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CHAPTER  XV. 

COBPOBATE  PROPERTT. 

§  556  (427).  Corporate  Capacity  in  the  Roman  Ziaw.  —  We  have 
next  to  consider  the  powers  of  municipal  corporations  in  respect  of 
taking,  holding,  and  alienating  property.^  The  history  of  the  capacity 
of  such  corporations  to  acquire  and  hold  property  is  so  clearly 
given  by  Mr.  Justice  Campbell,  in  his  learned  judgment  in  the 
great  McDonough  Will  Case,^  in  the  Supreme  Court  of  the  United 
States,  that  it  fittingly  serves  as  an  introduction  to  the  more  special 
discussion  and  treatment  of  the  subject.  "  The  Eoman  jurispru- 
dence," he  observes,  "  seems  originally  to  have  denied  to  cities 
a  capacity  to  inherit,  or  even  to  take  by  donation  or  legacy.  They 
were  treated  as  composed  of  uncertain  persons,  who  could  not  per- 
form the  acts  of  volition  and  personalty  involved  in  the  acceptance 
of  a  succession.  The  disability  was  removed  by  the  Emperor  Adrian 
in  regard  to  donations  and  legacies,  and  soon  legacies  ad  ornatum 
civitatis  and  ad  honor  em  civitatis  became  frequent  Legacies  for 
the  relief  of  the  poor,  aged,  and  helpless,  and  for  the  education 
of  children,  were  ranked  of  the  latter  class.     This  capacity  was  en- 

1  The  extent  of  le^lalive  authority  over         «  McDonough  Will  Case,  15  How.  867, 

the  property  of  mnnicipal  and  pnhlic  cor-  403  (1853).    The  nature  of  Mr.  McDon- 

porations  has  heen  considered  in  a  previ-  ongh's  will,  in  favor  of  the  cities  of  New 

ous  chapter  (chap.  iv. ).     The  liabilities  of  Orleans    and    Baltimore,  will    be    found 

such  corporations  in  respect  of  property  stated  further  on  in  this  chapter.      Sec 

owned  by  them  is  treated  of  in  a  subse-  569. 
qneut  chajtter.   Chap.  zziiL  sec.  985  et  seq, 
VOL.  U.  —  1 


654  MUNICIPAL  CORPORATIONS.  §  558 

krged  by  the  Christian  emperors,  and  after  the  time  of  Justinian 
there  was  no  impediment.  Donations  for  charitable  uses  were  then 
favored ;  and  this  favorable  legislation  was  diffused  over  Europe  by 
the  canon  law,  so  that  it  became  the  common  law  of  Chiistendom."  ^ 

§  557  (428).  Subsequent  Modification  in  Ihlrope ;  Statutes  of 
Mortmain.  — "  When  the  power  of  the  clergy  began  to  arouse  the 
jealousy  of  the  temporal  authority,  and  it  became  a  policy  to  check 
their  influence  and  wealth,  —  they  being,  for  the  most  part,  the 
managers  of  the  property  thus  appropriated, —  limitations  upon  the 
capacity  of  donors  to  make  such  gifts  were  first  imposed.  These 
commenced  in  England  in  the  time  of  Henry  III. ;  but  the  learned 
authors  of  the  history  of  the  corporations  of  that  realm  affirm  that 
cities  were  not  included  in  therriy  *  perhaps  upon  the  ground  that  the 
grants  were  for  the  public  good ;  *  and  although  '  the  same  effect 
was  produced  by  the  grant  in  perpetuity  to  the  inhabitants,  .  .  . 
the  same  practical  inconvenience  did  not  arise  from  it,  nor  was  it  at 
the  time  considered  a  mortmain.*  ...  A  century  later  tliere  was  a 
direct  inhibition  upon  grants  to  cities,  boroughs,  and  others,  which  have 
perpetual  cominonalty,'  and  others, '  which  have  offices  perpetual,* 
and  therefore  *  be  as  perpetual  as  people  of  religion.'  The  English 
statutes  of  mortmain  forfeit  to  the  king  or  superior  lord  the  estates 
granted,  which  right  is  to  be  exerted  by  entry ;  a  license,  therefore, 
from  the  king  severs  the  forfeiture.  The  legal  history  of  the  Con- 
tinent on  this  subject  does  not  materially  vary  from  that  of  Eng- 
land. The  same  alternations  of  favor,  encouragement,  jealousy, 
restraint,  and  prohibition  are  discernible.  The  Code  Napoleon, 
maintaining  the  spirit  of  the  ordinances  of  the  monarchy,  in  1731, 
1749,  1762,  provides  '  that  donations,  during  life  or  by  will,  for  the 
benefit  of  hospitals  of  the  poor  of  a  commune,  or  of  establishments 
of  public  utility,  shall  not  take  effect,  except  so  far  as  they  shall 
be  authorized  by  an  ordinance  of  the  government.'  The  learned 
Savigny,  writing  for  Germany,  says :  '  Modem  legislation,  for  rea- 
sons of  policy  or  political  economy,  has  restrained  conveyances  in 
mortmain,  but  those  restrictions  formed  no  part  of  the  common 
law.'  The  laws  of  Spain  contained  no  material  change  of  the 
Roman  and  ecclesiastical  laws  upon  this  subject" 

§  558  (429).  These  RestrictionB  not  in  Force  in  this  Conntiy.  — 
**  This  legislation  of  Europe  was  directed  to  check  the  wealth  and 

1  See  anUy  sees.  8,  3  a,  as  to  the  prop-  acquire,  take,  and  hold  property  for  the 

erty  rights  of  municipal  corporations  in  benefit  of  the  incorporated  community, 
the  Roman  law,  and  as  to  the  necessity  of        ^  Mereweth.  &  Steph.  Hist.  Corp.  489, 

such  corporations  having  the  capacity  to  702. 
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influence  of  juridical  persons  who  had  existed  for  centuries  there, 
some  of  whom  had  outlived  the  necessities  which  had  led  to  their 
organization  and  endowment.  Political  reasons  entered  largely 
into  the  motives  for  this  legislation, — reasons  which  never  ex- 
tended their  influence  to  this  continent,  and  consequently  it  has 
not  been  introduced  into  our  systems  of  jurisprudence."  ^ 

§  559  (430).  Result  of  Legislation  in  Europe.  — "  The  precise 
result  of  the  legislation  is  that  corporations  there  (in  England,  and 
Europe  generally),  with  the  capacity  of  acquiring  property,  must 
derive  their  capacity  from  the  sovereign  authority,  and  the  practice 
is  to  limit  that  general  capacity  within  narrow  limits,  or  to  subject 
each  acquisition  to  the  revisal  of  the  sovereign. '*2 

§  560  (431).  Orants  to  Unincorporated  Commnnlties ;  Definite 
Grantee.  —  It  is  a  settled  rule  of  the  common  law  that  a  grarU,  to  be 
valid,  must  \>q  to  a  corporation,  or  to  some  certain  person  named, 
who  can  take,  by  force  of  the  grant,  and  hold  either  in  his  own 
right  or  as  trustee.*  Therefore,  a  grant  by  an  individual  of  a  lot 
of  land  to  "  the  people  of  *'  a  specified  county,  not  incorporated,  is 
void.*  So  a  reservation  in  a  deed,  in  favor  of  the  inhabitants  of  an 
unincorporated  place,  is  invalid.*    But  a  grant  by  the  state  or  by 

1  2  Kent  Com.  2S2,  283  ;  Whicker  v.  ShaiOf  C.  J.,  delivering  the  opinion,  —  that 

Hume,  14  Beav.  509 ;  see,  also,  Chambers  this  was  a  cdfUinuancCy  and  not  a  diasolU' 

V.  Sl  Louis,  29  Mo.  643,   675,  and  re-  tion  or  suspension^  of  the  corporation  of 

marks  of  Scott,  J.  1772  [see  ante^  chap.  vii.  on  Dissolution 

'  Per  Mr.  Justice  Campbell^    McDon-  of   Corporations]  ;  that   the   bodies  were 

oogh  Will  Case,  15  How.  404-407.  public  corporations,    aggregate    and    not 

*  Co.    Litt,   3a;  10  Co,  26  h ;  Com.  sole,  with   perpetual   succession  ;  that  a 

Dig.  tit.   Capacity,  B.  1  ;   Shep.     Touch,  grant  to  them  of  real  estate  carried  the 

236.     *'  It  is  a  general  rule,  that  corpora-  fee,  without  being,   to  their  successors  ; 

lions  must  take  and  grant  by  their  cor-  and  that  in  a  writ  of  right  they  can  count 

porate    name."     2    Kent  Com.    291.     A  only  upon  their  own  seizin  within  thirty 

corporation  aggregate  can  have  no  prede-  years  next  before  the  commencement  of 

cessor,  and  in   a  writ  of  right  can  only  the  action.     Boston  Overseers  of  the  Poor, 

count  on  its  own  seizin.      A  statute  of  v.  Sears,  22  Pick.  (Mass.)  122  (1839). 

1772,    in    Massachusetts,    provided    that  *  Jackson   v.  Cory,  8  Johns.  (N.  Y.) 

twelve  persons  should  be  chosen  annnaUy  885  (1811)  ;  Jackson  v.  Hartwell,  Jb.  422. 

by  the  inhabitants  of  the  town  of  Boston  5  Hombeck  v.    Westbrook,    9  Johns. 

as  overseers  of  the  poor,  and  they  were  (N.  Y.)  73  (1812).     See  reference  to  this 

duly  incorporated.     In  1822  the  town  of  case  and  Jackson  v,  Cory,  8  Johns.  (N.  Y.) 

Boston  was  changed  to  a  city,  the  act  pro-  885,  by  Savage,  C.    J.,  in  North  Ilemp- 

viding  for  the  election  of  a  board  of  over-  stead  v.  Hempstead,  2  Wend.  (N.  Y.)  109, 

leera  for  the  city,  **  who  shall  have  all  the  133.    Although  a  deed  may  not  operate  as 

powers,  and  be  subject  to  aU  the  duties,  a  grant,  because  of  a  want  of  legal  ca[>acity 

now  by  law  appertaining  to  the  overseers  in  the  grantee  to  take,  yet  if  it  contains  a 

of  the  poor  for  the  town  of  Boston."    It  general  covenant  of  warranty  it  may  oper- 

was  decided,  upon  great  consideration,  —  ate  by  way  of  estoppel,    Terrett  v,  Taylo^ 


656  MUNICIPAL  COBPOBATIONS.  {  561 

the  sovereign  authority  having  the  right  to  create  corporations,  to 
one  or  more  persons  who  are  named  as  patentees,  for  themselves 
and  the  inhabitants  of  a  designated  town,  is  valid,  because  the 
grant  itself,  coming  from  this  source,  confers  a  capacity  to  take  and 
hold  the  lands  in  a  corporate  character.^ 

§  561.  Corporate  Property;  Capacity  in  this  Country.  —  At  com." 
mon  law,  prior  to  and  aside  from  the  Statutes  of  Mortmain,  corpora- 
tions, it  is  laid  down,  might,  in  the  absence  of  special  restraints, 
take,  hold,  and  alien  lands  for  any  purposes  not  inconsistent  tvith  those 
for  which  they  were  created,^  Such  is  not  and  cannot  be,  we  think, 
the  rule  in  this  country.  Here  all  corporations  are  created  by  the 
legislature.  They  have  such  powers  only  as  the  legislature  ex- 
pressly confers,  and  such  as  are  necessarily  or  fairly  incident  to  the 
express  powers,  which  would  include  such  as  are  absolutely  essen- 
tial to  the  declared  objects  of  the  corporation.^  The  same  doctrine 
applies  to  and  measures  the  corporate  capacity  in  respect  of 
property.  The  principles,  therefore,  which  apply  to  the  capacity  of 
a  corporation  in  this  country  in  respect  of  acquiring  and  holding 
property  seem  to  the  author  to  be  plain.  In  the  absence  of  express 
prohibitory  statutes,  or  of  statutes  which  in  terms  confer  and  limits 
and  therefore  define  and  measure,  the  power,  the  capacity  to  ac- 
quire and  hold  property,  real  or  personal,  must  be  fairly  incidental 
to  some  power  expressly  granted  or  absolutely  indispensable  to  the 
declared  purposes  of  the  corporation.  Any  greater  right  than  this 
is  not  only  not  granted,  but  is  impliedly  denied.  The  sound  and 
true  doctrines  on  this  subject  in  this  country  are,  it  is  believed,  those 
that  are  laid  down  in  this  and  in  the  three  succeeding  sections. 

9  Cranch  (U.  S.),  48,  52,  53 ;  Mason  v.  ing  the  monicipal  corporation  to  be  dis- 

Muncaster,  9  Wheat.  445.     As  to  grants  solved,  upon  its  property  rights  and  upon 

and  devises  for  charitable  purposes,   see  the  rights  and  remedies  of  creditors.    See 

infra,  sec.   567,  et  acq,  ante,  chap.  vil.     Property  may  be  granted 

1  North  Hempstead  v,  Hempstead,   3  to  a  municipal  corporation  upon  condition. 

Wend.  (N.  Y.)  109,  188  (1828) ;  and  see  ind  upon  iU  faUure  to  comply  with  the 

also,  Denton  v.   Jackson,  2  Johns.  Ch.  condition,   the   title  wiU   revert   to  the 

(N.  y.)  320 ;  People  v,  Schermerhom,  19  grantor,  as  in  case  of  a  similar  grant  to 

Barb.  640,  555  ;  GoodeU  v.  Jackson,  20  tn  individual     Clark  v.  Brookfield,  81 

Johns.  (N.  Y.)  706  ;  Jackson  v.  Leroy,  5  Mo.  503. 

CJow.  (N.  Y.)  897  ;  Bow  v,  AUentown,  84         «  1  Wash.  Beal  Prop.  (4th  ed.)  50,  pL 

N.  H.  851,  872.    The  right  of  a  municipal  86  ;  Sutton  v.  Cole,  8  Mass.  239 ;  1  Blacks, 

corporation  to  its  grants  of  property  is  not  Com.  475,  478 ;  1  Kyd,  108. 
destroyed  by  a  change  of  its  name  and  an         *  Ante,  sees.   89-92,  and  cases  there 

enlargement  of  its  territory  and  a  recon-  cited.    For  the  public  policy  which  under- 

struction  of  its  powers.     Girard  v,  Phila-  lies  the  principles  of  construction  stated 

delphia,  7  Wall.  1 ;  ante,  sec.  85  ;  chap,  in  the  text,  as  applied  to  corporations  tak- 

vit  sees.  171-173.    Effect  of  abaolute  re-  ing  and  holding  lands,  see  Thompson  t?. 

peal  of  municipal  charter^  and  of  declar-  Watersi  25  Mich.  214. 
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§  562  (432).  Same  rabjeot  —  The  English  statutes  of  Tnortmain 
are  not  in  force  in  this  country,  unless  by  virtue  of  express  legis- 
lation to  that  effect ;  ^  and  consequently  a  municipal  corporation 
has  the  eamman  law,  or  more  accurately,  perhaps,  the  implied  porver, 
unless  restrained  by  charter  or  statute,  to  purchase  and  hold  all 
such  real  estate  as  may  be  reasonably  or  fairly  necessary  to  the 
proper  exercise  of  any  power  specifically  granted,  or  essential  to 
those  purposes  of  municipal  government  for  which  it  was  created.' 
This  power  may  be^  and  indeed  often  is,  conferred  in  terms ;  but  it 
may  result,  in  the  absence  of  express  provision,  as  a  reasonable  or 
necessary  incident  to  powers  specifically  granted.  To  illustrate  the 
last  proposition :  Power  is  given  to  a  dty  to  "  establish  markets," 
that  is,  public  places  for  the  sale  of  commodities.  To  establish  such 
place,  ground  is  necessary.  A  market-house  on  the  public  streets, 
or  on  the  public  square,  would  be  a  nuisance.  It  could  not  be 
erected  or  established  upon  private  property  without  consent  or 
grant  Thus,  by  this  course  of  reasoning,  the  result  is  reached  that 
power  "  to  establish  a  market "  reasonably,  if  not  necessarily,  implies 
or  carries  with  it  the  power  to  acquire  by  lease  or  purchase  the 
requisite  site.  Such  an  authority  could  not  probably  be  deduced 
from  the  words  "  to  regulate  markets,"  because  the  words  "  to  regu- 
late" ''naturally,  if  not  necessarily,  presuppose  the  existence  of 
the  thing  to  be  regulated."  * 

1  Perm  v.  Carey  (charitable  devise  to  204  (1831);  Perin  v.  Carey,  supra;  State 
Cincinnati),  24  How.  465  (1860);  David-  v.  Brown,  27  N.  J.  L.  13;  Davidson 
sou  College  v,  Chambers's  Executors,  8  College  v.  Chambers's  Executors  (full  dis- 
Jones  Eci-  (N.  C.)  253  (1857)  ;  2  Kent  cussion),  3  Jones  Eq.  (N.  C.)  253  ;  Page 
Com.  282,  283 ;  Chambers  v.  St.  Ix)uis,  29  v.  Heineberg,  40  Vt.  81  ;  State  v,  Madi- 
Mo.  543,  575,  per  Scotia  J.  ;  Washb.  Real  son,  7  Wis.  688  ;  Louisville  v.  Common- 
Property  (4th  ed.),  76  ;  Downing  v.  Mar-  wealth,  1  Dnvall  (Ky.),  295  ;  Leeds  v. 
shall,  23  N.  Y.  392  ;  Page  r.  Heineberg,  Richmond,  102  Ind.  872.  Implied  or  ex- 
40  Vt..81.  The  English  statutes  of  mort-  press  restrictions  on  the  right  to  take  and 
main  have  never  been  in  foree  in  Wisam-  hold  real  estate  are  not,  in  this  country, 
tin.  Dodge  v.  Williams,  46  Wis.  70  ;  construed  in  a  spirit  of  hostility  and  jeal- 
Gould  r.  Taylor  Orphan  Asylum,  Ih.  106.  ousy.  Per  ScoU^  J.,  in  Chambers  v.  St. 
They  do  not  extend  to  MassachuHlts.  Louis,  29  Mo.  543,  573,  576 ;  Pacific  R. 
Jackson  v,  Phillips,  14  Allen,  591.  R.  Co.  v.  Seely,  45  Mo.  212  ;  Coleman  v. 

2  Ketchujn.^?.  Buffalo,  14  N.  Y.  866,  San  Rafael  Turnpike  Co.,  49  Cal.  517.  In 
360  (185^),  per  Selden,  J.  ;  Rensselaer,  Nebraska,  see  Root  v.  Shields,  Woolw. 
&c.  R.  R  Co.  V.  Davis  43  N.  Y.  137 ;  2  C  C.  340. 

Kent  Cora.  281 ;  Co.  Litt.  44  a,  300  ft  ;  1  «  Ketchum  v.  Buffalo,  14  N.  Y.  366 

Kyd  on  Corp.  76,  78,  108,  115  ;  State  v,  (1856).    See,  also,  Peterson  v.  Mayor,  &c., 

Mansfield  Comm'rs,    28    N.   J.   L.    610  ;  of  New  York,  17  N.   Y.    449,  reversing 

Kicoll  V.  N.  Y.  &  E.  R.  R.  Co.,  12  N.  Y.  s.  o.  4  K  D.  Smith,  413  (1858)  ;  Le  Cou- 

(2  Kern.)  121,  127;  McCartee  v.  Orphan  teulx  v,    Buffalo,  33  N.    Y.  333  (1865). 

Soc.  of  N.  Y.,  9  Cow.  437  ;  Peru  Iron  Co.,  An  act  of  the  legislature  of  California 

In  re,  7  Cow.  540,  552  ;  Re}'nold8'  Heirs  authorized  a  municipal  corporation  io  enter 

«L  Stark  County  Cooim'iB,  kc,  l»  Ohio^  into  a  eonlraet  to  supply  water  to  a  city, 
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§  563  (433).  Same  subject.  —  The  charter  or  other  legislative  act 
is  the  source  of  power  in  respect  to  the  property  rights  of  the  cor^ 
poration.  If  the  charter  be  silent,  the  implied  power  exists,  at 
least  to  the  extent  just  stated,  to  acquire,  hold,  and  alienate  or  dis- 
pose of  property.  But  it  is  not  unusual  for  the  charter  to  grant  the 
power  and  to  fix  its  limits.  Where  this  is  done,  the  terms  and  pur- 
pose of  the  grant  determine  the  nature,  extent,  and  limitations  of 
the  power,  the  charter  being  construed,  of  course,  in  the  light  of  the 
general  legislation  of  the  State.  And  general  authority  to  purchase 
and  hold  property  should,  doubtless,  be  construed  to  mean  for  pur- 
poses authorized  by  the  charter,  and  not  for  speculation  or  profit.^ 

also  machinery  and  pipes  ;  this  was  held  title  to  real  estate.      They  are  in  this 
not  to  authorize  the  municipal  authorities  State  expressly  empowered  to  acquire  and 
to  purchase  a  site  upon  which  to  erect  the  hold  title  to  real  estate  for  a  location  for 
water-works.     People  v.  McClintock,  45  county  buildings  and  for  a  poor-farm,  and 
Cal.  11  (1872).  there  may  be  other  instances.    Hayward  et 
1  Bank  of  Michigan  v.  Niles,  1  Doug,  al,  v.  Davidson  et  al,  41  Ind.  212  (1872). 
(Mich.)  iOl;  Davidson  College  v.  Cham-  A  special  provision  in  a  charter,  author- 
bers's  Executors,  3  Jones  Eq.  (N.  C.)  258  izing  the  corporation  to  take  and  hold 
(1857) ;  State    Bank  v.  Brackenridge,  7  real  estate   by  purchase,  was   construed 
Blackf.  (Ind.)  395  (1845) ;  ante,  chaps,  v.,  as  meaning  that  it  may  do  this,  subject 
vi.,  xii.,  xiv.    With  reference  to  the  fxnrer  to  the  restrictions  created  by   the  gen- 
of  corporations  to  take  and  hold  real  estate,  eral  statutes  of  the  State  relating  to  this 
they  have  been  classified  in  an  opinion  in  matter.    McCartee  v.  Orphan  Asylum  So- 
the  Supreme  Court  of  Indiana  as  follows  :  ciety,  9  Cow.  (N.  Y.)  437  (1827).    Where 
First,    Those  whose  charters,  or  laws  of  power  to  purchase  exists,  the  municipal 
creation,  forbid  that  they  should  acquire  corporation  has  the  incidental  power  to 
or  hold  real  estate.      Such  corporations  secure  the  purchase-money  by  mortgage 
cannot  take  and  hold  real  estate,  and  a  of   the    property    purchased.      Edey   v. 
deed  or  devise  to  such  a  corporation  can  Shreveport,  26  La.  An.  636  (1874).  Char- 
pass  no  title.    Second,  Those  whose  char-  ter  and  general  law  construed  together, 
ters,  or  laws  of  creation,  are  silent  as  to  being  in  pari  materia.    Chambers  v,  St. 
whether  they  may  or  may  not  acquire  or  Louis  (Mullanphy  Will  Case),  29  Mo.  543; 
hold  real  estate.    In  such  a  case,  if  the  Jefferson  City  v.  Curry,  71  Mo.  85.    A 
objects  for  which  the  corporation  is  formed  city,  owning  the  soil,   may,   like   other 
cannot  be  accomplished  without  acquiring  owners,  reclaim  the  land  between  high  and 
and  holding  real  estate,  the  power  so  to  low  water  mark,  and  when  thus  reclaimed 
do  will  be  implied.     Third,    Those  whose  a  highway  may  be  laid  out  upon  it.    Rich- 
charters,   or  laws  of  creation,   authorize  ardson  v,  Boston,  24  How.  (U.  8.)  188, 
them,  in  some  cases,  and  for  some  pur-  and  cases  cited  ;   ante,  sec.  109.  Rights  to 
poses,  to  take  and  hold  the  title  to  real  alliwium  within  corporate  limits.     Ken- 
estate.    Fourth,  Those  whose  charters,  or  nedy  v.   Municipality,   10  La.   An.   54 ; 
laws  of  creation,  confer  upon  them  a  gen-  Barrett  v.  New  Orleans,  18  La.  An.  105  ; 
end  power  to  acquire  and  hold  real  estate.  lb,  154 ;  lb,  849  ;  Remy  v.  Municipality, 
Corporations  thus  empowered  may,  it  is  11  La.  An.  148;  Carrollton  R.  R  Co.  v, 
said,  take  and  hold  real  estate  (for  cor-  Winthrop,  5  La.  An.  86  ;  Beaufort  v.  Dun- 
porate  purposes)  as  fully  as  natural  per-  can,  IJones  (N.  C.)  Jaw,  234  ;  Richardson 
sons.      Counties  are   qtuisi    corporations,  v,  Boston,  24  How.  (U.  8.)  188,  and  cases 
and  fall  within  the  third  class  above  men-  cited.    Rights  of  municipcUity  as  riparian 
tioned,  and  in  some  cases,  and  for  some  proprietor  to  wharf  out.    Ante,  sec.  106  ; 
purpotes,  are  authorized  to  take  and  hold  Dana  «.  Jackwm  8t  Wharf  Co.,  81  CaL 
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§  564  (434).  Same  snbjeot — "The  inference,"  says  Chancellor 
Kent^  "  from  the  statutes  creating  corporations  and  authorizing  them 
to  hold  real  estate  to  a  certain  limited  extent  is,  that  our  statute  cor- 

lis  ;  People  v.  Broadway  Wharf  Co.,  lb,  lowing  Hoadley  v.  San  Francisco,  50  CaL 
8S;  San  Francisco  v.  Calderwood,  lb,  585;  265,  and  People  v.  Pope,  58  Cal.  487.  A 
BeU  V,  Goughy  23  N.  J.  L.  624 ;   ante,     manicipal  corporation  may  acquire  realty 


106,  111.  by  adverse  poaaesnon,  and  may  use  it  for 

A    municipality  owning   land   is  not  other    than   municipal   purposes.      New 

tatcpped  to  claim  title  to  it  because  its  offi-  Shoreham  v.  Ball,   14  B.  I.  566  ;  New 

eera^  without  authority,  have  cuuiaed  the  York  v,  Carleton,  118  N.  Y.  284  (1889) ; 

wame  far  taxation  to  a  private    person,  post,  sees.  667-678. 

returned  the  same  as  delinquent,  and  sub-  Special  powers   construed.      State    v, 

aequently  sold  it  at  a  tax  sale.    The  reason  Nashville  Univ.,  4  Humph.  157  ;  State  r. 

is,  that  all  these  acts  of  its  officers  are  un-  Madison,   7   Wis.  688  ;    Beaver  Dam  v. 

authorized  and  void,  and  a  purchaser  at  a  Frings,  17  Wis.  398  ;  GaUoway  v.  Lon- 

tax  sale  is  bound  to  take  notice  of  the  don.  Law  Bep.  1  H.  L.  34  ;  Hey  ward  r. 

extent  of  their  powers.    St  Louis  r.  Gor-  Mayor,  &c.  of  New  York,  7  N.  Y.  814  ; 

man,  29  Mo.  598  (1860).   Same  principle.  Lauenstein  v.  Fond  du  Lac,  28  Wis.  886 

Sossire  v.  Boston,  4  Allen  (Mass.),  57  ;  (1871).     A  deed  of  land  to  a  town  and  its 

McFarlane  o.  Kerr,  lOBosw.  (N.  Y.)  249 ;  assigns,  for  value,  expressed  in  the  usual 

Ellsworth  V.  Grand  Bapids,  27  Mich.  250.  terms  of  a  conveyance,   and  containing 

In  Jowa  the  doctrine  is  laid  down  that  covenants,  was  construed  to  grant  a  fee 

a  corporation,  by  levying  a  tax  upon  land  simple,  although  the  land  was  expressed 

as  the  plaintiflTs,  may  be  estopped  after-  to  be  for  the  use  of  a  common,  or  "a 

wards  to  deny  his  title,  in  an  action  by  meeting-house  green."    Beach  v.  Haynes, 

him  to  restrain  the  collection  of  the  tax.  12  Yt.  15  (1840)  ;  State  v.  Woodward,  28 

Brandruff  v.  Harrison  County,  50  Iowa,  Yt  92  (1850).   When  conveyance  to  a  cor- 

164.    So  where  it  permits  one,  under  claim  poration  passes  a  full  title,  and  not  one  in 

of  right,  to  occupy  and  pay  taxes  levied  trust  or  conditional.     Eerlin  v.  Campbell, 

by  itself,  it  cannot  deny  bis  ownership.  3   Harris   (15   Pa.  St.)»  500  ;  Wright  v. 

Simplot  V.  Dubuque,  49  Iowa,  630.     This  Linn,  9  Barr  (9  Pa.  St. ),  433 ;  Holladay 

is    on    the  ground  of   a  recognition    of  r.  Frisbie,  15  Cal.  630.     When  a  tract  of 

another's  title  to  the  land.      Am.   £m.  land  is  granted  for  a  specific  purpose,  as 

Co.  r.  Iowa  R.  R.  L.  Co.,  52  Iowa,  325  ;  for  a  school-house,  and  a  school -house  is 

Big.  Estoppel  (3d  ed.),  577  ;  Herman  on  erected  and  a  school  maintained  therein. 

Estoppel,  chap,  xix.,  where  many  of  the  the  grant  is  not  forfeited  by  the  use  of  a 

cases  are  collected.     Estoppel  by  contract,  portion  of  the  land,  not  needed  for  the 

Calhoun  County  v.  Am.  Emigrant  Co.,  93  school,  for  other  purposes,  such  as  leasing 

U.  S.  124.     In  Massachusetts  a  town  may  it    for    cultivation,   or    for    building    an 

acquire  a  private  right  of  way  as  appurte-  engine-house  thereon,  or  the  like.    Cas- 

nant  to  a  public  burial  ground  by  pre-  tleton  r.  Langdon,  19  Vt.  210  (1847)  ;  vide 

scriptiim,     Deerfield  v.  Connecticut  River  Index,  tit.  Dedication,    Under  the  power 

K.  R.  Co.,  144  Mass.  325.  to  purchase  and  hold  property,  a  cUy  and 

As  to  adverse  possession  agains..  public  county  may  own  buildings  as  tenants  in 

MTporation.    Herman  on  Estoppel,  supra ;  common,  to  be  used  for  their  respective 

Tnmev  v.  Chamberlain,  15  111.  271  ;  Alton  public  purposes.     De  Witt  v,  San  Fran- 

V,  Illinois  Transportation  Co..  12  111.  60  ;  cisco,  2  Cal.  289  (1852).     See  Bergen  v. 

Bnrbank  v.  Fay,  65  N.  Y.  57  (1875);  Fort  Clarkson,  1  Halst.  (N.  J.)  362  ;  arUe,  sec. 

Smith  r.  McKibbin,   41   Ark.  45.     Post,  140.     Rights  of  coMw^y  and  ciiy  respecting 

sees.   637,    667-673.      In   California  no  jail  built  by  the  corporate  authorities  of 

one  can  acquire  by  adverse  possession,  as  the    city.     Felts    v.   Memphis,    2    Head 

against  the  public,  the  right  to  a  street  or  (Tenn.),  650.     See  Callam  v.  Saginaw,  50 

square  dedicated  to   public   uses.      San  Mich.  7;  noted  anJU,  sec  140,  note. 
Leandro  v.  Le  BieUm,  73  CaL  170,  fol- 
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potations  cannot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institution."  ^  Not  only  so,  but  if  the  charter  is  silent  on  the 
subject,  the  further  inference  is»  we  think,  that  thej  can  only  take 
and  hold  such  property  as  a  means  of  carrying  out  or  accompUshing 
the  declared  and  specified  purposes  and  objects  of  the  corporation. 
In  an  important  case  in  Louisiana  it  was  decided  that  a  purchase 
of  real  estate  by  the  corporation  defendant^  for  $247,000,  pay- 
able in  bonds  at  twenty-five  years  from  date,  for  the  purpose  of 
platting  and  re-selling  the  same,  and  thereby  improving  the  salu- 
brity of  the  city,  and  promoting  the  convenience  of  citizens  as  to 
streets,  was  legal.^  If  the  court  was  right  in  holding  that  the 
charter  and  laws  authorized  the  purchase  of  real  estate  without  re- 
striction, —  which  we  strongly  doubt,  —  the  case  shows  the  wisdom 
of  the  usual  limitations  in  charters  disabling  such  corporations 
from  acquiring,  by  purchase,  real  estate  for  other  than  corporate 
purposes. 


§  565  (435).  Real  Estate  beyond  Corporate  Limits.  —  Municipal 
corporations  being  created  chiefly  as  governmental  agencies,  and  for 
the  attainment  of  local  objects  merely,  the  general  rule  is  that  they 
cannot  purchase  and  hold  real  estate  beyond  their  territorial  limits, 
unless  the  power  is  conferred  by  the  legislature.^  It  has  been  ex- 
pressly decided  that  a  conveyance  to  a  municipal  corporation  of 
lands  beyond  its  bou7tdaries,  for  the  purpose  of  a  street,  is  void, 
though  the  corporation  has  by  its  charter  power  "  to  purchase,  hold, 
and  convey  any  real  property  for  the  public  use  of  the  corpora- 
tion."* The  author  is,  however,  inclined  to  think  that  there  are 
purposes  for  which  such  a  corporation  may,  without  special  grants 
purchase  and  hold  extra-territorial  lands,  as  for  a  pest-house,  ceme- 
tery, and  the  like  objects  of  a  municipal  character.^ 


^  1  Kent  Com.  283  ;  Champaign  v, 
Harmon,  98  111.  491;  1  Wash.  Beal  Prop, 
(ith  ed.)  p.  76,  pi.  28. 

>  Municipality  v,  McDonough,  2  Rob. 
(La.)  244(1842). 

*  Denton  v.  Jackson,  2  Johns.  Ch.  (N. 
Y. )  320  ;  North  Hempstead  v.  Hempstead, 
2  Wend.  (N.  Y.)  131 ;  Hopk.  594  ;  Riley 
V.  Rochester,  9  N.  Y.  (6  Seld.)  64  (1858), 
reversing  8.  c.  18  Barb.  321 ;  Girard  v. 
Kew  Orleans,  2  La.  An.  897 ;  Chambers 
V.  St  Louis,  29  Mo.  548  (1850) ;  Bullock 
V.  Curry,  2  Met.  (Ky.)  171  ;  Concord  v, 
Boscawen,  17  N.  H.  465  ;  Thompson  v. 
Moran,  44  Mich.  602,  where  Cooley^  J., 
•aid  that  a  city  would  hold  land  voiihoiU 


its  limits  for  a  parky  "not  in  its  public 
capacity  as  an  agency  of  the  government, 
and  subject  to  the  unrestricted  control  of 
the  State,  but  as  a  corporate  individual, 
having  private  rights  of  its  own,  which  it 
is  at  liberty  to  enjoy  undisturbed  by  the 
State,  and  in  the  enjoyment  of  which 
the  Constitution  will  protect  its  people." 
AnUf  sees.  68,  68  a,  69,  73  ;  post,  sec  598. 

*  Riley  v,  Rochester,  supra, 

•  See  observations  of  Scott,  J.,  Cham- 
bers V,  St.  Louis,  29  Mo.  542,  574,  575, 
as  to  object  of  express  authority  to  hold 
lands  beyond  corporate  limits  for  such 
purposes.  Municipal  corporations  may, 
for  proper  or  authorized  purposesi  hold 
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§  566  (436).  Olfta  and  Grants  to  and  for  the  Benefit  of  a  Ma* 
aioipality.  —  Municipal  and  public  corporations  ma^  be  the  objects  of 
publie  and  private  bounty.  This  is  reasonable  and  just  Thej  are 
in  law  clothed  with  the  power  of  individuality.  They  are  placed 
by  law  under  various  obligations  and  duties.  Burdens  of  a  peculiar 
character  rest  upon  compact  populations  residing  within  restricted 
and  narrow  limits,  to  meet  which  property  and  revenues  are  abso- 
lutely necessary,  and,  therefore,  legacies  of  personal  property,  de- 
vises of  real  property,  and  grants  or  gifts  of  either  species  of 
property  directly  to  the  corporation  for  its  own  use  and  benefit, 
intended  to  and  which  have  the  effect  to  ease  it  of  its  obligations  or 
lighten  the  burdens  of  its  citizens,  are,  in  the  absence  of  disabling 
or  restraining  statutes,  valid  in  law.^    Thus,  a  conveyance  of  land  to 

landt  in  oOier  States,  unless  restrained  liy  the  Englifih  statutes  of  Henry  Till., 
the  laws  of  the  latter  State.  The  right  '*  hodies  politic  and  corporate "  are  in- 
depends  upon  comity,  or  the  consent,  ex.-  capacitated  to  take  real  estate  ;  and  a  de- 
pressed or  implied,  of  the  sister  State,  vise  directly  to  a  corporation,  and  not  to 
McDonough  Will  Case,  15  How.  (U.  S.)  a  natural  |)er8on  in  trust  for  the  corpora- 
667  (1863) ;  Angell  k  Ames  Corp.  chap,  tiou,  was  adjudged  to  be  void  by  the  stat- 
▼.  sec.  161 ;  1  Wash.  Beal  Property,  50,  ute,  and  this  notwithstanding  the  cor- 
pL  27  ;  Chambers  v.  St.  Louis,  tupra  ;  porate  devisee  was  by  its  charter  declared 
Seebold  v.  Shitler,  84  Pa.  St.  133  ;  Bank  to  be  '*  capable  in  law  of  jmrehnsing^ 
of  Augusta  V,  Earle,  18  Pet.  519,  584  holding,  and  conveying  real  estate  for  ther 
(1839) ;  Bunyan  v.  Coster's  Lessee,  14  Pet  use  of  the  said  corporation."  This  special 
122.  In  these  last  two  cases  the  extra-  authority  to  take  by  "purchase "  (which 
territorial  rights  of  private  corporations  term  was  held  not  to  include  a  devise) 
are  very  elaborately  discussed  and  exam-  was,  by  the  majority  of  the  Court  of 
ined.     See  in/i-af  sec.  574.  Errors,  considered  to  mean  subject  to  the 

^  Sutton  First  Parish  v.  Cole,  8  Pick,  restrictions  and  incapacities    created   by 

(Mass. )  232,  238  (1825),  per  Parker,  C.  J. ;  the  general  statutes.     McCartee  v.  Orphan 

Worcester  r.  Eaton,  13  Mass.   871,   878  Asylum    Society,    9    Cow.    (N.  Y.)   437 

(1816);   Hamden  v.  Bice,  24  Conn.  850  (1828).     As  to  devises  in  New  York  in 

(1856)  ;    Coggeshall  v,  Pelton,  7  Johns,  trust  for  a  corporation,  under  a  new  Stat- 

(N.  Y.)  Ch.  292  (bequest  to  erect  town-  ute  of  "Wills,  see  Auburn  Theol.  Sem.  v, 

house);  McDonough  Will  Case,  15  How.  Childs,  4  Paige  (N.  Y.  Ch.),  418  ;  Wright 

867  (1855);  2  Kent  Com.  285  ;  Angell  &  v.  M.  E.  Church,  1  Hoff.  (N.  Y.)  Ch.  225. 

Ameii,  sees.  177,  178;  Sargent  t>.  Cornish,  But  authority  to  a  corporation  to  take 

54   N.   H.    18  (1878).     Approving  text  land  **by  direct  purchase  or  otherwise" 

Brown  r.  Brown,  7  Greg.  285  ;  ante,  sees,  give?  capacity  to  take  by  devise.    Do^-ning 

A,  3  a;  Dunbar  V.  Soule,  129  Mass.  284.  v.  Marshall,  28  N.  Y.  366  (1861)  ;   Kerr 

Speaking  of  Missouri,  Scott,  J.,  says  :  v.  Dougherty,  79  N.  Y.  327  ;  Fox's  Will, 
••There  is  nothing  in  our  statute  concern^  52  N.  Y.  530  ;  s.  c.  94  U.  S.  815.  Au- 
ing  wills  which,  prohibits  corporations  thority  "to  hold,  purchase,  and  convey " 
from  taking  by  devise  ;  so  that,  as  to  confers  capacity  to  receive  a  devise  of 
their  capacity  to  take  by  devise,  they  lands.  American  Bible  Society  v.  Mar- 
stand  on  the  same  ground  as  natural  per-  shall,  15  Ohio  St.  587.  Devises  to  cor- 
aons."  Chambers  r.  St.  Louis,  29  Mo.  porations  and  construction  of  Statute  of 
543,  574.  So  in  Ohio,  Perin  v.  Carey,  Wills,  see  Morawetz  on  Corp.  (2d  ed.) 
%i  How.  465,  505,  per  Wayne,  J.  In  New  sees.  831-884. 
Tofk^  by  the  statute  of  wills,  following 
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a  town  or  other  public  corporation, /or  benevolent  or  ptfiblie  purposes, 
as  for  a  site  for  a  school-house,  city  or  town  house,  and  the  like,  is 
based  upon  a  sufficient  consideration,  and  such  conveyances  are 
liberally  construed  in  support  of  the  object  contemplated.^ 

§  567  (437).  Power  to  take  and  hold  in  Trust ;  Charitable  Uses. 
—  Not  only  may  municipal  corporations  take  and  hold  property  in 
their  own  right  by  direct  gift,  conveyance,  or  devise,  but  the  cases 
firmly  establish  the  principle,  also,  that  such  corporations,  at  least 
in  this  country,  are  capable,  unless  specially  restrained,  of  tdkhig 
property,  real  and  personal,  in  trust  for  purposes  germane  to  the  ofh 
jeds  of  the  corporation,  or  which  will  promote,  aid,  or  assist  in  carry- 
ing out  or  perfecting  those  objects.  So  such  corporations  may 
become  cestuis  que  trust,  within  the  scope  of  the  purposes  for  which 
they  are  created.  And  where  the  trust  reposed  in  the  corporation 
is  for  the  benefit  of  the  corporation,  or  for  a  charity  within  the  scope 
of  its  powers  or  duties,  it  may  be  compelled,  in  equity,  to  administer 
and  execute  it.^    But  the  legislature  may,  in  the  absence  of  constUvr- 

1  CasUeton    v.    Langdon    (land   con-  money  by  deyiae  or  bequest  for  mAooZ  pur> 

yeyed  to  town  for  school-house),  19  Vt.  poses  is  recognized  by  statute.    Piper  «. 

210  (1847) ;  Jackson  o.  Pike  (land  con-  Moulton,  72  Me.  155.     In  Kanaas  it  has 

yeyed  to  county  for  eowrt-hoiiM  and  Jail),  been  held  that  a  city  may  take  and  receive 

9  Ck>w.  (N.  Y.)  61  (1828);  State  v.  Atkin-  real  and  personal  property  by  will  for  the 

son  {**  public  common**),  24  Vt.  448  ;  Le  purpose  of  prospecting  for  and  developing 

Coutenlx    v.    Buffalo    (conveyance    for  a  coal  mine  near  it.    Delaney  v.  Salina, 

"free  school'*),  99    N.  Y.   838    (1865);  84  Kan.  532  (1886),  quoting  text,  sees.  566, 

French  v,  Quincy  (conveyance  for  "  town  567  ;  infra,  sec  648,  note. 

?iouse**),  8  Allen  (Mass.),  9  ;  Kelley  v,  >  2  Kent  Com.  279,  280;  Jackson  v. 

Kennard,  60  N.  H.  1  (donation  for  erec-  Hartwell,  8  Johns.  (N.  Y.)  422  ;  1  Kyd, 

tion  of  a  bridge).   Ck>rporations  may,  for  72  ;  Green  v.   Rutherford,   1  Yes.  462  ; 

such  purposes,  purchase  and  take  the  fee  Phillips  Acad.   Trs.  v.  King,   12  Mass. 

of  lands,  and  change  the  location  at^dlL  546;  Pickering  v.  Shotwell,  10  Pa.  27; 

This  is  unlike  the  ordinary  case  of  the  Chambers  v.  St.  Louis,  29  Mo.  543  (1860); 

dedication  by  an  individual  of  the  use  of  Philadelphia  v.   Elliott,   3   Rawle,    170; 

lands  to  some  public  purpose,  —  e,  g.  a  McDonough    Will    Case,    15    How.  867 

town  common, — in  which  case  the  corpor-  (1858);  McDonough*s  Case  (in  Supreme 

ation  cannot  alien  the   land.    Beach  v.  Court  of  Louisiana),  8  La.  An.  171  (1858); 

Haynes,  12  Yt  15(1840) ;  State  v.  Wood-  Girard*s  Will,  2  La.  An.    898;   Yidal  v, 

ward,  23  Yt  92  (1850).    That  municipal  Philadelphia,  2  How.  127  (1844) ;  Giraid 

corporations  may  be  authorized  to  take,  v.   Philadelphia,   7  Wall.    1  ;    2  Wash. 

hold,  and  alienate  lands  in  fee,  see  also  2  Real  Prop.   205,   pi.  8  ;  Angell  &  Ames 

Kent  Com.  281 ;  Heyward  v.  Mayor,  kc  Corp.    sec.    168 ;   Willis  Trust.    83-45 ; 

of  New  York,  7  N.  Y.  314  (1852) ;  The  Perin   v.  Carey,   24   How.  465  (1860)  ; 

People  u,  Mauran,  5  Denio  (N.  Y.),  389  Bell  County   v,    Alexander,    22   Texas, 

(1848) :  Reynolds'  Heirs  v.  Stark  County  350    (1858)  ;    Columbia   Bridge   Co.    «• 

Comm'rs,  5  Ohio,  204  (1848);  Nicoll  v,  Kline,  Bright.  (Pa.)  320;  Miller  v.  Lerch, 

N.  Y.  &  E.  R.  R  Co.,  12  N.  Y.  121  (1854);  1  Wall.  Jr.  (U.  S.  C.  C. )  210  ;  Webb  p. 

Page  0.  Heineberg,  40  Yt.  81.     In  Maine  Neal,  5  Allen  (Mass.),  575  (1863)  ;  Orw 

the  right  of  cities  and  towns  to  receive  ford  Union  Cong.  Soc.  v.  West  Cong.  Soo. 
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tianal  restriction  on  its  power,  divest  a  municipal  corporation  of  the 
power  to  administer  the  charitahle  trusts  conferred  upon  it,  and  ap- 
point or  provide  for  the  appointment  of  new  trustees  independent  of 
the  corporation^  and  vest  in  them  the  management  of  such  trusts.^ 

55  N.  H.  463  (1874) ;  Sargent  v,  Cornish,  individnal   or   private    corporation,    but 

54  N.  H.  18  (1873);  Bamam  v.  Baltimore,  only,  as  it   seems,   for  public    purposes, 

62  Md.  275  (where,  however,  the  power  germane  to  its  objects.     Philadelphia  v. 

was  expressly  conferred  by  charter).  Elliott,   3  Rawle   (Pa.),    170;    Cresson's 

It  is  quite  usual  in  England  for  muni-  Appeal,  6  Casey  (80  Pa.  St.),  487  ;  Vidal 

dpal    corporations   to  hold  property  for  v,  Philadelphia,  2  How.  127.    I  am  aware 

dkaritabU  trusts  of  a  public  nature,  over  that  it  has  been  said  by  high  authority 

the   administration    of    which    chancery  in  England  that  it  may  take  and  hold 

has  jurisdiction,  and  the  subject  of  such  in  trust  for  purposes  altogether  private. 

trusts  is  regulated  by  the  Mimicipal  Cor-  Gloucester  v,  Osborn,  1  H.  of  Lords  Cases, 

porations  Act  of  5  and  6  Wm.  lY.  chap.  285.    But    the    administration    of    such 

Izxvi.  sec  71.     See  Rex  v.   Sankey,  5  trusts,  and  the  consequent  liabilities  in- 

A.  ft  £.  428  ;  Grant  Corp.  186,  and  pasi,  curred,  are  altogether  inconsistent  with  the 

sec  910  et  seq.,  where    the  remedy  for  public  duties  imposed  upon  the  munici- 

abuses  of  trust  by  municipalities  is  con-  pality.     It  could  hardly  be  pretended,  I 

cidered.     Tolls  granted  by  charter  to  a  think,  in  this  country,  that  it  could  be  a 

corporation,   for  the  reparation  of  walls  trustee  for  the  separate  use  of  a  married 

and  bridges  within  the  borough,  are  gifts  woman,    to  educate    the    children    of   a 

for  charitable  purposes,   within  89   Eliz.  donor  or  testator,  or  to  accumulate   for 

chap,  v.,  to  be  administered  in  chancery,  the  benefit  of  particular  persons.    It  cer- 

Attomey-General  v.  Shrewsbury,  6  Beav.  tainly  is  not  compellable  to  execute  such 

820  ;  Newcastle  v.  Attorney-General,  12  trusts,   nor  does  it   seem   competent  to 

Clark  ft  Fin.  402 ;    lb.  487  ;   Dublin  tr,  accept  and  administer  them.    The  trusts 

Attorney-General,    8   CI.  ft    F.   289 ;    2  held  by  the  city  of  Philadelphia,  which 

Spence,  Eq.  Jurisd.  33  et  seq.  ;  post,  sec.  are  enumerated  in  the  bill  before  us,  are 

775,   note,  sec.  910  et  seq*    A  perpetual  germane  to  its  objects.     They  are  chari- 

lease  to  a  municipal  corporation,  for  cor-  ties,  and  all  charities   are  in  some  sense 

porate  purposes,  of  land  devised  to  trus-  public.     If  a  trust  is  for  any  particular 

tees  for  a  charitable  use,  upheld  in  Rich-  persons,  it  is  not  a  charity.      Indefinite- 

mond  V.  Davis,  108  Ind.  449.     In  Peyna-  ness  is  of  its  essence.    The  objects  to  be 

do*s  Devisees  v,  Peynado's  Executors,  82  benefited   are   strangers  to  the  donor  or 

Ky.  5,  a  foreign  will  devising  the  proceeds  testator.      The    widening    and   improve- 

of  property  situated  in  this  country  to  a  ment   of  streets   and    avenues ;  planting 

foreign  city  in  trust  for  a  charitable  use,  them  with  ornamental  and   shade  trees  ; 

MTBS sustained.  /«/ra,  sees.  648,  651, note,  the  education  of  orphans;   the   building 

*  Philadelphia  ».  Fox,  64  Pa.  St.  169  of  school-houses  ;   the  assistance  and  en- 

(1870).     In  this  case  the  constitutionality  couragement    of   young    mechanics;    re- 

of  the  act  of  June  80,  1869,  depriving  the  warding  ingenuity  in  the  useful  arts  ;  the 

city  of  Philadelphia  of  (he  poioer  to  ad'  establishment  and  support  of  hospitals ; 

minister   the  trusts  under   wills  of  Mr,  the  distribution  of  soup,  bread,  or  fuel  to 

Oirard  and  others,  and  vesting  the  pow-  the  necessitous,  —  are  objects  within  the 

ers  of  the  city  in  this  respect  in  an  inde-  general  scope  and  purpose  of  the  munici- 

pendent  and  separate  board,  not  appointed  pality.    The  king  himself  may  be  a  trus- 

by  the  city,  was  sustained.     In  giving  the  tee,  though  he  cannot  be  reached  by  the 

judgment  of  the  court  Mr.  Justice  SharS'  process  of  any  court  without  his  consent. 

wood,  in  the  course  of  his  interesting  and  Hill  on  Trustees,  49.     And  so  may  the 

learned  opinion,  remarks  :  —  State,  though,  as  I  take  it,  under  the  Con- 

"  A  municipal  corporation  may  be  a  stitution,    only   for   objects  germane    to 

tnutee,  under  the  grant  or  will  of  an  the  purpose  of  government.    The  Govern- 
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§  568  (438).  GJrard  WiU  Case ;  Devise  to  City  in  Trust  for  tlie 
Education  and  Support  of  Orphans.  —  The  leading  case  in  this  cownr 
try  on  the  subject  meDtioned  in  the  last  section  is  the  celebrated 
Girard  Will  Case,  in  the  Supreme  Court  of  the  United  States,  re- 
ported under  the  name  of  Vidal  v.  Girard's  Executors.^    The  act 

ment  of  the  United  States  has  accepted  pose.'  With  equal  plausibility  might  it 
and  administered  such  a  trust  under  the  be  pretended  that  the  acceptance  b^  the 
will  of  James  Smithson  '  for  the  promo-  Government  of  the  United  States  of  the 
tion  of  knowledge  among  men.'  When,  bequest  of  James  Smithson  limited 
therefore,  the  donors  or  testators  of  these  the  power  of  amendment  contained  in 
charitable  funds  granted  or  devised  them  the  Federal  Constitution.  If  it  could 
in  trust  to  the  municipality,  they  must  be  have  such  effects,  the  only  logical  con- 
held  to  have  done  so  with  the  full  knowl-  sequence  would  be  that  the  acceptance 
edge  that  their  trustee  so  selected  was  a  of  a  trust  would  be  ultra  vires  and  void  ; 
mere  creature  of  the  State,  an  agent  act-  and  so  if  the  acceptance  of  a  trust  by  a 
ing  under  a  revocable  power.  Substan-  municipal  corporation  can  operate  to  im- 
tially  they  trusted  the  good  faith  of  the  pair  the  power  of  the  sovereign  over  it 
sovereign.  It  is  plain  —  too  plain,  indeed,  as  such,  the  acceptance  is  a  nullity."  By 
for  argument  —  that  the  corporation,  by  a  constitutional  provision  subsequently 
accepting  such  trusts,  could  not  thereby  adopted  in  Pennsylvania^  the  legislatore 
invest  itself  with  any  immunity  from  is  thereafter  forbidden  to  enact  legislation, 
legislative  action.  Such  an  act  could  not  such  as  the  act  of  June  30,  1869,  which 
change  its  essential  nature.  It  is  surely  was  sustained  in  Philadelphia  v.  Fox, 
not  competent  for  a  mere  municipal  or-  supra.  Constitution,  1870,  Art.  8,  sec.  20. 
ganization,  which  is  made  a  trustee  of  a  Ante,  sec.  7ia. 

charity,  to  set  up  a  vested  right  in  that  i  Vidal  v.  Girard's  Executors,  2  How. 
character  to  maintain  such  organization  127  (1844).  The  court  lays  down  this 
in  the  form  in  which  it  existed  when  the  rule  :  *'  Where  the  corporation  has  a  legal 
trust  was  created,  and  thereby  prevent  capacity  to  take  real  or  personal  estate, 
the  State  from  changing  it  as  the  public  there  it  may  take  and  hold  it  upon  trust, 
interest  may  require.  Montpelier  v.  East  in  the  same  manner  and  to  the  same  ex- 
Montpelier,  29  Vt.  21.  This  whole  ques-  tent  as  a  private  person  may  do.  It  is 
tion  is  put  at  rest,  and  that  as  to  one  of  true  that  if  the  trust  be  repugnant  to,  or 
the  most  important  of  these  trusts  and  as  inconsistent  with,  the  proper  purposes  for 
to  its  trustees,  by  the  opinion  of  the  Su-  which  the  corporation  was  created,  that 
preme  Court  of  the  United  States  in  may  furnish  a  ground  why  it  may  not  be 
Girard  v.  Philadelphia,  7  WaU.  14.  '  It  compellable  to  execute  it.  But  it  will 
cannot  admit  of  a  doubt,' says  Mr.  Justice  furnish  no  ground  to  declare  the  trust 
Gricr,  *  that  where  there  is  a  valid  devise  itself  void,  if  otherwise  unexceptionable  ; 
to  a  corporation,  in  trust  for  charitable  but  it  will  simply  require  a  new  trustee  to 
purposes,  unaffected  by  any  question  as  to  be  substituted  by  the  proper  court,  pos- 
its validity  because  of  superstition,  the  sessing  equity  jurisdiction,  to  enforce  and 
sovereign  may  interfere  to  enforce  the  perfect  the  objects  of  the  trust."  Re- 
execution  of  the  trusts,  either  by  changing  affirmed,  Perin  v,  Carey,  24  How.  465 
the  administrator  if  the  corporation  be  (1860);  Girard  v,  Philadelphia,  7  Wall.  1 
dissolved,  or  if  not,  by  modifying  or  en-  (1868);  infra,  sec.  573,  note.  The  foUow- 
larging  its  franchises,  provided  the  trust  ing  further  observations  of  Mr.  Justice 
be  not  perverted,  and  no  wrong  done  to  Story  (who  delivered  the  opinion  of  the 
the  beneficiaries.  Where  the  trustee  is  a  court  in  the  Girard  Will  Case)  are  of  ee- 
corporation,  no  modification  of  its  fran-  pecial  value:  **If  the  purposes  of  the 
chises  or  change  in  its  name,  while  its  trust  be  germane  to  the  objects  of  the 
identity  remains,  can  affect  its  right  to  incorporation ;  if  they  relate  to  matters 
bold  property  deviMd  to  it  for  any  pui^  which  will  promote  and  aid  and  perfect 
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incorporating  the  city  of  Philadelphia  expressly  provided  that  the 
corporation  should  have  power  "  to  purchase,  tske,  possess,  and  en- 
joy lands,  franchises,  goods,  chattels,"  &c.,  without  limitation  as  to 
value  or  amount ;  and  the  acts  of  32  and  34  Henry  YIII.,  disabling 
corporations  from  taking  by  devise,  were  declared  not  to  be  in  force 
in  Pennsylvania.  Under  these  circumstances,  it  was  held  that  the 
corporation  of  the  city  had  the  capacity  to  take  real  and  personal 
property  by  devise  and  hequest,  as  well  as  by  deed.  The  city  also 
possessed  general  power  "  for  the  suppression  of  vice  and  immoral- 
ity, the  advancement  of  the  public  health  and  order,  and  the  promo- 
tion of  trade,  industry,  and  happiness."  Girard's  devise  was  to  the 
city,  in  trust,  for  the  establishment  of  a  college  for  the  edtccation  and 
support  of  indigent  orphan  boys.  This  presented  the  inquiry  whether 
the  corporation  was  capable  of  taking  real  and  personal  estate  in 
trust  and  of  executing  the  trust,  and  the  affirmative  of  both  proposi- 
tions  was  adjudged. 

§  569  (439).  MoDonongh  Will  Caae ;  Deviae  to  New  Orleans  and 
Baltimore  to  educate  the  Poor.  —  The  McDonough  Will  Case,  also 
decided  by  the  Supreme  Court  of  the  United  States,  affords  an  in- 
teresting and  instructive  illustration  of  the  foregoing  principles. 
John  McDonough  died  in  New  Orleans,  and  by  will  gave  a  large 
amount  of  real  and  personal  property  to  the  city  of  New  Orleans 
(his  adopted  residence),  and  to  the  city  of  Baltimore  (his  native 

those  objects ;  if  they  tend  (as  the  charter  phia  with  good  and  wholesome  water  for 
of  the  city  of  Philadelphia  expresses  it)  the  uses  of  its  citizens,  from  the  River 
•  to  the  suppression  of  vice  and  immoral-  Schuylkill,  why,  although  not  6|)ecifically 
ity,  to  the  advancement  of  the  public  enumerated  among  the  objects  of  the  char- 
health  and  order,  and  to  tlie  promotion  of  ter,  would  not  such  a  devise  upon  such  a 
trade,  industry,  and  happiness,'  where  is  trust  have  been  valid,  and  within  the 
the  law  to  be  found  which  prohibits  the  scope  of  the  legitimate  purposes  of  the 
corporation  from  taking  the  devise  upon  corporation,  and  the  corporation  capable 
eoch  trust,  in  a  State  where  the  statutes  of  executing  it  as  trustees  ? "  The  learned 
of  mortmain  do  not  exist  (as  they  do  not  judge  further  observes :  "  Neither  is  there 
in  Pennsylvania),  the  corporation  itself  any  j)ositive  objection,  in  point  of  law,  to 
having  a  legal  capacity  to  take  the  estate  a  corporation  taking  property  upon  a  trust 
as  well  by  devise  as  otherwise  ?  We  know  not  strictly  within  the  scope  of  the  direct 
of  no  authorities  which  inculcate  such  a  purposes  of  the  institution,  but  collateral 
doctrine  or  prohibit  the  execution  of  such  to  them."  See,  also,  24  How.  4G5,  supra. 
trusts,  even  though  the  act  of  incorpora-  By  this  it  is  not  meant  that  a  corporation 
tion  may  have  for  its  main  objects  mere  may  take  and  execute  trusts  for  objects 
dvil  and  municipal  government,  and  reg-  **  utterly  dehors  the  purposes  of  the  incor- 
ulation,  and  powers.  If,  for  example,  the  poration."  See,  also,  Augusta  v.  Walton, 
testator  by  his  present  will  had  devised  77  Ga.  617,  holding  that  the  State  of 
certain  estate  of  the  value  of  $1,000,000  Georgia  had  not  conferred  power  upon  the 
for  the  purpose  of  applying  the  income  city  of  Augusta  to  accept  or  administer  a 
thereof  to  supplying  the  city  of  Philadel-  particular  trust. 
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place),  and  to  their  successors  forever,  with  a  prohibition  against  any 
alienation  or  division  of  the  real  estate,  under  penalty  of  forfeiture. 
This  devise  was  made  for  the  purpose  of  "  edticating  the  poor^  with- 
out the  cost  of  a  cent  to  them,  in  the  cities  of  New  Orleans  and  BcJr 
timare,  and  their  respective  suburbs."  The  estate  thus  devised  was 
to  be  managed  by  six  agents,  three  to  be  selected  annually  by  each 
city ;  and  the  municipal  authorities  were,  by  the  will,  excluded  from 
the  management  of  the  estate  or  the  application  of  its  revenues. 
By  the  civil  code  of  Louisiana,  corporations  created  by  law  are  per- 
mitted to  possess  an  estate,  receive  donations  and  legacies,  make  valid 
contracts,  and  manage  their  own  business ;  and  the  city  of  New 
Orleans  was,  by  statute,  authorized  and  required  to  establish  public 
schools  for  gratuitous  education,  &c.  The  city  of  Baltimore  was 
authorized,  by  statute,  to  establish  pvhlic  schools,  and  to  receive 
property  in  trust,  and  to  control  and  exercise  the  trust  for  any  of  its 
general  corporate  purposes,  including  educational  and  charitable 
purposes  of  any  description,  within  its  limits.  This  will  was  con- 
tested by  the  heirs.  It  was  held  by  the  Supreme  Court  of  the 
United  States  that  these  cities,  under  the  powers  conferred  upon 
them,  had  the  right  to  receive  this  devise,  and  that  the  will  was 
valid.  It  was  also  held  that  under  the  Louisiana  code  (C.  C.  2026), 
the  prohibition  against  alienation  did  not  invalidate  the  will.^ 

§  570  (440).  McMioken  WUl  Case  ;  Devise  to  Cinoixmati  for  the 
Education  and  Support  of  Poor  and  Orphan  Children.  —  The  sub- 
ject again  underwent  a  full  examination  in  the  McMicken  Will  Case, 
reported  under  the  name  of  Perin  v,  Carey .^  Charles  McMicken  de- 
vised and  bequeathed  a  large  amount  of  real  and  personal  property 

1  McDonough  Will  Case,  16  How.  In  Maryland  (where,  however,  the  statute 
(U.  S.)  867  (1853);  referred  to  supra,  of  48  Elizabeth  is  not  in  force)  a  devise 
sees.  656-659.  The  same  wiU  was  pre-  to  the  city  of  Baltimore,  "  to  be  applied, 
viously  adjudged  to  be  valid  by  the  Su-  under  the  direction  of  said  corporation,  to 
preme  Court  of  Louisiana,  Mr.  Chief  the  relief  and  support  of  the  indigent  and 
Justice  EustiSf  in  delivering  the  opinion  of  necessitous  poor  persons  who  may,  from 
the  State  court,  sustaining  McDonough's  time  to  time,  reside  within  the  limits,  as 
will,  says  :  "That  without  a  positive  pro-  now  known,  of  the  twelfth  ward  of  said 
hibition  municipal  corporations  in  Louisi-  city,"  was  adjudged  void,  as  being  "  too 
ana  should  be  incapacitated  from  receiving  vague  and  indefinite,  and  too  difficult  of 
legacies  for  the  public  purposes  of  health,  being  con*ectly  ascertained,  to  be  en- 
education,  and  charity,  seems  to  me  repug-  forced."  The  case  was  regarded  as  being 
nant  to  all  sound  ideas  of  policy  and  to  embraced  in  the  prior  decisions.  Tripp 
the  reason  of  the  law."  8  La.  An.  171  v.  Frazier,  4  Har.  &  Johns,  (Md.)  446  ; 
(1853).  The  Girard  legacy  was  sustained  DashieU  r.  Attorney-General,  6  Har.  & 
by  the  same  court.  Girard  Heirs  v.  New  Johns.  (Md.)  392  ;  6  Har.  &  Johns. 
Orleans,  2  La.  An.  898.  (Md.)  1.    Infra,  sees.  648,  661,  note. 

s  Perin  v.  Carey,  24  How.  646  (1860). 
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"  to  the  city  of  Cincinnati  and  its  successors,  in  trust,  for  the  pur- 
pose of  building,  establishing,  and  maintaining  two  colleges  for  the 
education  of  boys  and  girls ;  and  if  there  shall  remain  a  sufficient 
surplus  of  funds,  the  same  to  be  applied  to  the  support  of  poor  white 
male  and  female  orphans."  By  the  will,  the  city  is  directed  to 
make  and  establish  all  necessary  regulations,  and  to  appoint  direc- 
tors to  the  institution ;  and  it  is  prohibited  from  ever  selling  any  por- 
tion of  the  real  estate  devised,  or  any  which  the  city  should  purchase 
for  the  benefit  of  said  institution.  By  its  charter,  the  city  had  ex- 
press power  given  it  to  acquire  and  hold  real  estate  for  the  legiti- 
mate objects  of  the  city.  There  was  nothing  in  the  charter  or 
statutes  of  the  State  prohibiting  the  city  from  taking  and  adminis- 
tering charitable  trusts.  The  court  decided  that  the  will  was  valid  ; 
that  the  city,  as  a  corporation,  was  capable  of  taking  and  adminis- 
tering the  devises  and  bequests  for  the  charitable  uses  specified ; 
and  that  the  restraint  upon  alienation  created  no  perpetuity  in  the 
sense  forbidden  by  the  law. 

§  571  (441).  MuUanphy's  TXTiU ;  Deviae  to  St  Ziouis  in  tnuit  for 
tiie  Rielief  of  poor  Emigrants.  —  By  t?ie  will  of  Mr,  Bryan  Mullanphy 
(founding  a  charity  still  in  beneficent  operation),  he  devised  "  one- 
third  of  all  his  property,  real  and  personal,  to  the  city  of  St,  Louis 
in  trust,  to  be  and  constitute  a  fund  to  furnish  relief  to  all  poor 
emigrants  and  travellers  coming  to  St  Louis  on  their  way,  bona  fide, 
to  settle  in  the  West"  The  greater  part  of  his  estate,  valued  at 
over  81,500,000,  consisted  of  lands  in  St.  Louis  County,  bvl  outside 
of  the  city  limits.  It  was  held,  under  special  provisions  of  the  stat- 
ute and  charter  of  the  city,  that  the  city  corporation  had  the  ca- 
pacity to  take,  and  that,  as  the  statute  concerning  wills  did  not 
prohibit  it,  it  could  take  by  devise  the  same  as  natural  persons. 
It  was  further  held  that  the  city  could  take  upon  the  trusts  men- 
tioned in  the  will,  and  could  execute  them  subject  to  the  control  of 
the  court  of  equity,  whose  jurisdiction  in  Missouri  was  considered 
to  be  founded,  not  upon  the  statute  of  43  Elizabeth,  but  upon  the 
common  law.* 

§  572  (442).  Devise  for  Erection  and  Support  of  Hospital.  —  So 
a  bequest  to  the  city  of  Philadelphia,  in  trust,  to  purchase  a  lot  of 
ground  in  the  city  or  neighborhood,  and  erect  thereon  a  hospital  for 
the  indigent,  blind,  and  lame,  and  to  apply  the  income  of  the  re- 
mainder to  the  comfort  and  accommodation  of  as   many  of  such 

1  Chambers  v.  St.  Louis,  29  Mo.  548  (I860}. 
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persons  as  it  will  admit  of,  giving  preference  to  persons  resident  in 
Philadelphia  or  its  neighborhood,  is  valid,  since  it  is  in  trust  for 
objects  within  the  scope  of  the  corporate  duties  of  the  city.^  Other 
instances,  showing  the  capacity  of  public  corporations  to  take  prop- 
erty  and  to  act  as  trustees,  are  given  in  the  note.' 

§  573  (443).  DeviBOB  and  Grants  for  Objects  foreign  to  Corporate 
Purposes.  —  But  municipal  corporations  cannot,  for  the  same  rea- 
sons applicable  to  ordinary  corporations  aggregate,  hold  lands  in 
trust  for  any  object  or  matter  foreign  to  the  purpose  for  which  they 
are  created,  and  in  which  they  have  no  interest.®  Thus,  while  tlie 
supervisors  of  a  county,  who  are  made,  by  statute,  a  corporation  for 

^  Philadelphia o.  Elliott,  8  Bawle  (Pa.),  acter  both  public  and  charitable,  is  valid, 

170.  not  only  by  a  special  statute  in  Connecticut^ 

^  A  bequest  "  to  the  citizens  of  W.  to  but  also,  it  would  seem,  without  the  mid 
purchase  a  fire  engine  "  was  regarded  as  a  of  any  special  enactment.  Hamden  v. 
charitable  gift,  and  sustained,  the  court  Rice,  24  Conn.  350  (1856);  Goggeshall  v. 
considering  the  name,  whether  to  the  cor-  Pelton,  7  Johns.  (N.  Y.)  Ch.  292  (bequest 
poration  or  the  citizens  composing  it,  as  to  erect  tovm-house).  See,  also,  Attorney- 
immaterial,  and  that,  as  the  object  was  General  v.  Shrewsbury,  6  Beav.  220.  In 
meritorious,  the  testator's  intention  should  Ohio,  *' gifts,  grants,  and  devises  to  the 
be  allowed  to  take  effect,  notwithstanding  poor  of  any  township  *'  are  by  statute 
any  misnomer  or  other  defect  in  name  or  (Swan's  Stat.  637)  *'good  and  valid  in 
form.  Wright  v.  J  Ann,  9  Pa.,  438  ;  see  law  "  when  made  directly  to  the  poor ;  and 
Kirk  V,  King,  3  Pa.  486  ;  Tyrone  Tp.  they  are  held  to  be  good  when  made  to  a 
School  Directors  v,  Dunkleberger,  6  Pa.  trustee,  in  trust  for  the  poor  of  a  township, 
81.  As  to  name  and  misnomer,  see  ante,  Urmey*s  Executors  v.  Wooden,  1  Ohio  St. 
sees.  179-181.  160  (1858).     Bequest  **  to  the  orphans'*  of 

In  Tcxca  it  is  decided  that  a  bequest  to  a  mimicipal  corporation  sustained.     Sue- 

a  county  "forthebenefit  of  jpu^Ztc^cAoo/j'*  cession  of,  &c.,  2  Rob.  (La.)  438.      In  In-- 

is  not  void  for  uncertainty,  and  that  it  is  diana,  the  statute  of  48  Elizabeth,  chap.iv., 

consistent  with  the  object  and  function  of  is  in  force  (McCord  v.  Ochiltree,  8  Blacks 

the  corporation,  which  may  take  and  ad-  15),  and  a  devise  of  real  property  in  a 

minister  such  a  trust.  And  so  of  a  bequest  town  in  that  State,  to  be  "  forever  appro- 

for  the  benefit  of  indigent  persons  residing  priated  to  the  education  of children 

in  the  county,  counties  being  charged  with  of  this  town,"  is  within  that  statute,  and 

the  duty  of  providing  for  the  support  of  valid,  and  trustees  will  be  appointed  by 

the  poor.     Bell  County  v.  Alexander,  22  the  court  to  manage  the  trust.    Richmond 

Tex.   350   (1858).      A  school  society    in  v.  State,  5  Ind.  334  (1854). 
Cotincctieut  is  a  corporation,  and  as  such  it  •  Plowd.  103  ;  1  Kyd  on   Corp.    72 ; 

is  held  that  it  may,  upon  well-settled  prin-  Howe,  In  re,  1  Paige  (N.  Y.),  214  (1828); 

ciples,  take  a  devise  or  bequest  in  trust  So.  Newmarket  Meth.  Sem.  Trs.  r.  Peas- 

for    educational   purposes,      Southington  lee,  15  N.  H.  817,  331 ;  Farmers'  Loan  & 

First  Cong.  Soc.  v.  Atwatcr,  23  Conn.  34  T.  Co.  v.  Carroll,  5  Barb.  613  ;  Hombeck 

(1854).     Bequest  held  void  because  the  r.  West  brook,  9  Johns.  73;  North  Hemp- 

** school  commissioners"  named  were  not  a  stead  v,  Hempstead,  2  Wend.  109;  Coggea- 

corporate  body.    Janey's  Executor  r.  La-  hall  et  al.  New  Kochelle  Trs.  v.  Pelton 

tane,  4  Leigh  (Va.),  327  (1833).  (legacy  for  townhouse),  7  Johns.  Ch.  292; 

A  devise  to  a  town  of  property  "to  Sloane  v.  McConahy,  4  Ohio,  157  ;  supfXl, 

be  used  by  the  town  in  repairing  its  high-  sec.  567.     Infra,  sees.  648,  651,  note. 
ways  and  bridges  yearly,"  being  in  its  char- 
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special  purposes,  may  take  by  grant  a  parcel  of  land  in  trust  that 
they  should  erect  a  court-house  and  jail,  these  being  county  pur- 
poses, they  cannot  be  seized  as  trustees  for  the  use  of  an  individual, 
or  in  trust  for  building  a  church  or  school-house  for  the  use  of  the 
inhabitants  of  a  particular  town  in  the  county.^  So  a  corporation, 
with  authority  to  establish,  in  a  designated  town,  an  institution 
**  for  the  instruction  of  youth,**  cannot  be  a  trustee  under  a  will  or 
grant  to  hold  funds  and  pay  over  the  income  thereof  for  the  support 
of  missionaries.^ 

^  Jackson  v.  HaitweU,  S  Johns.  (N.  T.)  See,  also,  Perin  v,  Carey,  24  How.  465 

42S ;  see,  also,  Jackson  v.  Cory,  8  Johns.  (1860),  per  Wayne,  J.     But  ChanceUor 

(N.  Y.)  S85.  Kenif  in  stating  that  a  corporation  may  be 

*' Oar  laws  are  foil  of  instances  of  per-  a  trustee,  adds  :  "And  at  this  day,  the 

sons  clothed  with   corporate  powers  for  only  reasonable  limitation  is,  that  it  can* 

certain  special  pnrpoees.     The  loan  offi-  not  be  seized  of  land  in  trast  for  purposes 

eers  of  a  coonty  are  a  corporation ;  and  foreign  to  its  institution."    2  Kent  Com. 

oonld  they,  as  such,  receiye  a  grant  of  280. 

land  for  the  nse  of  a  town  or  of  a  church  t         *  South  Newmarket  Methodist  Semi- 

Certainly  not     Kor  can  the  superviBors  nary  Trustees  «.  Peaslee,  15  N.  H.  317 

of  Oneida  County  take  a  grant  of  land  for  (1844).     But  towns  in  New  Hampshire,  it 

the  use  of  the  town  of  Rome.    Such  a  has  been  decided,  may  legally  hold  lands 

grant  must  be  deemed  Toid  upon  every  in  trust  for  the  support  of  religion  within 

principle,  whether  we  consider  the  speciid  their  limiis.    The  Dublin  Case,  88  N.  H. 

and  defined  objects  of  a  corporate  capa-  459  (1859).    "Such  instances,"  says  Per* 

city  in  the  board  of  superviBors ;  whether  ley,  C.  J.,  giving  the  judgment  of  the 

we  consider  the    power  given  them  by  court  {lb,  p.  577),  "are,  it  is  believed, 

statute  to  take  conveyances  of  land  for  very  numerous  in  this  State.  .  .  .  Under 

the  U9e  of  the  county ;  or,  lastly,  whether  our  Constitution  no  one  can  entertain  a 

we  refer  to  the  incapacity  of  aU  corpora-  doubt  that  to  maintain  the  institutions  of 

tions  to  hold  lands  in  trust  for  any  other  religion  is  an  object  quite  consistent  with 

object  than  that  for  which  the  corpora-  the  general  purpose  for  which  towns  are 

tion  was  created.     Whether  the  court  of  created,  and  that  towns  have  at  least  an 

equity  would  or  would  not  prevent  the  indirect    interest   in    promoting   religion 

tnist  as  to  the  inhabitants  of  Rome  from  within  their  limits."      Cases   and   text 

fiuling  for  want  of  a  trustee  is  not  a  cited.     Sargent  v.  Cornish,  54  K.  H.  18 

question  for  a  court  of  law  (in  an  action  (1873).     As  to  nature  of  New  England 

of  ejectment)  to  decide."    Per  Curiam,  in  towns,  ante,  sees.   28-30  ;    Bryce's  Am. 

Jackson  v.  Hartwell,  8  Johns.  (N.  Y.)  Commonwealth,  Vol.   I.,  ch.  xlviii.     In 

422  (1811).    See  ante,  sec.  568,  note.    Le*  the  case  last  cited,  it  was  held  that  muni- 

gielature  or  chancery  may,  in  proper  cases,  cipal  corporations,  in  New  Hampshire,  may 

appoint  trustees.     Bryant  v.  McCandless,  take  and  hold  property  in  trust  for  any 

7  Ohio,  Part  2,  136 ;  Chapin  v.  School  purpose  not  foreign  to  their  institution. 

District,  85  N.  H.  445  ;  Girard  Will  Case,  nor  incompatible  with  the  objects  of  their 

2  How.  127 ;  ShotweU  t;.  Mott,  2  Sandf.  organization.     A  town  is  capable  of  re- 

(N.  T.)  Ch.  46.   It  was  said  by  Mr.  Justice  ceiving  by  bequest  and  holding  in  trust  a 

Story,  in  Vidal  v.  Mayor,  &c.  of  Philadel-  sum  of  money,  the  income  of  which  shall 

phia,  2  How.  (U.  S.)  128,  that  there  is  be  invested  yearly  in  the  purchase  and  use 

"  no  positive  objection  in  point  of  law  to  for  display  of  United  States  flags.    Al- 

a  corporation  taking  property  upon  a  trust  though  capable  of  holding  such  fund  for 

not  strictiy  within  the  seope  of  its  institu-  the  purpose  designated,  a  town  has  not 

tion,  but  collateral  to  it ;  nay,  for  the  ben-  the  power  of  raising  money  by  taxation 

efit  of  a  stranger  or  another  corporation."  for  tiie  purpose  of  executing  the  trast^ 
VOL.  n.  —  2 
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§  574  (444).   When  the  State  alone  can  question  the  Power.  — - 

Whether  a  municipal  corporation,  with  power  to  purchase  and  hold 
real  estate  for  certain  purposes,  has  acquired  and  is  holding  such 
property  for  other  purposes^  is  a  question  which  can  only  be  deter- 
mined in  a  proceeding  instituted  at  the  instance  of  the  State,  If 
tliere  is  capacity  to  purchase,  the  deed  to  the  corporation  divests 
the  estate  of  the  grantor,  and  there  is  a  complete  sale;  and 
whether  the  corporation,  in  purchasing,  exceeds  its  power  is  a  ques- 
tion between  it  and  the  State,  and  does  not  concern  the  vendor 
or  others.^ 

Where   a   testator  bequeathed  a  sum  of  Am.  Law  Reg.   (n.  b.)  808;   Goundie  v. 

money  to  a  town  "on  condition  that  the  Water  Company,   7  Pa.   St  283  (1S47); 

same  be  accepted,  and  invested  by  said  Leazurev.  Hillegas,  TSeig.  &  Rawle(Pa.), 

town  so  as  to  yield  an  income  of  not  less  818,  820  (1821);  Davidson  CoL  v.  Cham- 

than  six  per  centum  per  annum,  which  bers's  Executors,  8  Jones  £q.  (N.  C.)  258, 

income  shall  be  invested  yearly  in  '  United  268,  per  Pearson^  J. ;  Raley  v.  Umatilla 

States  flogs,'  to  be  used  within  the  said  County,   15  Oreg.   172  ;  Eufaula  v.   Mc- 

town  on  all  proper  occasions,"  with  pro-  Nab,  67  Ala.  588;  Natoma  W.  &  M.  Co.  v. 

vision  for  a  forfeiture  of  the  legacy  in  case  Clarkin,  14  Cal.  544  ;  Barrow  v.  Nashville, 

the  town  should  omit  to  fulfil  the  condi-  &  C.  Tump.  Co.,  9  Humph.  804.     A  cor* 

tion,  —  Held,  that  the  town  might  properly  poratiou  cannot  hold  property  in  violation 

expend  a  reasonable  portion  of  the  income  of  its  charter,  nor  can  it  take  it  in  violation 

of  the  fund  in  the  purchase  and  erection  of  its  charter  by  an  act  (/t^/dtr.  lb.   See 

of  flagstafis,  ropes,  halliards,   and  other  Bank  of  Mich,  v,  Niles,  1  Doug.  (Biich.) 

accessary  paraphernalia.  401 ;  Bank  of  Va.  «.  Poitiaux,  8  Rand. 

As  towns  in  MassachuaetU  were  liable  186 ;  Maitin  v,  Br.  Bank,  15  Ala.  587 ; 

by  statute,  under  a  penalty,  for  neglect  to  Baird  v.  Bank  of  Wash.,  11  Serg.  &  R.  411 ; 

support  schools  {ante,  sec  28),  and  as  par*  Goundie  v.  North.  Water  Co.,  7  Pa.  St.  288; 

ishes  (organizations  created  for  parochial  Angell  &  Ames  Corp.  sees.  152,  158.    "If 

or  religious  purposes)  may  legally  estab-  a  corporation  be  forbidden  by  its  charter 

lish  schools  and  raise  taxes  to  maintain  to  purchase  or  take  land,  a  deed  made  to  it 

them,  though  not  required  to  do  so  under  would  be  void."    Jb.;  Leazure  v,  Hillegas^ 

a  penalty  for  neglect,  as  towns  are,  it  was  7  Serg.  &  Rawle  (Pa.),  818.    Distinction 

decided  by  the  Supreme  Court  of  that  between  prohibition  to  take,  and  a  prohi* 

State,  that  a  parish,  as  well  as  a  town,  was  bition  merely  to  hold.   See  Bank  v.  Niles, 

capable  of  taking  and  holding  a  devise  of  1  Doug.  (Mich.)  401;  Bank  v.  Poitiaux, 

real  estate,  "to  be  applied  for  the  use  of  8  Rand.  (Va.)  136;  Leazure  v,  HiHegas, 

schools."    Sutton  First  Parish  v.  Cole,  8  iupra,    A  deed  of  real  estate  was  made 

Pick.  (Mass.)  282  (1825).     In  this  case  by  Betsy  Flagg  to  the  town  of  Woroe^er, 

the  court  seemed  to  be  of  opinion  that  in  consideration  of  five  dollars  (nominal)i 

such  corporations  could  not  take  or  hold  and  that  the  town  should  support  her  (she 

real  property  for  purposes  wholly  foreign  being  lawfully  settled  in  the  town  while 

to  the  specific  objects  for  which  they  were  single.     The  court,  without  deciding  that 

created.    2  Washb.  Real  Prop.  (4th  ed.)  the  acceptance  of  a  deed  by  the  officers  of 

p.  519,  pi.  8.  the  town,  the  consideration  of  which  im- 

^  Chambers  «.  St.  Louis  (Mullanphy's  poses  upon  the  inhabitants  any  expense  or 

devise  to  city  of  St.  Louis),  29  Mo.  548,  burden,  wo^d  create  a  binding  contract 

577(1860);  Land  v.  Cofftnan,  50  Mo.  248  on    the   paR   of  the   town,  or  that  the 

(1872) ;  8.  0.  12  Am.  Law  Reg.  (k.  8.)  grantor  might  not  avoid  a  deed  of  which 

March,  1878,  p.  148,  and  Mr.  Johnson's  such  obligation  was  the  only  consideration. 

Bote ;  Smith   o.  Sheeley,   12  WalL  85  ;  held  that  the  town,  on  the  delivery  of  the 

Mytm  V.  Croft,  18  Wall  291 ;  a.  o.  11  deed  to  it,  became  seized  of  the  estate, 
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§  575  (445).   Power  of  Alienation.  —  Municipal  corporations  pos- 
sess the  ineidetUal  or  implied  right  to  alienate  or  dispose  of  the 

property,  real  or  personal,  of  the  corporation,  of  a  private  nature, 

unless  restrained  by  charter  or  statute ;  they  cannot,  of  course, 

dispose  of  property  of  a  pvblic  nature,  in  violation  of  the  trusts 
upon  which  it  is  held,  and  they  cannot,  except  under  valid  legisla- 
tive authority,  dispose  of  the  public  squares,  streets,  or  commons.^ 

could  nudntain  ejectment  against  a  dis-  Pa.  St.  253 ;  Holladay  v.  Friable,  15  CaL 
seizor,  and  that  the  deed  would  remain  630   (1860) ;    ante,  sec.    475.      Text  ap- 
good  until  avoided  by  the  grantor,  or  by  proved  :  Shannon  v,  O'Boyle,  51  Ind.  565 
tome  one  in  privity  of  estate.     Inhabi-  (1876)  ;  Matthews  v.  Alexandria,  68  Mo. 
tants  of  Worcester  v.  Eaton,  13  Mass.  371  115  ;  Lord  v.  Oconto,  47  Wis.  386.    Ante, 
(1816).      The  court    says   (Ih.  p.   378),  sec.  476.     Warren  Co.  Sup.  v,  Patterson, 
''Whether  the  inhabitants  of  a  town  can  56  111.  Ill;  post,  ch.  xxii.    Kings  County 
be    assessed  to  raise  money  to  purchase  Fire  Ins.  Co.  v.  Stevens,  101  N.  Y.  411  ; 
lands  to  be  used  for  any  other  purpose  Roper  v.  McWhorter,  77  Va.  214  (ferries); 
than  the  execution  of  some  lawful  requisi-  Hoadley's  Admrs.  v,  San  Francisco,  124 
tion,  is  a  different  question."    Text  ap-  U.  S.  639  (squares  dedicated  to  public  use 
proved.    Commonweidth  v.   Wilder,    127  cannot  be  conveyed  to  private  persons). 
llaas.  1 ;  Matthews  o.  Alexandria,  68  Mo.  Board  of  supervisors  not  entitled  to  extra 
115  ;  Parish  of  Plaquemines  v.  Foulhouze,  pay  for  selling,  in  pursuance  of  a  statute, 
SO  Ia.  An.  64.  the  stock  owned  by  a  county  in  a  railroad 
*'  The  rule  stated  by  DiUon  [in  this  sec-  corporation.     Andrews  v,   Pratt,  44  CaL 
tion]  has  been  indorsed  by  two  well  con-  809    (1872).      A   municipal    corporation 
sidered  cases  in  Indiana,  —  Hayward  v.  charged  by  its  charter  with  the  '*  manage- 
Davidson,  41  Ind.  214,  and  Baker  v,  Neff,  ment  of  its  financial,  prudential,  and  mu- 
73    Ind.    68.      Other    States    where  the  nicipal  concerns,"  while  it  would  have  no 
question  has  been  presented  adopted  the  ];)ower  to  erect  buildings  for  business  pur- 
same  rule,  and  the  Supreme  Court  of  the  poses,   it  has  the  power  to  lease  a  hall 
United  States,  in  Union  Nat.  Bk.  v.  Mat-  owned  by  it  —  in  this  case  in  the  muni- 
thews,  98   U.   S.  628,  holds  to  the  same  cipal    building  —  for    concerts,    theatres, 
doctrine."     Per   Qraig,  J.,   in  Barnes  v.  and  other  entertainments.    Bell  v.  Platte- 
Suddard,  117  III.  237.     See,  also,  Hough  ville,  71  Wis.  139  ;  Stone  r.  Oconomowoc, 
r.  Cook  County  Land  Co.,  73  111.  23  ;  and  71  Wis.  155.     As  to  similar  power  in  pri- 
Alexander  r.  Tolleston  Club  of  Chicago,  vate  corporations  to   dispose  of  or  make 
110  I IL  65;  an/e,  sec.  565.  advantageous    use    of    surj^lus    property. 
^  Kyd,  108;  Smith  v.  Barrett,  1  Siderf.  Sim}>son  v.  Westminster  Palace  Hotel  Co., 
162;  2  Kent  Com.  281;  Reynolds ».  Stark  8   House   Lds.   Cas.    712;     Morawetz   on 
County,  5  Ohio,  204  (1831);  Meriwether  Corp.   (2d  ed.)  sec.  867;    Green's  Biice's 
r.  Garrett,   102  U.   S.  472;    Augusta  v.  Ultra   Fires  (2ded.),    66-69.      Where  a 
Perkins,  8  B.  Mon.  (Ky.)  437  ;  Colchester  city,  having  a  general  power  to  hold  and 
r.  Lowten,  1  Vesey  &  B.  226 ;  Alves'  Ex.  convey  real  property  for  the  convenience 
r.  Henderson,  16  B.  Mon.  (Ky.)  131,  168  of  its  inhabitants,  purchased  a  lot  to  be 
(1855)  ;  Bowlin  v,  Furman,  28  Mo.  427  ;  used  as  a  site  for  a  city  hall,  and  after- 
Kennedy  r.  Covington,  8  Dana  (Ky.),  50  ;  wards    purchased    another   for   the  same 
Kewark  v.  Elliott,  5  Ohio  St.  113  (1855);  purpose,  it  was  held  that  the  power  was  a 
Bansom  v.  Boal,  29  Iowa,  68  (1870)  ;  An-  continuing  one,  and  that  the  city  had  the 
gell  &  Ames  Corp.  sec.  187  ;  Still  r.  Lan-  right  to  sell  and  convey  the  lot  first  pur- 
singbui^h  (conveyance  of  public  square  chased.     Konrad  ».  Rogers,  70  Wis.  492. 
void),   16    Barb.    (N.   Y.)    107  ;    Knox  Town  may  lawfully  repair  an  old  building 
County   p.   McComb,   19   Ohio  St  320  ;  owned  by  it,  for  rental  purposes,  as  any 
FhiladelphiA  v.  P.  4b  B.  E.  B.  Co.  58  other  prudent  owner  might  do.    Bates  v. 
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The  distinction  is  between  property  which  a  corporation  may  own 

the  same  as  a  natural  person  and  that  which  it  holds  in  general  or 

BaBsett,  60  Vt.  580(1888).    An  improyi*  TV.  chap.  IxxyL  sec  94;   Grant  Corpi. 

dent  sale  made  by  a  municipal  corporation  140 ;  post,  chap.  xxii. 

in  the  exercise  of  its  discretionary  power  A  eondUion  annexed  to  a  grant  of  land 

may  be  set  aside  by  the   coort.    Terre  in  fee  simple  by  a  dty  corporation  may, 

Haute  V,  Terre  Haute  Water  Works,   94  as  in  the  case  of  similar  conditions  in  the 

Ind.  805.    A  contract  of  sale  having  been  deed  of  an  individual,  be  dispenmd  wUh  or 

executed,  the  corporation  was  held  estopped  vtaived  by  the  granUfr,  and  this  as  well  by 

from  setting  up  the  plea  of  tiUra  vires,  acts  as  by  express  agreement ;  and  when 

Searcy  v.  Yamell,  47  Ark.  269.  once  dispensed  with  or  waived,  it  is  gone 

A  corporation  may  alien  land  held  by  forever.    Sharon  Iron  Company  v.  Erie^ 

it  in  fu  simple,  though  purchased  for  the  41  Pa.  St.  841  (1861).    As  to  breach  of 

use  of  a  common.    Beach  v.  Haynes,  12  condition  in  a  deed  of  land  to  be  used  only 

Vt.  15  (1840).    But  not  if  after  its  pur-  as  a  place  for  a  town  house,    French  v. 

chase  it  has  dedicated  it  to  the  public.  Quincy,  8  Allen  (Mass.),  9.    A  municipal 

State  V.  Woodward,  23  Vt.  92  (1850).    In  corporation,   having   by  its  charter  full 

a  contract  of  sale  of  land  to  a  coun^  was  power   to    purchase,    hold,    and   convey 

this  clause :    That  the  party  of  the  first  lands,  received,  for  a  valuable  considera^ 

part  "agrees  to  sell  to  the  said  party  of  tion,  a  deed  of  a  parcel  of  land  containing 

the  second  part  [certain  described  prop-  one  acre,  **for  the  use  of  the  said  (tnen^" 

erty]  for  court-house   and  other  county  for  the  purposes  mentioned  in  the  deed. 

buUdings."    And  the    same   clause  was  The  deed  then  states,  in  substance,  that 

contained  in  the  deed  to  the  county.    It  it  is  conveyed  for  a  court-house  and  jail  to 

was  held  that  these  words  did  not  operate  be  erected  and  kept  thereon,  with  a  pio- 

to  limit  or  restrain  the  power  of  alienation  viso  that  if  it  ceased  to  be  used  for  snch 

by  the  proper  county  authorities.    Warren  purposes,  the  property  was  to  re-vest  in 

Co.  Sup.  V.  Patterson,  56  HI.  Ill  (1870).  the  grantor.     While  the  land  was  used  by 

Where  an  act  of  the  legislature  confers  the  town  for  the  specified  purposes,  the 

upon  a  corporation  the  power  to  sell  cer-  title  was  held  to  be  in  the  town,  and  it 

tain  property  originally  donated  by  the  was  held  that  the  grantor  could  not  in* 

State  to  the  corporation,  and  enumerates  terfere  to  prevent  the  town  from  leasing 

the  objects  for  which  such  sale  may  be  portions  of  the  tract  not  needed  for  tlM 

made,  it  Ib  not  competent  for  the  corpora-  purposes   specially  named  in  the  deed. 

tion  to  dedicate  such  property  to  the  pub-  The  court  was  of  opinion  that  the  true 

lie  use  of  the  citizens.    Wright «.  Victoria,  construction  of  the  grant  was  that,  while 

4  Tex.  375.  the  condition  on  which  the  corporation 

Mr.  Grant,  after  an  examination  of  the  held  the  lot  was  not  broken,  they  had  full 

English  authorities,   observes   that   "no  dominion  over  it,  and  might  use  it  as  they 

decision  of  the  common-law  courts,  di-  saw  fit.    Boiling  v,  Petersbuxg,  8  Lei^ 

rectly  in  point,  can  be  found,  laying  down  (Va.),  224  (1887).     As  to  covenants  and 

the  law  to  be  that  to  alien  its  real  prop-  conditions  in  such  and  like  cases,  and 

erty  at  pleasure  is  incident  to  a  corpo-  their  effect,  see  Berkley  v.  Union  Pacific 

ration."    Grant,  129,  134.     But  in  this  By.  Co.,  88  Fed.  Rep.  794  (1888),  Brewer^ 

country  there  can  be  no  doubt  as  to  the  J. ;  Indianapolis,  P.  &  C.  By.  Co.  «.  Hood, 

general  implied  authority  of  corporations,  66  Ind.  580  (1879) ;  JefiersonviUe,  M.  A 

unless  restrained,  to  dispose  of  property  of  a  I.  R.  R.  Co.  v,  Barbour,  89  Ind.  875;  8.  a 

private  nature.     Newark  v.  Elliott,  5  Ohio  14  Am.  &  Eng.  R.  R.  Cas.  466  ;  Close  v. 

St.  113 ;  8  Washb.  Real  Prop.  (4th  ed.).  Burl,  0.  R.  &  N.  Ry.  Co.,  64  Iowa,  149; 

565,  pi.  25  a.      The   English   Municipal  8.  o.  17  Am.  &  Eng.  R.  R.  Cas.  88  ;  Tay- 

Corporations   Act  of  1835  imposes  cer-  lor  v.  Cedar  Rap.  &  St  P.  R.  R.  Co.,  25 

tain  specific  restraints  on   the  right  of  Iowa,  371 ;  Vamer  v,  St.  Louis  &  C.  R  R. 

municipal  corporations  to  alien,  mortgage,  Co.,  55  Iowa,  677 ;  Ayer  «.  Emery,  14 

or  lease  their  real  property.   5  and  6  Wm.  Allen  (Mass.),  67;  Memphis  4  C.  R  R. 
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special  trust.  The  rights  of  the  corporation  as  a  property  holder 
are  distinct  from  the  legislative  rights  of  the  corporation  :  the  cor- 
poration may  alien  its  private  property,  but  it  cannot  (as  elsewhere 
shown)  cede  away  the  power  of  municipal  control 

§  576  (446).  Bale  on  Bzaoution.  —  In  some  of  the  States  it  is 
held  that  the  private  property  of  municipal  corporations,  that  is, 
such  as  they  own  for  profit,  and  charged  with  no  public  trusts  or 
uses,  may  be  sold  on  execution  against  them.^    In  other  States,  either 

Co.  r.  Neighbors,  61  Mias.  412  ;  Hubbard  Anie,  aec.  3a;  infra,  8ec.  579.  Farther, 
V.  St.  Joseph  k  C.  B.  B.  B.  Co.,  63  Mo.  see  chapters  on  Dedication  and  Manda- 
6S ;  Aikin  v.  Albany,  Vt.  &  C.  R.  R.  Co.,  26  mns,  past.  And  an  act  of  the  legislature 
Barb.  889 ;  Homback  v.  Cine.  &  Z.  R.  R.  of  the  State,  granting  to  a  city  certain 
Ca,  20  Ohio  St  81  (1870);  Mead  ».  real  property  within  its  limits,  with  a  pro- 
Ballard,  7  WalL  290  (1868).  See  chapters  yiso  in  the  act  that  the  city  shall  pay 
oo  Streets  and  Dedication,  posL  Powers  into  the  State  treasury,  within  twenty 
of  priwaU  corporations  to  dispose  of  prop-  days  after  their  receipt,  twenty-five  per 
erty.  Morawetz  on  Corp.  (2d  ed. )  sec.  cent  of  all  moneys  arising  from  tiie  sale  or 
SS5.  other  disposition  of  the  property,  gives  to 
1  Holladay  V.  Frisbie,  16  Cal.  630;  Day-  the  city  an  abtoltUe  irUerest,  qualified  by 
tnport  V.  Peoria  Ins.  Ca,  17  Iowa,  276;  no  conditions  or  trusts  attaching  to  the 
LooisTille  v.  Commonwealth  (as  to  public  property,  and  subject  to  no  specific  uses ; 
and  private  property),  1  Duvall  (Ky.),  and  hence  the  property  may  be  levied  on 
295 ;  Brown  v.  Gates,  15  W.  Va.  181 ;  and  sold  under  execution.  Holliday  v. 
Birmingham  v.  Bnmsey,  68  Ala.  852;  Frisbie,  above  cited. 
Hart  r.  New  Orleans,  12  Fed.  Rep.  292 ;  In  Foster  v.  Fowler,  60  Pa.  St  27 
approving  text.  It  seems  that  a  munid-  (1868),  the  corporation  known  as  the  Mo- 
pal  corporation  may  sometimes  own  some  nongahela  Water  Company,  empowered  to 
description  of  property,  or  have  debts  of  a  introduce  water  into  a  city  for  the  use  of 
strictly  private  nature  due  it,  which  are  the  inhabitants,  was  held  to  be  a  corpora- 
subject  to  levy,  and  to  the  lien  of  such  tion  for  public  purposes ;  and  on  prin- 
writ  or  garnishment.  Brown  v.  Gates,  ciples  recognized  in  Pennsylvania  it  was 
tttpra.  It  has  been  held  that  a  place  of  held  that  its  buildings  and  property,  ne- 
traffic  called  a  market  baxaar,  owned  by  a  cessary  to  carry  on  its  operations,  could 
monicipal  corporation,  for  the  sale  of  mer-  not  be  seized  and  sold  on  execution,  or  be 
ehandise,  from  which  the  sale  of  fresh  subjected  to  a  mechanic's  lien.  But  the 
meats,  fish,  and  vegetables  was  excluded,  property  of  a  storage  and  warehouse  com- 
and  which  had  been  rented  out  by  the  pany  may  be  sold  on  execution.  Girard 
corporation  for  a  term  of  years,  is  not  Point  Storage  Co.  v.  South wark  Foundry 
sach  a  market  as  is  protected  from  execn-  Ca,  105  Pa.  St.  251.  As  to  sale  on  execu* 
tion ;  and,  no  authority  having  been  given  tion  of  property  of  private  corporations 
by  the  legislature  to  establish  such  a  necessary  to  enable  it  to  jprerform  its  public 
bazaar,  it  is  subject  to  levy  and  sale,  duties,  see  Morawetz  on  Corp.  (2d  ed.), 
New  Orleans  v.  Morris,  3  Woods  C.  C.  sec.  1125,  and  cases  cited.  See  also 
103,  Billing*,  J.;  anie,  sec.  100,  and  note  ;  Winslow  v.  Perquimans  Co.  Comm'rs,  64 
New  Orleans  r.  Home  Ins.  Co.,  23  La.  An.  N.  C.  218  (1870).  Judgment  against 
61  (1871).  Waier-works,  owned  by  a  county  which  has  no  private  property 
city,  have  been  held  to  be  of  such  public  must  be  enforced  by  mandamus,  and  not 
utility  and  necessity  as  to  be  practically  by  execution.  Gooch  v.  Gregory,  65  N. 
held  in  trust  for  the  use  of  th^  citizens,  C.  142.  More  fully  see  po^,  chapter  on 
and  not  liable  to  sale  under  execution.  Mandamus. 
New  Orleans  v.  Morris,  105  U.  S.  600. 
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by  statute  or  on  general  principles,  it  is  declared  that  judgments 
against  municipal  corporations  cannot  be  enforced  by  ordinary 
writs  of  execution,  and  that  the  remedy  of  the  creditor  is  by  man- 
darrnis  to  compel  payment,  or  the  levy  of  a  tax  for  that  purpose. 
Questions  of  this  kind  are  influenced  much  by  local  l^islation.^ 
On  principle,  in  the  absence  of  statutable  provision,  or  legislative 
policy  in  the  particular  State,  it  would  seem  to  be  a  sound  view  to 
hold  that  the  right  to  contract  and  the  power  to  be  sued  give  to  the 
creditor  a  right  to  recover  judgment;  that  judgments  should  be 
enforceable  by  execution  against  the  strictly  private  property  of 
the  corporation,  but  not  any  against  property  owned  or  used  by  the 
corporation  for  public  purposes,  such  as  public  buildings,  hospitals, 
and  cemeteries,  fire-engines  and  apparatus,  water-works,  and  the 
like;  and  that  judgments  should  not  be  deemed  liens  upon  real 
property  except  when  it  may  be  taken  in  execution.^  Outside  of 
the  New  England  States  the  creditors  of  a  municipal  corporation 
cannot  resort,  for  the  purpose  of  making  their  debts,  to  the  private 
property  of  the  inhabitants.^  The  indebtedness  of  a  city  is  con- 
clusively established  by  a  judgment  recovered  against  it  in  a  court 
of  competent  jurisdiction ;  and  in  enforcing  payment  by  mandamtis, 
the  plaintiff  is  not  restricted  to  any  particular  property  or  revenues, 
or  subject  to  any  conditions,  unless  the  judgment  or  the  statute  so 
provides.* 

1  Crane  v.  Fond  dn  Lac,  16  Wis.  196  Co.,  17  Iowa,  276 ;  Bricldey  v,  Boston,  90 

(1862);   Chicago  v,  HaUey,   25  111.  596  Fed.  Bep.  207  (holding  that  tk  poltM  boat 

(1861);   Olney  v.   Harvey,   50  IlL  453;  owned  by  a  city  is  not  subject  to  a  libel  «» 

Elrod  V.  Bemadotte,  53  111.  868 ;  Bloom-  rem  without  the  consent  of  the  dty) ; 

ington  V,  Brokaw,  77  111.  194, 197  (1875);  Darling  v.  Baltimore,  51  Md.  1 ;  Mariner 

Cairo  v.  AUen,  3  lU.  App.  898  ;  Morrison  v.  Mackey,  25  Kan.  669 ;  LiUy  o.  Taylor, 

V.  Hinkson,  87  IlL  587 ;  Klein  v.  New  88  N.  C.  489  ;  Wallace  v.  Trustees,  84 

Orleans,  99  U.  S.  149  ;  Curry  v.  Savan-  N.   C^  164  ;  infra,  sec.  577,   note.      A 

nah,  64  Ga.  290  (1879);  8.  0.  21  Alb.  L.  school-house  is  not  liable  to  leyy  and  sale 

J.  34 ;  Commonwealth  v,  Allegheny  County,  on  execution,  nor  can  the  insurance  money, 

87  Pa.  St.  277, 290;  Commonwealths.  Per-  if  it  bums  down,  be  garnished  by  a  civd- 

kins,  43  Pa.  St.  400  ;  State  v,  MUwaukee,  itor.    Fleishel  v.  Hightower,  62  Oa.  824. 
20  Wis.  87 ;  State  v,  Beloit,  lb.  79(1865);         «  Homer  v.  Coffey,  25  Miss.  (8  Cush.) 

ir\fra,  sec.  850.  484  (1858).    The  court  refused  to  foUow 

«  Schaffer  v.  Cadwallader,  86  Pa.  St.  the  doctrine  laid  down  in  Beardsley  v. 

126  (1860);   State  v.  Tiedennan,  69  Mo.  Smith,  16  Conn.  868;  8.  p.  Mmerv.  Mc- 

306,  approving  text ;  Davenport  v.  Insur-  Williams,  50  Ala.  427  (1874);  b.  o.  20  Am. 

ance  Co.,  above  cited ;  President,  Ac.  v.  Rep.   297 ;    Meriwether   v.  Qarrett,   102 

Indianapolis,  12  Ind.  620  ;  Lamb  v.  Shays,  U.  S.  472  ;  post,  chap.  xx.  sec  849,  note. 
14  Iowa,  567  ;  Brown  v.  Gates,  15  W.  Va.  As  to  exemption  of  mutUcipeU  re9m%te$ 

181  ;  Ck>le  r.  Green,  25  lU.  104  ;  Green  v,  from  judicial  seizure,  and  as  to  ffamisk' 

Marks,  25  111.  221 ;  Meriwether  v.  Ga^  merit  of  municipal  corporations,  see  ante^ 

rett,   102   U.   S.    472 ;  Lowe  v.  Howard  sees.  100,  101. 

County,  94  Ind.  558  ;  Foster  v.  Fowler,         «  United  States  v.  New   Orleans,   98 

60  Pa.  St  27  ;  Davenport  «.  Peoria  Ins.  U.  S.  881. 
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§  577.  Same  aubjeot. —  It  is  clear  that  property  owned  by  a 
municipal  corporation  and  used  for  public  purposes  cannot  be 
sold  by  virtue  of  an  execution  issued  on  a  judgment  rendered 
against  the  corporation.^  As  one  of  the  results  of  this  general  rule^ 
there  is  no  right  to  a  mechanic's  lien  against  such  property.  Thus, 
county  bridges,  school-houses,  court-houses,  and  other  public  build- 
ings which  cannot  be  sold  under  an  execution  cannot,  without  a 
plain  statute  to  that  effect,  be  sold  on  foreclosure  of  a  mechanic's 
lien  ;  it  is  only  such  property  as  can  be  sold  under  judicial  process 
that  is  subject  to  such  lien.  Laws  creating  liens  in  favor  of 
mechanics  are  enacted  with  i-eference  to  that  class  of  property 
wiiich  may  be  so  sold.  The  remedy  of  the  mechanic  i&  to  obtain 
judgment  against  the  municipal  corporation,  and  then  to  enforce  its 
payment  by  mandamxis.^ 

§  578  (447).  Mode  of  Alienation ;  "  City  8Up  Caaea."  —  If  the 
charter  or  constituent  act  of  the  corporation  prescribes  a  particular 
mode  in  which  the  property  of  the  corporation  shall  be  disposed  of^ 
that  mode  must  be  pursued.  This  is  well  illustrated  in  an  interest- 
ing and  important  series  of  adjudications  in  California  known  as 
the  "*  City  ^p  Cases,"  in  which,  upon  the  most  deliberate  considera- 
tion, it  was  repeatedly  held,  where  the  officers  of  the  city,  under 
the  authority  of  a  void  ordinance,  made  sales  of  real  estate  belong- 
ing to  the  city,  that  no  title  passed,  and  that  under  the  charter  of 
the  city  (which  required  sales  of  its  property  to  be  made  by  an 
ordinance  adopted  for  the  purpose,  after  advertisement  of  the  time, 

»  AnU,  sec  576;  Lyon  v.  Elizabeth,  43  trict,  18  Oreg.  283 ;  Chicago  v.  Hasley,  25 

N.  J.  L.  168  ;  Amy  v.  Galena,  7  Fed.  Rep.  111.  696;  Parke  Co.  Comm'ra  ».  O'Conner, 

163  ;  Odell  v.  Schroeder,  68  IlL  363.  86  Ind.  631.     Unless  the  right  be  givea 

*  Foster  v.  Fowler,  60  Pa.  St  27  (1868);  by  statute,  a  mechanic's  lien  cannot  be  en- 
Winslow  r.  Comm're,  64  N.  C.  218  (1870);  forced  against  the  real  estate  of  a  municipal 
Gooch  V,  Gregory,  65  N.  C.  142  ;  Olney  v.  corporation  held  for  public  use.  Leonard 
Harvey,  50  IlL  463  ;  Elrod  v.  Bemadotte,  r.  Brooklyn,  71  N.  Y.  498  (1877) ;  post^ 
53  111.  368  ;  Bloomington  v.  Brokaw,  77  chapter  on  Mandamus.  But  in  Louisiana 
111.  194  ;  Cairo  v,  Allen,  3  III.  App.  398  ;  a  mechanic  was  permitted  to  file  and  fore- 
Morrison  V.  Hinkson.  87  111.  587  ;  Curry  v.  close  a  lien  on  the  building  erected  for  a 
Sayannah,  64  Ga.  290  (1879);  s.c.  21  Alb.  jail ;  and  it  was  held  that  the  jail  might 
L.  J.  34  ;  Chadwick  v.  Colfax,  61  Iowa,  be  sold,  but  not  the  ground  on  which  it 
70 ;  Loring  v.  Small,  60  Iowa,  271  ;  Board,  stood.  McKnight  v.  Parish  of  Grant,  30 
Ac.  V.  Neidenberger,  78  IlL  68  ;  Wilson  v.  La.  An.  361.  In  New  Fork,  by  sUtute 
Comm*rs,  7  W.  &  S.  (Pa.)  197  ;  Bouton  v.  (1878,  chap.  315),  contractors  for  the  erec- 
Supervisors,  6  C.  L.  J.  106 ;  Klein  v.  New  tion  of  public  municipal  buildings  may 
Orleans,  99  U.  S.  149  ;  Plaquemines  v.  secure  a  lien  upon  moneys  in  the  control 
Foolhouze,  30  La.  An.  64  ;  McKnight  v,  of  the  city,  due  or  to  become  due  under 
Parish  of  Grant,  30  La.  An.  361  ;  New  the  contract.  Bell  v.  New  York,  105 
Orleans  r.  Morris,  8  Woods  C.  C.  103  ;  N.  Y.  189. 
Portland  Lumbering,  &c  Co.  v.  School  Dis- 
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place,  and  terms  of  sale)  the  appropriation^  for  nmnicipal  purposes, 
of  the  proceeds  of  the  sales,  while  it  would  or  might  impose  ou  the 
city  the  liability  to  pay  back  to  the  purchasers  the  moneys  received 
from  them,  would  not  have  the  effect  to  ratify  the  sales.^  This  is 
upon  the  principle  that  if  the  use  of  the  proceeds  obtained  from 
sales  made  under  a  void  ordinance  would  have  the  effect  to  validate 
the  sales,  the  restraints  imposed  by  the  legislature  upon  the  power 
of  the  city  in  this  behalf  would  be  defeated  and  be  practically 
useless. 


§  579  (448).  Power  to  Mortgage.  —  Where  property  charged 
with  no  trusts  or  public  uses  is  held  by  the  corporation  without 
restriction  for  sale  or  profit,  it  may,  in  the  absence  of  restrictive 
legislation,  mortgage  it  to  secure  any  debt  or  obligation  thai  it  has  the 
power  to  create  or  enter  into.  The  power  to  mortgage,  if  not  ex- 
pressly given  or  denied,  would  in  such  case  be  an  incident  to  the 
power  to  hold  and  dispose  of  property,  and  to  make  contracts.* 
Power  given  to  the  city  of  Memphis,  in  its  charter,  "  to  hold  real, 
personal,  or  mixed  property,"  and  "  to  sell,  lease,  or  dispose  of  the 
same  for  the  use  and  benefit  of  the  city,"  was  held  by  the  Supreme 
Court  of  Tennessee  to  confer,  without  further  legislative  authority 
and  by  necessary  implication,  the  power  upon  the  common  council 
of  the  city  of  Memphis  to  mortgage  a  large  tract  of  land  ceded  to 
the  city  in  fee  by  the  United  States,  lying  within  the  corporate 
limits,  to  secure  the  payment  of  a  large  number  and  amount  of 
bonds,  to  be  issued  by  a  railroad  company  to  aid  in  the  construction 
of  its  railroad,  the  initial  point  of  which  was  on  the  bank  of  the 
river  opposite  Memphis,  the  court  regarding  this  as  a  proper  corpo- 
ration purpose  and  for  the  benefit  of  the  city.'  It  will  be  seen  that 
there  was  no  special  or  express  legislative  authority  to  the  city  to 
aid  it  by  pledging  its  property  to  secure  bonds  issued  by  the  rail- 
road company.     Without  express  authority  the  city  could  not  have 


^  McCracken  v.  San  Francisoo,  16  Cal. 
091  (1860);  Grogan  v.  San  Francisco,  18 
Cal.  590  (1861) ;  Piraental  v.  San  Fran- 
cisco, 21  Cal.  361  (1863).  In  these  cases 
the  principles  stated  in  the  text  are  yindi- 
cated  with  characteristic  clearness  and 
striking  logical  force,  in  able  and  interest- 
ing opinions  of  Mr.  Chief  Justice  Fields 
BOW  holding  a  seat  on  the  Supreme  Bencli 
of  the  United  States.  His  views  and  con- 
clusions are  clearly  sound.  See,  also, 
Satterlee  v.  San  Francisco,  23  Cal.  214 
(1868) ;  Heizo  v.  San  Francisco,  38  CaL 


134  (1867);  anU,  sees.  449,  459,  460 ;  jws<, 
sees,  581,  938. 

See  aiUe,  chap.  xiv.  as  to  mode  of  oon* 
tracting.  Mode  of  exercising  eorporaU 
powers.  Ante^  chap,  v.;  pod^  chap,  xix.; 
tf^ro,  sec.  910  et  Beq, 

*  As  to  power  to  mortgage  real  estate. 
Middleton  Bank  v.  Dubuque,  15  Iowa, 
894 ;  Braham  v.  San  Jose,  24  Cal.  585 ; 
Gordon  v.  Preston,  1  Watts  (Pa.),  885; 
Goodwin  v.  McGehee,  15  Ala.  233  (1849). 

*  Adams  v.  Memphis  &  L.  R.  R.  R.  Co., 
2  Coldw.  (Tenn.)  645  (1866). 
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gnanuiteed  the  bonds  of  the  company;  and  upon  the  accepted 
canons  of  construction  of  municipal  powers,  the  author  cannot  con- 
cur with  the  learned  court  in  the  doctrine  that  the  ordinary  clause 
in  the  charter,  giving  the  municipality  the  authority  to  take,  hold, 
sell,  and  dispose  of  property,  empowered  it  to  pledge  it  as  a  secu- 
rity for  the  bonds  or  debts  of  the  railway  company.^  Under  charter 
authority  to  make  all  contracts  which  they  may  deem  necessary  for 
the  welfare  of  the  city,  a  mayor  and  council  were  considered  to  have 
•power  to  mortgage  the  city  water-toorks  to  secure  payment  of  bonds 
lawfully  issued  for  the  construction  of  the  same.  The  effect  of 
various  provisions  of  the  charter  was  considered ;  and  it  was  also 
held  that  a  special  act  of  the  legislature,  providing  for  a  tax  and 
sinking  fund  for  the  payment  of  such  bonds,  did  not  affect  the 
power,  under  the  charter,  to  mortgaga  Nor  is  a  vote  of  the  citi- 
zens made  necessary  to  the  exercise  of  the  power  to  mortgage,  by 
the  mere  fact  that  the  special  act  required  such  a  vote  as  a  prelimi- 
nary to  the  issue  of  the  bonds.  The  right  to  foreclosure,  on  breach 
of  condition,  is  a  necessaiy  incident  to  the  mortgage.' 

§  580  (449).  Xaeases  of  Corporate  Property.  —  It  is  undoubtedly 
competent  for  the  legislature  to  authorize  municipal  corporations  to 
pass  an  ordinance,  providing,  that  in  all  leases  of  corporate  property ^ 
if  the  rent  remain  unpaid  the  corpomtion  may  terminate  the  lease 
by  a  resolution  to  that  effect ;  in  which  case  equity  could  not,  at 
least  ordinarily,  relieve  against  the  forfeiture.  So  such  a  corpora- 
tion may,  by  stipulation  in  the  lease,  provide  for  such  a  forfeiture ; 
in  which  case  the  right  to  forfeit  owes  its  existence  to  the  conven- 
tion of  the  parties,  and  not  to  the  action  of  the  corporation  in  its 
political  or  legislative  capacity ;  and  where  the  right  to  foifeit  rests 
upon  contract,  equity  may  relieve  against  it  the  same  as  if  the  con- 
tract were  made  between  private  individuals.^ 

^  See  antef  sees.  Sd-92,  also  chap,  yi  works.    See  supra,  sees.  576,  and  note, 

■ec.  153  et  seq,;  ante,  sec.  471.  577. 

A  municipal  corporation  has  the  power         '  Taylor    v.   Carondelet,  22  Mo.   105 

to  receive,  as  payee,  a  note  and  mortgage  (1S55),  where  this  sabject  is  very  ably  dis- 

for  a  debt  lawfolly  due  to  snch  corpora^  cussed.     The  dissenting  opinion  of  Leon* 

tion,  and  it  has  the  right  to  execute  a  ard,  J.,  in  the  special  case  in  judgment, 

note  and  mortgage  for  a  debt  lawfully  due  probably  rests    upon    the    most  tenable 

from  such  corporation.    And  it  may  as-  ground.     See,  also,  Woodson  v.  Skinner 

aign  the  note  and  mortgage  of  another  (power  to  annul  sale),  22  Mo.  18;  State 

owned  by  it,  instead  of  executing  its  own.  v.  Bait.  &  0.  R.  R.  Co.,  8  How.  (U.  S. ) 

Floyd  Co.  Comm'rs  v.  Day,  19  Ind.  450  ;  584. 

Stingeon  r.  Daviess  Co.  Comm'rs,  65  Ind.         Potoer  to  lease.    Bush  v.  Whitney,  1 

802  ;  Vanarsdall  v,  Stote,  65  Ind.  176.  Chip.  (Vt)  369  ;  Angell  &  Ames,  sec. 

s  Adams  v.  Rome,  59  6a.  765.    Qucere,  191  ;  Grant,  Corp.  146  ;  Taylor  v.  Caron- 

M  to  implied  power  to  mortgage  waters  delet,  22  Mo.  105  ;  Hand  v.  Newton,  92 


678  BfUNICIPAL  CORPOBATIONS.  §  581 

§  581  (450).  Reqnisitea  of  ConveyanceB.  —  Conveyances  of  real 
estate  should,  in  general,  be  executed  in  the  corporate  name  and  under 
the  corporate  seal^  If  the  constituent  act  or  charter  prescribes  the 
conditions  upon  which  the  conveyance  of  its  real  estate  shall  be 
made,  —  as,  for  example,  if  it  requires  the  previous  consent  of  a  ma- 
jority of  the  legal  voters,  —  a  conveyance  without  such  consent  is 
void.^  A  conveyance  of  real  estate,  regular  on  its  face,  and  under 
the  corporate  seal,  executed  by  a  municipal  corporation  having  the 

N.  Y.  88  (lease  of  oyster  beds);  Davies  v.  tit.  Seal;  Pennington  v,  Tanier,  12  Q.  B. 

Mayor,  &c.  of  New  Yprk,  83  N.  Y.  207,  1011 ;   Grant,   Corp.    148 ;   arUe^    chaps, 

an  action  against  a  city  for  rent,  wherein  viii.  and  xiv. 

Folger,  Ch.  J.  said  :  "We  have  no  doubt  Kent,  Com.  291.       As  to  name  and 

that  a  manicipal  corporation  or  a  quasi  misnomer,  see  ante^  chap,  viii.;  also,  De 

corporation,  such  as  is  a  county  in  this  Zeng  v.  Beeknian,  2  Hill  (N.  Y.),  489 

State,  has  the  power  to  «nter  into  a  lease  (1842) ;  Miners'  Ditch  Co.  v.  Zellerbach, 

and  become  a  tenant  of  real  estate,  when  37  Cal.  643  (1869);  Tiffin  v.  Shawhan,  43 

the  use  thereof  is  needed  to  carry  out  any  Ohio  St.  178,  where  a  deed,  made  under 

of  its  acknowledged  |)owers,  and  to  attain  authority  of  an  ordinance  directing  the 

the  public  purposes    for    which    it  was  city  clerk  to  make  a  proper  conveyance, 

erected  (Inhabitants,    &c.    v.  Wood,   18  sealed  with  his  private  scroll  and  his  offi* 

Mass.   193)."      Lease    valid,    though    it  cial  seal,  was  held  effectual  to  convey, 

does  not  use  precise  corporaU  name.    Mc-  "  In  general,   corporations  most  take 

Donald  v.  Schneider,  27  Mo.  405.     No  and  convey  their  lands  and  other  property 

particular  language  essential.      Poole  t;.  in  the  saine  manner  cu  individuals,  the 

Bentley,  12  East,  168.    Estoppel  of  lessee  laws  relating  to  the  transfer  of  property 

to  deny  title  of  corporation  lessor.     St  being  equally  applicable  to  both.*'   Angeli 

Louis  V,  Merton,  6  Mo.  476.  k  Ames  Corp.  sec.  193. 

Where  a  city  leased  its  waier-works  to  ^  Still  v,  Lansingburgh,  16  Barb.  107; 

an  individual  who  agreed  to  keep  them  in  Middleton    Sav.    Bank  v.   Dubuque,    15 

good  condition,  to  keep  the  reservoir  sup-  Iowa,  894.     Charter  mode  of  oonve3ranoe 

plied  with  water,  and,  in  case  of  fire,  to  must  be  pursued.     3  Washb.  Beal  Prop, 

put  the  pumps  at  work,  it  was  held,  in  a  (4th  ed.)  p.  262,  pi.  25.    Ante,  sec  578. 

proceeding  in  chancery  to  rescind  the  con-  In  VermovU,  the  selectmen  of  the  several 

tract  for  gross  violation  of  the  agreement,  towns  in  which  there  are  glebe  lands  u% 

that,  as  no  provision  was  made  by  charter  empowered  by  statute  to  Uaae  them.    This 

how  the  works  should  be  operated,  the  was  held  to  be  the  extent  of  their  author* 

city  had  power  to  make  the  lease,  but  it  ity,  and  an  absolute  conveyance  was  ut- 

oould  not  convey  its  control  of  the  works  terly  void,  neither  conveying  title  to  the 

for  a  long  time  so  as  to  lose  its  right  to  grantee  nor  affecting   the  rights  of  tha 

have  the  contract  annnUed  if  necessary  for  town.     Bush  v,  Whitney,  1  Chip.  (Vt.) 

its  safety.     Mahon  v.  Columbus,  58  Ifiss.  369  (1821).     In  California  it  is  held  thai 

310.     See  ajUe,  sec.  97.    In  well-known  where  the  legislature  authorizes  the  cor* 

eases  the  Supreme  Court  of  the  United  porate  board  of  a  city  to  convey  its*lands. 

States  has  held  that  the  franchise  to  con*  a  m^ority  of  the  members  of  such  bottd 

struct  and  operate  a  railway  and  to  take  may  make  the  conveyance.     San  Diego  v. 

tolls  cannot  be  leased  or  the  control  parted  S.  D.  &  L.  A.  R  R  Co.,  44  CaL  106 

with,  except  by  virtue  of  express  legislative  ( 1872) . 

authority  therefor.    Thomas  v.  West  Jer-  As  to  liability  on  covenants  of  warraaU^ 

sey  R.  R.  Co.,  101  U.  S.  70  ;  Pennsylva-  in  conveyances  of  real  estate,  to  which 

nia  R.  R.  Co.  v.  St.  Louis,  A.  &  T.  H.  R  the  municipality  had  no  title  or  right  to 

R  Co.,  118  U.  S.  290  (1885);  lb.  630.  convey.    Findler  v.  San  Francisco^  18  CaL 

^  As  to  necessity  of  mo/,  see  Index,  634. 
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power  to  dispose  of  its  property,  will  be  presumed  to  have  been 
executed  in  pursuance  of  that  power ;  and  hence  it  is  unnecessary  for 
the  grantee,  or  party  claiming  under  it,  to  produce  the  special  reso- 
lution or  ordinance  authorizing  its  execution.^ 

§  582  (451).  Same  subjeot.  —  A  town  cannot,  without  express 
authority,  pass  the  legal  title  to  lands  by  a  vote,  and  when  conveyed 
by  an  agent  under  the  authority  of  a  vote,  the  deed  should, 
T^ularly,  be  in  the  name  of  the  principal'  A  corporation  in  North 
Carolina  was  the  owner  of  the  land  on  which  the  town  was  laid 
out ;  and  between  Front  Street  and  the  water  oT  the  sound  there 
was  a  small  strip  of  land.  After  the  town  was  laid  out,  the  corpo- 
ration passed  this  ordinance :  "  Ordered,  That  for  the  future,  what- 
ever smaU  strips  of  land  are  to  be  found  between  the  outward  lines  of 
Front  Street  and  the  water  shall  4)e  the  property  of  the  person  own- 
ing the  front  lot  on  the  opposite  side  of  the  street."    In  gectment  by 


^  Jamison  v.  Fopiana,  43  Mo.  565 
(1869)  ;  Swartz  v.  Page,  18  Mo.  608 
(1850);  (Thoqnette  v.  Barada,  88  Mo.  249 
(1862) ;  Flint  ».  Clinton  Comp'y,  12  N.  H. 
43.  See  Hart  v.  Stone,  80  Conn.  94. 
When  authorized  by  statute  the  convey- 
ance need  not  recite  the  authority  by  which 
it  is  made.  Henry  v.  Atkinson,  50  Mo. 
286  (1872). 

Conveyances  of  real  property  by  the 
officers  of  a  municipal  corporation  must 
be  made  by  virtue  of  a  special  authority 
for  that  purpose.  Merrill  v.  Burbank,  23 
Me.  538  (1844).  ffow  given,  Clark  v, 
Pratt,  47  Me.  55  ;  Hascard  v,  Somany, 
Freem.  504  ;  Grant,  Corp.  146.  Bequisites 
andproof  of  corporate  conveyances,  Osborne 
V.  Tunis,  25  N.  J.  L.  633,  658 ;  Lovett  v. 
Steam  Saw  Biill  Assoc.,  6  Paige,  54 ; 
Hamilton  v.  Newcastle  &  D.  R.  R.  Co.,  9 
Ind.  359  ;  Middleton  Sav.  Bank  v,  Du- 
buque (deed  by  mayor  pro  tempore)^  19 
Iowa,  467;  Gourley  v,  Hankins,  2  Iowa, 
75. 

When  the  legislature  authorized  a  board 
exercisiug  the  corporate  authority  of  a  city 
to  convey  its  lands  to  a  corporation,  and 
vested  such  board  with  discretion  in  the 
matter,  a  member  of  such  board,  who  is  a 
stockholder  or  director  in  the  grantee  eor^ 
poratioTiy  cannot  act  officially  in  the  city 
board  in  relation  to  the  matter,  or  in  mak- 
ing the  conveyance  ;  and  if  he  does,  and 
his  vote  or  signature  to  the  deed  was  re- 


qnisite  to  complete  the  conveyance,  the 
deed  will  be  set  aside  as  a  cloud  on  the 
title.  San  Diego  «.  S.  D.  &  L.  A.  R.  R. 
Co.,  44  Cal.  106  (1872).  See  anU,  sees. 
283,  note,  444. 

3  Cofran  v,  Cockran,  5  N.  H.  458 
(1831);  Cobum  v.  £llenwood,  4  N.  H.  99, 
102,  and  cases  cited.  As  to  title  under  a 
vote,  where  possession  is  taken,  see  Copp 
V.  Neal,  7  N.  H.  275,  278,  and  authorities 
cited.  In  Ward  u,  Bartholomew,  6  Pick. 
(Mass.)  409,  it  was  held  that  a  convey- 
ance of  land  by  an  individual  as  an  agent 
of  the  commonwealth,  under  a  resolve 
authorizing  him  to  convey,  might  be  suf- 
ficient even  if  the  deed  was  executed  in 
the  name  of  the  agent.  And  in  Cofran  v, 
Cochran,  supra,  it  was  determined  that, 
from  long  usage,  and  in  view  of  the  great 
public  mischief  which  would  be  produced 
by  a  contrary  holding,  land  might  be  con- 
veyed by  a  deed  in  the  name  of  a  duly 
authorized  agent  of  the  town.  This  de* 
cision  is  expressly  put  upon  the  maxim 
**  Communis  error  facit  jus.**  Special  le- 
gislative authority  to  certain  ** trustees** 
(declared  to  be  a  body  corporate)  to  sell  a 
lot  is  well  executed  by  a  deed  in  which 
the  grantors  describe  themselves  properly 
as  the  "  trustees,**  and  then  sign  and  seal 
the  conveyance  in  their  individual  names. 
De  Zeng  v,  Beekman,  2  HiU  (N.  Y.),  489 
(1842). 
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the  corporation,  it  was  held  that  this  ordinance  did  not  operate  as  a 
deed  to  pass  the  title  :  ji/rst^  for  the  want  of  the  seal  of  the  grantors ; 
second^  for  the  want  of  a  consideration ;  and  third,  for  the  want  of 
delivery.  Not  only  so,  but  it  was  held  to  be  so  obviously  defective 
as  a  conveyance  as  not  to  give  the  ''  color  of  title  **  to  the  defendant, 
necessary  (under  the  statute  and  decisions  of  North  Carolina)  to 
support  an  adverse  possession.^ 

1  Beaafort  v.  Dtmcan,  1  Jones  (N.  C.)  property  and  property  rights  of  municipal 

Law,  239  (1858).    Bat  a  release  by  a  mu-  corporations.     Ante,  chaps,  iv.,  Til.,  and 

uicipal  corporation  of  alright  in  real  prop-  viii. 

erty,  by  ordinance  and  not  by  deed,  may         Remedy  against  abases  by  manicipal* 

beenforced  in  eqaity,  when  within  the  scope  ities  of  ^ru6<  property  or  property  clothed 

of  the  corporate  power,  and  the  releasee  with  public  duties,  and  against  coUurive 

has  paid  the  consideration,  or  entered  into  alienations  of  property  by  manicipal  ooon- 

possession  and  made   valuable  improve*  oils.    Patf,  sec  910  et  seg. 

ments  on  the  faith  of  it.    Grant  v,  Dav-  0   Liability  of  municipal  corporation  as 

enport,  18  Iowa,  179,  obiterfper  Wright,  tai  oumer  of  property,    Osborne  v.  Detroit, 

C.  J.  82  Fed.  Bep.  86.     Fosl,  chap,  xxiii  sec. 

Extent  of  legislative  authority  over  tho  985  et  seq. 
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EMINENT  DOMAIN. 


§  583  (452).  Mode  of  Treatment  —  Among  the  important 
powers  usually  conferred  upon  municipal  corporations  and  deserv- 
ing separate  treatment,  is  the  authority  to  exercise,  by  grant  from 
the  legislature,  the  right  of  eminent  domain, ;  that  is,  compulsorily  to 
take  private  property,  on  making  to  the  owner  compensation  in  the 
prescribed  mode,  for  designated  municipal  or  public  purposes.  In 
this  chapter  the  general  nature  of  the  power,  the  constitutional  re- 
strictions upon  it,  the  principles  which  govern  the  construction  and 
application  of  the  legislative  authority  necessary  to  its  existence 
and  exercise  by  public  agencies,  the  mode  and  measure  of  compen- 
sation to  the  property-owner,  will  be  considered  with  special  refer- 
ence to  the  purposes  for  which  it  is  commonly  delegated  to  munici- 
pal corporations.^ 

§  584  (453).  Nature  and  Scope  of  the  Power.  —  Social  duties 
and  obligations  are  paramount  to  individual  rights  and  interests. 
Private  rights  not  under  the  shield  of  the  organic  law  must  yield 
when  they  come  in  conflict  with  public  necessity  or  the  general 

1  In  the  tenth  chapter  of  the  work  of  larly  in  its  constitntional  aspects,  in  a 

Judge  Redfield  on  the  Law  of  Railways,  manner  extremely  satisfactory.    Mr.  Sedg- 

and  particularly  in   the  last  edition,  the  wick's  view,  although  less  practical,  will 

ri^ht  of  eminent  domain,   in  connection  be  fonud  to  be  of  great  interest  and  value. 

trilh   railtoayn,   is   exhaustively   treated,  Sedgwick  on  Stat,  and  Const.  Law,  498, 

and  may  be  usefuUy  consulted  by  who-  534.     Mr.  Mills,  of  the  St.  Louis  bar,  and 

ever  desires  to  have  a  view  of  the  state  Mr.  Lewis,  of  the  Chicago  bar,  have  pub- 

of  the  English  and  the  American  law  upon  lished  treatises  on  the  Law  of  Eminent 

almost  any  branch  of  this  interesting  in-  Domain,  in  which  they  have  collected  with 

quiry.     The  learned  author  does  not  con-  diligence  and  stated  with  care,  under  a 

fine  his  consideration  of  the  subject  to  its  methodical  arrangement,  the  results  of  the 

bearings  on  railways ;  but  the  nature  of  the  cases,  English  and  American,  many  thou- 

rigfat,  the  limitations  upon  its  exercise,  the  sands  in  number,  upon  this  subject   They 

mode  of  procedure,  the  time  when  compen-  are  both  useful  and  convenient  works,  and 

aation  is  to  be  made,  and  the  rules  to  meas-  they  go,  of  course,  into  greater  detail  on 

ure  its  amount,  are  clearly  stated  and  fully  many  points  than  is  practicable  in  the 

illQstrated.    In  his  excelleiit  work  on  Con-  present  chapter.     Their  treatment  is  gen- 

stitutional  Limitations,  chap,  xv.,  Judge  eral ;  ours  is  limited  to  the  subject  chiefly 

OooUy  has  presented  the  subject,  particu-  in  its  relations  to  municipalitiat. 
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good.  The  maxim,  Saltts  populi  suprema  lex,  has  an  important 
meaning  in  its  application  to  private  rights,  and  in  limiting  the 
absoluteness  of  any  possible  ownership  of  private  property.  The 
legislature^  as  the  authoritative  representative  of  the  public,  and  the 
constituted  judge  of  what  is  demanded  by  the  general  weal,  has  the 
right  to  say,  under  such  restrictions  as  exist  in  the  Federal  Consti- 
tution and  in  the  Constitution  of  the  particular  State,  to  every  pri- 
vate proprietor,  "  The  public  needs  of  your  property  thus  much ; " 
and  the  individual  must  submit.  This  is  a  right  inherent  in  every 
government.  It  is  a  tremendous  power,  and  one  which  is  without 
theoretical  limits,  and  indeed,  without  any  legal  limitations  except 
such  as  may  exist  in  the  organic  restraints  upon  legislative  action ; 
it  has,  in  addition,  practical  limitations  in  the  sense  of  justice,  which 
ever  prevails  in  enlightened  communities,  and  which  legislators 
cannot  for  any  considerable  period  effectually  or  safely  disregard; 
and  experience  has  shown  that  there  is  a  point  beyond  which  no 
government  can  press  its  demands  upon  its  subjects  or  citizens, 
and  continue  to  exist  One  branch  of  this  governmental  prerogative 
is  known  by  the  name  taocation,  which,  in  its  application  to  munici- 
palities, will  be  noticed  in  another  chapter ;  and  the  other  is  now 
familiarly  known  as  the  power  of  eminent  domain,  by  which  is 
meant  the  right  of  every  government  to  appropriate,  otherwise  than 
by  taxation  and  its  police  autjiority  (which  are  distinct  powers  from 
the  right  of  eminent  domain),  private  property  for  public  usa^ 

§  585  (454).  Constitutional  ProvlBions.  —  In  the  Constitution  of 
the  United  States,  and  in  the  Constitutions  of  the  several  States, 
there  is  a  limitation  upon  the  power  of  eminent  domain,  usually 
expressed  in  substantially  these  words :  "  Private  property  shall 
not  be  taken  for  public  use  without  just  compensation."  In  some 
of  the  Constitutions  there  are,  in  addition,  special  provisions,  of 
more  recent  origin,  as  to  the  mode  of  ascertaining  the  amount,  of 
the  compensation  and  the  time  and  manner  of  payment  Full  treat- 
ment of  this  subject  in  its  constitutional  and  other  aspects  would 
not  be  appropriate  to  the  present  work,  and  our  consideration  of  it 
will  accordingly  be  limited  to  a  statement  of  the  general  principles 

^  As  to  the  phrase  "eminent  domain,"  1887,  number  of  the  English  Law QuarUir* 
see  Mr.  Justice  Campbell's  article  on  the  ly  Review,  814,  and  in  the  New  Jersey 
"  Taking  of  Private  Property  for  Purposes  Law  Journal,  May,  1889,  p.  188,  on 
of  Utility,'*  VoL  I.  No.  2,  Bench  and  « Eminent  Domain  over  Streets,"  in  re- 
Bar,  page  112.  Mr.  Carman  F.  Ran-  spect  of  the  rights  of  owners  of  lands 
dotph  of  New  Jersey  has  a  learned  article  adjacent  thereto. 
on  "The  Eminent  Domain  "  in  the  July, 
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Telating  to  it,  and  a  reference  to  the  cases  which  illustrate  the 
power  as  exercised  by  municipal  corporations  under  delegated 
legislative  authority. 

§  586.  Foderal  Constitution ;  Fifth  and  Fourteenth  Amendments. 
—  The  fifth  article  of  the  amendments  of  the  Constitution  of 
the  United  States  was  intended  to  prevent  the  general  gavemmeni 
from  taking  private  property  for  public  use  without  just  compensa- 
tion, and  was  not  intended  as  a  restraint  upon  the  State  governments} 
The  right  of  eminent  domain  residing  in  a  State,  says  the  Supreme 
Court  of  the  United  States,  is  an  independent  power,  and  all  property 
is  held  and  all  contracts  are  made  subject  to  this  right  Therefore, 
the  exercise  of  this  right  by  the  State  does  not  impair  the  obligation 
of  contracts  within  the  meaning  of  the  prohibition  of  the  Constitu- 
tion of  the  United  States.  Hence,  a  toll  bridge  owned  by  a  private 
corporation,  chartered  by  the  State  for  that  purpose,  may,  imder  the 
right  of  eminent  domain,  and  under  a  general  law  of  the  State  au- 
thorizing the  act,  be  condemned  and  taken  as  part  of  a  public  road, 
compensation  being  made  to  the  corporation  in  the  same  manner 
as  to  natural  persons.  Such  an  exercise  of  the  right  of  eminent 
domain  does  not  impair  the  obligation  of  the  contract  between  the 
bridge  corporation  and  the  State.^ 

The  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States^  however,  adopted  in  1868,  ordains  that  "No  State  shall 
make  or  enforce  any  law  which  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law."  This  is  a  direct 
limitation  upon  the  powers  of  the  State  governments,  and  puts  these 
fundamental  and  immutable  rights  under  the  protection  of  the 
general   government,  as  against   invasion   by  the    States.    It  is 

1  Barron   v.    Baltimore,    7    Pet,    248  (Tenn.),  176;  Armingtonr.  Bamet,  15  Vt. 

(1833);  Withers   v,  Buckley,   20   How.  745  ;  Redfield  on  Railways,  sec.  70  ;  Mills 

(U.  S.)  84  (1857);  Mills  Em.  Dom.  sec.  Em.  Dom.  sees.  87,  41,  42;  Lewis  Em. 

348,  and  cases.  Dom.  sec.  11 ;  infra,  sec.  588. 

*  West  River  Br.  Co.  v.  Dix,  6  How.  Where  a  condemnation  proceeding  as- 

(17.  S.)  507  (1848),  affirming  judgment  of  sumes  the  nature    of  a  suit   in  which 

the  Supreme  Court  of  Vermont;    Rich-  the  question  to  be  tried  is  the  value  of 

mond,  F.  &  P.  R.  R.  Co.  v.  Louisa  R.  R.  the  land,  the  case  is  one  which,  under  the 

Co.,  13  How.  71.    The  same  principle  has  several  acts  of  Congress,   may,   if  it  is 

been    frequently  declared  by   the   State  otherwise  within  those  acts,  be  transferred 

amris.    Ahu  &  Fla.  B.  R.  Co.  v,  Kenney,  from  the  State  to  the  Federal  courts  for 

39  Ala.  307;  Enfield  Toll  Br.  Co.  v.  Hart-  trial     Patterson  v.  Miss.  &  R.  R.  Boom 

ford  &  N.  H.  R.  R  Co.,  17  Conn.  40 ;  lb,  Co.,  3  Dillon,   465  (1875),  affirmed  by 

454  ;  Boston  &  L.  B.  R.  Co.  v.  Salem  &  L.  the  Supreme  Court,  98  U.  S.  103  (1878) ; 

R.  R  Co.,  2  Oray  (Mass.),  1;  Central  Br.  Warren  «.  Wisconsin,  &c.   R.  B.  Co.,  6 

Co.  r.  Lowell,  4  Oray  (Mass.),  474  ;  Red  Biss.  C.  C.  425. 
River  Br.  Ca    v.   Clarksville,    1  Sneed 
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settled  that  corpoiations  as  well  as  natural  persons  aie  included  in 
the  amendment^ 


§  587  (455).  Oeneral  Effect  of  the  Constitational  Xdmitation 
stated. — Mr.  Sedgwick  sums  up  his  examination  of  the  then  existing 
usual  limitation  upon  the  power  of  the  legislature  over  the  appropria- 
tion of  private  property  to  public  uses ;  and  his  statement  of  the  re- 
sult will  serve  as  an  appropriate  introduction  to  our  consideration  of 
the  subject  in  its  application  to  municipal  corporations.  He  says : 
"  If  the  brief  and  sweeping  clause,  *  Private  property  shall  not  be 
taken  for  public  use  without  just  compensation/  be  made  to  express 
the  modifications  and  qualifications  which  construction  has  inserted 
in  it  and  added  to  it,  it  will  stand  nearly  as  follows :  Private  prop- 
erty shall  in  no  case  be  taken  for  private  use.  Private  property 
may  be  taken  for  public  use  in  the  exercise  of  the  general  polioe 
powers  of  the  State,  or  of  taxation,  without  making  compensation 
•therefor.  And  the  power  of  taxation  includes  the  power  of  charging 
the  expense  of  local  improvements  exclusively  upon  those  imme- 
diately benefited  thereby.  Private  property  may  also  be  taken  for 
public  use  in  the  exercise  of  the  power  of  eminent  domain,  but  not 
without  just  compensation  being  made  or  provided  for  before  the 
taking  is  absolutely  consummated.  The  right  to  compensation, 
however,  does  not  attach  in  cases  where  the  value  of  property  is 
merely  impaired,  and  title  to  it  not  divested ;  nor  does  it  exist  in 
cases  where  the  right  to  the  property  taken  is  not  absolutely  vested 
at  the  time  of  the  legislative  act  affecting  it  This  is  substantially 
the  form  that  the  constitutional  provision  has  assumed  in  the  hands 
of  the  courts ;  and  upon  a  careful  examination  of  the  process  by 
which  this  result  has  been  arrived  at,  it  must  be  admitted  that  in 
practice  our  constitutional  guarantees  are  very  flexible  things,  and 
that  the  judicial  power  exerts  an  influence  in  our  system  which 
makes  the  subject  of  interpretation  one  of  the  first  magnitude."  * 


^  See  Dayidaon  v.  New  Orleans,  96  U.  8. 
97,  105  (1887).  In  this  case  there  is  a 
dictum  of  Mr.  Jostioe  Miller  to  the  effect 
that  the  provisions  of  the  Fourteenth 
Amendment  as  to  due  process  of  law  do 
not  refer  to  eminent  domain.  Mr.  Justice 
Bradley  expresses  his  dissent  fVom  this 
▼iew.  See  Mugler  v.  Kansas,  128  U.  S. 
028. 

*  Sedgwick,  Stat  and  Const  Law,  688, 
584.    It  is  not  competent  for  the  legisla- 


ture to  provide  if  a  person  shall  make 
improvemerUa  upon  ground  which  will 
be  embraced  in  a  etreet,  if  subsequently 
laid  out  and  extended,  that  he  shall  not» 
if  such  street  is  thus  Uudl  out,  be  e&ti« 
tied  to  damages  for  such  improvement. 
Such  a  provision  is  unconstitutional,  be- 
cause it  deprives  the  owner  of  the  use  of 
his  land,  without  compensation.  Moale  ». 
Baltimore,  5  Md.  814  (1854);  pod^ 
998. 
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§  587  a.  Recent  Constltational  Amendments,  ordaining  liabil- 
itj  for  Property  "  Damaged."  —  The  limited  meaning  of  the  ward 
**  property "  and  of  the  word  "  taken,**  referred  to  in  the  preceding 
section,  by  which  the  protective  scope  of  the  nsual  eminent  domain 
claase  of  the  Constitntions  was  by  many  tribunals  confined  to  an 
actual  trespass  upon,  or  physical  invasion  or  appropriation  of  the 
property  of  the  owner,  and  did  not  include  many  other  injuries  to 
the  owner^s  use  and  enjoyment  of  his  property  when  such  injuries 
were  the  result  of  acts  done  under  express  legislative  sanction,  was 
not  in  its  practical  workings  satisfactory  to  the  public  mind  and 
conscience,  or  to  the  professional  judgment.  Accordingly,  the  later 
Constitutions  have  added  the  words  ''damaged,"  " injured,"  or  " de- 
stroyed," so  that  the  clause  therein  now  reads,  in  substance,  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use  without 
compensation.^  This  important  change  in  the  law  is  considered  more 
at  large  in  a  subsequent  chapter.  It  may  be  here  remarked  that  the 
exact  meaning  and  effect  of  the  change  is  yet,  in  many  respects,  to 
be  delimited  by  future  adjudicationa  In  the  light  of  such  decisions 
as  have  been  already  made,'  and  with  a  view  of  aiding  in  the  proper 
construction  of  the  clause  as  amended,  the  following  views  are 
offered  for  the  reader's  consideration. 

§  587  h.  Same  anbjeot.  Meaning  of  the  l^ord  "  Property."  —  As 
above  suggested,  the  remedial  provisions  in  question  had  their  origin 
in  two  main  but  related  causes.  One  was  the  narrow  meaning 
which  judicial  decisions  had  placed  upon  the  word  "  property."  The 
word  "  property  "  conveys  no  precise  and  invariably  certain  meaning,' 
and  its  meaning  was  not  defined  in  the  eminent  domain  clause  of 
the  Constitutions.  A  large  class  of  decisions,  construing  the  word 
"  property  "  as  there  used,  limited  the  owner's  rights  to  the  corpus  of 
the  soQ  within  the  exterior  limits  of  his  lot.  In  cases  where  the  fee 
of  the  street  or  highway  was  in  the  public,  and  not  in  the  abutter, 
such  decisions  were  very  numerous.     These  decisions  overlooked  the 

^  lUioois  first  in  1S70  ;  since  then,  '  ''The  word  'property 'is  used  in  so 
Alshtms,  Arkansas,  California,  Colorado,  many  senses  as  to  be  nearly  nseless  for 
Georgia,  Missouri,  Nebraska,  Pennsylya-  juristic  purposes."  I^ig^y  Hist  Real 
nia,  TezBs,  and  West  Virginia;  also  Mon-  Property  (2nd  ed.),  p.  266.  Austin  enu- 
tana.  North  Dakota,  South  Dakota,  and  meretes  the  principal  of  these.  2  Austin 
Washington.  Pott,  sees.  995  a-995  e,  Jnrisp.  (5th  ed. )  789,  805-820.  Its  sub- 
where  the  language  of  the  constitutional  stantial  meaning,  as  used  in  the  amended 
provisions  or  amendments,  referred  to  in  eminent  domain  clauses  of  the  recent  Con- 
the  text,  is  given,  and  the  principal  deds-  stitutions,  is,  however,  not  difficult  of 
ions  thereon  are  cited.  ascertainment* 

*  iW,  sec.  995  e,  and  notes. 
VOL.  u.  —  8 
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fact  that,  in  legal  conception,  land  or  the  soil  is  not  property  but  the 
subject  of  property.  They  overlooked  the  fact  that  an  easement  or 
an  incorporeal  right  annexed  to  land  is  as  much  property  as  the 
right  to  the  land  itself.  In  either  case,  the  lawyer  is  concerned  with 
the  nature  of  the  rights^  and  not  of  the  property  or  thing  which  is  the 
subject  of  those  rights.  Property  is  that  congeries  of  rights  secured 
by  lai^  in  and  over  land  or  other  thing,  which  in  the  aggregate 
constitute  the  owner^s  title  thereto,  his  ownership,  his  right  of  user 
and  enjoyment,  and  his  right  of  disposition,  as  against  competing 
claims  on  the  part  of  others.^  For  example,  an  abutting  owner^s 
right  of  access  to  and  from  the  street,  subject  only  to  legitimate 
public  regulation,  is  as  much  his  property  as  his  right  to  the  soil 
within  his  boundary  linea  The  same  may  be  predicated  of  other 
easements  or  rights  annexed  to  the  ownership  of  the  lot  itself. 
When  he  is  deprived  of  such  right  of  access  or  of  any  other  ease- 
ment connected  with  the  use  and  enjoyment  of  his  property,  other 
than  by  the  exercise  of  legitimate  public  regulation,  he  is  deprived 
of  his  property.  When  such  a  right  is  directly,  specially  and  inju- 
riously, affected  by  a  public  improvement  his  property  is  damaged. 

§  587  c.  Same  aubjeot.  Meaning  of  the  Word  "  Taken."  —  Di- 
rectly connected  with  the  foregoing  consideration  is  the  restricted 
meaning  which  a  large  class  of  decisions  puts  upon  the  word 

^  Mr.  Digby  (History  of  the  Law  of  land  descends  to  the  heir,'  what  is  meant 

Real  Property,  2nd  edition,  page  270,  note)  is,  not  that  something  happens  to  the  land 

pats  this  matter  in  a  very  clear  light : —  itsell^  but  that  a  particular  class  of  the 

*'  The  division  of  hereditaments  into  ancestor's  rights  in  relation  to  the  land 

corporeal  and  incorporeal,  though  deeply  descends  to  the  heir.    The  names  '  cor- 

rooted  in  our  legal  phraseology,  is  most  poreal  and  incorporeal '  are  most  unfortu* 

unfortunate  and  misleading.    The  confn-  nate,  because  if  by  *  corporeal '  is  meant 

sion  is  inherited  from  the  Roman  lawyers  '  relating  to  land,'  then  a  large  class  of 

(see  Justinian,  Inst,  it  tit.  2),  but  has  incorporeal  hereditaments  are  also  entitled 

been  made  worse  confounded  by  our  own  to  the  name  ;  if  by  '  incorporeal  *  is  meant 

authorities.    Following  the  Romans,  our  that  they  are  mere  rights,  then  all  heredi- 

lawyers  distinguished   between  heredita-  laments  are  incorporeal,  because  the  lawyer 

ments  as  meaning  the  actual  corporeal  land  is  only  concerned  with  different  cUnes 

itself,  and  another  kind  of  hereditaments  of  rights.     In  reality  however  it  appears 

as  not  being  the  land  itself  but '  the  rights  that  the  names  point  to  different  dassea  of 

annexed  to  or  issuing  out  of  the  land.'  rights;  and  in  fact,  Stephen,  in  his  edition  of 

A  moment's  reflection  is  sufficient  to  Rbow  Blackstone,  (5th  ed.,  vol.  i.  p.  656),  almost 

that  the  distinction  is  untenable.    The  confines  incorporeal  hereditaments  to  jtsra 

lawyer  has  nothing  whatever  to  do  with  in  alieiw  tolo.    Austin  Jurisp.  ii.  707, 

the  material  corporeal  land,  except  so  for  708."    See,  also,  Rigney  v.  (^ieago,  102 

as  it  is  the  subject  of  rights.    It  is  the  111.  64,  77  (1882),  per  Mulkey,  J.,  where 

distinction   between   different   classes  of  the  subject  is  discussed.    2  Austin  Jurisp. 

rights,  and  not  between  land  on  the  one  Lectures,    48,    49,   50,  51 ;  8  Bentbam 

side  and  rights  on  the  other,  that  he  is  Works  (Edinburgh)  (1843),  p.  221;  Eaton 

concerned  with.    In  such  phrases  as '  the  v.  B.  C.  &  M.  R.  R.  Co.,  51  N.  H.  504. 
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"taken"  nothing  being  considered  as  a  "taking ''  except  a  trespass 
upon  or  an  actual  appropriation  of  the  corpus  of  the  owner's  lot ; 
and  hence  all  other  rights  connected  therewith  were  subject  to  un- 
limited l^islative  control  .  Therefore,  the  legislature  might,  for  ex- 
ample, authorize  a  railroad  company  to  build  and  operate  its  raikoad 
on  the  streets  and  highways  in  front  of  the  abutting  owner's  lot  or 
land,  and  even  injuriously  to  change  the  level  or  grade  of  the  street 
or  highway,  without  liability  for  the  damage  thereby  occasioned.  If 
the  judicial  judgments  had  established  that  the  abutting  owner  had 
property  rights  in  streets  whether  the  fee  was  in  him  or  in  the 
pablic,  such  as  the  right  to  access  and  to  light  and  air,  or  other  rights 
annexed  to  the  lot  or  land,  and  that  any  direct  and  special  injury  to 
such  rights  was  as  much  a  "  taking  "  of  '*  property  "  as  a  trespass 
npon  or  an  appropriation  of  the  lot  itself,  the  necessity  for  an  exten- 
sion of  the  constitutional  provision  would  not  have  existed,  and  the 
change  under  consideration  would  probably  not  have  been  ordained. 
If  the  Constitutional  Amendments  had  defined  property  so  as  to  make 
the  definition  embrace,  for  the  purposes  of  compensation  to  the 
owner,  not  only  the  taking  of  the  corpus^  but  injuries  to  easements  or 
to  rights  in,  or  over,  or  annexed  to  property,  this  would  have  efTect- 
uated,  and  would  have  been  the  logical  method  of  effectuating,  the 
end  in  view,  instead  of  reaching  it,  not  by  defining  rights,  but  by 
ordaining  a  provision  which  presupposes  the  existence  of  such 
rights. 

§  587  d,  8ame  subject.  Scope  and  Purpose  of  the  Amendment. 
—  The  words  "  injured  or  damaged,"  found  as  they  are  in  the  emi- 
nent domain  clause  relating  to  the  taking  or  appropriation  of  prop- 
erty for  public  use,  as  well  as  the  histoiy  of  the  origin  and  cause  of 
this  provision,  and  a  consideration  of  the  mischief  intended  to  be 
remedied,  show  that  it  was  not  the  intention  of  the  Constitutional 
Amendment  to  create  a  right  and  to  give  a  remedy  in  all  cases  of 
consequential  damage  which  may  result  from  the  exercise  of  legis- 
lative power  in  making  public  improvements,  or  even  from  the  appro- 
priation of  private  property  or  for  injuries  to  private  property  for 
public  use.  A  city,  for  example,  under  legislative  authority,  might 
condemn  land  for  the  purpose  of  establishing  a  hospital  thereon  or  a 
prison,  which,  if  established,  would  have  the  consequential  effect  to 
injure  or  depreciate  the  market  or  actual  value  of  property  in  the 
neighborhood.  Such  injuries,  however,  would  not,  in  our  judgment, 
be  within  the  Constitutional  Amendment.  This  amendment  must,  as 
it  seems  to  us,  be  limited  to  cases  where  the  corpus  of  the  owner's 
property  itself,  or  some  appurtenant  right  or  easement  connected 
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theiewith  or  by  the  law  annexed  theieto,  is  directly  (that  ib,  in  gen- 
eral, if  not  always,  physically)  affected,  and  is  also  specially  affected 
(that  is,  in  a  manner  not  common  to  the  property  owner  and  to  the 
public  at  large) ;  and  such  direct  and  special  injury  must  be  such  as 
to  depreciate  the  value  of  the  owner^s  property.  These  elements 
concurring,  his  property  is  ''  damaged  **  within  the  meaning  of  the 
Constitutional  Amendment,  and  to  the  extent  of  such  diminished 
value  beyond  the  damages  sustained  by  the  public  at  large  from  the 
improvement,  the  property  owner  is,  under  the  Constitutional 
Amendment,  entitled  to  compensation.  It  may,  perhaps,  be  prema- 
ture to  affirm  that  the  meaning  of  the  word  '*  damaged,"  as  used  in 
the  recent  Constitutional  Amendments,  is  absolutely  confined  to 
cases  where  the  common  law  would  have  given  a  remedy  for  injuries 
to  property  or  property  rights,  if  the  legislative  authority  to  do  the 
act  which  caused  the  damage  had  not,  aside  from  such  Constitutioiir 
al  Amendment,  deprived,  or  been  previously  construed  to  deprive, 
the  owner  of  his  right  to  compensation  therefor ;  and  yet  such  is,  in 
our  judgment,  its  main,  if  not  exclusive,  purpose  and  effect.^ 

§  588.     Power   as   applicable   to     Private    Corporations.  *-  The 

follomng  propositions,  more  immediately  applicable  to  private  corpora^ 


^  The  views  expressed  in  the  text  are  constrae  as  synonymonfl  with  the  word 

substantially  coincident  with  those  of  the  *  damaged.'    Hall  v,  Bristol,  L.  R.  2  C. 

Supreme  Court  of  Illinois  in  Rigney  v,  P.  C.  322  ;  East  &  West  India  Docks  Co. 

Chicago,  102  111.  64,  which  were  approved  v.  Gattke,  3  MacN.  k  G.  155."    See,  also, 

by  the  Supreme  Court  of  the  United  States  New  River  Co.  v,  Johnson,  2  E.  &  E.  485; 

inChicagov.  Taylor,  125  U.S.  161.    Post,  105  £.  C.  L.  R.   434  ;  Ricket's  Case,  2 

sees.  995  a-995  e.  Eng.  k  Ir.  App.  175  ;  Queen  v.  Eastern 

**  The  English  courts,"  says  Mulkey,  J.,  Counties  Ry.  Co.,  2  Q.  B.  S47  ;  42  S.  C. 

in  Rigney  v,  Chicago  (102  IlL  81),  ''in  L.  R.  706  ;  Queen  v.  Great  Northern  By. 

construing  certain  statutes  providing  com-  Co.,  14  Q.  B.  25  ;  68  E.  C.  L.  R.  24  ; 

pensation  for  injuries  occasioned  by  public  Glover  v.  No.  Staffordshire  By.  Co.,  16 

improvements,    in   which   the   language  Q.  B.  912  ;  Wood  v,  Stourbridge  By.  Co., 

[property  injuriously  affected]  is  substan-  16  C.  B.  K.  8.  222 ;    Eagle  «.  Charing 

tially  the  same  as  that  in  our  present  Cross  Ry.  Co.,  L.  R.  2  C.  P.  C.  <{38 ; 

Constitution,  after  a  most  thorough  con-  Queen  v.  Vestry  of  St.  Luke*8,  L.  R.  6  Q. 

sideration  of  the  question,  lay  down  sub-  B.   C.   572.    Columbia  Del.  Bridge  Co. 

stantially  the  same  rule  here  announced,  v.  Geisse  (construing  words  "  may  be  ia- 

Chamberlain  v.  West  End  of  London  k  C.  jnred"),  35  N.  J.  L.  553  (1871)  ;  Aih>y 

P.  R.  Co.,  2  Best  k  Smith,  605;  110  E.  C.  v.  White,  1  Smith's  L.  Cas.  264. 
L.  R.  604  ;  Ib.  617  ;  Beckett  v.  Midland         As  to  what  is  a  ''  taking,"  and  the  con- 

B.  Co.,  L.  R.  1  C.  P.  C.  241 ;  on  appeal  atruction  of  recent  constitutional  proTuioiie 

8  C.  P.  C.  82  ;  McCarthy  v.  Metropolitan  giving  a  right  to  compensation  for  piop^ 

Board  of  Works,  L.  R.  7  C.  P.  C.  508.  erty  "  injured  "  or  "  damaged,"  as  well  as 

These  statutes  required  compensation  to  for  property  '*  taken,"  see  po§t,  eecs.  686, 

he  made  where  property  waa  '  ii^uriously  990,  992,  and   notee,   995  a-995  c,  and 

affected,*  which  wocds  the  Engliah  courts  notes. 
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tians,  are  well  supported  by  adjudged  cases  and  seem  to  be  founded 
on  sound  principles :  — 

1.  That  the  l^islature  may,  in  the  exercise  of  the  right  of  eminent 
domain,  deprive  corporations  of  their  property  and  franchises  upon 
making  compensation ;  but  this  can  be  done  only  under  power  to 
that  end  speciaUy  or  expressly  granted.^ 

2.  If  a  corporation  holds  lands  or  property  as  a  private  proprietor 
and  not  for  public  uses,  this  may  be  taken  under  the  power  of  emi- 
nent domain  the  same  as  if  owned  by  an  individual^ 

3.  But  lands  held  by  a  corporation  upon  a  special  trust  for  public 
use,  and  thus  used,  cannot  be  compulsorily  appropriated  to  another 
public  use  without  special  or  clear  authority  from  the  legislature.^ 

4.  And  hence  a  corporation  cannot,  under  a  general  power  to  con- 
demn property  for  public  use,  take  from  another  corporation  having 
like  power  property  held  by  it,  under  legislative  authority,  for  public 
purposes,  although  it  may,  it  seems,  under  such  general  power,  ac- 


1  Wea*  Rirer  Br.  Co.  v,  Dix,  6  How. 
(U.  8.)  607  ;  Backus  r.  Lebanon,  11  N.  H. 
10  ;  New  York  Cent  &  H.  R.  R.  R.  Co.  v. 
Met.  Gaslight  Co.,  eS  N.  T.  326,  884 
(1S75) ;  Bnffdo,  In  re,  68  N.  T.  167  ; 
K.  T.  Railway,  /n  re,  99  N.  T. ;  Prospect 
Park  &  C.  L  R  Co.  V.  Williamson,  91 
K.  T.  552 ;  Rochester  Water  Comm'rs, 
/•  r»,  66  N.  y.  418,  418  (1876),  per  Allen, 
J. ;  Lewis  Em.  Dom.  sec.  274 ;  Mills 
Em.  Dom.  sees.  41,  42,  46;  Leeds  v, 
Richmond,  102  Ind.  872.  Under  a  gen- 
eral power  to  lay  oat  and  extend  streets, 
a  city  may  extend  a  street  across  the  road- 
tmsy  of  a  railroad  company.  **  The  aj^ro- 
priation  made  by  the  city  is,  of  conrse,  sub- 
ject to  the  prior  public  use ;  but  the  two 
naea  are  not  necessarily  inconsistent,  and 
in  aU  ordinary  cases  may  stand  together. 
The  general  mle  is  that  the  power  to  extend 
streets  across  the  right  of  way  and  tracks 
of  a  railway  company  is  implied  in  the 
general  authority  conferred  by  city  charters 
for  sach  purposes,  without  express  legisla- 
tive proTisions  upon  the  subject."  Fan- 
dfrhurgh,  J.,  8t.  Paul,  Minneapolis,  k 
M.  Ry.  Co.  p.  Minneapolis,  35  Minn.  141. 
But  under  such  a  power  a  city  cannot  lay 
out  a  street  through  the  depot  grounds  of  a 
railroad  company  so  as  to  destroy  or  impair 
the  value  of  the  oompan3^8  easement  there- 
in lawfully  acquired,  Milwaukee  &  St. 
Paul  Ry.  Co.  v.  Faribault,  28  Minn.  167  ; 


St  Paul  Union  Depot  Co.  ».  St.  Paul,  80 
Minn.  859 ;  8.  o.  15  N.  W.  Rep.  684 ;  Pros- 
pect Park  &  C.  I.  R.  R.  v.  Williamson,  91 
N.  Y.  552.  Extent  of  legislative  power  over 
the  property  and  franchises  of  municipal 
and  public  corporations,  see  ante,  chape, 
iv.,  viL 

»  New  York  Cent.  &  H.  R.  R.  R.  Co. 
r.  Met.  Gaslight  Co.,  63  N.  Y.  826,  884 
(1875) ;  Mills  Em.  Dom.  sec.  41,  and 
cases ;  Lewis  Em.  Dom.  sec.  267. 

»  Boston  &  A.  R.  R.  Co.  In  re,  58  N.  Y. 
574  ;  Rochester  Water  Comm'rs,  In  re, 
66  N.  Y.  418,  418.  A  street  is  a  public 
franchise  which  cannot  be  violated  except 
by  direct  legislative  grant.  Pennsylvania 
Ry.  Co.'s  Appeal,  98  Pa.  St  150  ;  Port- 
land &  W.  V.  R.  R.  Co.  V.  Portland,  14 
Oreg.  188.  In  this  case  land  which  had 
been  dedicated/or  a  levee  or  public  landing 
toas  taken  by  a  railroad  company,  under 
authority  of  an  act  of  the  legislature,  for  a 
depot,  freight  house,  &c.,  and  it  was  held 
that  the  grant  to  the  railroad  company 
was  not  inconsistent  with  the  use  to  which 
the  land  had  been  dedicated,  but  was  in 
aid  of  it,  and  that  the  easement  of  a  city 
in  its  streets  or  public  places  is  not  private 
property  for  which  compensation  must  be 
given  when  taken  for  public  use,  but  is 
public  property,  the  use  whereof  may  be 
regulated  by  the  legislature.  See  post, 
chapters  on  Dedication  and  Streets. 
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quire  an  easemmt  in  invitum  in  such  propertj,  when  this  can  be  done 
without  doing  injury  to  the  public,  or  essentially  interfering  with 
the  uses  for  which  it  was  acquired  and  is  held  by  the  corporation 
which  owns  it.^ 

§  589  (456).  What  may  be  taken  or  oondemned.  —  As  the  l^is* 
lature  is  the  sok  judge  of  t?ie  public  necessity  which  requires  or  renders 
expedient  the  exercise  of  the  power  of  eminent  domain  without  the 
owner's  consent,  so  it  is  the  exclusive  judge  of  the  amount  of  land 
and  of  the  estate  in  land  which  the  public  end  to  be  subserved  re- 
quires shall  be  taken.  But  as  the  right  originates  in  necessity,  so  it 
is  limited  by  it  The  principle  and  its  limitations  have  found  in- 
teresting illustrations  in  cases  which  we  shall  notice,  arising  under 
powers  conferred  upon  municipalities  to  enable  them  to  execute 
certain  public  purposes.  The  legislature  has  the  constitutional 
power  expressly  to  authorize  a  municipal  corporation  eompulsorily 
to  acquire  the  absolvie  fee  simple  to  lands  of  private  persons,  re- 
quired for  public  use,  upon  the  payment  of  a  just  compensation.* 
Accordingly  a  statute  "to  enable"  a  city  "to  abate  a  nuisance  and 

^  Rochester  Water  Comm'rs,  In  re,  66  not  simply  the  uae,  bat  the  entire  vUered 

N.  Y.  413,  418  (1876).    The  right  of  a  of  the  owner  to  be  taken  for  pablic  nae^  if 

street  railroad  company  to  the  use  of  a  it  deems  the  public  exigency  to  require  it. 

street  for  the  purposes  of  its  business  is  Raleigh  &  G.  R.  Co.  v.  Davis,  2  Der.  &  B. 

a  property  right,  subject  to  condemnation  (N.  C.)  Law,  451  (1887);  De  Varmigne  «. 

for  public  use ;   and  the  legislature  may  Fox,  2  Blatchf.  C.  C.  95  ;   Kane  v.  Balti- 

authorize  other  persons,  either  natural  or  more,  15  Md.  240,   arguendo;  Brooklyn 

4irtificial,    to   do   a  similar   business  in  Park  Comm'rs  v.  Armstrong,  45  N.  T.  234 

the  same  street,  or  to  use  the  tracks  of  (1871);  Washington  Cemetery  v.  Prospect 

the  company,  by  making  compensation  Park  &  C.  I.  R.,  68  N.  T.  591 ;  Cooley 

to  it  whenever,  in  their  judgment,  the  Const.  Lim.  558;    Patterson  v.  Miss.  & 

public  good  requires.    The  State,  in  the  R.  R.  Boom  Co.,  8  Dillon,  465  (1875) ; 

exercise  of  the  right  of  eminent  domain.  City  of  Buffalo,  In  re,  64  K.  T.  547  (1876) ; 

or  a  corporation  to  which  it  has  delegated  Bachler's  Appeal,  90  Pa.  St.  207  ;  Challin 

the  right,  is  noi  bound  to  take  the  entire  v,  Atchison,  T.  &  S.  F.  R.  Co.,  16  Kan. 

estate,  and  strictly  should  take  only  such  117  (1876);  see  also  Moore  v.  New  York, 

an  interest  as  is  necessary  to  be  acquired  4  Sandf.  456  (power  over  dower  interest); 

to  accomplish  the  public  purpose  in  view.  John  and  Cherry  Streets,  In  re,  19  Wend. 

Sixth  Av.  R.  Co.  v,  Kerr,  72  K.  Y.  830  ;  659  (as  to  reverter  of  discontinued  streets 

Lewis  Em.  Dom.  sec.  267  et  seq.,  and  cases,  to  adjacent  owners) ;  Kimball  v.  Kenosha, 

*  Hey  ward  v.  New  York,  7  N.  Y.  814  4  Wis.  321.  An  enactment  that  on  pay- 
(1852),  affirming  8.  o.  8  Barb.  486  ;  dis-  ment  for  land  for  a  public  park  it  shall 
tinguisbed  from  Embury  r.  Conner,  3  "  vest  forever  in  the  city,"  gives  to  the 
N.  Y.  511,  where  an  unnecessary  amount  city  a  fee  simple  title  to  land  thus  ac- 
was  sought  to  be  taken ;  8.  f.  Dingley  v.  quired.  Brooklyn  Park  Comm'rs  v,  Ami- 
Boston,  100  Mass.  544  (1868);  Tyler  v.  strong,  8 Lans.  (N.Y.)  429(1871);  sees.  c. 
Hudson,  147  Mass,  609  (1888);  Brooklyn  45  N.  Y.  234  (1871) ;  Mills  Em.  Dom. 
Park  Comm*r8  v.  Armstrong,  45  N.  Y.  sees.  49,  50,  and  cases ;  Lewis  Em.  Dom. 
234  (1871).  So  in  North  Carolina  it  is  sec  277  et  seq.  Infra,  sec.  608. 
held  that  the  l^gidatore  may  authorize 
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for  the  preservation  of  the  public  health/'  which  authorized  the  city  to 
*'  purchase  or  otherwise  take  lands  "  within  a  large  district,  on  pay- 
ment of  damages  to  the  owners,  and  which  directed  the  city  to  raise 
and  drain  the  same,  so  as  ''  to  abate  the  present  nuisance  thereon," 
and  declaring,  further,  that  the  ''  title  to  all  land  so  taken  shall  vest 
in  the  city/'  was  held  to  vest  the  fee  of  such  lands  in  the  city,  and 
was  not  unconstitutional  because  it  authorized  the  taking  of  a 
greater  interest  in  the  land  than  was  necessary,  nor  as  an  attempt  to 
exercise  judicial  power.^  To  land,  the  fee  simple  of  which  is  thus 
acquired  by  a  municipal  corporation,  the  title  is  perfect,  and  it  does 
not  revert  when  sold  by  the  corporation,  or  when  the  public  good, 
in  the  opinion  of  the  corporate  authorities,  requires  the  land  to  be 
used  for  other  purposes  than  those  for  which  it  was  originally  ob- 
tained.* Thus  property  was  appropriated  in  fee  by  the  State, 
through  its  canal  commissioners,  for  the  purposes  of  a  canaL  Subse* 
quent  statutes  gave  to  a  city  corporation  power  to  enter  upon  a  por- 
tion of  the  appropriated  premises,  and  occupy  the  same  ''  as  a  public 
highway,  and  for  the  use  of  water-pipes  and  for  sewerage  purposes," 
and  also  released  to  the  city  all  of  the  right  of  the  State  in  the 
premises  in  question.  Under  such  l^islation,  one  who  claims  to 
own  a  portion  of  the  canal  bed  cannot  contest  the  right  of  the  city, 
on  the  ground  that  the  change  of  use  authorized  by  the  legislature 
has  terminated  the  public  interest  in  the  property.^  But  where  the 
fee  is  not  expressly  authorized  to  be  taken  and  an  easement  will 
fully  satisfy  the  language  and  the  object  of  the  statute,  the  authority 
will  be  construed  and  limited  accordingly.* 

§  590.  Same  subject.  —  The  rigJU  of  eminent  domain  is  inherent  in 
the  government ;  it  is  not  conferred,  but  limited  by  the  Constitution. 
No  property  can  be  taken  without  legislative  authority,^  and  it  must 
be  taken  in  the  manner,  and  for  the  purposes  authorized.     Courts 


1  Disgley  v,  Boston,  100  Mass.  544 
(1868);  Page  v,  OToole,  144  Mass.  303; 
St.  Louis  Coontj  Court  v,  Griswold,  58 
Ho.  175  (1874),  establishing  Forest  Park 
in  St  Louis  County. 

3  Heyward  v.  New  York,  7  N.  Y.  314 
(1852);  Heard  v.  Brooklyn,  60  N.  Y.  242 
(1875);  Heath  r.  Barmore,  50  N.  Y.  302  ; 
De  Varaigne  v.  Fox,  2  Blatchf.  C.  C.  95 
(1848)  ;  Reynolds  Heirs  v.  Stark  County 
Comm'rs,  5  Ohio,  204  (1831) ;  Le  Clercq 
V,  Gallipolis  Trs,,  7  Ohio,  Part  L  218 
(1835).  See  also  chapter  on  Corporate 
Property,  ante,  and  on  Dedication,  post. 


City  corporation,  owning  land  in  fee,  held 
entitled  to  compensation  when  taken  for 
public  use.  Ninth  Avenue,  &c.,  In  re,  45 
N.  Y.  729;  ante,  chap,  iv.;  post,  sec.  701 
el  seq. 

*  Malone  v.  Toledo,  28  Ohio  St.  643 
(1876). 

*  See  cases  in  last  note  but  one.  Ijifra, 
sec.  603 ;  Washington  Cemetery  r.  Pros- 
pect Park  &  C.  I.  R.  Co..  68  N.  Y.  591 ; 
Holt  r.  Somerville,  127  Mass.  408. 

^  See  Cavanagh  v.  Boston,  139  Mass. 
426. 
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cannot  extend  or  limit  these :  the  necessity  for  such  condemnation 
must  be  determined  by  the  legislature,  and  cannot  be  questioned  by 
the  judicial  tribunals.^  If  the  legislature  attempts  under  this 
power  to  take  property  plainly  not  for  public  use,  the  courts  may 
prevent  it  Where  the  State  has  taken  a  fee  simple,  or  authorized 
the  taking  thereof,  and  compensated  the  owner  therefor,  the  subse- 
quent abandonment  of  the  use  will  not  reinvest  the  owner  with  the 
title;  if  simply  an  easement  is.  taken,  the  rule  is  otherwise.  The 
right  of  determining  the  necessity  of  the  work  may  be  delegated, 
and  the  judicial  tribunals  may  then  be  called  upon  to  determine  aa  to 
its  necessity.^  , 

§  591  (457).  Same  aubject.  Quantity;  Estate.  —  The  cases 
which  have  established  that  the  legislature  may,  if  it  sees  proper 
authorize  the  compulsory  appropriation  of  the  fee,  are  to  be  dis- 
tinguished from  those  in  which  it  has  been  held  that  no  more  in 
amount  of  private  property  can  be  taken  than  the  legislature  has  de- 
clared to  be  necessary  to  the  accomplishment  of  the  public  purpose 
in  view,  even  although  compensation  be  made.  It  was  accordingly 
decided  in  South  Carolina,  on  sound  principles,  that  the  State  can- 
not authorize  part  of  a  lot  to  be  taken  for  a  street,  and  in  addition 
compel  the  owner,  against  his  will,  to  part  with  the  balance  for  the 
benefit,  einolument,  or  private  purposes  of  the  corporation,  since,  in 
the  opinion  of  the  court,  such  an  act "  disseizes  or  deprives  "  the 
owner  of  his  property  *'  without  the  judgment  of  his  peers  "  and  con- 
trary "  to  the  law  of  the  land."  * 

§  592  (458).  Same  subject.  —  The  same  principle,  limiting  the 
ammtnt  of  land  that  may  be  condemned,  was  subsequently  declared 
by  the  Supreme  Court  and  by  the  Court  of  Appeals  of  the  State  of 


^  Mills  Em.  Dom.  sec.  11. 

*  Indianapolis  Water  Works  Co.  r. 
Barkhart,  41  Ind.  864  (1872).  The  le- 
gislature authorized  its  public  agents  to 
appropriate  a  fee  simple  in  the  lands  taken 
for  the  constructions  of  its  canals.  The 
former  owner  had  no  right  afterwards  to 
take  ice  from  the  canal.  lb.  OTemiling 
Edgerton  v.  Huff,  26  Ind.  85. 

•  Dunn  V.  Charleston,  Harper  L.  (S.  C.) 
189(1825).  This  decision  is  right.  Other 
cases  in  South  Carolina  holding  that  pri- 
vate property  may  be  taken  for  streets, 
roads,  &c,  against  the  owner's  consent 
and  without  eompenscUion  (State  v.  Daw- 
son, 8  Hill  (S.  C.)  100,  and  cases  cited). 


are  not  elsewhere  regarded  as  law.  Sedg- 
wick on  Stat  and  Const  Law,  494.  In 
Patrick  v.  Cross  Roads  Comm'rs,  4  McCord 
(S.  C),  540  (1828),  it  waa  held  that  the 
legislature  might  authorize  a  street  to  be 
laid  out  on  priyate  property  withoat  mak* 
ing  compensation.  And  in  Mcmaehumtttf 
where  a  city  appropriated  land  for  a  street 
forty-one  feet  wide,  to  be  built  at  a  gndt 
above  the  adjoining  land,  it  was  held  that 
an  owner  could  maintain  an  aetion  for 
damages  caused  by  the  placing  of  put  of 
the  embankment  necessary  to  support  the 
street  upon  his  land.  Mayo  o.  Springfidd, 
186  Mass.  10. 
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New  York  and  of  the  State  of  Maryland.^  The  Constitution  of  the 
State  of  New  York  contained  the  provision  that  '*  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just  com- 
pensation." The  legislature  enacted,  with  reference  to  the  city  of 
New  York,  that  whenever  part  only  of  a  lot  should  be  required  for 
a  street,  the  commissioners  for  assessing  compensation  might,  if  they 
deemed  it  expedient,  include  the  whole  lot^  and  that  the  part  not  re- 
quired for  the  street  should,  upon  confirmation  of  their  report,  be 
vested  in  fee  in  the  city,  with  authority  to  appropriate  it  to  public 
uses,  or,  if  opt  thus  appropriated,  to  sell  it  The  court  inclined  to 
the  opinion  that  the  legislature  did  not  intend  by  this  provision  to 
authorize  the  compulsory  taking  of  more  land  than  the  public 
needed,  and  that  the  statute  should  be  construed  so  as  to  require  the 
aumer's  consent  to  the  appropriation  of  the  part  not  required  for  the 
public  use.  But  the  court  expressly  decided  that  if  the  statute  did 
intend  to  authorize  the  compulsory  taking  of  the  whole,  when  part 
only  was  required  for  the  use  of  a  street,  it  would  be  in  conflict  with 
the  above  provision  of  the  Constitution  of  the  State,  guaranteeing 
protection  to  private  property.  It  was,  however,  further  adjudged 
that  the  owner's  consent  to  the  appropriation  would  remove  all 
objections  on  the  ground  of  the  unconstitutionality  of  the  statute ; 
that  such  consent  need  not  be  in  writing ;  and  that  the  receipt  by 
the  owner  of  damages  allowed  by  the  commissioners  is  evidence  of 
his  consent.^ 

^  Albany  Street,  In  re,  11  Wend.  148  then  held  that  if  that  provision  was  in* 

(1834);  Embury  v.  Conner,  S  N.  Y.  (3  tended  merely  to  give  to  the  corporation 

Comst.)    511   (1850),   reversing  s.   o.    2  capacity  to  take  property  under  such  cir- 

Sandf.  98  ;  Baltimore  v.  Clunet,  23  Md.  cumstances,  with  the  cojisent  of  the  owner, 

449  (1865);   Mills  £m.   Dom.   sec.   23 ;  and  then  to  dispose  of  it^  there  could  be 

Lewis  Em.  Dom.  sec.  269.  no  objection  to  it     But  if  it  was  to  be 

*  Referring  to  this  statute,  in  Embury  taken    literally,   that   the  commissioners 

V.  Conner,  tupra,  Jewett,  J.,  delivering  the  might,  against  the  consent  of  the  owner, 

opinion  of  the  Court  of  Appeals,  says,  take  the  whole  lot,  when  only  a  part  was 

"  It  needa  no  argument  to  show  that  the  required  for  public  use,  and  the  residue 

and  and  design  of  this  section  was  not  to  be  applied  to  private  use,  it  assumed 

to  tmke  private  property  for  the  use  of  a  power  which  the  legislature  did  not 

the  public.    It  manifestly  goes  upon  the  possess. 

groand  that  the  property  so  authorized  "  This  decision  went  mainly  upon  the 

to  be  taken  is  not  wanted  for  the  parpose  application  contained  in  the  last  member 

of  forming  or  improving  a  street,  the  ob-  of  the  clause  of  sec.  7  of  art.  7  of  the  Con- 

ject  in  view  for  which  the  proceedings  stitution  of  1821, — that '  no  person  shall 

are  instituted.     In  the  matter  of  Albany  be  deprived  of  life,  liberty,  or  property, 

Street,  11  Wend.  148,  the  constitutionality  unthotU  due  process  of  law  ;  nor  shall  pri- 

of  this  enactment  came  directly  under  the  vate  property  be  taken  for  public  use  with- 

eoDsideration  of  the  Sapreme  Court,  on  out  just    compensation.'     Chief   Justice 

application  to  confirm  the  report  of  the  iSsva^e  said  :*  The  Constitution,  by  author- 

eommissioners  in  that  matter.     The  court  izing  the  appropriation  of  private  property 
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§  593.  E£Fect  of  accepting  Damages.  —  The  voluntary  acceptance  of 
damages  by  the  owner  in  the  absence  of  fraud  or  mistake  in  fact 
operates  as  a  waiver  of  whatever  errors  may  have  existed  in  the  pro- 
ceeding, and  estops  the  party  from  disputing  their  legality.^  So  the 
actual  receipt  of  damages  by  the  party  entitled  thereto  is  a  waiver  of 


to  public  use,  impliedly  declares  that  for  and  contrary  to  fundamental  and  oomtita* 
any  other  use  private  property  shaU  not  tional  doctrine  in  the  English  and  Ameri- 
be  taken  from  one  and  applied  to  the  pri«  can  law.'  (2  Kent  Com.  (5th  ed.)  note  c^ 
Tate  use  of  another.*  In  Bloodgood  v.  840.)  But  it  is  insisted  that  as  the  enact- 
Mohawk  &  H.  R.  R.  R.  Co.,  18  Wend,  ment  is  only  held  to  be  void  on  the  ground 
(N.  Y.)  59,  Mr.  Senator  Tracy  said  the  that  it  takes  private  property  forprirate 
words  should  be  construed  *  as  equivalent  uses  against  the  owner's  consent,  if  the 
to  a  constitutional  declaration  that  pri-  consent  be  given,  all  objection  on  the 
vate  property,  without  the  oousent  of  the  ground  of  unconstitutionality  is  removed, 
owner,  shaU  be  taken  only  for  the  public  The  decisions  to  which  I  have  referred  pro- 
use,  and  then  only  upon  a  just  compensa-  ceed  upon  that  principle,  and  Mr.  Justice 
tion.'  Bronaon^  J.,  in  Taylor  v.  Porter,  4  Bronson,  in  Taylor  o.  Porter,  iu  terms 
Hill  (N.  Y.),  147,  in  reference  to  this  concedes  that  the  objection  hasnoappli- 
question,  said  that  although  he  felt  no  cation  when  the  owner  consents.  If  we 
disposition  to  question  the  soundness  of  read  the  statute  in  question  with  the  pro- 
these  views,  yet  it  seemed  to  him  that  viso  that  the  owner  consent,  and  I  tmnk 
the  case  stood  stronger  upon  the  first  we  should,  that  consent  removes  all  obsta- 
member  of  the  clause,  —  '  No  person  shall  cles,  and  lets  the  statute  in  to  operate  the 
be  deprived  of  life,  liberty,  or  property,  same  as  if  it  had  in  terms  contained  the 
vrUhout  due  process  of  law;*   that  the  condition." 

words,  '  due  process  of  law,'  in  that  place,         That  such  is  the  effect  ofoonaenl.  Sedgw. 

could  not  mean  less  than  a  prosecution  or  on  Stat,  and  Const.  Law,  111,  and  Mr. 

suit,  instituted  and  conducted  according  Justice  CooUy*s  opinion.  Const.  Lim.  541, 

to  the  prescribed  forms  and  solemnities  note ;   Baltimore  v.  Clunet,  23  Md.  449 

for  ascertaining  guilt  or  determining  the  (1865). 

title  to  property.  The  same  doctrine  was  ^  Hartshorn  v,  Potroff,  89  111.  509;  Beet 
held  in  John  and  Cherry  Streets,  In  re,  19  v,  Chicago,  88  111.  822 ;  Town  «.  Black- 
Wend.  (N.  Y.)  659,  and  by  the  chancellor  berry,  29  111.  187  ;  Pursley  v.  Hays,  17 
in  Varick  v.  Smith,  5  Paige  (N.  Y.),  137,  Iowa,  310  ;  Deford  v.  Mercer,  24  Iowa, 
and  was  admitted  by  all  the  members  of  118;  2  Smith  Lead.  Cas.  (5  Am.  ed.)  M2; 
the  Court  for  the  Correction  of  Errors,  Brooklyn  Park  Comm'rs  v.  Armstrong,  45 
whose  opinions  have  been  reported  in  the  N.  Y.  234  (1871);  Commonwealth  ».  Shu- 
case  referred  to,  of  Bloodgood  v,  Mohawk  man's  Adm.,  18  Pa.  St  343 ;  Bums  e. 
&  H.  R.  R.  R.  Co.,  18  Wend.  1.  I  think  Milw.  &  Miss.  R.  R.  Co.,  9  Wis.  450; 
these  decisions  should  be  regarded  as  Smith  v.  Warden,  19  Pa.  St.  426  ;  State  v. 
having  settled  the  point,  that  a  statute  is  Stanley,  14  Ind.  409  ;  Magrath  v.  Brock 
unconstitutional  and  void  which  author-  Tp.,  13  Up.  Can.  Q.  B.  629  ;  Kile  «.  Tel« 
Izes  the  transfer  of  one  man's  property  to  lowhead,  80  IlL  208 ;  Mills  Em.  Dom.  sec. 
another  without  the  consent  of  the  own-  329,  and  cases. 

er,  although  compensation  is  made.    The         Where  a  turnpike  company  accepted 

late  Chancellor  Kent^  in  reference  to  the  compensation  for  a  portion  of  its  roedt 

decision  in  Taylor  p.  Porter,  says  :   '  I  ap-  taken  by  a  city  under  its  right  of  eminent 

prehend  that  the  decision  of  the  court  domain,  it  was  held  that  it  was  estopped 

was  founded  on  just  principles,  and  that  from  objecting  to  the  exercise  by  the  city 

taking  private  property  for  private  uses  of  control    over   the  road.      Albany  v. 

without  the  consent  of  the  owner  is  an  Watervliet  T.  &  B.  R.  Co.,  108  N.  Y. 

abuse  of  the  right  of  eminent  domain,  14. 
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delay  in  depositing  and  paying  the  money/ and  is  a  ratification  of 
the  proceedings.^ 

§  594  (459).  Dower  Richt  —  As  dower  is  not  the  result  of  con- 
tract, but  is  a  positive  legislative  institution,  it  is  constitutionally 
competent  for  the  l^islature  to  authorize  lands  to  be  taken  by  a 
municipal  corporation  for  a  market,  street,  or  other  public  use,  upon 
an  appraisement  and  payment  of  their  value  to  the  husband,  the 
holder  of  the  fee;  and  such  taking  and  payment  will  confer  an 
absolute  title,  divested  of  any  inchoate  right  of  dower.^  Nor  is  a 
widow  dowable  in  lands  dedicated  by  her  husband  in  his  lifetime  to 
the  public,  where  the  dedication  is  complete,  or  has  been  accepted 
and  acted  upon  by  the  municipal  authorities.  Therefore,  where  the 
husband  agreed  to  open  a  street  through  his  property,  upon  which  a 
market-house  was  to  be  erected,  smd  which  was  accordingly  erected 
under  an  ordinance  of  the  city,  his  widow  was  decided  not  to  be  en- 
titled to  dower  in  the  ground  covered  by  the  market-house.  The 
court  was  of  opinion  that  the  case  was  not  to  be  distinguished  from 
the  ordinary  one  of  a  condemnation  of  land  to  public  uses,  and 
that  such  uses  are  inconsistent  with  the  existence  of  private  rights 
which  could  be  enjoyed  only  by  interfering  with  the  rights  of  the 
public.^ 

§  595  (460).  Publlo  Use;  what  constitatea  anch  a  Uae.  —  It  is 
agreed  that  individual  property  can  be  compulsorily  appropriated  by 
the  public  only  fo7'  public  use}    What  is  a  public  use  has,  in  some 

1  Hawlej  V.   Harrall,  19  Conn.  142,  lice  to  the  widow,  it  was  held  that  the 

151.  municipal  corporation  was  liable  for  the 

Confirmation  of  de/eetive  proceedings  by  income  therefrom,  to  be  recovered  in  an 

legislative  aathority.     Yost's  Beport,  17  action  of  debt    York  Borough  v.  Welsh, 

Pa.  St.  524  ;  Bennett  v.  Fisher,  26  Iowa,  117  Pa.  St.  174.  Post,  sec.  635.  Dower  and 

497  (1868).    Compare  Baltimore  v,  Horn,  homestead  rights.  Mills  Em.  Dom.  sec  71. 

26  Md.  194  (1866);  Lennon  v.  New  York,  «  Cole  v.  La  Grange,  113  U.  S.  1.    One 

65  y.  Y.  361,  365  (1874);  Indianapolis  v,  of  the  most  acute  and  able  American  ju- 

Kingsborj,  101  Ind.  200 ;  ante,  sees.  77,  rists  maintains,  in  an  interesting  article^ 

79,  419,  544.  that  the  right  to  take  private  property  for 

*  Moore  v.  New  York,  8  N.  Y.  110  purposes  of  utility  rests  not  in  public  uses 
(1853).  This  case  is  commented  on  and  but  on  public  policy,  or  the  law  of  neces^ 
limited  in  Simar  v.  Canaday,  58  N.  Y.  sity,  Mr.  Justice  Campbell,  Vol.  I.  No. 
298  (1873).  Poti,  sec  635  ;  Lewis  Em.  2,  p.  97,  Bench  and  Bar.  See,  in  same 
Dom.  see.  323,  and  cases ;  Wheeler  v.  publication,  Vol.  I.  No.  1,  p.  1,  Prof. 
Kirtland,  27  N.  J.  £q.  534.  Washburn's  article  on  '*  Taxation  to  Build 

*  Gwynne  v.  Cincinnati,  3  Ohio,  25  Railroads,"  and  an  able  article  in  Am. 
(1827);  Duncan  v.  Terre  Haute,  85  Ind.  Law  Rev.  Oct  1870.  What  are  "public 
104.  But  where  land,  chaiged  with  a  uses,"  discussed  by  Judge  BedJUld  in 
dower  interest  by  decree  of  an  Orphans'  Allen  v.  Jay,  60  Me.  124  (1871);  s.  c.  12 
Court,  was  taken  for  a  street  without  no-  Am.  Law  Reg.   (n.  s.  )  481,  493.    Posf, 
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aspects  of  tlie  subject,  given  rise  to  much  controversy,  particularly 
in  reference  to  the  delegated  exercise  of  the  power  by,  or  for  the 
benefit  of  private  corporations,  companies,  and  individuals.  Since 
municipal  corporations  are  instituted  for  public  purposes,  authority 
to  take  property  in  order  to  carry  out  their  chartered  powers  is  not 
often  open  to  the  objection  tliat  the  use  is  private  and  not  publia 
Municipal  uses  proper  are  public  uses.  Highways  are  conceded  to  be, 
and  manifestly  are,  matters  of  public  concern ;  and  hence  the  con- 
demnation of  property  for  streets,  alleys,  and  public  ways  is,  un- 
deniably, for  a  public  use.^ 

§  596  (461).  Same  aubject.  —  The  mere  £Etct  that  individuaU 
have  svhscribed  money,  or  given  a  bond  to  a  city  or  town,  to  contrib- 
ute towards  the  expense  of  laying  out  or  altering  a  street,  will  not 
vitiate  the  proceedings,  nor  will  it  prove  that  the  land  was  taken 
for  the  accommodation  of  private  individuals,  and  not  for  public 
uses.'  But  if  such  a  bond  was  made  the  basis  of  the  proceedings,' 
or  if  the  street  was  laid  out  or  widened,  "  colorably,"  to  use  the  ex- 
pression of  Parsons,  C.  J.  "  for  the  use  of  the  city,  but  really  for  the 
benefit  of  the  individual "  giving  or  procuring  the  bond,  the  pro- 
ceedings would  be  set  aside.^ 

§  597  (462).  Same  subject.  Water  Supply,  Ao.  —  We  have 
seen  above  that  lands  can  be  condemned  only  for  public  uses.  Let 
us  consider  what  are  public  tises  so  far  as  respects  municipalities.  It 
is  a  competent  and  frequently  a  wise  and  just  exercise  of  the  right 
of  eminent  domain,  to  empower  towns  and  cities,  upon  compensa- 
tion being  made,  to  appropriate  private  property  for  the  purpose  of 

sec  786.    Power  to  condemn  knd  for  00m-  Althana,  6  NeK  54  (1877).    80  a  city, 

eUry  purposes.     Re  Deansville  Cemetery  having  condemned  land  for  a  jniMte  loAorf, 

Asfloc.,   66  N.   Y.   569  ;    Underwood    9.  has  no  power  to  lease  it  to  a  grain  elevator 

Bailey,  59  N.  H.  480  ;  Vamer  v,  Martin,  company  for  a  term  of  years.     Belcher 

21  W.  Va.  534  ;   Mills   Em.  Dom.  sec.  Sngar  Refining  Co.  v.  St.  Louis  Grain  Ele- 

19 ;  Lewis  Em.  Dom.  sec.  176  ;  cmie^  sec  vator  Ca,  82  Mo.  121  ;  Mills  Em.  Dom. 

873.  sec.  23. 

1  Per  fFoodbury,  J.,  in  West  River  Br.         <  Parks  v,  Boston,  8  Pick.  (Mass.)  218 

Co.  V,  Dix,  6  How.  (U.  S.)  545 ;  Angell  (1829) ;  Copeland  v,  Packard,  16  Pick, 

on  Highways,  sec.  86  ;  Arnold  r.  Cov.  &  (Mass.)  217  ;  ante,  sec  458. 
Gin.  Br.  Clo.,  1  Duvall  (Ky.),  372 ;  United         *  lb. ;  Commonwealth  v.  Sawin,  S  Pick. 

States   V.  Railroad    Bridge    Co.,  6   Mc-  (Mass.),  547  (1824);  Freeport  o.  Bristol,  9 

Lean,  517  ;  Bedfield  on  Railways,  sec.  63.  Pick.  (Mass.)  46  (1829). 
The  private  property  of  a  citizen  cannot,         *  Commonwealth  v,  Cambridge,  7  Mass. 

by  the  exercise  of  legislative  power  in  any  166,  167  (1810);  Parks  v.  Boston,  supra; 

form,  be  taken  from  hira  and  given  to  Crockett  o.  Boston,  5  Cnsh.  (Mass.)  182, 

another,  or  to  a  corporation.     Snch  act  190  (1849),  where  the  above  cases  are  com* 

would  deprive  the  citizen  of  hii  property  mented  on  ;  ante,  sec.  458. 
without  dne  procesa  of  law.     Tomer  v. 
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supplying  iJie  inhabUarUs  with  pure  water.  This  is  clearly  a  public 
use.^  Other  illustrations  of  what  is  a  public  use  are  given  in  the 
note.* 


^  Wayland  v.  Middlesex  Co.  Comm'ra,  4 
Gray  (Mass.),  500, ;>^  Thomas^  J.  (1855); 
Bnzden  v.  Stein,  27  Ala.  104  (1855).  See 
Same  v.  Same,  25  Ala.  455  ;  Reddall  v. 
Bryan,  14  Md.  444  (1859) ;  Gardner  v. 
Newboi:^  Trs.,  2  Johns.  (N.  Y.)  Ch.  162 
(1816);  Ham  v.  Salem,  10  Mass.  850; 
Bailey  r.  Wobnm,  126  Mass.  416 ;  Martin 


V.  Gleason,  139  Mass.  183  ;  Tyler  v.  Hnd* 
son,  147  Mass.  609  (1888)  ;  Mills  £m. 
Dom.  sec.  18,  and  cases  ;  Lewis  Em.  Dom. 
sec  173  ;  Rochester  Water  Comm'rs,  In 
re,  66  N.  Y.  413  (1876);  Middletown  VU- 
loge,  In  rt,  82  N.  Y.  196 ;  Spring  Valley 
Water  Works  r.  San  Mateo  Water  Works, 
64  Cal.  123  ;  Lake,  &c.  Water  Co.  v.  Con- 


'  It  is  not  within  the  corporate  powers  same  over  to  the  United  States  for  light- 
of  a  ci^  to  open  streets  on  land*  within  house  purposes.  People  v,  Humphrey, 
the  eorporate  limits,  MoN^M^  to (A«  CTfiitecf  28  Mich.  471  (1871);  8.  o.  9  Am.  Rep. 
StaU$f  and  which  have  never  been  sold  94.  It  is  now  settled  by  the  Supreme 
to  private  penont.  United  States  v.  Chi-  Court  of  the  United  States  that  the  general 
eago,  7  How.  (U.  S.)  185.  But  the  United  govemmmt  may  exercise  the  right  of  emi" 
States  may  lay  out  and  dedicate  lands  for  nent  domain  in  the  States  so  far  as  is  ne- 
streets  and  pablic  plaoea  the  same  as  any  cessary  to  the  ezgoyment  of  the  powers  con- 
other  proprietor.  State  of  Illinois  v.  111.  ferred  upon  it  by  the  Federal  Constitn- 
Cent.  B.  B.  (Chicago  Lake  Front  Case)  tion.  Kohl  v.  United  States,  91  U.  S.  867 
83  Fed.  Bepu  730,  before  Harlan  and  (1875).  AVhere  the  State  of  Georgia  pur- 
Blodgett^  JJ.  (1888).  Private  property,  it  chased  a  tract  of  land  for  the  purpose  of 
was  admitted  by  the  Maryland  Court  of  the  erection  of  car-shops,  and  other  build- 
Appeals,  can  only  be  taken  for  ** public  ings  necessary  to  the  successful  operation 
nae ;  *'  but  the  words  "  public  use  "  were  of  the  Western  and  Atlantic  Railroad,  the 
considered  to  mean  not  merely  a  use  by  mayor  and  council  of  the  city  of  Atlanta, 
the  State  or  the  inhabitants  thereof,  but  under  the  general  authority  of  their  chor- 
alao  a  um  for  the  government  of  the  United  ter  to  lay  out  streets,  &c.,  and  sec.  965  of 
States;  and,  therefore,  a  statute  of  the  the  Code,  sought  to  appropriate  a  portion 
State  of  Maryland,  authoriziDg  the  ex-  of  said  land  for  a  street.  Held,  that  such 
propriation  of  land  in  that  State,  for  the  contemplated  action  was  properly  enjoined. 
purpose  of  supplying  the  city  of  Washing-  Atlanta  v.  Central  Railroad  &  B.  Co.,  53 
ton  with  water,  was  held  constitutional.  Ga.  120  (1874). 

Beddall  v,  Bryan,   14  Md.    444   (1859).  In  iTi^iana  where,  by  statute,  munici- 

See,  as  to  power  of  a  Stete  to  condemn  or  to  pal  corporations  have    express  power  to 

anthorize  the  condemnation  of  lands  owned  make  streets  narrower,  it  is  held  that  the 

by  the  United  States,  Mills  £m.  Dom.  easement  of  owners  of  abutting  property  in 

tec  350,  and  cases  ;  Lewis  £m.  Doql  sec  the  street,  being  a  valuable  property  right 

203  ;  Cooley  Const  Lira.  525,  526,  and  recognized  by  law,  cannot  be  apj)ropriated 

note  ;  Gilmer  ».  Lime  Point,  18  Cal.  229  ;  against  the  consent  of  the  owner  without 

19  CaL  47.     In  Massachusetts  it  has  been  due  compensation,   and    that    when  the 

determined  that    a    State   may    consent  legislature  has  authorized,   by  necessary 

that  the  United  SUtes  may  compulsorily  implication,  the  abandoning  of  a  part  of 

take  and  hold  land  for  the  siie  of  a  post'  a  street  to  the  adjoining  owners,  the  im- 

offiee  amd  public  treasury.    Burt  v,  Mer-  provement  is  thus  declared  to  be  for  a 

chanto'    Insurance    Co.,   106  Mass.   356  public  use  by  it,  and  the  courte  cannot  in- 

(1871);  8.  c.  8  Am.  Rep.  339.     The  Su-  terfere  with  such  declaration,  **  unless  it  is 

preme  Court  of  Michigan,  however,  has  apparent  at  first  blush  that  the  proposed 

decided  that  a  State  cannot  condemn  pri-  use  is  not  public"  Rensselaer  v.  Ijeopold« 

Tite  property  with  a  view  to  turn  the  106  Ind.  29 ;  see  post,  chap,  xviii. 
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§  698  (463).  Same  subject  PnbUo  Park.  —  On  the  groand  that 
the  public  health,  convenience,  and  welfare  will  be  thereby  pro- 
moted, the  legislature  may  authorize  the  condemnation  of  private 
property  for  the  purpose  of  using  the  same  for  a  pvhlic  park  ^  or  pidh 

tra  Costa  Co.,  67  Cal.  659.  "Public**  ranty  deed  conreyiiig  those  tothedfylij 
and  '*  local "  improvements  as  the  words  an  absolute  title.  Edd^  that  the  statute 
are  used  in  a  municipal  charter  construed,  does  not  make  the  city  the  owner  of  the 
Kinsella  v.  Auburn,  26  K.  Y.  St.  Bep.  water  for  any  other  purpose  than  that  of 
884  (1889).  In  the  act  to  supply  the  city  supplying  it  with  pore  water ;  that  the 
of  New  York  with  pure  and  wholesome  riparian  proprietors  higher  up  still  retain 
water,  the  city,  under  right  of  eminent  all  their  common-law  rights  in  the  liTer 
domain,  was  authorized  to  take  private  so  fieur  as  they  are  not  inconsistent  with 
property  many  miles  distant  from  the  cor-  the  use  defined  in  the  statute  ;  and  that 
porate  limits.  Although  regarded  as  go-  the  defendant  is  at  least  entitled  to  say 
ing  very  far,  it  was  not  contended  that  the  that  it  has  not  only  done  nothing  as  yet 
legislature  had  exceeded  its  power.  New  to  practically  diminish  the  petitioner^t 
York  V,  Bailey,  2  Denio  (N.  Y.),  488,  446  water-power,  but  that  there  is  at  nuMt 
(1845),  jp^  Hand^  Senator ;  pott^  sec.  988.  only  a  remote  possibility  that  it  wfll  ever 
In  the  case  of  Kane  v,  Baltimor^  ii0u,  it  do  so.  Ipswich  Mills  v.  Essex  Co.  Corn- 
is  held  that  when  property  is  compidsorily  m'rs,  108  Mass.  868,  and  Wamerit  Fowor 
taken  by  the  exercise  of  the  right  of  emi-  Co.  v.  Allen,  120  Mass.  852,  distingnkhed. 
nent  domain  for  a  tpecifie  public  use,  as,  A  riparian  proprietor  although  it  be  a 
for  example,  supplying  the  city  with  water,  chartered  municipality,  has,  in  the  abaenoe 
the  city  is  limited  to  such,  use,  all  other  of  an  express  grant  or  prescription,  no 
rights  not  interfering  therewith  being  left  right  to  foul  or  corrupt  the  toater  of  a  nm- 
with  the  owner.  It  was  not  denied,  how-  ning  stream.  An  ii^jury  to  the  pnrity  or 
ever,  that  the  power  to  condemn,  in  fee  quality  of  the  water,  to  the  detriment  of 
eimple,  might,  if  necessary  to  carry  out  the  other  riparian  owners,  eonstitntes,  in  legid 
public  end  designed,  be  conferred  by  the  effect,  a  wrong  and  invasion  of  private 
legislature.  Kane  v.  Baltimore,  15  Md.  right  in  like  manner  as  a  permanent  ob- 
240  (1859),  Tuck,  J.,  dissenting.  struction  or  diversion  of  the  water. 
In  Jfaeeachuaette  the  statute  authorized  Dwight  Printing  Co.  v.  Boston,  182  Mass. 
the  city  of  B.  to  take,  hold,  and  convey  to  588  (1877). 

said  city  all  the  water  of  S.  river  at  any  Where  a  city,  in  order  to  obtain  a  sop- 
point  in  or  above  the  town  of  F.,  and  pro-  ply  of  water  for  its  water-works,  dag  a 
vides  for  payment  to  any  one  injured  in  well  upon  its  own  bind  on  the  bank  of  a 
his  property  by  the  taking  of  or  injury  mill-pond,  which  had  been  dammed  up  at 
to  any  land,  real  estate,  water  or  water-  great  expense  by  its  owner,  and  so  near  to 
rights,  or  by  flowage,  or  by  the  inter-  the  pond  that  the  water  percolated  fW)m  it 
ference  with  or  injury  to  any  use  or  into  the  well,  and  also  placed  a  pipe  di- 
enjoyment  of  the  water  of  said  river  to  rectly  into  the  pond  to  be  used  whenever 
which  any  person  at  the  time  of  such  extra  water  was  needed  in  case  of  fire,  all 
taking  is  legally  entitled,  subject  to  all  of  which  was  done  without  condemnation 
the  duties,  liabilities,  and  regulations  of  proceedings  and  without  compensation  to 
the  statutes.  Under  a  petition  to  assess  the  owner  of  the  pond,  an  ii^unction  was 
damages  to  plaintiff's  rights,  the  only  issued  restraining  the  city  from  taking  the 
liyury  alleged  to  have  been  suffered  water  either  by  means  of  the  inpe  or 
(omitting  an  alleged  right  of  fouling  the  through  the  well  Emporia  ».  Soden,  25 
water  by  its  dye-works),  is  that  the  filing  Kan.  588. 

of  the  order  or  certificate,  required  by  the  i  Central  Park  Extension,  In  re^  16 
statute  to  be  recorded  in  the  registry  of  Abb.  Pr.  (N.  Y.)  56 ;  South  Park  Corn- 
deeds,  is  an  appropriation  of  all  the  waters  m'rs  v.  Williams,  51  111.  57.  The  legls- 
above  the  dam,  and  is  equivalent  to  a  war*  lature  may  authorize   the  eondemnaUon 
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lie  square}  or  for  the  constmction  of  drains  and  sewers.^    So,  for  the 
same  reaaons,  a  municipal  corporation  may  be  designated  as  the 

9f  tke  fB$  for  a  public  park  (MiUb  Em.  565,  note.    As  to  the  uses  of  a  public 

Donudn,  sees.  49,  50,  and  cases  ;  Lewis  park,   see  opinion  of  Folger,  J.,  45  N.  Y. 

Em.  Dom.  see.  175),  and  the  title  of  a  city  240;  post,  sec.  648,  note.    For  a  collection 

corporation   to   lands   thns    acquired    is  of  authorities  upon  the  rights  and  liabili- 

clothed  with  a  tmst  to  hold  them  for  this  ties  of  municipal  corporations,   and   of 

specific  purpose,  but  the  legislature  may  abutting  owners,  in  parks  dedicated  to 

(where  there  is  no  contract  with  creditors  public  use,  see  valuable  note,  by  the  Re- 

which  will  be  thereby  impaired)  relieve  porter,  to  Morris  9.  Sea  Girt  Imp.  Ck>., 

th«  dty  from  the  trust  and  authorize  a  88  N.  J.  £q.  (11  Stew.)  804. 

sale  of  the  lands  discharged  therefrom.  In  State  v.   Leffingwell,   54  Mo.  458 

There  is  no  contract  in  such  cases  with  the  (1878),  the  Supreme  Court  of  Missouri 

owners  of  adjacent  property.    Brooklyn  held  the  act  of  March  25, 1872,  establish- 

Fsxk  Comm*rs  v.  Armstrong,  45  N.  T.  ing  for  the  city  of  SL  Louis,  and  outside  of 

884  (1871) ;  tufra,  sec  599,  note  ;  pottt,  the  city,  what  is  known  as  the  Forest  Park, 

sec  861.    A  boisrd  of  park  commissioners  to  be  unconstitutional.    The  park  com* 

held  to  have  power  to  use  the  name  of  the  missioners  were  created  a  body  corporate, 

dty  in  any  proceeding  at  law  or  in  equity  with  power  to  purchase  and  to  condemn 

that  may  be  necessary  to  carry  into  effect  lands  for  the  park,  and  to  issue  |1, 200, 000 

the  olgects  in  the  act  creating  the  commis-  of  bonds  to  be  secured  on  the  lands  pur- 

■lon.    Philadelphia  v.  Germantown  Pass,  chased  and  condemned.    A  park  district 

K.  Co.,  10  Phila.  (Pa.)  165.  was  laid  off,  comprising  lands  surround- 

For  a  learned  discussion  dt  the  oonsti-  ing  the  park  within  a  designated  district, 

tutionality  of  an  act  authorizing  a  dty  to  and  provision  was  made  for  the  levy  and 

lap  omi  parks  outside  of  its  corporate  limits,  collection  for  twenty  years  of  a  special 

and  to  acquire  land  therefor,  see  Matter  tax  on  all  lands  within  this  district  to 

of  Mayor  of  New  York,  99  N.  Y.  569.  pay  the  prindpal  and  interest  of  the  park 

Nature  of  a  dty's  ownership  of  a  park  nt-  bonds.    The  act  was  held  invalid  on  two 

nate  outside  of  the  dty  limits.    Mayor  v.  grounds.     1.   It  infringed  the  constitu- 

Park  Comm'rs,  44  Mich.  602;  ante,  sec.  tional  provision,    "Corporations  may  be 


»  Owners,  kc.  In  re  Pine  St.  v.  Albany,  implied  in  the  grant  of  power  to  enforce 
15  Wend.  (N.  Y.)  874  (1886).  In  this  ordinances  "to  construct  and  regulate 
case,  the  legislature  authorized  the  con-  sewers,  and  to  provide  for  the  payment 
demnation  of  property  for  sl  public  square  of  the  cost  of  constructing  the  same." 
in  the  dty  of  Albany,  and  inquired  the  Allen  r.  Jones,  47  Ind.  488  (1874).  In  this 
damages  to  the  land-owners  whoee  property  case  Doumey,  J.,  says:  **The  right  of 
was  taken  to  be  apportioned  amongst  the  eminent  domain,  or  that  right  by  which 
owners  of  the  ground  to  be  benefited,  the  sovereign  power,  for  public  uses,  takes 
The  court  sustained  the  validity  of  the  and  appropriates  the  property  of  the  citi- 
enactment,  and  held  that  the  taking  of  zen,  is  one  which  should  be  watched  with 
ground  for  such  a  purpose  was  as  much  a  great  vigilance.  It  should  never  be  ex- 
public  use  as  if  taken  for  a  street,  and  that  ercised  except  when  the  public  interest 
the  mode  of  compensation  (by  an  assess-  clearly  demands  it,  and  then  cautiously 
ment  of  benefits  instead  of  a  general  tax)  and  in  accordance  with  law.  The  right  is 
was  unimportant,  and  no  evidence  that  one  which  lies  dormant  in  the  State  un- 
the  use  is  not  a  public  one.  As  to  dedi'  til  legishitive  action  is  had  pointing  out 
caiian  of  land  for  "  parks,"  **  public  the  occadon,  mode,  conditions,  and  agen- 
•quaies."  Ac,  ate  post,  sec.  648.  cies  for  its  exercise"  (citing  Dyckman  v. 

«  HUdreUi  V.  Lowell,  11  Gray  (Mass.),  New  York,  5  N.  Y.  484  ;  Cooley  Const. 

845.      The  power  to  condemn  land  for  Lim.  527).    Allen  v.  Jones,  47  Ind.  488 

sewers  mutt  be  pMnly  given,  and  is  not  (1874) ;  post,  sec  469. 
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public  agency  to  ''purchase  or  otherwise  take  lands"  within  a 
large  district,  on  compensation  being  made,  in  order  to  raise  and 
drain  them  so  as  to  abate  an  existing  nuisance  thereon.^ 

fonned  under  general  laws,  but  shall  not  stance,  comprised  the  greater  part  of  tiie 
be  created  by  special  acts,  except  for  population  of  the  county.  St.  Louis  Co. 
municipal  purposes  ;  no  municipal  corpo-  Court  v,  Oriswold,  68  Mo.  175  (1874). 
rations,  except  cities,  shall  be  created  by  In  Flatbush,  &c,  In  re,  60  N.  Y.  898 
special  act."  The  Park  Act  was  decided  (1875),  relating  to  Prospeot  Park  in  the 
to  be  a  special  act  and  to  create  a  oorpo*  city  of  Brooklyn,  it  was  held  that  the 
ration  other  than  municipa].  2.  It  was  legislature  had  not  attempted  to  anthoriae 
invalid  because  it  levied  a  special  tax  or  the  assessment  of  lands  in  the  adjoining 
local  assessment  exclusively  upon  certain  town  of  Flatbush  to  aid  in  paying  f<w  lands 
designated  lands  ouUide  of  the  city,  for  an  acquired  for  the  park,  and  that  it  was  be- 
object  general  in  its  nature,  and  which  yond  the  competency  of  the  l^gisktme  to 
the  act  declared  to  be  of  great  importance  assess  lauds  in  Flatbush  to  pay  debts  pre- 
to  the  city  of  St.  Louis,  conducive  to  its  viously  incurred  by  Brooklyn  under  prior 
dignity  and  character  and  to  the  health  acts.  Ante,  sec  71.  Ae  to  loeal  aeteetmrnia, 
and  recreation  of  its  inhabitants.  The  see  post,  chap.  xix. 
remarks  of  Wagner,  J.,  on  the  abuses  of  ^  Dingley  v.  Boston,  100  Mais.  544 
local  assessments  are  emphatic,  and,  in  (1868)  ;  supra,  sec  589  ;  New  Orieans 
view  of  the  case  before  the  court,  just.  Draining  Co.,  /a  re,  11  La.  An.  888  ; 
He  concludes  by  saying,  '*The  Constitu-  Mills  £m.  Dom.,  sees.  16,  854,  and  oases; 
tion  has  wisely  erected  a  barrier  against  Lewis  Em.  Dom.  sees.  185-197.  In  Baevea 
this  exorbitant  power,  and  there  Ib  a  v.  Wood  Ck>unty  Treasurer,  8  Ohio  St 
time  in  the  tide  of  this  special  Ux-  883,  345  (1858),  a  law  authorising  an 
atiou  when  it  must  be  said,  '  Thus  £Eir  entry  upon  private  property,  and  the  oon- 
shalt  thou  go,  and  no  farther.' "  A  sub-  struction  of  drains  when  demanded  bj 
sequent  act,  passed  in  consequence  of  the  private  and  not  by  public  inttrett,  was  ad- 
above  decision,  authorizing  the  appropri-  judged  void.  Approving  Albany  Street^ 
ation  of  land  for  a  public  park  for  the  In  re,  11  Wend.  (N.  T.)  149  ;  Bloodgood 
benefit  of  the  inhabitants  of  St.  Louis  v.  Mohawk  &  H.  R.  B.  R.  Co.,  18  Wend. 
County  (which  embraces  the  city  of  St.  (N.  Y.)  9,  59  ;  Varick  v.  Smith,  5  IHugs 
Louis),  the  park  being  located  near  to  (N.  Y.),  137;  Sedgw.  on  Const.  Law, 
but  outside  of  the  limits  of  the  city,  and  514,  515  ;  Rutherford's  Case,  78  Fa.  St. 
also  authorizing  the  issue  of  bonds  of  the  82  (1872)  ;  s.  o.  18  Am.  Bepb  655;  ase^ 
county  to  pay  for  the  lands  purchased  also,  Cooley  Const.  Lim.  588 ;  Peopla  v. 
and  condemned,  and  for  the  improvement  Nearing,  27  K.  Y.  806  ;  Andenoa  «. 
of  the  park,  the  bonds  to  be  paid  by  tax-  Kerns  Draining  Co.,  14  Ind.  199  ;  Talbol 
ation  of  all  the  property  in  the  county,  v.  Hudson,  16  Gray  (Mass.),  417.  Tha 
including  the  city,  and  the  park  to  be  laid  drainage  act  of  North  Carolina  of  1796  it 
out,  improved,  and  managed  by  a  board,  not  unconstitutional  as  taking  land  far  a 
one  half  of  which  was  to  be  appointed  mere  private  purpose;  for  althoo^  tha 
by  the  county  court  and  one  half  by  the  canal  may  be  private  property,  all 
mayor  of  the  city,  was  sustained  as  not  may  acquire  Uie  right  to  drain  into  it 
in  conflict  with  any  provision  of  the  Con-  just  terms,  and  th^  redprooal  dntias 
stitution  of  the  State.  The  court  dis-  subject  to  judicial  regulation.  Noriiael «. 
tinctly  held  that  such  an  appropriation  of  Cromwell,  70  N.  C.  634  (1874) ;  a.  a  16 
land  was  for  a  "public  use,"  and  that  it  Am.  Bep.  787.  The  New  Yoik  law  of  1871, 
was  competent  for  the  legislature  to  chap.  dlxvL,  authoriring  the  draining  of 
authorize  a  county  to  create  a  debt  for  private  lots  in  the  dty  of  New  York  bf 
the  purpose  of  establishing  a  park  for  the  the  department  of  public  wo^a,  on  the 
benefit  of  its  inhabitants,  including  the  certificate  of  the  board  of  health  that  tha 
inhabitants  of  the  city,  who,  in  this  in-  same  is  necessary,  Ac,  and  profviding  lor 
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§  599  (464).  Same  subject.  Ornamental  Pnrposea. «-  It  bas  been 
said  tbat  since  public  necessity  is  the  basis  of  the  right  of  eminent 
domain,  the  right  cannot  be  exercised  except  where  the  purpose  is 
useful,  and  therefore  that  property  cannot  be  compulsorily  acquired 
against  the  owner^s  consent  when  wanted  merely  for  ornamental 
purposes.^    Chancellor  Kent,^  referring  to  the  opinions  of  conti- 

coUecting  the  expense  by  an  assessment  on  or  wharf,   or   highway   between    certain 

the  property  benefited,  is  onconstitutiona],  termini,  it  may  be  very  important  and 

in  making  no  provision  for  compensation  imperative.       I  am  aware  of  no  prece- 

to  the  Und-owners.    Cheesbrongh,  In  re,  dents  abroad  for  each  seizures  of  private 

17  Hon  (N.  T.),  561.  property,    for   objects   like   the   former, 

^  AngeU  on  Highways,  sec  S5  ;  Smith  though  some  such  doctrines  appear  to  have 

Commentaries  on  Stat,  and  Const.  Law,  been  advanced  in   this  country."     See, 

335.    By  the  Supreme  Court  of  Ver-  also,  Boston  Mill  Corp.  v.  Newman,  12 


mon/itis  said  that  highways  and  streets  Pick.   (Mass.)  476;   Cooley  Const.   Lim. 

cannot  be  laid  out  for  the  mere  purpose,  531,   533 ;  Dunn  v.   Charleston,   Harper 

or  mainly  for  the  purpose,  of  embdliihing  (S.   C.)   Law,  189  (1824) ;  Bankhead  v. 

and  ornamenting  the  grounds  about  a  pub-  Brown,  25  Iowa,  540  ;  Eldridge  v.  Smith, 

lie  building,  but  that  these  results  may  be  34  Vt.  484  ;  Wild  v,  Deig  (private  road), 

taken  into  consideration    in    connection  43  Lid.  455  (1873) ;  s.  c.  18  Am.  Bep. 

with  the  public  convenience  and  neces-  899. 

sity  ;  if  the  latter  exist,  the  resulting  in-  The  legislature  incorporated  the  "  Mem- 
ddental  embellishment  wiU  not  render  phis  Freight  Co.,"  giving  to  it  "  the  privi- 
the  estabUahment  of  the  highway  or  lege  of  loading  and  unloading  freight, 
street  lUegaL  Woodstock  v,  Callnp,  28  goods,  and  other  property  on  boats  that 
Yt.  587  (1856) ;  s.  c.  29  Vt  847.  See,  may  touch  at  the  port  of  Memphis ;  of 
CD  the  general  subject,  the  opinion  of  erecting  on  the  bank  of  the  Mississippi 
Woodburify  J.,  in  West  River  Bridge  Co.  River,  in  the  city  of  Memphis,  such  sheds, 
V.  Dix,  6  How.  545,  wliere  the  subject  of  railroad  tracks,  engines,  and  their  equip- 
eminent  domain  is  ably  examined.  In  ments,  as  may  be  necessary  for  hauling 
the  case  last  referred  to,  this  learned  judge,  freight."  No  right  was  given  to  the  public 
in  the  course  of  his  opinion,  observes  :  to  use  the  property  or  privileges  given  to 
"  When  we  go  to  other  public  uses,  not  so  the  company,  and  no  right  of  legislative 
urgent,  not  connected  with  precise  locali-  regulation  of  tolls  was  reserved.  It  was 
ties,  not  difficult  to  be  provided  for  with-  held  that  this  company,  organized  for  pri- 
oat  the  power  of  eminent  domain,  and  in  vate  advantage  and  profit,  could  not  be 
places  where  it  would  be  only  conveni-  invested  with  the  right  to  condemn  prop- 
ent,  but  not  necessary,  I  entertain  strong  erty,  against  the  owner's  consent,  to  lay 
doubts  of  its  applicability.  Who  ever  down  a  railroad  track  from  the  streets  of 
heard  of  laws  to  condemn  private  prop-  the  city  to  the  margin  of  the  river,  for  the 
erty  for  public  use,  for  a  marine  hospital  reason  that  the  use  was  not  a  public  use, 
or  State  prison  ?  So  a  custom-house  is  a  within  the  meaning  of  the  Constitution. 
public  use  for  the  general  government.  It  will  be  noticed  that  "The  Promenade," 
and  a  court-house  or  jail  for  a  State.  But  over  which  the  right  of  way  was  sought, 
it  would  be  difficult  to  find  precedent  or  is  treated  by  the  case  as  the  private  prop- 
argument  to  justify  taking  private  prop-  erty  of  the  city  of  Memphis.  There  is, 
erty,  without  consent,  to  erect  them  on,  however,  no  discussion  of  the  question  as 
though  appropriate  for  the  purpose.  No  to  the  legislative  power  over  property  thus 
necessity  seems  to  exist  which  is  suffi-  dedicated.  Memphis  Freight  Co.  t;.  Mem- 
cient  to  justify  so  strong  a  measure.  A  phis,  4  Coldw.  (Tenn.)  419  (1867). 
particular  locality  as  to  a  few  rods  in  re-  ^  Gardner  v.  Newburgh  Trs.,  2  Johns. 
pect  to  their  site  is  usually  of  no  conse-  (N.  T.)  Ch.  162,  166  (1816). 
qoenoe,  while  as  to  light-house,  or  fort, 
VOL.  II.  —  4 
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nental  jurists  on  the  subject  of  eminent  domain,  observes  that  Byn- 
kershoeck  ^  "  insists  that  private  property  cannot  be  taken,  on  any 
terms,  without  the  consent  of  the  owner,  for  purposes  of  public  or- 
nament  or  pleasure;  and  he  mentions  an  instance  in  which  the 
Boman  Senate  refused  to  allow  the  prsetors  to  cany  an  aqueduct 
through  the  farm  of  an  individual,  against  his  consent,  when  in- 
tended merely  for  ornament''  If  it  be  admitted  or  shown  in  any 
given  case  that  the  ornamental  purpose  is  not  associated  with  any 
useful  purpose  it  would  seem  to  be  true  that  it  is  inconsistent  with 
the  respect  in  which  all  enlightened  governments  hold  private  prop- 
erty to  say  that  it  can  be  compulsorily  taken  from  the  owner.  Sudi 
a  use  is  not,  within  the  meaning  of  the  American  Constitutions,  a 
legitimate  ^* public  use."  But  if  land  for  public  squares  and  parkSi 
which  are  largely,  though  not  exclusively,  for  ornament,  may  be 
assumed  by  the  State,  upon  payment  to  the  owner,  it  would  be  dif- 
ficult to  hold  an  act  unconstitutional  which  authorized  the  condem- 
nation of  land  for  a  public  fountain  or  as  a  site  for  a  monument. 
The  Boman  Law,  as  we  have  seen,  authorized  legacies  ad  omatum 
eivitatis  and  ad  honorem  dvitatis,  which  became  frequent :  and  in 
respect  of  cities,  it  would  perhaps  be  difficult  to  hold  that  the  legis- 
lature could  not  authorize  land  to  be  taken  for  purposes  which 
would  fall  within  the  description  of  ornamental  rather  than  usefoL 
It  would  be  an  extreme  case  where  a  purpose  was  wholly  orna- 
mental, and  not  at  all  useful.  These  questions,  however,  lie  upon 
the  boundary  of  legislative  power,  and  have  not  been  very  fally 
illustrated  by  actual  adjudications.^ 

^  Bynketshoeck,  Qneest  Jar.  Fab.  b.  2,  could  be  impeached  bj  showiog  that  the 

chap.  XV.  way  was  wholly  npon  the  land  of  the 

^  An  interesting  iUnstration  of  the  sab-  plaintiffs  ;  that  it  entered  their  land  finom 

ject  discassed  in  the  text  is  afforded  by  a  highway  and  retamed  to  it  near  the 

the  somewhat  singular  case  of  Higginson  place  at  which  it  entered ;  that  it  lad  to 

V,  Kahant,  11  Allen  (Mass.),  530  (186C).  no  other  way  or  landing  places  and  eonld 

In  MasaachuieUs  the  usaal  constitutional  be  used  for  no  purposes  of  baainflai  or 

provision  exists  that  the  property  of  indi-  duty,  or  of  access  to  the  lands  of  any  other 

viduals  can  be  appropriated  to  public  uses  person  ;  but  that  it  was  laid  oqt  by  the 

only  when  the  public  exigencies  require  selectmen  of  the  town  with  tho  deaign  to 

it ;  and  the  doctrine  has  been  asserted  provide  access,  not  for  the  town  manly, 

therein  that  public  ways  are  for  travel  and  but  for  the  public,  to  points  or  plaoes  in 

not  for  places  of  amusement.    Blodgett  v,  the  lands  of  the  plaintifib  which  preaentpd 

Boston,  8  AUen  (Mass.),  237.    See  Balch  pleasing  natural  scenery.    The  oonrtint- 

V.  Essex  Co.  Comm'rs,  108  Mass.  106  ;  Re  tained  the  validity  of  the  proceedings  to 

Mt  Washington  Road  Co.,  36  N.  H.  134;  establish  the  road.    The  sabstanoe  of  its 

po$t,  sec  1000.    The  proper  authorities  of  reasoning  is  that  the  only  trae  test  is 

the  town  in  due  form  laid  out  a  town  way,  whether  the  road    is  wanted  for  pnblie 

and  the  above-mentioned  case  of  Higgin-  travel ;  that  whether  wanted  for  this  pQr> 

son  9.   Nahant    presented    the  question  pose  is  a  question  not  committed  by  tiie 

whether  the  proceedings  to  establish  it  legislature  to  the  determination  of  the 
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§  600  (465).  LegbOatiTe  and  Jndiolal  I>omaiii  diitiiigiiiihed.  —  Of 
the  necessity  or  expediency  of  exercising  the  right  of  eminent  domain 
in  the  appropriation  of  private  property  to  publio  uses,  the  opinion 
of  the  l^islatore  or  of  the  corporate  body  or  tribunal  upon  which 
it  has  conferred  the  power  to  determine  the  question,  is  conclusive 
upon  the  courts,  since  such  a  question  is  essentially  political  in  its 
nature,  and  not  judicial^  But  the  question  whether  the  specified  use 
is  a  public  use  or  purpose,  or  such  use  or  purpose  as  will  justify  or 
sustain  the  compulsory  taking  of  private  property,  is,  perhaps,  ulti- 
mately a  judicial  one,  and,  if  so,  the  courts  cannot  be  absolutely  con- 
cluded by  the  action  or  opinion  of  the  legislative  department  But 
if  the  legislature  has  declared  the  use  or  purpose  to  be  a  public  one, 
its  judgment  will  be  respected  by  the  courts,  unless  the  use  be  pal- 
pably private,  or  the  necessity  for  the  taking  plainly  without  reason- 
able foundation.^    But  if  the  use  be  public^  or  if  it  be  so  doubtful 

eoforta,  bat  to  the  local  uithorities ;  and  Em.  Dom.  sec  18,  cites  the  cases  bear- 
that  where  there  is  a  sofBeient  amomit  of  iiig  opon  the  subject  discussed  in  the  text. 
trarel  to  warrant  the  constmctiQn  of  a  There  is  deep  philosophy  and  wisdom  in 
partienlar  road  the  eourts  cannot  enter  the  saying  *'  Take  carp  of  the  beautiful ; 
upon  an  inquiry  as  to  the  reasons  which  the  useful  will  take  care  of  itself.'*  Look- 
may  induce  people  to  tntvel  upon  it.  It  ing  to  the  fact  that  what  may  be  called  or- 
is aofficient  if  they  wish  to  travel  upon  naments,  such  as  squares,  fountains,  mon- 
it  for  any  imiooent  and  lawful  purpose^  uments^  &c.,  have  sdways  existed  in  cities, 
whether  for  businesB,  or  duty,  or  pleasure,  the  suggestion  of  the  text  is  probably 
"The  passing  frum  place  to  place,"  says  sound  that  it  would  be  an  extreme  case 
Mr.  Justice  Hoar,  who  gave  the  opinion  where  the  use,  though  chiefly  for  ornament, 
of  the  court,  "  is  a  rightfid  object  of  pub-  was  not  at  the  same  time  useful  in  the 
lie  provision  in  Itself ;  and  the  occasions  degree  that  would  support  a  legislative  act 
for  it  are  as  extensive  as  the  pursuits  of  authorizing  the  taking.  If  the  use  is 
life.  PUaawrt  travel  may  be  accominO"  public,  the  degree  of  usefulness  is  a  legis- 
daUd  Of  w€U  as  bunness  travel.  If  the  lative,  not  a  judicial  question.  Mills  £m. 
doctrine  lor  which  the  plainti£fs  contend  Dom.  sec.  11  and  cases ;  Lewis  £m.  Dom. 
were  supported,  it  would  also  follow  that  chap.  vii. 

the  legislature  would  not  have  the  consti-         ^  People  v.  Smith,  21  N.  Y.  597  ;  Giesy 

tational  right  to  take  private  property  for  v.  Cine,  W.  &  Z.  R.  R.Co.,  4  Ohio  St.  308  ; 

a  public  park  or  pleasure  ground,  making  Yarick  v.  Smith,  5  Paige  (N.  Y.),  137  ; 

full  oompensation  to  the  owner,  —  a  con-  Brooklyn  Park-  Comm'rs  v,  Armstrong,  45 

elusion  which  we  should  hesitete  to  arrive  N.  Y.  284  (1871);  Fowler,  In  re,  53  N.  Y. 

at  without  much  farther  consideration,  in  60  (1873).     The  reader  will  find  a  very 

view  of  the  important  relations  which  air,  fall  discussion  of  the  subject  in  Scudder  v. 

ezerdse,  and  recreation  bear  to  the  gen-  Trenton  Del.  Falls  Co.,  1  Saxt.  (N.  J.) 

eral  health  and  welfare  of  the  community."  694;  St.  Louis  Co.  Court  w.  Griswold,  58 

Since  the  making  of  provision  for  opening  Mo.  175  (1874)  (Forest  Park  Case);  Tide 

poblie  ways  is  confessedly  a  legislative  Water  Co.  v.  Coster,  18  N.  J.  £q.  (8  C.  £. 

duty,  and  such  an  object  a  public  one  Green)   518 ;   MiUs   £m.   Dom.  sec.  11, 

{anU,  sees.  15S,*596),  this  case,  it  is  evi-  and  cases.     The  text    approved  by  Mc- 

dent,  does  not  hold  that  it  would  be  lawful  AUister,  J.,  in  Chicago  v.  Wright,  69  III. 

eompalsorily  to  acquire  private  property  827  (1878). 

for  mere  purposes  of  pleasure  wholly  dis-         *  Commonwealth    o.   Breed,    4    Pick. 

sociated  from  purposes  of  utility.     Mills  (Mass.)   468;    Hasen    v.  Essex   Co.,    12 
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that  the  courts  cannot  pronounce  it  not  to  be  such  as  to  justify  the 
compulsory  taking  of  private  property,  the  decision  of  the  legisla- 
ture, embodied  in  the  enactment  giving  the  power,  that  a  necessity 
exists  to  take  the  property,  is  final  and  conclusive.^ 

§  601  (466).  Munioipal  ZSzeroise  of  Power. «- In  exercising  the 
power  of  eminent  domain,  the  city  council  need  not  prefoLce  their 
actidn,  as,  for  example,  laying  out  of  a  highway  or  street,  by  declar- 
ing that  they  find  the  same  to  be  necessary  or  expedient  This 
necessity  is  sufficiently  implied  in  their  action  on  the  subject,  inas- 
much as  they  can  act  only  in  such  a  case.    They  need  not  record 


Cush.  (Mass.)  477  ;  Bankhead  v.  Brown, 
25  Iowa,  540 ;  Hanson  v,  Vernon,  27 
Iowa,  28 ;  Concord  Railroad  v.  Greely,  17 
N.  H.  47 ;  2  Kent  Com.  840  ;  Memphis 
Freight  Co.  v.  Memphis,  4  Coldw.  (Tenn.) 
419  (1867);  Taylor  v.  Porter,  4  Hill  (N. 
Y.),  142  ;  Gaernsey  v,  Burlington  Tp.,  4 
Dillon,  372,  375  (1877);  Townsend,  In  re, 
39  N.  Y.  174  ;  Deansville  Cem.  Assoc., 
In  re,  66  N.  Y.  569  (1876);  Weismer  v. 
Douglas,  64  N.  Y.  91  (1876);  City  Cem. 
Assoc.  V,  Meuiuger,  14  Ran.  312  (1875); 
Cooley  Const.  Lim.  530  et  aeq.  Speaking 
of  this  subject,  Shaw,  C.  J.,  says  :  "  It  is 
contended  that  if  this  act  was  intended  to 
authorize  the  defendant  company  to  take 
the  mill  power  and  mill  of  the  plaintiff,  it 
was  void,  because  it  was  not  taken  for  pub' 
lie  use,  and  it  was  not  within  the  power  of 
the  government  in  the  exercise  of  the 
right  of  eminent  domain.  This  is  the 
main  question.  In  determining  it,  we 
must  look  to  the  declared  purposes  of  the 
act ;  and  if  a  public  use  is  declared,  it 
will  be  so  held,  unless  it  manifestly  ap- 
pears by  the  provisions  of  the  act  that 
they  can  have  no  tendency  to  advance 
and  promote  such  public  use."  Hazen  v. 
Essex  Co.,  supra;  Mills  £m.  Dom.  sec. 
10  and  cases  ;  Lewis  Em.  Dom.  sec.  158 ; 
infra,  sees.  603,  619,  note.  Consult  on 
this  subject  opinion  of  Appleton,  C.  J.,  in 
Allen  V.  Inhabitants  of  Jay,  60  Me.  124 
(1871);  8.  c.  12  Am.  Law  Reg.  N.  s.  481, 
and  note  by  Bedfield,  J. ;  Burlington  Tp. 
V,  Beasley,  94  U.  S.  810  (1876);  Guernsey 
V,  Burlington  Tp..  4  Dillon,  372  (1877); 
County  Comm'rs  v.  Chandler  (toll  bridges), 
96  U.  S.  205  (1877);  anU,  sec.  510,  and 
notes.    The  Constitution  of  Missouri  of 


1875  (sec.  20,  art  2)  provides  that  "the 
question  whether  the  contemplated  nee  be 
really  public  shall  be  a  judidal  question, 
and,  as  such,  judicially  determined,  with- 
out regard  to  any  legislative  assertion  that 
the  use  is  public"  See  CSty  of  Savannah 
9.  Hancock,  91  Mo.  54. 

In  Kentucky  it  has  been  derided  that 
where  real  property  has  been  taken, 
through  the  exercise  of  eminent  domain, 
for  a  particular  public  nsfs  it^may  be  ap* 
plied  to  another,  but  a  kindred,  public 
use,  with  the  consent  of  the  legislatoie^ 
without  working  a  reversion  to  the  origi- 
nal owner.  Curran  v,  Louisville,  88  Ky. 
628. 

^  See  authorities  last  cited.  Talbot  v. 
Hudson,  16  Gray  (Mass.),  417.  The 
Court  of  Appeals  of  New  Yoric  has  dis- 
tinctly held  that  the  question,  whether  the 
use  is  public  or  private,  is  a  judidal  one, 
and  that  the  judgment  of  the  legislature 
on  the  point  is  not  conclusive.  Deans- 
ville Cem.  Assoc.,  In  re,  66  K.  Y.  560 
(1876);  8.  P.  St  Ix)uis  Co.  Court  v.  Gris- 
wold  (Forest  Park  case),  58  Mo.  175 
(1874).  The  language  of  the  text  of  this 
section  is  guarded,  and  the  view  there  in- 
timated is  the  safe  and,  perhaps,  the 
sound  one.  The  citizen  is  more  secure  is 
his  rights  where  the  ultimate  dedsion  re- 
specting the  use  or  right  to  take  is  left  to 
deliberate,  un impassioned,  and  conserva- 
tive judgment  of  the  courts ;  but  if  the 
power  of  eminent  domain  rests  slone  upon 
the  basis  of  the  public  necessities  or  of 
public  policy,  it  seems  somewhat  difficult 
to  maintain  that  the  legislative  determina- 
tion of  this  question  is  not  oonclosiTe. 
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their  motives  where  they  have  jurisdiction  to  act.  It  might  be 
Otherwise,  were  their  jurisdiction  made  to  depend  upon  their  first 
finding  a  preliminary  fact  to  be  true.^ 

§  602  (467).  Same  snbjeot.  —  The  legislature,  instead  of  directly 
exercising  the  power  to  take  private  property  for  public  use,  may 
delegate  it,  attended,  of  course,  by  its  constitutional  restrictions,  to 
private  corporations  organized  for  public  purposes,  and,  of  course, 
therefore,  to  municipal  corporations,  which  are,  for  purposes  of  local 
government,  essentially  public  in  their  nature  and  ends;  and  it  may, 
also,  confer  upon  them  the  right  to  decide  upon  the  existence  of  the 
necessity  for  its  exercise.  Thus  a  municipal  corporation  may  be  con- 
stitutionally invested  with  the  power  to  open  and  establish,  by  comr 
pulsory  acquisition  or  by  purchase,  such  streets  or  parks  as  its 
council  may  judge  to  be  expedient  or  necessary.^ 


^  Townsend  o.  Hoyle,  20  Conn.  1,  9 
(1849),  per  ElUworth,  J.  Text  quoted  and 
approved.  Allen  v.  Jones,  47  Ind.  442 
(1874).  A  finding,  by  the  city  anthoritiea, 
that  "  public  convenience  requires  '*  the 
laying  out  of  a  street,  is  equivalent  to 
finding  that  it  is  "  necessary  "  in  the  sense 
of  the  statute.  Hunter  v,  Newport,  5 
B.  I.  325  ;  Watson  v.  South  Kingston,  lb. 
562.  See  chapter  on  Ordinances,  anUf  sec 
818  ;  anU,  sec.  598,  note. 

*  People  V,  Smith,  21  N.  Y.  695  (1860); 
Wilson  r.  BL  Cr.  Marsh  Co.,  2  Pet  251  ; 
Bloodgood  V.  Mohawk  &  H.  R.  R.  Ca,  18 
Wend-  (N.  Y.)  9  ;  West  River  Br.  Co.  v. 
Diz,  6  How.  507 ;  Mercer  v,  Pittsburgh, 
Ft  W.  &  C.  Railroad  Co.,  36  Pa.  St.  99  ; 
Commonwealth  r.  Charlestown,  1  Pick, 
(^lass./  180;  Scudder  v.  Trenton  Del. 
Falls  Co.,  1  Sazt  (N.  J. )  694  ;  Harbeck  v. 
Toledo,  11  Ohio  St  219  ;  Shaffner  v.  St 
Louis,  31  Mo.  264  ;  Cherokee  i;.  Sioux 
City  k  I.  F.  Town  Lot  Co.,  62  Iowa,  279; 
Rhine  r.  McKinney,  58  Tex.  354 ;  Swan 
V.  Williams,  2  Mich.  427  ;  Embury  v. 
Conner,  3  N.  Y.  611  (1850);  Alexander  v. 
Baltimore,  5  Gill  (Md.),  383  ;  Sedgw.  on 
Stat  and  Const  Law,  517  ;  ante,  sec.  44. 
Power  may  be  del^ated  by  the  legislature 
to  park  eommissianen.  West  Chicago  Park 
Comm'rs  v.  West  Union  Tel.  Co.,  103  IlL 
33. 

As  the  right  of  eminent  domain  apper- 
tains to  sovereignty,  the  legislature  has  no 
power  to  make  a  grant  in  restraint  of  it ; 


such  a  grant  is  not  binding  upon^he  State 
and,  even  where  it  has  been  relied  upon,  the 
State  may  resume  its  sovereign  right  with- 
out violating  the  inhibition  of  the  Federal 
Constitution  against  impairing  the  obliga- 
tion of  contracts.  Hyde  Park  v,  Oakwoods 
Cem.  Assoc.,  119  III.  141.  General  power 
to  lay  out  streets  held  not  to  authorize  the 
condemnation  of  the  lands  of  a  cemetery 
assodatum.  Cemetery  Association  v.  New 
Haven,  48  Conn.  284  (1875);  8.  c.  21  Am. 
Rep.  643,  and  note.  The  expediency  of 
exercising  the  power  usually  given  to  oi>en 
streets  is  generally  left  solely  to  the  judg- 
ment of  the  governing  body  of  the  corpo- 
ration ;  and  its  judgment  when  rightfully 
exercised  is  not  subject  to  judicial  revision. 
Methodist  Prot  Church  v,  Baltimore,  6 
Gill,  391  ;  post,  sec.  832  et  seq.  ;  Curry 
V.  Mt  Sterling.  15  IlL  320  (1853).  Power 
may  be  delegated  to  I0041I  anthonties  to 
determine  the  expediency  of  building  a 
bridge  over  a  creek.  Commonwealth  v. 
Charlestown,  1  Pick.  (Mass.)  180.  Streets 
may  be  established  by  direct  action  of 
the  legislature,  as  by  ordering  a  survey 
of  a  town  to  be  made,  and  declaring  the 
map  to  be  a  public  record.  Such  streets 
are  public  highways  without  being  for- 
mally opened  or  used.  West  v.  Blake,  4 
Blackf.  (Ind.)  234  (1836).  The  law  must 
provide  a  method  of  condemning  streets 
before  they  can  be  opened  and  local  assess- 
ments made.  State  r.  West  Hoboken  Tp., 
37  N.  J.  L.  77. 
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§  603  (468).  CoDBtrnotioii  of  Power. — Whether  the  power  be 
exercised  directly  by  the  legislature,  or  mediately  through  muni- 
cipal corporations  or  other  public  agencies,  the  purpose  or  use  for 
which  private  property  is  authorized  to  be  appropriated  should  he 
specified'  by  the  legislature^  and  the  power  will  not  be  enlarged  by 
doubtful  construction.^  Therefore,  authority  to  a  city  corporation  to 
appropriate  private  property  for  streets,  lanes,  alleys,  and  public 
squares  or  grounds,  does  not  confer  the  power  compulsorily  to  take 
private  property  upon  which  to  erect  a  city  prison.*  So  where  the 
purpose  for  which  land  is  to  be  taken  is  as  well  met  by  construing 
the  authority  to  warrant  the  taking  of  an  easement  only  as  of  the 
fee,  the  .grant,  if  doubtful,  will  be  construed  most  favorably  for  the 
citizen.' 

§  604  (469).  Power  must  be  etrioUy  punned.  —  Not  only  must 
the  authority  to  municipal  corporations  or  other  delegated  l^;isla- 
tive  agents,  to  take  private  property,  be  expressly  conferred,  and  the 
use  for  which  it  is  taken  specked,  but  the  power,  with  all  constitu- 
tional and  statutory  limitations  and  directions  for  its  exercise,  must 
be  strictly  pursued.  Since  the  power  to  condemn  private  property 
against  the  will  of  the  owner  is  a  stringent  and  extraordinary  (me» 
based  upon  public  necessity  or  an  urgent  public  policy,  the  rule  re- 
quiring the  power  to  be  strictly  construed  and  the  prescribed  mode 
for  its  exercise  strictly  followed,  is  a  just  one,  and  should,  within  all 
reasonable  limits,  be  inflexibly  adhered  to  and  applied.^ 

^  Supra,  see.  589  ;  infraf  sees.  012,  *<£ast  St.  Louis  v,  St.  John,  supra.  It 
765  ;  Claiborne  Street,  In  r«,  4  La.  An.  7;  would  seem  to  be  the  opinion  of  Mr.  Jut- 
Exchange  Alley,  In  re,  4  La.  An.  4  ;  East  tice  Woodbury  that  private  property  could 
St.  Lonis  t;.  St.  John,  47  111.  463  (1868) ;  not  be  compulsorily  taken  for  such  a  por- 
Cooley  Const.  Lim.  530,  541 ;  Kane  o.  pose,  if  the  legislature  had  anderttken  to 
Baltimore,  15  Md.  240  (1859).  In  proceed-  grant  the  power.  He  says :  "  Who  erer 
ings  to  open  streets,  the  costs  thereof  can-  heard  of  laws  to  condemn  priyste  property 
not,  unless  the  right  to  do  so  be  expressly  for  public  use  for  a  marine  hospital  or 
or  plainly  given  by  the  statute,  be  added  State  prison  ? "  West  River  Br.  Co. 
to  the  damages  and  collected  from  the  v,  Dix,  6  How.  (U.  S.)  545 ;  out*,  see. 
owners  of   the  adjacent  property.      The  599. 

words,  **  the  expenses  of  said  improve-  •  Edgarton  v.  HuflT,  26  Ind.  85  ;  supra^ 
ment,"  do  not  embrace  the  costs  of  the  sec.  589.  Compare  Water  Works  Co.  r. 
proceedings.  In  the  absence  of  authority  Burkhart,  41  Ind.  364  (1872).  See  Hey- 
to  collect  the  same  from  adjacent  owners,  neman  v.  Blake,  19  Cal.  579 ;  Kane  v. 
the  costs  must  be  borne  by  the  corpo-  Baltimore,  15  Md.  240;  Mills  Em.  Do- 
ration.  Morris  9.  Chicago,  11  111.  650  main,  sec.  49,  and  cases. 
(1850);  8.  p.  111.  &  Mich.  Canal  Trs.  v.  «  Shaffner  v.  St  Louis,  81  Mo.  264 
Chicago,  12  111.  408.  See  Philip  Street,  (1860);  Lexington  v.  Long,  Ih,  869  ;  Bel- 
In  re,  10  La.  An.  818.  See  for  rule  in  cher  Sugar  Refining  Co.  v.  St.  Louis  Grain 
California,  Sinton  v.  Ashbury,  41  Cal.  525  Elevator  Co.,  82  Mo.  121 ;  Helena  v.  Har- 
(1871);  postf  sec.  765.  vey,  6  Mont.  114 ;  Lance's  Appeal,  55  Pa. 


§  605               EMINENT  DOMAIN  *.    CONDITIONS  PRECEDENT.  707 

§  605  (470).  Conditions  Preoedent — Especially  will  the  courts 
require  a  drict  compliance  with  all  conditions  precedent  to  the  exer- 
cbe  of  the  power,  and  all  provisions  as  to  the  manner  of  its  exercise 
intended  for  the  benefit  and  protection  of  the  citizen.  If  the  au- 
thority be  not  thus  pursued,  the  proceedings  will  not  have  the  effect 
to  divest  the  owner  of  his  property.^    If  defective  in  respect  to 

St.  16  ;  Godchaax  v.  Carpenter,  19  Nov.  loUh  an  ovoner  before  condemning  his  land, 

415  ;  Northern  Pac  Tenninal  Co.  v.  Port-  an  honest  compliance  with  the  requirement 

land,  14  Oreg.  24 ;  St.  Loois  v,  Gleason,  \b  jorisdictional ;   merely    receiving   and 

9S  Mo.  8S  ;  8.  c.  S9  Mo.  67  (holding  alao  tabling  a  proposal  from  the  owner  will  not 

that  if  the  power  is  vested  in  one  court  it  suffice.     Lane  o.  Saginaw,  53  Mich.  442  ; 

cannot  be  exercised  by  another);  Specht  xnfra^  sec.  605 ;  Weckler  v.  Chicago,  61 

V.  Detroit,  20  Mich.  168  (1870);  Buffalo,  111.  142  (1871),  holding  that  tioo  alleys 

In  re,  78  N.  T.  862  ;  Southern  Pac.  R.  R.  cannot  be  induded  in  one  condemnation 

Co.  V,  Wilson,  49  Gal.  896  (1875);  Yen-  proceeding^  and  the  value  of  lands  taken 

tora  County  v.  Thompson,  51  CaL  577  ;  for  one  be  compensated  by  benefits  de- 

Tnimpler  v.  Bemerly,  89  CaL  490 ;  Leslie  rived  from  the  other,  because  one  alley 

V.  St.  Louis,  47  Mo.  474  (1871);  Anderson  intersects  the  other.      "It  is  a  well-es- 

9.  St.  Louis^  lb,  479  ;  Harbeck  v.  Toledo,  tablished  rule  that  in  matters  of  expro- 

11  Ohio  St.  219  (1860);  Dyckman  v.  New  priation  to  public  use,  all  the  forms  of 

Toik,  5  K.  Y.  489 ;  People  v.  Kniskem,  law  must  be  rigidly  observed."     Street 

54  N.  Y.  52  (1873);  State  v.  Jersey  Cit^,  Case,  16  La.  An.  893  (1861);  Dennis  v. 

25  N.  J.  L.  309  (1855);  Sute  v,  Jersey  Hughes,  8  Up.  Can.  Q.  B.  444.    Po^,  sec 

City,  26  N.  J.  L.  444 ;  State  9.  Hudson  768 ;  Brice  on  XIltTa  Vires  (Green's  Am. 

City,  27  N.  J.  L.  214  ;  Watson  v.  Ac  ed.)  278  et  seq,,  298. 

qnackanonck  Water  Co.,  86  N.  J.  L.  195  ;  An  enabling  ordinance  held  to  be  ne* 

Cincinnati  v.  Coombs,  16  Ohio,  181  (1847) ;  cessary  before  a  street  can  be  opened  or 

Mitchell  V.  Kirkland,  7  Conn.  229 ;  lb,  property  condemned  for  public  use  in  a 

850;    Nichols  v.    Bridgeport,    28  Conn,  municipal  corporation.     People  v.  Hyde 

189,  208  (1854);  Judson  v.  Bridgeport,  25  Park,  117  111.  462. 

Conn.  426  ;  Van  Wickle  v.  Camden  &  A.  ^  See  authorities  last  cited. 

B.B.Co.,2J.S.  Green  (N.  J.),  162(1833);  A  statute  of  California  provided  for 

Adams  «.  Saratoga  &  W.  R.  R.  (3o.,  10  the  opening  of  a  street  "whenever  the 

N.  Y.  328;  Cooley  Const  Lira.  528,  541;  owners  of  a  majority  on  frontage  shall 

People  V.  Brighton,  20  Mich.  57  ;  Kidder  petition,"  &c.     The  proper  officials  certi- 

V,  Peoria,   29  111.   77   (1862);  Exchange  fied  that  the  petition  had  been  subscribed 

Alley,   In  re,  4  La.   An.    4  ;    Claiborne  by  the  owners  of  the  requisite  amount  of 

Street,  In  re,  lb,  7  ;  Thompson  v.  Scher-  frontage.     This  report  was  confinned  by 

merhom,  2  Seld.  (6  N.  Y.)  92  ;  Burnett  v.  the  court.     It  was  held  that  a  petition 

Buffalo,  17  N.  Y.  383  ;  Hunt  v,  Utica,  18  from  a  majority  of  frontage  owners  was 

N.  Y.  442 ;  Kyle  r.  Malin,  8  Ind.  34,  37  ;  jurisdictional,  and  that  a  lot  owner,  whose 

Redfield  on  Railways,  sec.  64  ;  People  v.  lot  had  been  sold  for  the  tax  and  against 

Central  Pac.  R.  R.  Co.,  43  111.  398  (1872);  whom  ejectment  was  brought,   was   not 

People,   ex  rel.  v.  Whitney's   Point,    102  estopped  to  show  that  the  petition  was  not 

N.  Y.  81  ;  Baltimore  &  0.  R.  R.  Co.  v,  signed  by  the   owners  of   the    requisite 

Boyd,  68  Md.  325,  where  the  con<lemna-  amount  of  frontage.     Zeigler  v,  Hopkins, 

tion  of  bind  for  a  street  was  held  void  be-  117  U.  S.  683  (1885),  approving  Mulligan 

eante  the  damages  assessed  had  not  been  v.  Smith,  59  Cal.  206.     The  court  held 

paid,  or  tendered  to  the  owner,  nor  in-  that,  under  the  statute,  neither  the  mayor 

rented,  as  required  by  statute  ;  8.  P.  Balti-  nor  county  court  was  authorized  to  inves- 

more  v.  Hook,  62  Md.  371,  and  Bartleson  tigate  or  adjudicate  upon  **  the  sufficiency 

r.  Minneapolis,  33  Minn.  468.  of  the  petition,  or  pass  upon  the  question 

If  a  charter  requires  a  council  to  treat  of  frontage,  or  to  make  any  record  in  ref- 
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jurisdictional  requisites,  they  will  be  void ;  if  irregular,  simply,  they 
will  be  set  aside  by  the  courts  on  certiorari  or  such  other  remedy 
as  may  be  deemed  appropriate  in  the  particular  State.^  Not  only 
so,  but  a  municipal  corporation,  claiming  title  to  streets  or  other 
public  property  by  virtue  of  proceedings  under  the  exercise  of  the 
right  of  eminent  domain,  must  show  affirmatively  that  the  require- 
ments of  the  statute  have  been  complied  with.  Thus  if,  under  the 
statute  or  charter,  the  disagreement  of  the  parties  as  to  the  amount 
of  the  compensation  is  an  essential  prerequisite  of  the  right  of  the 
city  compulsorily  to  appropriate  private  property,  this  fact  must  be 
shown  by  the  city.* 

erence  to  it."    Same  point  as  to  street  had  been  made  to  agree,  the  court  (it  was 

improvement,  poat,  sec.  800.  held)  wiU  presume  it  to  have  been  made. 

^  Harbeck  v,  Toledo,  11  Ohio  St.  219 ;  Beitenbaugh  v.  Railroad  Co.,  21  Pa.  St. 

Parks  V,  Boston,   8  Pick.   (Mass.)  218;  100.  Aa  to  failure  to  agree  wUh  owner^  Bet 

Shaffner  v.  St.  Louis,  31  Mo.  264 ;  Balti-  also  Pennsylvania  B.  R.  Co.  v.  Porter,  29 

more  c^.  Eschback,  18  Md.  276;  Welker  r.  Pa.  St  165  ;  Neal  v.  Pittsburg  &C.  R.  R. 

Potter,  18  Ohio  St.  85 ;  infra,  sec.  612,  and  Co.,  2  Grant  (Pa.)  Cases,  137;  Doughty  o. 

note  ;  post,  chap.  xxiL    On  the  motion  for  SomerviUe  &  E.  B.  R.  Co.,  21  N.  J.  L.  448; 

reargnment  in  the  Cable  Co.   case,   the  Gilmer  v.  Lime  Point,  19  CaL  47;  Moses  v. 

Court  of  Appeals  through  Rapallo,  J.  (104  St.  Louis  Dock  Co.,  84  Mo.  1242  ;  tugnti, 

N.  Y.  43),  said :  "  In  order  to  sustain  pro-  sec.  604,  note.    Mills  Em.  Dom.  chap,  xii., 

ceedings  by  which  a  body  claims  to  be  a  sees.  107,  108,  collects  the  cases  on  this 

corporation  and,  as  such,  empowered  to  subject.   The  incapacity  of  the  land-owner 

exercise  tlie  right  of  eminent  domain,  and  to  sell  is  a  sufficient  refusal  to  seU  within 

under  that  right  to  take  the  property,  it  is  the  Massachusetts  Act  of  1866.     Balch  v. 

not  sufficient  that  it  be  a  corporation  de  Essex  Co.  Comm'rs,  103  Mass.  106.  Eilbrt 

facto.    It  must  be  a  corporation  de  jure,  and  failure  to  agree  held  not  a  condition 

Where  it  is  sought  to  take  the  property  of  precedent.     Bigelow  v.  Miss.  Central  4  T. 

an  individual  under  powers  granted  by  an  R.  R.  Co.,  2  Head  (Tenn. ),  624.    How  the 

act  of  the  legislature  to  a  corporation  to  fact  of  the  attempt  to  agree,  and  its  liul- 

be  formed  in  a  particular  manner  therein  ure,  may  be  shown,  vide  opinions  of  Fbot 

directed,  the  constitutional  protection  of  and  Oardiivtr,  JJ.,  in  Dyckman  v.  New 

the  rights  of  private  property  requires  that  York,  gupra.     See  also,  as  to  principle  in 

the  powers  granted  by  the  legislature  be  text.  Sharp  v.  Speir,  4  Hill  (N.  Y.),  76; 

strictly  pursued,  and  all  the  prescribed  coU'  Sharp  v.  Johnson,    lb.   92;   Nichols   r. 

ditions  performed"  Bridgeport,  23  Conn.  189.     A  general  law 

*  Dyckman  r.  New  York,  5  N.  Y.  434  regulating  the  condemnation  of  lands  for 

(1851),  a  fully  considered  case  arising  out  public  uses  held  not  unconstitutional  for 

of  the  condemnation  of  the  plaintiffs  land  not  providing  that  before  proceedings  un« 

for  the  Croton  Water  Works.     If  the  stat-  der  it  can  be  taken  some  attempt  must  be 

ute  authorizes  the  exercise  of  the  power  in  made  to  secure  the  consent  of  the  owners, 

case  the  parties  fail  to  agree,  an  effort  to  Grand  Rapids  v.  Grand  Rapids  k  Ind.  B. 

agree  which  is  unsuccessful  is  all  that  is  R.  Co.,  58  Mich.  641.    That  owner  ma$ 

necessary.    Be  Middletown,  82  N.  Y.  196.  waive  eonstitutioncU  or  statutory  provisUmi 

The  petition  or  complaint  should  state  the  for  his  benefit,  —  effect  of  receipt  of  pay* 

failure  to  agree.     Dyckman  v.  New  York,  ment,  —  powers  and  nature  of  jurisdiction 

supra;  Mills  Em.  Dom.  sec.  107.   If,  how-  of  Supreme  Court  as  to  confirmation  (un- 

ever,  the  oumer  appears  in  the  proceedings  der  statute)  of  reporU  of  commissioners,  — 

to  assess  his  damages,  and  contests  the  and  that  title  passes  hy  force  of  the  staMt 

amount^  without  objecting  that  no  effort  and  paymeiU,  see  Embury  v.  Conner,  8 
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§  606  (471).  Kotioe. — So  notice  of  the  proceedings  to  take  prop- 
erty for  public  use  is,  when  required  to  be  given,  the  basis  of  the 
jurisdiction  or  of  the  right  to  proceed,  and  if  not  given,  or  if  not 

given  in  the  required  manner,  the  proceedings  are  unauthorized  and 

void.^  It  is,  however,  competent  for  the  legislature,  in  the  absence 
of  a  special  constitutional  restriction,  to  provide  for  constructive 
notice  only  to  those  interested.^ 

N.  Y.  511  ;  lb.  197  ;  Amot  v.  McClure,  J.  Eq.  67 ;  State  r.  Plainfield,  38  N.  J. 
4  Denio  (N.  Y.),  45  ;  Striker  v,  KeUy,  7  L.  95 ;  lb.  419  ;  Adams  v.  Clarksburg,  28 
Hm  (N.  Y.),  9  ;  8.  0.  in  error,  2  Denio,  W.  Va.  208.  In  this  case  the  law  re- 
823  ;  Doughty  v.  Hope,  8  Denio  (N.  Y.)i  quired  service  of  the  notice  by  publication, 
249  ;  Kennedy  v.  Newman,  1  Sandl  and  posting^  and  a  notice  by  publication 
(N.  Y.)  187.  only  was  held  insufficient,  ^ere  being 
^  Harbeck  v,  Toledo,  11  Ohio  St.  219  no  personal  service  upon  nor  appearance 
(1860) ;  Specht  v.  Detroit,  20  Mich.  168  entered  by  the  owners. 
(1870);  Kidder  o.  Peoria,  29  111.  77  *  Stewart  v.  Hinds  Co.  B.  of  Police,  ftc. 
(1862)  ;  Baltimore  v.  Bouldin,  28  Md.  25  Miss.  479  ;  Owners,  &c.  v.  Albany,  15 
828  (1865) ;  McMicken  v.  Cincinnati,  4  Wend.  874  ;  WUkin  v.  St.  Paul  &  Pac.  B. 
Ohio  St.  894  ;  Molett  v.  Keenan,  22  Ala.  R  Co.,  16  Minn.  271.  Notice  «  may  be  by 
484  ;  Darlington  v.  Commonwealth,  41  advertisement,  even  to  resident  owners." 
Pa.  St  68  ;  Nichols  v,  Bridgeport,  23  Ifills  £m.  Dom.  sec.  98,  citing  cases.  Such 
Coon.  189.  As  to  notiee  and  its  requi*  questions  depend,  however,  upon  the  terms 
sites,  see,  also,  Bedfield  on  Bailways,  sec.  of  the  Constitution  and  statute  conferring 
72.  Mills  Em.  Dom.  chap,  xi.,  sees.  94-  and  regulating  the  power.  Palmyra  v,  Mor- 
104,  is  devoted  to  the  subject  of  Notice^  ton,  25  Mo.  593,  597 ;  Swan  v.  Williams, 
when  necessary,  how  given,  when  waived,  2  Mich.  427.  But  in  a  later  case  it  was 
fcc  ;  Lewis  Em.  Dom.  treats  of  the  same  said  that  in  Swan  v.  Williams,  supra,  it 
subject  in  chap.  xv.  Waiver  of  notice,  was  contemplated  that  notice  should  be 
Crnger  v.  Hudson  R.  R.  R.  Co.,  12  N.  Y.  given  the  owner  for  the  reason  that  it  au- 
190 ;  State  p.  Paterson,  36  N.  J.  L.  159 ;  thorized  him  to  assist  in  drawing  a  jury  ; 
State  r.  Atlantic  City,  84  N.  J.  L.  99  ;  and  it  was  held  that  a  charter  which  did 
State  V.  Perth  Amboy,  29  N.  J.  I^  259 ;  not  provide  for  personal  service  of  notice 
poit,  sec.  804.  Record  must  show  proof  of  upon  known  owners,  if  residing  in  the  city 
service.  Nielsen  v.  Wakefield,  43  Mich,  and  upoh  whom  service  could  be  had,  was 
434.  As  to  notice  in  similar  cases.  My-  fatally  defective.  Rundinger  v.  Saginaw, 
rick  r.  La  Crosse.  17  Wis.  442 ;  Rathbun  59  Mich.  355,  363  (citing,  State  v.  Fond 
«.  Acker,  18  Barb.  (N.  Y.)  393  ;  Risley  du  Lac,  42  Wis.  298  ;  and  S^fert  r.  Brooks, 
•.  St.  Louis.  34  Mo.  404  ;  Welker  v.  Pot-  34  Wis.  443)  ;  St.  Paul,  Minneapolis,  &  M. 
ter,  18  Ohio  St.  85.  Compare  Fumell  v.  Ry.  Co.  p.  Minneapolis,  35  Minn.  141. 
Cotes,  1 9  Ohio  St  405  ;  State  r.  Elizabeth,  The  publication  of  the  ordinance  which 
82  N.  J.  L.  357  ;  Cairo  k  F.  R.  R.  Co.  v.  authorizes  the  opening  of  the  street  is  fre- 
Trout,  32  Ark.  17  (1877)  ;  Mclntyre  v.  quently  the  only  notice  to  property  own- 
Easton  k  A.  R,  R.  Co.,  26  N,  J.  Eq.  425  ;  ers  which  is  required  by  the  charter  or 
State  V,  Orange,  32  N.  J.  L.  50  ;  see,  constituent  act  of  the  corporation.  Curry 
also,  Lennon  v.  New  York,  5  Daly,  347  ;  v.  Mt.  Sterling,  15  III.  320  (1853) ;  John- 
affirmed,  55  N.  Y.  361 ;  Cowen  v.  West  son  v.  Joliet  &  C.  R.  R.  Co.,  23  111.  202. 
Troy,  43  Barb.  (N.  Y.)  48;  State  v.  Where  notice  of  the  proceedings  to  open 
Hudson,  29  N.  J.  L.  475  ;  Specht  v,  streets  is  required  to  be  given  by  publica- 
Detroit,  20  Mich.  168  (1870).  A  similar  tion  only,  and  it  is  thus  given,  "  the  law 
principle  as  to  notice  applies  in  proceed-  imputes  notice,  and  will  not  admit  testi- 
ings  to  assess  the  owners  of  land  for  local  mony  to  disprove  it ;  "  and  in  such  case 
improvements.  State  t>.  Jersey  City,  24  want  of  actual  notice  in  any  part  is  no 
H.  J.  L.  662,  666;  Kean  v.  Asch,  27  N.  ground  for  relief,  in  equity  or  otherwise. 
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Where  the  charter,  by  a  fair  construction,  provided  that  eocA 
applicant  for  a  review  of  an  assessment  should  himself  have  the 
right  to  select  two  appraisers,  an  ordinance  denying  this  right  and 
giving  it  to  a  majority  of  those  to  be  affected  by  the  laying  oat  of  a 
street  is  void.^  So  authority  to  open  a  street  and  assess  the  damages 
on  the  property  benefited,  does  not  give  the  power  to  assess  for 
anything  more  than  opening  the  street  and  paying  for  the  right  of 
way ;  it  does  not  include  the  power  to  assess  other  property  for  the 
improvement  of  the  street  by  grading,  culverting,  and  the  lika* 

§  607  (472).  Procedore.  —  So  if  damages  are  to  be  assessed  by 
commissioners  who  are  freeholdeftSy  the  fact  that  they  are  such  should, 
it  has  been  held,  appear  on  the  face  of  the  proceedings.^  But  where 
the  charter  required  the  city  council  to  appoint  as  commissioners 
disinterested  freeholders  residing  in  the  city,  and  the  corporation, 
in  a  proceeding  against  it  by  the  land-owner  for  a  mandamus  to 
compel  it  to  collect  the  amount  awarded,  admitted  that  its  council 
had  appointed  the  commissioners,  it  was  held  as  against  the  ci^ 
that  the  commissioners  would  be  presumed  to  possess  Uie  requisite 
qualification,  the  contrary  not  appearing  on  the  face  of  the  pro- 
ceedings.* 

against    sach    proceedings.      Methodist  also  Jndson  v.  Bridgeport,  25  Ckmn.  426 ; 

Prot  Charch  v.  Baltimore,  6  GiU  (Md.),  Griffin  v.  Rising,  2  Cash.    (Mass.)   75; 

891  (1848).     See  State  v.  Jersey  City,  24  .  People  o.  Brighton,  20  Mich.  57  (1S70). 

N.  J.  L.  662  ;   Stote  v.  Plainfield  (con-  Mills  Em.  Dom.,  sees.  248,   249,  as  to 

stractive  notice),  38  N.  J.  L.  95;  Da-  fualification  of  juron ;  Lewis  £m.  Doa. 

boque  v.  Wooton,  28  Iowa,  571 ;  post,  chap,  sec  405. 

ziz.  sec.  804.   Where  the  sUtute  directed  *  State  v.  Keokuk,  9  Iowa,  4S8  (1S69). 

the  city  council  to  give  notice  of  meetinga  See  Higgins    v.   Chicago,   18    111.   276 ; 

for  condemnation  parposes,  it  was  held  Chicago  v.  Wheeler,  25  11L  47S ;  Bloom- 

that  this  duty  could  not  be  delegated  to  ington  «.  Brokaw,  77  IlL  194, 196  (1875). 

the  clerk.     State  v.  Jersey  City,  25  N.  J.  A  provision  in  a  charter  that  plana  for 

Law,  309 ;  arde,  sec.  96,  as  to  del^ation  opening  streets  shall  be  rteorded  in  tht 

of  public  powers.  the  reconier's  office,  is  directoiy.  Sower  «l 

1  Cincinnati  v.  Coombs,  16  Ohio,  181  Philadelphia,  85  Pa.  St  281.     An  order 

(1847),  and  see  lb,  574.  laying  out  a  street  or  highway  may  vtkt 

*  Reed  v,  Toledo,  18  Ohio,  161  (1849).  to  a  '*plan,"  in  which  ca^  the  plan  meant 

"  Opening "    street   defined.    lb,  ;    poat^  may  be  shown  and  identified  by  evidenot 

chapter  on  Taxation  and  Local  Assess-  aliunde,  and  used  to  prove  the  location 

ments.     Whether  the  lowering  of  a  side-  and  limits  of  the  highway.    Stone  a.  Oun- 

walk  to  the  level  of  a  street  is  a  "con-  bridge,  6  Cush.  (Mass.)  270  (1850).    JSk^ 

struction  of  a  highway,"  under  the  Con-  finency  of  description  of  pnpoatd  atmL 

stitution  of  Alabama,  is  a  mixed  question  Stewart  r.  Baltimore,  7  Md.  500. 

of  law  and  fact,    Montgomery  v.  Towns-  As  to  mode  of  procedure,  and  Tarioni 

end,  80  Ala.  489.  points  of  practice  respecting  the  asoMi 

'  Nichols  V,  Bridgeport,  23  Conn.  189,  ment  of  damages,  see  Radfield  on  Bail- 

208  (1854).    If  not  thus  appearing,  the  ways,  sec  72,  where  many  of  tha 

proceedings  wiU  be  held  void.    Jb.    See  aroreferred  to  and  stated. 
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§608  (473).  Disoontfniuuioa  of  ProoeecUiisB.  —  Under  the  lan- 
guage by  wbich  the  power  to  open  streets  and  to  take  private 
piopeitf  for  that  purpose  is  usually  conferred  upon  municipal 
corporations,  they  may  at  any  time  before  taking  possession  of  the 
property  under  completed  proceedings,  or  before  the  final  confirma- 
tion, recede  from  or  discontinue  the  proceedings  they  have  insti- 
tuted. This  may  be  done,  unless  it  is  otherwise  provided  by 
legislative  enactment,  at  any  time  before  vested  rights  in  others 
have  attached.  Until  the  assessments  of  damages  have  been  made, 
the  amount  cannot  be  known ;  and  on  the  whole,  it  is  reasonable 
that  after  having  ascertained  the  expense  of  the  project,  the  cor- 
poration should  lutf^e  a  discretion  to  go  on  with  it  or  not,  as  it  sees 
fit,^  it  being  liable  in  proper  cases  in  damages  for  any  wrongful  acts 
injurious  to  the  owner,  as  shown  in  the  next  section. 

A  eomminioiier  was  htld  not  to  be  dis-  otherwiae  provided  by  statute,  tbe  proceed* 

qualified  beeanae  he  waa  a  tmatee  of  a  re-  ings  may  be  discontinaed  by  the  mnnici^ 

ligioos  oorporatioD  owning  premisea  liable  paUty  at  any  time  before   the   title  it 

to  aaaeaament  for  benefits,  he  being  onder  acquired.    The  subject  is  very  fully  ez« 

DO   personal   liability   for   the    debts  ot  amined,  and  the  English  cases,  which  it 

the  corporation.    People  v.  Syracuse,  68  is  admitted  lay  down  a  different  doctrine, 

N.  Y.  891  (1875).    EfEset  of  dMUh  of  one  are  reviewed  by  Bapallo,  J.,  Comm'rs  of 

of  the  commissioners.    lb.;  ante,  sec  99.  Wash.  Park,  In  re,  66  N.  T.  144  (1874). 

^  Anthony  Street,  In  re,  20  Wend.  He  says,  "  A  long  series  of  decisions  [in 
(N.  T. )  618,  619,  and  prior  eases  m  New  this  State]  has  established  that  in  these 
York  there  cited ;  Martin  v.  Brooklyn,  street  cases  the  corporation  may  be  per* 
1  Hill  (N.  Y.)  541  (1841) ;  Dover  Street,  mitted  to  discontinue  proceedings  ...  at 
im  TV,  18  Johns.  (N.  Y.)  506  }  Militaiy  any  time  before  the  report  of  the  commis- 
Parade  Ground,  In  re,  60  N.  Y.  319  doners  is  finally  confirmed,  and  there  is  a 
(1875)  ;  Comm'rs  of  Wash.  Park,  Albany,  final  award  in  the  nature  of  a  judgment  in 
In  re,  56  N.  Y.  144  ;  Pumphrey  v.  Balti-  fiivor  of  the  property  owners  for  their  corn- 
more,  47  Md.  145  ;  Millard  v,  Lafayette,  pensation."  75.,  p.  154.  See  also,  Ham- 
5  La.  An.  112  (1850) ;  Roffignac  Street,  enley  v.  New  York,  56  N.  Y.  533  (1874); 
In  re,  4  Rob.  (La.)  857 ;  Canal  Street,  People  v.  Syracuse  Com.  Council,  78 
In  re,  11  Wend.  155 ;  McUughlin  v.  N.  Y.  57;  Rhinebeck  R.  R.  In  re,  67 
Municipality,  5  La.  An.  504 ;  St.  Joseph  N.  Y.  242.  This  doctrine  in  opposed  to 
V.  Hamilton,  43  Mo.  282  ;  State  r.  Hug,  the  English  cases.  King  v.  Market  St. 
44  Mo.  116 ;  Hullin  o.  Second  Municipal-  Comm'rs,  4  B.  &  Ad.  835  ;  King  v.  Hun- 
ity,  11  Rob.  97  (1845)  ;  Jersey  City  gerford  Market  Co.,  lb.  827  ;  Stone  v. 
Water  Comm'rs,  81  N.  J.  L.  72(1864);  Commercial  Ry.  Co.,  4  M.  &  C.  122; 
Cloagh  V.  Unity,  18  N.  H.  75  ;  Pillsbury  Tawney  r.  Lynn  &  Ely  Ry.  Co.,  16  L.  J. 
V.  Springfield,  16  N.  H.  565  ;  Carson  «.  v.  s.  Eq.  282;  Walker  v.  Eastern  Counties 
Hartford,  48  Conn.  68  ;  in/ra,  sec.  614,  Ry.  Co.,  6  Hare,  544.  The  general  doc- 
note  ;  Higgins  v.  Chicago,  18  IlL  276  ;  trine  of  the  English  cases  is  that  when  the 
State  V.  Onves,  19  Md.  851  (1862),  public  authorities  have  elected  to  take  the 
where  the  subject  is  weU  discussed  by  property  in  such  a  way  as  to  bo  binding 
Bowie,  C.  J.  Mills  Em.  Dom.  chap.  xzvi.  on  the  owner  of  the  property,  the  electing 
relatea  to  the  right  to  abandon  proceed-  authorities  ought  in  like  manner  to  be 
ingk  Lewis  Em.  Dom.  sec  655,  668,  bound.  Accordingly,  all  the  appropriate 
treats  at  laige  of  the  right  to  discontinue  legal  remedies  are  open  to  the  land-owner, 
and  abandon    the    proceedings.      Unless  such  as  mandamus  or  specific  performance, 
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§  609  (474).   Remedy  of  Land-Owner.  —  Where  proceedings  are 
rightfully  discontinued,  the  land-owner  cannot  have  a  mandamus  to 

collect,  nor  can  he  recover  by  a^ion,  the  sum  that  may  have  been  es- 
timated by  commissioners ;  yet  he  may  have  a  special  action  for 

a  relation  analogous  to  that  of  vendor  that  the  opening  of  them  would  be  injuri- 
and  vendee  being  established,  though  the  ous  to  the  public  interest,  provided,  how- 
notice  to  take  the  land  does  not  strictly  ever,  that  no  vested  right  acquired  under 
amount  to  a  contract.  Haynes  v,  Haynes,  the  dedication  is  affected  by  the  change. 
1  Drew.  &  Sm.  426.  Rapallo,  J.,  ad-  Per  Eost,  J.,  Municipality  v.  Levee  S.  C 
mitted  that  there  was  a  *' strong  equity"  P.  Co.,  7  La,  An.  270  (1852).  The  au- 
in  the  claim  of  the  land-owner  in  this  thor  does  not  understand  the  case  of  the 
class  of  cases.  Opinion  of  the  court  by  State  v.  Keokuk  (9  Iowa,  438,  1859)  to 
Eapallo,  J.,  Comm'rsof  Wash.  Park,  Inre,  deny,  but  rather  to  affirm,  the  power  of 
56  N.  Y.  148.  See  also  remarks  of  KecU'  the  city  to  abandon  the  project  of  the 
ing,  J.,  in  Fotherby  v.  Metrop.  Ry.  Co.,  opening  of  a  street  at  any  time  before  the 
L.  R.  2  C.  P.  C.  196.  property  is  taken  ;  but  the  case  holds  that 
A  corporation  may  abandon  a  proceed-  the  city,  while  proceeding  with  the  work, 
ing  to  take  lands,  upon  paying  the  taxable  has  no  implied  power  to  set  aside  the  re- 
costs  and  expenses,  without  being  required  port  of  commissioners  it  had  appointed, 
to  pay  also  other  charges  and  the  counsel  and  to  appoint  new  ones  at  discretion 
fees.  Waverly  Water  Works  Co.,  In  re,  <*  until  the  damages  are  brought  to  square" 
16  Hun  (N.  Y. ),  57.  Where  the  power  of  with  its  views.  On  this  ground  the  case 
eminent  domain  is  conferred  upon  a  merely  is  sustainable,  and  in  accordance  with  set- 
public  agent,  and  the  compensation  to  be  tied  principles  and  sound  reason.  It  if 
made  is  to  bo  ascertained  by  another  body,  not  to  be  taken  as  holding  that  the  land- 
as  commissionei-s,  or  a  jury,  the  agent  has  owner  has  a  vested  right  to  an  aasessment 
an  election  whether  to  pursue  or  abandon  simply  because  one  has  been  made.  Power 
the  condemnation,  after  the  price  is  fixed,  to  set  aside  report  and  appoint  a  new 
unless  a  contrary  legislative  intent  is  board,  see  Redfield  on  Railways,  sec  78, 
clearly  indicated.  If  such  an  election  has  and  notes.  Assessment  made  by  commis- 
been  once  made,  no  right  of  reconsideration  sion  must  be  approved  or  rejected  by  the 
remains.  Mabon  v.  Halsted,  39  N.  J.  L.  court  in  toto  ;  it  cannot  amend  the  report 
640.  Upon  verdict  and  judgment  in  favor  Claiborne  Street,  In  re,  4  La.  An.  7; 
of  the  land-owner  (Hawkins  v.  Rochester,  Anthony  Street,  In  re,  20  Wend.  (N.  Y.) 
1  Wend.  (N.  Y.)  54),  or  upon  confirmation  618  ;  Simmons  v.  Mumford,  2  B.  I.  178  ; 
of  the  report,  private  rights  attach,  and  the  Clarke  v.  Newport,  5  R.  I.  338.  Where  a 
corporation  cannot  afterwards  discontinue  city  has  accepted  and  confirmed  the  report 
the  proceedings,  although  the  court  may  of  commissioners  to  assess  damages,  it  is 
refuse  a  mandamus  and  leave  the  parties  concluded  from  withholding  payment  be- 
to  their  remedy  by  action.  People  v,  cause  of  an  alleged  error.  Higgins  v.  Chi- 
Brooklyn,  1  Wend.  (N.  Y.)  318,  and  cases  cago,  18  111.  276  ;  Chicago  v.  Wheeler,  85 
cited  ;  Dover  Street,  In  re,  supra ;  Dun-  111.  478.  Mandamus  to  enforce  payment 
can  V.  Louisville,  8  Bush  (Ky.),  98  by  sale  of  city  bonds.  Duncan  v.  Lonia- 
(1871)  ;)  Lafayette  r.  Schultz,  44  Ind.  97  ville,  8  Bush  (Ky.),  97  (1871).  Although 
(1873);  Harrington  v,  Berkshire  Co.  the  statute  may  provide  that  the  report  of 
Comm'rs,  22  Pick.  (Mass.)  263.  See  on  the  commissioners,  when  confirmed,  shall 
this  point  Garrison  ».  New  York,  21  Wall,  be  **  final  and  conclusive,"  thia  doea  not 
196  (1874)  ;  Famsworth  v,  Boston,  121  vest  such  a  right  in  the  award  aa  to  pre- 
Mass.  173.  Text  approved.  O'Neill  v.  vent  the  legislature  from  authorixing  the 
Hudson  County,  41  N.  J.  L  161.  A  proceedings  to  be  vacated,  and  to  refer  the 
city  "  may  revoke  ordinances  establishing  matter  to  new  commissioners.  Qarriaon 
new  streets  before  they  are  opened,  if,  in  v.  New  York,  21  Wall.  196  (1874). 
the  exercise  of  its  discretion,  it  ascertains 
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damages  for  any  wrongful  and  injurious  acts  of  the  corporation  in 
the  course  of  the  proceedings.^  And  it  has  been  even  held  that 
if  the  municipality  deems  it  best  to  abandon  the  pix)posed  work  or 
project,  it  may  do  so,  and  discontinue  proceedings,  although  it  may 
have  taken  possession  of  the  premises.  By  taking  such  possession, 
it  is  argued,  the  corporation  does  not  impliedly  agree  to  purchase  at 
the  appraisement.  It  may,  nevertheless,  discontinue  the  proceed- 
ings, and  the  ]andH>wner  can  only  demand  the  premises,  and 
damages  for  being  deprived  of  them  and  for  injuries  thereto.^ 

§  610  (475).  When  Monioipality  oonclnded.  —  Nor  has  the  muni" 
eipal  corporation  alxcaya  been  considered  as  concluded  and  bound  to 
pay  the  damages  awarded,  although  the  report  of  the  commissioners 
appointed  by  it  had  been  confirmed.  The  act  to  enable  the  city  of 
Baltimore  to  procure  a  supply  of  water  authorized  the  city  to  con- 
demn lands,  required  the  inquisition  of  damages  to  be  returned  to 
the  Circuit  Court,  and  provided  that  it  "  should  be  confirmed  by  the 
said  court  at  its  next  sitting,  if  no  sufficient  cause  to  the  contrary 
be  shown,''  and  the  "  valuation  when  paid  or  tendered  shall  entitle 
the  city  to  use  the  land  as  fully  as  if  it  had  been  conveyed  by  the 
owner."  It  was  held  that  the  city  was  not  bound  by  the  mere 
inquisition  of  damages,  although  confirmed  by  the  court,  to  pay  the 
amount  awarded,  but  could,  nevertheless,  abandon  the  location  in 
question;  that  the  judgment  of  confirmation  simply  decided  the 


1  SUte  V.  Graves,  19  Md.  351  (1862) ; 
Graff  V.  Baltimore,  10  Md.  544  ;  Norris  v. 
Baltimore,  44  Md.  606  ;  Baltimore  v.  Mus- 
grave,  48  Md.  272 ;  Milliard  v,  Lafayette, 

5  La.  An.  112  (1850) ;  Boffignac  Street,  In 
re,  4  Rob.  (La.)  357  ;  Canal  Street,  In  re, 
11  Wend.  (N.  Y.)  155  ;  Anthony  Street, 
In  re,  20  Wend.  (N.  Y.)  618  ;  Walling  v, 
Shreveport,  5  La.  An.  660.  Mills  Em. 
Dom.  sec  313,  and  cases  ;  Lewis  £m. 
Dom.  chap,  xxvu,  treats  at  large  of  the 
statutory  and  other  remedies  of  the  land- 
owner. Where  a  corporation  commences 
proceedings  to  open  a  street,  and  noti- 
fies the  proprietor  not  to  continue  the 
making  of  improvements  he  had  begun, 
and  the  corporation  needlessly  delays  and 
finally  abandons  the  proceedings,  it  is, 
fmder  these  circnmfitances,  liable  for  the 
ftctoal  damages  suffered  by  the  proprietor, 
arising  from  the  suspension  of  his  im- 
provements.   McLaughlin  v.  Municipality, 

6  La.  An.  604  (1850),  distinguished  from 
Milliard  v.  Lafayette,  lb.  112 ;  Graff  v. 


Baltimore,  10  Md.  544  (1857).  Mandam-us 
held  to  be  the  remedy  of  the  abutter  for 
delay  in  completing  street  improvements* 
Whiting  V,  Boston,  106  Mass.  89  (1870). 
Such  delay  is  no  legal  excuse  for  refusal  to 
pay  assessment.     Ih, 

*  Hullin  ».  Municipality,  11  Rob.  (La.) 
97  (1845)  ;  Feiten  v.  Milwaukee  (approv- 
ing text),  47  Wis.  494  ;  Norris  V.  Balti- 
more, 44  Md.  606 ;  and  see  Baltimore  v. 
Musgrave,  48  Md.  272 ;  Brokaw  v.  Terre 
Haute,  97  Ind.  176. 

A  city  has  the  right  through  its  coun- 
cil to  authorize  the  purchase  of  a  right  of 
way  for  a  ditch,  and  will  be  bound  to  re- 
imburse the  party  authorized  to  procure 
it ;  but  it  cannot  enter  into  an  agreement 
with  such  party  that  it  will  construct  the 
ditch,  nor  can  he  recover  damages  for 
any  alleged  injuries  he  may  have  suffered 
by  a  subsequent  determination  of  the 
council  not  to  proceed  with  the  work. 
Stewart  v.  Council  Bluffs,  50  Iowa,  668. 
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value  of  the  land,  and  that  pajanent  or  tender  of  the  valuation  is 
necessary  to  give  the  city  a  title  to  the  property.  It  was  admitted 
by  the  court,  however,  that  if  the  owner  sujSered  loss  or  iiyaiy  by 
reason  of  the  wrongful  acts  of  the  city,  he  might  recover  damages 
therefor.^  But  the  language  of  the  act  or  charter  may  be  such  as 
to  give  the  land-owner  a  right  to  the  sum  assessed,  aiKi  to  prevent 
the  corporation  from  setting  aside  or  discontinuing  proceedings,  as 
where  it  is  provided  "  that  after  the  value  and  damages  shall  have 
been  ascertained,  the  amount  with  interest  shall  be  paid  to  the 
person  interested,  on  demand."* 

§  611  (476).   Revisory  Proceedings;  Certiorari.  -^ If  no  appeal  or 

other  special  remedy  be  given,  it  has  been  very  generally  held  that 
certiorari  lies  against  a  town  or  city  corporation  with  respect  to 
its  proceedings  in  laying  out,  altering,  or  improving  a  street,  and 
if  invalid  they  will  be  set  aside  by  the  courts.'    Adopting  what  it 

1  Graff  V.    Baltimore,    10    Md.    544  Butler  «.  Rayine  R.  Sewvr  Comm'n,  89 

(1857)  ;  State  v.  Graves,   19  Md.  851 ;  N.  J.  L.  666  (1878). 
Merrick  o.  Baltimore,  48  Md.  219  ;  Nor-         *  Stafford  v.  Albsny,  7  Johna.  (N.  T.) 

ris  V.  Baltimore,  44  Md.  598  ;  Black  v.  541  (1811)  ;  6.  c.  6ift.  1.    Thus  ander  the 

Baltimore,   50   Md.    286;   Baltimore  «.  l^gislationof/ficfuma,  which  provides  that 

Black,  56  Md.  888  ;   Baltimore  v,  Mne-  if  the  city  accepts  the  report  of  the  oom- 

grave,  48  Md.  272,  approving  Baltimore  h  miasioners  it  "  shall  direct  the  tressuer 

Sasq.   R.    R.  Co.    v,   Nesbit,   10   How.  to   tender   to    the   owner   the    damages 

(U.  S.)  895;  Garrison  v.  New  York,  21  awarded  by  the  commissioners,"  thedtf 

Wall.  196  (1874).    See,  also,  as  to  private  becomes  liable  for  the  damagss  when  the 

rights  vesting.  State  v.  Clunet,  19  Md.  851  report  is  accepted,  and  may  be  saed  there- 

(1862).    In  New  York,  the  rale  is  that  for.      Lafayette  v.  Schnlts,  44  Ind.  97 

where  proceedings  to  condemn  lands  have  (1878),  followingStafford  v.  Albany,  nipro, 

so  far  progressed  that  the  amount  of  com-  and  Higgins  v.  Chicago^  18  111.  276,  and 

pensation  to  be  paid  to  the  owner  has  Chicago  v.  Wheeler,  25   IlL  478.     See 

been  fixed  as  a  finality,  the  proceedings  Garrison    v.  New  York,  21  WalL  196 

cannot  be  discontinued  or  abandoned,  the  (1874) ;  Famswortii  v.  Boston,  lai  Mass. 

owner  has  a  vested  right  to  the  compenaa-  178. 

tion,  and  payment  may  be  enforced  accord-         *  See,  pott^  chap.  xzii. ;  ciUe,  sec  440. 

ing  to  statute,  under  which  the  proceedings  Also,  SUte  v.  Wakely,  2  Nott  &  McCord 

were  instituted.     People  v.  Syracuse  Com.  (S.  C),  410  (1820) ;  State  v.  Cockrell,  8 

Council,  78  N.  Y.  57.     On  confirmation  Rich.  Law  (S.  C,),^\  Parks  ».  Boston, 

of  report,  the  right  of  the  city,  in  New  8  Pick.  (Mass.)  218  (1829) ;   Preble  v, 

York,  to  abandon  proceedings  ceases,  and  Portland,  45  Me.  241   (1858) ;  Stone  v. 

the  duty  to  pay  is  absolute.    Bhinobeck  Boston,   2   Met.    (Mass.)  220;  Pzidgra 

R  R.,  In  re,  67  N.  Y.  242.    Mills  Em.  «.  Bannerman,  8  Jones  (N.  C),  68;  Bald- 

Dom.  sec.  812 ;  Lewis  Em.  Dom.  sec.  582.  win  v.  Bangor,  86  Me.  518  ;  Gay  v.  Brad- 

In  New  Jersey^  it  is  held  that  there  is  no  street,  89  Me.  580  ;  Dwight  v.  Springfield, 

power  in  the  legislature  to  provide  for  4  Gray  (Mass.),  107  (1855)  ;  Kingman  f^ 

the  payment  of  an  award  for  damages  Plymouth  Co.  Comm'rs,  6  Cush.  (Mass.) 

in  anything  but  money,   or  to  postpone  806 ;  French  v,  Springwells  H.  Comm*ra^ 

the  figjit  of  the  land-owner  to  receive  the  12  Mich.  267;  Monterey  v.  Berkshire  Co. 

same  after  the  award  becomes  a  finality.  Comm'rs,  7  Cosh.  (Mass.)  894 ;  Intend* 
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regarded  as  the  well-established  general  doctrine,  the  Supreme  Court 
of  the  United  States  has  held  that  the  Federal  Circuit  Courts,  sitting 
in  equity,  wiU  not  interfere,  by  injunction  or  otherwise,  with  the 
proceedings  and  determinations  of  the  municipal  authorities  in 
exercising  the  power  to  open  streets,  unless  it  becomes  necessary 
to  prevent  a  multiplicity  of  suits  or  irreparable  injury,  or  unless  the 
proceeding  sought  to  be  annulled  or  corrected  is  valid  upon  its  face, 
and  the  alleged  invalidity  consists  in  matters  to  be  prov^  by  extrin- 
sic evidence.  There  must  be  some  recognized  ground  of  chancery 
jurisdiction,  or  equity  will  not  interfere.  If  the  proceedings  are 
void,  and  do  not  cast  a  doud  upon  the  owner's  title,  he  must  resort 
to  the  ordinary  legal  remedies.  If  the  municipal  authorities  have 
fiEuled  to  follow  the  provisions  of  the  charter,  or  have  exceeded  the 
jurisdiction  which  it  confers,  the  remedy  of  the  land-owner  for  the 
review  and  correction  of  the  proceedings  is  by  certiorari,  and  not  by 
bill  in  equity.* 

■nt  V.  Chandler,  6  Ak.  S09  (1844);  Buhl-  Mass.  89  ;  Jones «.  Boston,  104  Mass.  461 ; 

man  v.  Commonwealth,  6  Binn.  (Pa.)  26  ;  jfost,  sees.  906-924.     It  is  held  in  Hew 

Tkrlton,  /j»  f«,  2  Ala.  85  (1841) ;  Swan  v.  York  (People  v.  New  York,  2  Hill  (N. 

Cnmberland,  8  GiU  (Md.),  150   (1849) ;  T.),  9,  (1841),  and   Ohio  (Dixon  v.  Cin- 

Camden  v.  Molford,  2  Butch.  (N.  J.)  49;  cinnati,  14  Ohio,  240,  1846),  that  eertio' 

Dorehestar  v,  Wentworth,   11  Fost  (81  roH  will  not  lie  in  snch  eases  unless  given 

N.  H.)  451 ;  State  «.  Stewart,  5  StroK  (S.  bj  statute,  but  the  cases  above  referred  to 

C.)  Law,  29 ;  State  v.  Swift,  1  Hill  (8.  will  show  that  the  op[)08ite  opinion  has 

C),  860  ;  Myers  v.  Simms,  4  Iowa,  500  ;  been  very  generaUy  adopted.     See  People 

MeCrory  v.  Oriswold,  7  Iowa,  248  ;  Spray  v.  Stilwell,  19  N.  Y.  581.    Office  of  cer- 

r.  Thompson,   9  Iowa,   40  ;   Campau  v,  Horari,  in  such  cases.    Mills  Em.  Dom. 

Detroit,  14  Mich.  276  (1866) ;  Duffield  .v  sec.  888.     Past,  chap,  xxii     Review  of 

Detroit,  15  Mich.  474.     As  to  function  of  proceedings  and  mode  thereof.    liCwis  Em. 

appeal  and  certicrari.  People  v,  Brighton,  Dom.  chap.  xxiL   Post,  sees.  925-927,  and 

20  Mich.  57  ;  potl,  sees.  925-929.  cases 

So  in  Vermont^  it  is  held  that  the  pro-  ^  Ewing  v.  St.  Louis,  5  Wall.  418 
eeedings  by  the  county  court  to  layout  (1866) ;  Hannewinkle  v.  Georgetown,  15 
roads  are  not  by  the  course  of  the  com-  WalL  547  (1872)  ;  Marsh  v,  Brooklyn,  59 
mon  law,  and  can  only  be  revised  upon  F.  Y.  280  (1874) ;  Hatch  v.  Buffalo,  88 
eertiarari,  or  by  writ  of  mandamus  in  the  N.  Y.  276  ;  Guest  v,  Brooklyn,  69  N.  Y. 
nature  of  a  proeedendo,  Adams  v.  New-  506  (1877).  In  case  first  cited,  the  city 
fane,  8  Yt.  271 ;  Lyman  v,  Burlington,  22  of  St.  Louis  had  condemned  a  portion 
Vt.  181 :  Woodstod^  v.  Gallup,  28  Vt  (2  of  the  complainant's  property  for  a  street, 
WnLs.)  587  (1856),  where  Betffield,  C.  J.,  and  assessed  benefits  and  damages,  and 
very  fully  oonaiders  the  proper  office  of  rendered  judgment  accordingly.  The 
writs  of  csrU4tnui  and  mandamus  in  the  complainant  filed  a  bill  in  the  United 
nature  of  a  procedendo.  The  latter  was  States  Circuit  Court  to  enjoin  the  en- 
deemed  the  more  appropriate  remedy  forcement  of  the  judgment,  and  also  to 
where  the  inferior  tribunal  disposed  of  obtain  compensation  for  the  property 
the  case  upon  an  ineidental  question,  and  appropriated  for  ^the  street.  The  bill  set 
not  upon  the  merits.  See  Band  v.  Towns-  forth  various  grounds  of  alleged  illegality 
end,  26  Vt  670.  When  remedy  of  abut-  in  the  proceedings,  and  a  demurrer  thereto 
ter  is  by  eeriiararif  and  when  in  equity,  was  sustained.  "  Of  these  grounds  for 
See,    further,    Whiting  v.    Boston,   106  relief,  the  principal  are,"  says  Mr.  Justice 
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§  612   (477).    Compensatioii   to  Owner ;    Remedies.  —  Ilespectilig 
compensation,  the  mode  of  ascertaining  tlic  aTiwitnt  in  case  of  dis- 

FUld,  givingtbejadgment  of  the  Supreme  Oil!  (Md.),  391  (1848) ;  Duasnan  v.  First 
Court,  "that  the  proceedings  were  taken  Municipality,  6  La.  An.  575*;  Stewart  r. 
without  notice  to  the  complainant,  or  any  Baltimore,  7  Md.  500  (1855)  ;  Baltimore 
appearance  by  him  ;  that  the  notice  pro-  v.  Clunet,  23  Md.  449  (1865).  If  an  ap- 
vided  by  law  was  not  published  as  required;  peal  is  given,  that  course  is  proper  for  an 
that  no  provision  was  made  for  compensa-  aggrieved  party  to  pursue ;  if  he  has  no 
tion  for  the  property  taken  ;  that  no  other  remedy,  he  may  have  a  ctriiormri^ 
power  to  render  the  judgment  was  vested  but  not  an  injunction,  unless  on  equitable 
in  the  mayor  by  the  legislature  or  charter,  gi*ouDds.  State  v.  Wakely,  2  Kott  &  Mc- 
and  that  the  statute  under  which  the  Cord  (S.  C. ),  410  ;  State  r.  Cockrellf  2 
proceedings  pur^wrted  to  have  been  taken  Rich.  (S.  C.)  L.  6  ;  Spray  v,  Thompson,  9 
was  rei)ealed  before  the  proceedings  were  Iowa,  40  ;  Ewing  v.  St.  Louis,  supra, 
completed.  These  grounds  are,  by  the  A  municipal  corporation  will,  on  appU- 
demurrer,  admitted  to  be  true ;  and  being  cation  of  the  owner,  be  eryoined  from  ap- 
true,  no  reason  exists  upon  which  to  jus-  propriating private  property  for  the  purpose 
tify  the  interposition  of  a  court  of  equity,  of  a  street,  until  it  complies  with  tlie  law, 
.  .  .  The  second  object  of  the  bill  —  the  by  assessing  and  tendering  damages  to 
obtaining  of  compensation  for  the  property  the  owner  (Lafayette  v.  Bush,  19  Ind. 
actually  appropriated  by  the  city — falls  826,  1862),  or  securing  them.  Sower  v, 
with  the  first.  If  the  proceedings  for  its  Philadelphia,  85  Pa.  St.  231 ;  Eidemiller 
appropriation  were  void,  the  title  remains  v.  Wyandotte  City,  2  DiUon  C.  C.  376 
in  the  complainant,  and  he  can  resort  (1878)  ;  Gardner  v,  Newbnigh  Tra.,  2 
(unless  the  legislature  has  required  him  Johns.  Ch.  162  (1816.) 
to  pursue  a  particular  remedy)  to  the  or-  When  equity  will  interfere  by  ifijumcium 
dinary  remedies  afforded  by  law  for  the  to  restrain  the  illegal  and  nnanthorized 
recovery  of  the  possession  of  the  real  acts  of  municipal  corporations.  SeejNiff, 
property  wrongfully  withheld,  or  for  the  chap.  zxii.  sec.  906  et  seq.  Index  tlL 
redress  of  trespasses  upon  it."  5  WalL  Equity,  Injunction ;  Beddall  o.  Bryan 
418,  419.  Followed  and  approved.  An-  (condemnation  of  property),  14  Md.  444 ; 
derson  v.  St.  Louis,  47  Mo.  479,  486  Richardson  v.  Baltimore,  8  Gill  (Md.), 
(1871)  ;  distinguished,  Leslie  r.  St.  Louis,  433  (1849);  Alexander  v.  Baltimore,  5 
47  Mo.  474  ;  commented  on,  Coulson  v.  Gill  (Md.),  383 ;  Mills  Em.  Dom.  sees.  90, 
Portland,  Deady,  481 ;  Miller  v.  Mobile,  128,  130,  141  ;  Lewis  Em.  Dom.  chap. 
47  Ala.  163  (1872)  ;  8.  c.  11  Am.  Rep.  xxviii.,  on  the  remedy  for  a  wrongftil 
768.  The  owner  of  land  wrongfully  taken  interference  with  property  under  color 
by  a  city  and  converted  into  and  nsed  as  of  eminent  domain.  Opening  streets, 
a  public  street,  may  maintain  ejectment  Attorney-General  v.  Paterson,  1  Stockt. 
against  a  city  for  its  recovery.  Armstrong  (N.  J.)  624  ;  Iowa  Col.  Trs.  v.  Davenport, 
V.  St  Louis,  69  Mo.  309  ;  Anderson  v,  St.  7  Iowa,  213  ;  Connolly  o.  Griswold,  7 
Louis,  47  Mo.  484  ;  Hammerslough  v,  Iowa,  416  ;  lb,  248  ;  Harness  v.  Chesa* 
Kansas  City,  57  Mo.  219.  The  general  peake  &  0.  Canal  Co.,  1  Md.  Ch.  Dec. 
subject  is  further  treated  in  chap,  xxii.,  248  ;  Walker  v.  Mad  River  &  L.  R.  R.  Co., 
post,  sees.  923,  924,  926.  8  Ohio,  38 ;  Western  Md.  R.  R.  Co.  «. 
Where  the  charter  of  a  city,  in  con*  Owings,  15  Md.  199  ;  Henry  v.  Dabaqne 
ferring  upon  it  the  power  of  opening  &  Pac.  R.  R.  Co.,  10  Iowa,  540;  Brown- 
streets,  gives  to  the  parties  considering  ing  v.  Camden  &  W.  R.  &  Tr.  Co.,  8 
themselves  aggrieved  by  the  proceedings  H.  W.  Green  Ch.  (N.  J.)  47 ;  Ragats  «. 
an  appeal  to  a  court  of  competent  jurisdic-  Dubuque,  4  Iowa,  849. 
tion,  with  a  right  to  a  jury  trial,  they  Ae  to  prohibition  as  a  remedy  a^inst 
should  seek  redress  in  that  tribunal,  and  iUegal  corporate  proceedings.  State  v. 
not,  at  least  ordinarily,  by  a  bill  in  equity.  Wakely,  supra  ;  Mayo  v.  James,  12  Gratt 
Methodist  Prot  Church  v,  Baltimore,  6  (Va.)  17  ;  Warwick  v.  Mayo^  16  Gfitt 
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agreement,  tl:e  i^me  and  manner  of  payment,  and  the  remedies 
Jar  its  enfmxcvicnt,  a  few  principles  applicable  to  municipal  cor- 
porations must  be  noticed.  Nearly  all  of  the  Constitutions  provide 
that  "  just  compensation "  shall  be  made  for  the  property  taken ; 
and  that  view  is  believed  to  be  sound  which  regards  this  language 
as  necessarily  contemplating  compensation  of  a  pecuniary  character, 
in  respect  to  the  property  appropriated.  Some  of  the  Constitutions 
go  more  into  detail,  and  in  teims  provide  that  the  compensation 
shall  be  made  ''  in  money/'  and  some  contain  a  clause  as  to  the 
time  of  payment,  as  that  it  shall  he  first  made  or  secured,  that  is, 
made  or  secured  before  the  property  is  taken  or  applied  to  the  pro- 
posed public  use;  and  some  contain  a  provision  giving  the  land- 
owner the  right  to  have  the  compensation  determined  by  a  jury.^ 
It  is  not  within  the  scope  of  this  work  to  follow  out  these  differ- 
ent provisions  into  the  construction  which  they  have  received  in 
the  courts  of  the  various  States,  nor  to  descend  to  a  detailed  notice 
of  all  the  decisions  upon  special  enactments  or  charters.  It  must 
suffice  to  state  the  leading  principles  which  the  adjudications  have 
established,  and  to  refer  to  the  authorities  for  a  more  full  illustra- 
tion and  development  of  the  subject  In  the  outset  it  is  proper  to 
observe  that  a  fundamental  consideration  in  the  construction  and 
application  of  these  constitutional  provisions  is,  that  they  have 
been  found  necessary  to  secure  adequate  protection  to  private 
property,  and  that  they  should  be  vigorously  upheld  in  their  full 
extent  and  fair  meaning.  In  construing  statutes  or  charters  dele- 
gating the  power  of  eminent  domain,  and  pointing  out  the  mode  of 
exercising  it,  it  is  the  duty  of  the  judicial  tribunal  to  insist  that 

(ya.)52S  ;  Williams,  In  re,  4  Ark.  537  the  expense  of  the  chargee.  The  money 
azid  note,  with  forms.  Arnold  v.  Shields,  becomes,  as  it  were,  impressed  with  the 
5  Dana  (Ky.),  18  ;  post,  chap.  xxii.  sec.  trusts  to  which  the  land  was  subject,  and 
980.  stands  in  its  place.  Dunlop  t;.  York, 
1  "  The  compensation  under  the  stat-  supra  ;  East  Lincolnshire  R.  Act,  In  re, 
ote  is  for  damages  resulting  from  the  1  Sim.  (n.  s.)  260  ;  Greaves  v.  Newfound- 
taking  of  the  land ;  the  award,  therefore,  land  Co.,  28  L.  T.  68  ;  Cuckfield  Burial 
mast  be  taken  to  be  for  so  much  as  the  Board,  In  re,  19  Beav.  153 ;  Lippinoott  v, 
propel  t^  of  the  claimant  was  thereby  Smyth,  2  L.  T.  N.  8.  79 ;  Hall  v,  Lon- 
reduced  in  value.'*  Dunlop  v.  York,  16  don,  Chatham  k  Dover  By.  Co.,  14  L. 
Grant  (Canada),  216-223.  Tlus  raises  the  T.  N.  8.  351  ;  Cooper  v.  Gostling,  9  L.  T. 
question  as  to  the  title  of  the  claimant  N.  8.  77;  Harr.  Munic.  Man.  (5th  ed.) 
It  is  not  to  be  assumed  that  the  person  in  870. 

pooession  is  the  absolute  owner  of  the         Where  proceedings  have  no  effect  be- 

land.     He  may  not  have  any  title,  an  cause  of  failure  to  pay  the  compensation 

imperfect  title,  or  a  title  subject  to  en-  within  the  specified  time,  new  proceedings 

eoinbrancet.     Unless  a  charge  on  the  land  may  be  inaugurated.     Cine.  Southern  By. 

were  made  a  chai^  upon  tiie  oompensa-  Trs.  v.  Haas,  42  Ohio  St.  289.     See  cmte, 

tioOy   the  aeoority  would  be  impaired  at  aec  678  ;  pos^  sees.  686,  990,  and  notes. 
VOL.  u. — 5 
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every  provision  intended  for  the  benefit  of  the  owner  shall  be  com- 
plied with  before  he  shall  be  divested  of  his  property.  Except  so 
far  as  the  mode  of  procedure  is  ordained  by  the  Constitution,  it  is 
competent  for  the  legislature  to  prescribe  it,  and  the  mode  pre- 
scribed must,  as  we  have  seen,  be  strictly  and  guardedly  pursued, 
although  unreasonable  nicety  should  not  be,  and  is  not,  required.^ 

§  613  (478).  Same  subject.  —  If  the  act  or  charter  authorizing 
the  appropriation  of  the  property  itself  provides  a  specific  remedy  to 
the  land-owner,  by  which  the  amount  of  his  compensation  shall  be 
ascertained,  that  method,  if  it  is  complete  or  adequate,  is  usually 
regarded  as  exclusive.^  So  long  as  the  municipality  pursues  and 
keeps  within  its  legislative  grant  of  power,  it  is  not  liable  to  a 
common-law  action,  nor  will  it  be  enjoined ;  yet  if  it  violates  or 
transcends  its  authority,  the  land-owner  may  bring  his  action  of 
case,  ejectment,  or  trespass;  and  equity  will  frequently  grant  an 
injunction  to  restrain  an  unauthorized  use  or  appropriation  of  private 
property.^ 

1  Supra,  sees.  603-606.  Redfield  on  9  (1863) ;  Mitchell  v.  Fraoklin  &  C. 
Railways,  sec.  64,  and  notes  ;  2b.  sec.  72.  Tamp.  Co.,  3  Humph.  (Teno.)  456  ; 
See  also  Cooley  Const.  Liin.,  p.  465  ;  Brown  v,  Beatty,  84  Miss.  227  ;  Dodge 
Chaffee's  Appeal,  56  Mich.  244  ;  St.  Loais  v.  Essex  Co.  Comm'rs,  3  Met.  (Mass.) 
V,  Franks,  78  Mo.  41,  quoting  the  text,  380. 

and  holding  that  a  restriction  upon  ex-  >  See  authorities  cited,  ntpra,  sec.  611« 
tending  a  street  except  upon  the  unani-  note.  This  subject  is  very  fully  treated 
moxL8  consent  of  the  Board  of  Public  in  Redfield  on  Railways,  sec.  81,  p.  886 
Improvements  had  the  effect  of  making  (6th  edition)  ;  in  Mills  Em.  Dom.  sees. 
such  consent  2i  jurisdictional  fact  without  84-93,  292  ;  and  in  Lewis  Em.  Dom. 
which  the  city  could  not  take  action,  chap,  xxviii.  See,  also,  1  American  Rail- 
See  supra,  sec.  605.  way  Cases,  166-171,  note,  and  cases  cited 

2  Mills  Em.  Dom.  sees.  87,  88 ;  infra,  and  reviewed  ;  Floyd  v.  Turner,  23  Tex. 
sec.  614,  note ;  Lewis  Em.  Dom.  sec.  608  ;  293 ;  Doe  v.  Manchester,  B.  &  R.  Ry.  Co., 
Cotton  V,  Hamilton  &  T.  Ry.  Co.,  14  Up.  14  M.  &  W.  687 ;  Cairo  &  F.  R.  R.  Co.  v. 
Can.  Q.  B.  87 ;  Rankin  v.  Great  Western  Turner,  31  Ark.  495  (1876)  ;  Peirce  Am. 
By.  Co.,  4  Up.  Can.  C.  P.  463  ;  Grim-  Railroad  Law,  230  ;  Smalley  v.  Blackbam 
shawe  v.  Grand  Trunk  Ry.  Co..  19  Up.  Ry.  Co.,  2  H.  &N.  158 ;  Boston  v.  Bobbins, 
Can.  Q.  B.  493  ;  Welland  v,  Buffalo  &  126  Mass.  384 ;  Cushman  v.  Smith,  84 
L.  H.  Ry.  Co.,  30  Up.  Can.  Q.  B.  147  ;  Mo.  247 ;  Sower  v,  Philadelphia.  35  Pia. 
6.  c.  31  Up.  Can.  Q.  B.  539  ;  Jones  v.  St  231.  If  the  statute  provides  no  meth- 
Stanstead,  S.  &  C.  R.  R.  Co.,  L.  R.  4  od  by  which  the  land-owner  may  coerce 
P.  C.  App.  98,  120  ;  McLean  v.  Great  payment  fi-om  the  municipality,  he  may 
Western  Ry.  Co.,  33  Up.  Can.  Q.  B.  bring  an  independent  action.  Jamison  9. 
198;  Harr.  Munic.  Man.  (5th  ed.)  367-  Springfield,  53  Mo.  224  (1873).  Under 
371 ;  Kimble  i^.  White  W.  V.  Canal  Co.,  Constitution  of  Iowa  unpaid  owner  may 
1  Ind.  285  (1348)  ;  Calking  v.  Baldwin,  maintain  ejectment.  Daniels  v.  Railroad 
4  Wend.  (N.  Y.)  667;  Lafayette  &  1.  R  Co.,  35  Iowa,  129.  So  in  MisnmppL 
R.  Co.  V.  Smith,  6  Ind.  249  ;  New  Albany  Memphis  &  C.  R.  R.  Co.  v,  Payne,  87  Mist. 
&  S.  B.  R.  Co.  tf.  Connolly,  7  Ind.  32  ;  700.  But  not  in  Arkansas.  Cairo  k  F. 
Indiana  Central  Ry.  Co.  v.  Cakes,  20  Ind.  R.  R.  Co.  v.  Turner,  81  Ark.  459  (l3>6). 
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§  614  (479).  Same  snbjeot.  —  When  a  street  is  finally  established, 
the  party  whose  land  has  been  taken  is  entitled  to  payment,  al- 
though the  street  has  not  been  opened.^  So  it  is  generally  held 
that  such  a  party  is  entitled  to  payment  when  the  report  of  the 
commissioners  of  assessment  has  been  finally  acted  on  and  con- 
firmed, or  when,  before  confirmation,  the  municipal  authorities  have 
taken  and  retain  actual  use  of  his  property.^  When  the  owner's 
right  to  damages  is  vested  or  complete,  he  may,  in  proper  cases, 
sue  the  municipality  therefor,  or  have  a  mandamus  to  compel  it  to 
pay  or  to  proceed  to  collect  the  assessments  which  constitute  the 
fund  from  which  payment  must  come.' 


1  Shaw  V.  Charlestown,  8  Allen  (Mass.), 
5S8;  Philiidelphia  v.  Dickson,  88  Pa. 
St.  247  ;  Griggs  v.  Foote,  4  Allen  (Mass. ), 
195  ;  KimboU  v.  Rockland,  71  Me.  137. 
The  constitutional  provision  against  tak- 
ing private  properly  until  compensation 
be  made,  means  taking  the  property  from 
the  owner  and  aetuaUy  applying  it  to  the 
nse  of  the  pablic  A  survey  and  other 
preliminary  steps  are  not  a  taking,  within 
the  meaning  of  the  Constitution.  But 
until  the  compensation  the  owner  is  en- 
titled to  has  been  made  or  tendered  as 
required  by  law  a  street  cannot  be  opened 
or  used,  and  an  entry  to  grade  or  prepare 
the  ground  for  a  street  would  be  illegal 
and  a  trespass.  Stewart  v.  Baltimore,  7 
Md.  500  (1855).  That  preliminary  surveys 
may  be  authorized  by  the  legislature  with- 
out making  compensation  therefor,  and 
that  they,  when  so  authorized,  are  not 
trespasses,  see  authorities  cited  in  Red- 
field  on  Railways,  sec.  66.  Where  a  street 
is  laid  out  by  the  municipal  authorities 
and  remains  unopened  upon  the  confirmed 
plan,  the  fact  that  an  owner  sold  lots 
described  with  reference  to  the  stre«'t  does 
not  affect  his  right  to  compensation  when 
the  land  is  actually  takeu  for  the  street 
In  re  Brooklyn  Street,  118  Pa.  St.  640. 
The  right  to  compensation  is  a  personal 
one,  and  belongs  to  the  owner  of  the  prop- 
erty at  the  time  the  property  is  taken. 
King  r.  New  York,  102  N.  Y.  171,  where 
a  highway  had  been  closed  by  statutory 
authority.  What  is  deemed  a  "  taking." 
Po9t,  sec  991,  note ;  aupra,  sec.  587  ; 
MiUs  £m.  Dom.  sees.  80-36  a.  Lewis 
£m.  Dom.  chap.  v.  is  devoted  to  the  ques- 
tion **  Whkt  constitutes  a  taking,"  within 


the  meaning  of  the  constitutional  provi- 
sion. 

'  AiUe,  sees.  609,  610.  See  Johnson  v. 
Alameda  County,  14  Cal.  106.  As  to 
right  of  land-owner  to  recover  interest  on 
assessment  of  damages.  Haley  t^.  Phila- 
delphia, 68  Pa.  St  45,  48,  49  ;  Fink  v. 
Newark,  40  N.  J.  L.  11  ;  Old  Colony 
B.  R.  Co.  V.  Miller,  125  Mass.  1 ;  Phillips 
V.  South  Park  Comm'rs,  119  111.  626 
(1887).  After  proceedings  in  invilum  to 
establish  a  street  have  been  commenced 
and  damages  awarded,  the  land-owner  does 
not  debar  himself  of  the  right  t^  damages 
by  platting  his  property  and  selling  lots 
recognizing  the  existence  of  the  street. 
Jersey  City  v,  Sackett,  44  N.  J.  L.  428. 

•  Mobile  V,  Richardson,  1  Stew.  & 
Port.  (Ala.)  12  (1831)  ;  Shaw  v.  Charles- 
town,  3  Allen  (Mass.),  538  ;  Philadelphia 
V.  Dyer,  41  Pa.  St.  463  ;  Philadelphia  v, 
Dickson,  38  Pa.  St.  247  ;  State  ».  Hugg, 
44  Mo.  116  ;  State  v,  Keokuk  {inandamiis 
to  collect  a.ssessment),  9  Iowa,  438  ;  Rex- 
ford  V.  Knight,  11  N.  Y.  (1  Kern.)  308  ; 
Higgins  V.  Chicago,  18  111.  276  ;  Rouit>  v. 
Jenkins  (action  for  value),  30  Ga.  154 
(1860)  ;  McCormack  v.  Brooklyn,  108 
N.  Y.  49  ;  HoUingsworth  v.  Tensas  Parish, 
17  Fed.  Rep.  109  ;  Wrought  Iron  Bridge 
Co.  V.  Utica,  17  Fed.  Rep.  316.  Where  all 
the  proceedings  have  been  i»rovisionaI  and 
subject  to  final  action  of  the  proper  author- 
ities, their  abandonment  will  not  entitle 
the  owners  of  land  to  damages  ;  the  fact 
that  an  owner  has  been  led  to  sup))ose  that 
a  street  would  be  laid  out  and  had  acted 
on  such  belief  gives  him  no  right  of  action. 
Carson  r.  Hartford,  48  Conn.  68  ;  supra, , 
sec.  608  ;  post,  sec.  971,  note ;  Mills  Em. 
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§  615  (480).  When  Payment  to  be  made.-— In  the  absence  of 
controlling  constitutional  provisions,  it  is  competent  for  the  State  to 
authorize  municipal  corporations  to  take  private  property  for  public 
use  without  first  making  payment;  but  it  is  not  usual  for  the  l^is- 
lature  to  confer  this  power,  and,  even  if  it  does,  it  is  still  necessary, 
by  some  enactment,  that  it  shall  make  certain  and  adequate  pro- 
vision by  which  the  owner  can  coerce  compensation,  through  the 
judicial  tribunals  or  otherwise,  without  unreasonable  delay.^    Either 

Domain,  sec.  145.    A  city  is  not  primarily  between  municipal  and  private  corpora- 

liable  for  benefits  assessed  against  indi-  tions.      See  Loweree  v,  Newark,  88  N.  J. 

viduals.     Shaffner  v.  St.  Louis,  31  Mo.  L.    151,    and    cases    last   cited;    Morris 

264.     If  land  be  taken  for  a  public  im-  Canal  &  B.  Co.  v.  Jersey  City,  26  N.  J. 

provement  under  the  charter  of  a  city,  and  £q.  294.     Requirement  to^Srs^  make  pay* 

the  assessment  made  to  the  owner  be  set  ments  construed.     Redman  o.  Phila.,  M. 

aside,  an  action  at  law  wiU  not  lie,  as  &  M.   R.   R.   Co.,   S8  N.  J.   £q.   165; 

upon  an  asmmjmt  for  the  value  of  such  Lewis    £m.    Dom.    sees.    454-456,    457. 

land  and  damages.     Paret  v,   Bayonne,  Mills   Em.    Dom.    sees.    124-126.      The 

40  K.  J.  L.  833.  Constitution  of  Califomia  (art  1,  sec  14) 

^  People  V.  Hay  den,  6  Hill  (N.  Y.),  excepts  municipal  oorporationR  from  the 

859;  Sage  v,  Brooklyn,  89  N.  Y.  189;  limitation   "that  compensation  shall  be 

Ee  United  States,  96  N.  Y.  227;  State  v,  first  made,"  kc, 

Lyle,  100  N.  C.  497  (quoting  text)  ;  Rex-  The  charter  of  Mobile,  which  authoriiaB 

ford  V,   Knight,   11  N.  Y.  808  ;  Cooley  the  taking  of  private  property  for  streets, 

Const.  Lim.  560  ;  Curran  v.  Shattuck,  24  without    compensation,    except    assumed 

Cal.  427  ;  McCann  v.   Sierra  County,  7  benefits  or  damages  assessed  by  a  jury,  is 

Cal.  121.    In  Chapman  v.  Gates,  54  N.  Y.  unconstitutional,  as  the  Constitution  pro- 

132, 146,  Allen,  J.,  referring  to  The  People  vides  that  no  property  shaU  be  appropri- 

V.  Hayden,  supra,  expresses  the  opinion  ated  for  use  of  a  corporation  for  ri^t  of 

that  provision   for  compensation  to  the  way  until  full  compensation  therefor  be 

land-owner,   by  means  of  a  local  special  made  in  money,  irrespective  of  any  benefit 

assessment  on  lands  adjoining  those  taken,  to  be  derived  therefrom.     Miller  «.  Mobile, 

to  raise  the  money  required,  is  not  a  suffi-  47  Ala.  163  (1872).     In  Marifland,  until 

cient  compliance  with  the  requirement  of  streets  are  opened  and  compensation  paid 

the  Constitution  as  to  compensation,  and  to  the  owner,  the  city  has  no  more  right  to 

does  not  bring  the  case  within  the  doctrine  the  bed  of  the   street   than  any   other 

laid  down  by  Nelson,  C.  J.,  in  The  People  stranger  would  have.     Baltimore  v.  St 

V.  Hayden.  Agnes  Hosp.,  48  Md.  419 ;  Casey  •.  Inloss, 

Authority  to  toums  and  cUies  to  open  1  Gill  (Md.),  610. 

streets,  and  to  take  private  property   for  If  an  adequate  and  complete  mods  of 

public  use,  without  first  making  compen-  obtaining  compensation  is  specifically  pro- 

sation  therefor,  has  frequently  been  held  Tided,    compensation,   it  has  been  held, 

legal  in  the  absence  of  special  constitu-  must  be  sought  in  that  way,  and  not  by 

tional  provisions  rei^uiring  payment  before  action,  and  in  such  case  the  doctrine  of 

possession  or  use  be  enjoyed,     Dronberger  cumulative   remedies   is  not  applicable. 

V.  Reed,  11  Ind.  420  (1858)  ;  I^oweree  v.  Supra,  sec.  613;  Kimble  v.  Whits  W.  V. 

Newark,  38  N.  J.  L.  151  ;  McCormick  v.  Canal  Co.,  1  Ind.  285  (1848)  ;  Calking*. 

Lafayette,   1  Ind.   48  (1848) ;  Bloodgood  Baldwin,  4  Wend.  (N.  Y.)  667;  Lafiaystts 

V.  Mohawk  &  H.  R.  R.  R.  Co.,  18  Wend.  &  I.  R.  R.  Co.  v.  Smith,  6  Ind.  849 ; 

(N.  Y.)  9  ;  Beekman  v.  Saratoga  &  S.  R.  New  Albany  &  S.  R.  R.  Co.  «.  ConneUy, 

R.  Co.,  3  Paige  (N.  Y.)  Ch.  45 ;  Comm'rs  7  Ind.  82;  Indiana  Central  Ry.  Oo.  s. 

V.  Bowie,  84  Ala.  461 ;  Lafayette  v.  Bush,  Cakes,   20    Ind.   9   (1868)  ;  Mitchell  «. 

19  Ind.  826.    Distinction  in  this  respect  Franklin  k  0.  Tamp.  Cb.,  8  Hompk 
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by  constitalr  ^nal  provision  or  legislative  enactment,  the  almost  in- 
variable, and  certainly  the  just,  course,  is  to  require  payment  to 
precede  or  to  accompany  the  act  of  appropriation.^ 

§  616  (481).  Apportionment  of  Damages  among  Ziota  Benefited.  — 
In  the  absence  of  special  constitutional  restrictions  upon  the  power 
»of  the  legislature,  it  may  be  regarded  as  settled  by  repeated  adjudi- 
cations in  different  States  that  authority  may  be  conferred  by  the 
legislature  upon  municipal  corporations  to  open  streets  and  to  ajh- 
portion  the  damages  awarded  or  found  due  to  those  whose  lands  are 
taken,  among  the  lots  specially  beneJUed  by  the  improvement,  and  to 
make  the  amount  thus  apportioned  or  assessed  a  lien  thereon.  The 
l^islature  may,  in  its  discretion,  authorize  the  whole  expense  to  be 
assessed  upon  the  lots  similarly  situated  fronting  on  the  street  to 
be  opened,  thus  treating  the  adjacent  property  as  exclusively  bene- 
fited, or  may  authorize  an  assessment  of  specific  benefits  to  be  made 
upon  other  property  in  addition,  or  it  may  provide  for  the  payment 
of  damages,  in  whole  or  in  part,  from  the  general  treasury.^ 

(TeniL )  456 ;  Brown  v.  Beatty,  84  Miss,  eeedings  become  void,  we  Commonwealth 
227;  Dodge  V.  Emcz  Co.  Comm'n,  8  Met.     v.  Phila.  Co.  Comm'n,  2  Whart.  (Pa.) 


(Masa.)  8S0.  2S6. 

In  Illinoi$  the  atatnte  reqnirea  the  pay-  If  a  railroad  company  e£ter  into  pos- 

ment  to  the  land-owner,  or  tender  of  com-  session  of  the  land  of  an  individual  for 

penaation  or  a  deposit  of  it  with  the  county  the  uae  of  the  road  without  first  having 

tTBaaorer,  before  poasession  shall  be  taken,  his  damages  assessed  and   tendered,  the 

Phillips  V.  South  Park  Commissioners,  119  owner  may  maintain  an  action  to  recover 

IIL  62S.    Under  this  statute  payment  into  possession  of  the  land  ;  and  he  may  en* 

court  to  await  the  determination  of  the  join  the  use  of  this  land  by  the  railroad 

qaestion  who  is  entitled  to   it  is  error,  company  until  his  damages  are  assessed 

McCormick  «.  West  Chicago  Park  Com-  and  tendered.     Cox  v.  Louisville,  N.  A.  & 

miaaioners,  118  IIL  655.  C.  K.  R.  Co.,  48  Ind.  178  (1874)  ;  Bohl- 

1  2  Rent  Com.  839,  note  ;  Redfield  on  man  v.  Green  Bay  &  L.  P.  R.  R.  Co.,  30 

Railways,  147  ;  Mills  Em.  Dom.  sec.  130;  W^is.  105  ;  Williams  v.  New  Orleans,  M. 

Lewis  Em.  Dom.  sec  459;  Colton  v,  Rossi,  &  T.  R.  R.  Co.  60  Miss,  689. 

9   CaL    595    (1858) ;    McCann   v.    Sierra  *  People   v,   Brooklyn,    4   N.    Y.   419 

County,  7  Cal.  121.     An  iiyunction  was  (1851),  the  leading  case  upon  the  subje<  t. 

^(ranted  to  restrain  a  municipal  corporation,  Approved,  Commonwealth  v.   Woods,    44 

with  very  limited  powers  of  taxation,  from  Pa.  St.   113  ;  Stroud  v,   Philadelphia,  61 

opening  a  street  until  adequate  security  Pa.  St  255  ;  Scovill  v.  Cleveland,  1  Ohio 

for  compensation   be  given.       Keene  v.  St   126,  135  ;  Alexander  v.  Baltimore,   5 

Bristol,  26  Pa.  St  46.     See  Long  r.  Fuller,  GiU  (Md.),  383  (1847)  ;  Moale  v,  Balti- 

M  P^  St  170  (1871).     Under  a  statute  more,  5  Md.   814   (1854)  ;  Longworth  r. 

of  P^ntylnania,  land  taken  for  corporate  Cincinnati,  34  Ohio  St.   101  ;  Chapin   v. 

porpoaes  vesta  in  the  corporation  in  fee,  Worcester,  124  Mass.  464  ;  Burlington  v. 

on  payment,  and  the  corporation  is  not  Quick,  47  Iowa,  222,  expressly  approving 

bound  to  see  to  the  application   of  the  People  v,  Brooklyn,  supra;  McMasters  v. 

pQTChase  money.     Crangle  p.  HarrisbuiK,  Commonwealth,  3  Watts  (Pa.),  292  (1834), 

1  Pa.  182.     When  payment  of  damages  is  commented  on  by  Agiiew,  J.,  in  Washing- 

nqoired  within  a  limited  time,  or  pro-  ton  Av.  Case,  69  Pa.  St.  352  (1871);  8.  c. 
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§  617.    Bame  subject.    Benefits.  —  The  compulsory  acquisition  of 
property  for  streets  or  other  public  purposes,  and  the  payment 

8  Am.  Rep.  255  ;  Livmgston  v.  Mayor,  8  wa  v,  Spencer,  40  111.  211 ;  s.  c.  36  IlL 

Wend.  (N.  Y.)  85;  Schenley  v.  Allegheny,  211. 

25  Pa.  St.  128  (1854) ;  Belts  v,  Williams-  Benefits  limited  by  the  charter  of  the 

burg,   18  Pa.  St.  26  ;  Lexington  v,  Mc-  city  to  the   improFement  for  which  the 

Quillian's  Heirs,  9  Dana  (Ky.),  513(1853);  land  is  condemned   and   assessments  of 

HowoU   V,  Bristol,  8  Bush  (Ey.),  493;  benefits  for  other  improrements  impliedly 

Williams  v.  Cammack,  27  Miss.  209,  224  forbidden.     Weckler  v.  Chicago,  61  111. 

(1854);  Nichols  v.  Bridgeport,  23  Conn.  142    (1871).      Equality   between   assess- 

189,  207.     See,  also,  McGehee  v.  Mathis  ment  and  benefits.     Greeley  v.  People,  60 

(leyee  tax),  21  Ark.  40  (1860).     Compare  HI.  19. 

Peay  v.  Little  Rock,  32  Ark.  31,  35  (1877) ;  Under  the  Constitution  of  Illiwris^  the 
Argenti  v.  San  Francisco,  16  Cal.  255  ;  full  value  of  land  taken  for  a  public  high- 
Emery  V,  San  Francisco  Gas  Co.,  28  Cal.  way  must  be  paid  in  money  alone,  dis- 
345 ;  Howard  v.  Church,    18   Md.    451 ;  regarding    all    benefits    and    advantages 
Peoria  v.  Kidder,  26  111.  351  ;  Weckler  v.  that  may  result  to  that  portion  of  the 
Chicago,  61  111.  142  (1871)  ;  Hussen  v,  owner's  land  not  taken,  by  reason  of  the 
Rochester,  65  N.  Y.  516   (1875)  ;   State  establishing  of  the  road  ;  and  it  is  not  in 
V.    Portage,    12    Wis.    562  ;   Holmes  v,  the  power  of  the  legislature  to  provide 
Jersey  City,  1  Beasl.  (N.  J. )  264  ;  Cum-  otherwise.     Carpenter  v.  Jennings  et  al.., 
mlng  V.  Brooklyn,  11  Paige  (N.  Y.),  596  ;  77  111.  250  (1875).     In  Ccdi/omia,  by  con- 
White  v.  Mayor,  &c.,  2  Swan  (Tenn.),  364  stitutional    provision,    (art.    1,    sec    14) 
(1852) ;  Palmyra  v,  Morton,  25  Mo.  593  "  compensation  must  be  made  in  money 
(1857) ;  Egyptian  Levee  Company,  v.  Har-  irrespective  of  any  benefit  from  any  im- 
din,  27  Mo.  495;  Lock  wood  v.  St  Louis,  24  provement."     Other  similar  constitutional 
Mo.  20  (1851);  Eyermau  v.  Blaksley,  78  provisions,  see  supra,  sec.  587,  and  note; 
Mo.  145;  Smith  v.  Aberdeen,  25  Miss.  458  Mills  Em.  Dom.  sees.  149, 150-158,  204  a, 
(1853);  Municipality  v,  Dunn,  10  La.  An.  and  cases  ;  Lewis  Em.   Dom.  sees.  465- 
57;  Cruikshank  v.  City  Council,  1  McCord  473.     In  the  case  of  The  State  v.  Charles- 
(S.   C.)   Law,   360   (1821);   WUliams  ».  ton,    12  Rich.  (S.  C.)  Law,    702   (1860), 
Detroit,  2  Mich.  560  ;  Cone  v,  Hartford,  the  power  of  the  legislature  of  that  State 
23  Conn.  363,  374 ;  Wallace  v.  Shelton,  to  authorise  local  assessments  to  pay  for 
14  La.  An.  498  ;  Clapp  v.    Hartford,  35  local  improvements  was  very  fully  con- 
Conn.    66  ;  Dorgan  v.   Boston,  13  Allen  sidered  by  the  Court  of  Errors.     A  portion 
(Mass.),  223  ;  Boston  Seamen's  F.  Soc.  v.  of  a  street  was  widened  by  taking  a  strip 
Boston,  116  Mass.  181  (1874) ;  Edgerton  of  land  off  the  lots  on  one  side  and  adding 
V.  Green  Cove  Springs,  19  Fla.  140  ;  post^  it  to  the  street;  and  the  expense,  parsnant 
chapter  xix.  on  Taxation.     Under  a  con-  to  an  act  of  the  legislature,  was  ordered  to 
stitutional  provision,  giving  the  power  of  be  assessed  upon  the  proprietors  of  houses 
taxation  by  assessment,  and  another  which  and  lots  on  both  sides  of  the  street.    The 
guarantees  to  owners  of  land  taken  for  lot  owners  on  the  opposite  side  of  the 
public  use  full  compensation   "without  street,  whose  lands  were  not  taken  for 
deduction  for  benefits,"  an  assessment  may  the  street,  but  who  were  assessed  to  pay  the 
be  made  upon  lands  fronting  on  a  new  expense,  contested  the  constitutionAlity  of 
street  laid  out  through  it,  to  reimburse  the  the  statute  authorizing  this  to  be  done, 
amount  of  compensation  paid  the  owner  The  Court  of  Errors  held  the  act  to  be 
for  the  land  taken  for  the  street.     Cleve-  nnconstitutional.     No  reference  is  made 
land  V.  Wick,  18  Ohio  St.   303  (1868).  to  the  decisions  in  other  States,  and  al- 
See  Chicago  V.  Lamed,  34  111.  203(1864),  though  the  Constitutions  of  New  York 
criticising  People  v,  Brooklyn,  supra,  and  and  South  Carolina  are  not  literally  alike, 
the  decisions  in  other  States  which  follow  the  reasoning  of  the  court  is  not  reconcil- 
it,  and  holding  them  inapplicable  in  that  able  with  tiiat  in  the  case  of  People  v. 
State  under  ite  Constitation.    s.  p.  Otta-  Brooklyn.    Still,  the  latter  case  baa  been 
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therefor  in  any  of  the  above  modes>  involve  the  exercise  of  two 
difTerent  and  high  prerogative  or  sovereign  powers,  namely,  that  of 
the  eminent  domam,  so  called,  by  which  the  property  is  taken,  and 
that  of  taxation  (which  includes  assessments  upon  the  property 
specially  benefited,  or  perhaps  upon  such  as  is  legislatively  deemed 
to  be  thus  benefited),  by  which  compensation  is  made  to  those 
whose  property  has  been  thus  appropriated.  We  have  already 
pointed  out  the  usual  constitutional  limitations  upon  the  power  of 
eminent  domain.  What  limitations  exist  upon  the  power  of  taxation 
must  be  found  in  the  nature  of  the  power  itself,  and  in  express  or 
implied  restrictions  of  the  organic  law ;  in  all  other  respects  the 
power  is  supreme,  transcendent,  and  without  theoretical  limits. 
The  subject  of  taxation  and  of  assessments  for  local  improvements, 
and  the  limitations  upon  the  power,  expressed  and  implied,  will  be 
hereafter  considered,  and  need  not,  therefore,  be  referred  to  in  detail 
in  this  place.^  An  assessment  against  abutters  for  benefits  received 
from  the  opening  of  a  street  does  not  contravene  the  provision  of  the 
Constitution,  "  that  all  property  subject  to  ta;cation  shall  be  taxed 
in  proportion  to  its  value."'  Nor  is  an  assessment  upon  lands 
fronting  on  a  street,  to  reimburse  the  amount  paid  the  owner  for 
land  taken  from  him  for  a  street,  in  violation  of  the  provision  of  the 
Constitution  which  declares  that  the  compensation  to  be  paid  to 
a  party  for  his  land,  taken  for  public  use,  shall  be  *'  without  deduc- 
tian  for  benefits."  ' 


Teiy  genenlly  foUowed  and  its  reasoning 
approved  as  sound,  as  will  be  seen  on  an 
examination  of  the  cases  above  cited.  As 
we  skaU  see  in  the  chapter  on  Taxation, 
potty  the  tendency  of  the  later  cases,  es- 
pecially with  respect  to  local  assessments 
for  street  improvements,  is  to  restrict  the 
doctrine  of  The  People  v.  Brooklyn. 

^  See  chapter  on  Taxation  and  Local 
Anessments,  post, 

>  Garrett  v.  St  Louis,  25  Mo.  505 
(1857).  See  remarks  of  Hough,  J.,  in 
State  w,  St  Louis,  62  Mo.  244  (1876). 
So,  under  a  Constitution  which  requires 
that  all  taxation  shall  be  equal  and  uni- 
form throughatU  the  State.  New  Orleans 
Draining  Co.,  In  re,  11  La.  An.  838.  See 
chapter  on  Taxation  and  Local  Assess- 
ments, post ;  Washington  Avenue,  In  re, 
69  Pa.  St  352  (1871) ;  8.  0.  8  Am.  Bep. 
255,  and  remarks  of  Agnew,  J. 

•  aeveland  v.  Wick,  18  Ohio  St  303. 
Assessment  for  benefits  is  not  the  same  as 
dednction  for  benefits.    lb. ;   Mills  £m. 


Dom.  chap,  xv.,  sees.  149-158,  and  Lewis 
£m.  Dom.  sees.  465-473,  collect  the 
cases  on  the  subject  of  benefits  as  an 
element  of  compensation,  and  refer  to  the 
later  provisions  of  the  Constitutions  of 
several  of  the  States,  excluding  the  consid- 
eration or  allowance  of  benefits  and  advan- 
tages in  determining  the  amount  of  money 
to  which  the  owner  of  the  land  "taken  " 
or  "injured"  or  "damaged"  is  entitled. 
Post,  sees.  618,  note,  995  c,  and  note. 

Rogers  v.  St.  Charles,  54  Mo.  229 
(1873),  presents  a  hard  case  of  the  appli- 
cation of  paying  a  man  for  his  property  in 
benefits.  The  city  desired  to  establish  an 
alley,  and  applied  to  the  plaintiff  for  a 
relinquishment  of  his  title  to  the  neces- 
sary land.  He  refused,  because,  as  he 
said,  he  had  already  dedicated  the  land  in 
pais.  The  city  instituted  proceedings  to 
condemn  the  land,  of  which  he  had  notice, 
and  to  which  he  paid  no  attention.  Ver- 
dict, that  the  value  of  his  land  was  $75, 
and  the  benefits  $75j  costs,  $16.60.    It 
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§  618  (482).  Tribunal  or  Body  to  assmi  Damages.  —  The  trUm- 
nal  by  which  the  amoant  of  compensation  to  the  land-owner  is  to  be 
determined  must  be  prescribed  by  positive  law.^  Some  of  the  State 
Constitutions  in  terms  require  that  the  compensation  shall  be  assessed 
hy  2^  jury,  which  presumptively  means  such  a  body  as  under  the  Con- 
stitution and  laws  of  the  particular  State  makes  a  lawful  jury.  Com* 
missioners  appointed  ex  parte,  and  without  opportunity  of  challenge, 
are  not  a  jury.  Where  the  right  to  an  assessment  by  a  jury  is  speci- 
fically secured  by  constitutional  provision,  this  is  a  right  of  which  the 
property  owner  cannot  be  deprived  by  any  act  of  the  legislature^  or  by 
its  failure  to  provide  for  an  assessment  in  this  manner.  He  may  waive 
the  right,  but  he  cannot  be  deprived  of  it  without  his  consent.  Al- 
though the  right  to  an  assessment  by  a  jury  of  twelve  men  be  given 
by  the  Constitution,  it  has  been  held  that  the  assessment  may,  under 
legislative  authority,  be  made  in  the  first  instance  by  commissioners^ 
if,  by  appeal  or  other  transfer  to  a  common-law  court,  an  unfettered 
right  to  an  assessment  by  a  jury  under  judicial  direction  exists  or  is 
provided.^ 

was  held  that  the  proceedings  were  valid,  the  parties  ;  yet  they  may  be  sent  to  view 

and  that  the  plaintiff  was  liable  for  the  the  premises.    The  court  also  held  that  an 

oosts.  assessment  might  be  made  in  the  first  in* 

1  Text  quoted  and  approved.    Allen  v.  stance  by  viewers,  if  the  right  of  appeal  b« 

Jones,  47  Ind.  442  (1874).     See  also  Ames  given  to  a  court  in  which  the  damages 

V,  Lake  Su{>eriur  &  Miss.  R.  R.  Co.,  21  may  be  assessed  by  a  cotutitutunuU  jwry* 

Minn.  241  (1875).    It  is  no  objection  to  the  a.  p.  Shaver  v.  Starrett,  4  Ohio  St.  494 ; 

eonstitutionality  of  an  act  providing  for  Wells  Co.  Road,  In  re,  7  Ohio  St.  16; 

an  assessment  by  commissioners,  that  they  Cairo  &  F.  R.  R.  Co.  v.  Tront,  82  Ark.  17 

shall  bo  freeholders.     Minneapolis  v,  Wil-  (1877);  Minneapolis  v.  Wilkin,  80  Minn. 

kin,  30  Minn.  140;  McClure  v.  Red  Wing,  140.     See  C«llan  v.   Wilson,  127  U.  S. 

28  Minn.  186.    The  proceeding  is yiM^icia^  640  (1888),  noticed  ante,  sec.   489,  and 

in  its  natnre,  and  should  be  before  an  im-  note  ;  infra,  sec.  619,  note.    Constmetion 

partial  tribanal,  subject  to  the  rights  and  of  similar   provision  of  Constitntion   of 

privileges    attending    judicial    investiga-  loioa  (art  1,  sec.  18),  see  Des  Moines  r. 

tions.     Rhine  i;.  McKinuey,  53  Tex.  854.  La3rman,  21  Iowa,  153  (1866),  in  which  it 

>  Lamb  v.  Lane,  4  Ohio  St.  167  (1854).  was  not  denied  that  the  Constitution  gave 

The  able  opinion  of  Thurman,  C.  J.,  and  the  right  to  have  the  amount  determined 

its  reasoning  must  command  general  as-  hy&  jury  ;  but  it  was  held  by  the  minority 

sent.     The  Constitution  of  Ohio  (art.  1,  of  the  court  that  the  party,  by  adopting 

sec.    19)   provides   that   "where   private  the  special  mode  of  review  pursued  by  him 

property  shall  be  taken  for  public  use,  a  in  that  case,  was  not  entitled,  as  of  right, 

compensation  therefor  shall  first  be  made  to  an  assessment  by  a  jury, 
in  money,  or  first  secured  by  a  deposit  of         Sec.  7,  art.  1,  of  the  Constitntion  of 

money ;  and  such  compensation  shall  be  1846  of  New  York  provided  that  "  when 

assessed  by  a  jury  without  deduction  for  private  property  shall  be  taken  for  any 

the  benefits  to  any  property  of  the  owner."  public  use,  the  compensation  to  be  made 

The  court  held  that  the  word  "jury,"  as  therefor  shall  be  ascertained  by  a/tn-y  or 

thus  used,  means  a  tribunal  of  twelve  men  by  not  less  than  three  commissioners  ap- 

presided  over  by  a  court,  and  hearing  the  pointed  by  a  conrt  of  record,  as  shall  be 

allegations,   evidence,  and  arguments  of  prescribed  by  law."    It  was  held,  in  view 
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§  619  (483).   Mtaanre  of  Value  or  Damage*.  —  The  determination 
of  the  question^  —  What  is  the  value  of  property  taken,  or  what  ia 

of  a  long  legiaUtiTe  usage  in  respect  to  the  proceedings  of  the  board  by  an  action  of 

satject  of  assessing  damsges  and  the  mode,  trespass,  on  the  road  authorities  proceeding 

tliat  the  tenn  "  jnry,"  as  used  in  the  Con-  to  open  the  road,  he  could  have  raised 

stitation,  did  not  necessarily  import  a  tri-  this  question;  but  it  was  held  that  he  had 

banal  consistuig  of  twelve  men,  acting  waived  it  in  this  proceeding.     Williamson 

only  upon    a  unanimous  determination,  v.  Cass  County,  84  IlL  861  (1877).    Other 

but  on  the  contrary  was  used  to  describe  a  cases  in  lUinoU,  see  in/ra,  sees.  619,  note, 

body  of  jorars  of  different  numbers,  and  626,  note. 

deciding  by  majorities  or  otherwise,  as  the  That  a  special  constitutional  provision, 
legislature  in  each  instance  directed.  But  giving  the  right  to  an  assessment  of  dam- 
in  the  absence  of  such  usage,  Johnson^  J.,  ages  by  hjury^  presumptively  means  more 
who  delivered  the  opinion  of  the  court,  than  a  mere  commission,  however  numer- 
said  that,  without  a  shadow  of  doubt  rest-  ous,  and  means  a  tribunal  under  judicial 
ing  on  his  mind,  he  should  be  of  opinion  supervision  and  control,  is  made  more  ap- 
that  the  term  "jury  "  imports  a  jury  of  parent  when  the  occasion  of  adopting  such 
twelve  men,  whose  verdict  is  to  be  unani*  a  provision  is  considered.  This  aspect  of 
moos.  "Such,"  he  continues,  "must  be  the  subject  is  referred  to  by  one  of  the 
its  acceptation  to  every  one  acquainted  judges  in  Des  Moines  v.  Layman,  21 
with  the  history  of  the  oommon  Uw,  and  Iowa,  158,  who  8a3rs  :  "  The  taking  of 
aware  of  the  high  estimation  in  which  that  private  property,  without  the  consent  of 
institation,  so  constitnted,  has  for  so  long  the  owner,  is  the  exercise  of  one  of  the 
a  period  been  held."  Cruger  v.  Hudson  highest  powers  of  government  It  hsi 
R.  R.  R.  Co.,  12  N.  T.  190  (1854);  Brook-  been  much  abused  by  the  great  powers 
lyn  V.  Patchen,  8  Wend.  (N.  Y.)  47  (1831);  which  have  been  conferred  upon  munici- 
Campan  v.  Detroit,  14  Mich.  276  (1866);  pal  corporations,  allowing  them  to  judge 
Peninsular  By.  Co. «.  Howard,  20  Mich.  18  of  the  necessity,  and  their  citizens  to  act 
(1870);  May  v.  Milw.  k  Miss.  By.  Ca,  8  by  a  commission  from  the  city  council,  or 
Wia.  219.  some  subordinate  magistrate  or  court,  as  a 
Under  the  new  Constitution  of  Illinois,  jury  or  body  to  fix  the  amount  of  compen- 
the  land-owner  has  a  right  to  a  jury  to  sation.  To  prevent  such  abuses,  and  to 
assess  his  damages  if  he  demands  it.  The  give  proper  security  and  safeguards  to  the 
People  V.  Stuart,  97  IlL  128.  Where,  property  owner,  it  was  very  wisely  pro- 
under  the  provisions  of  the  statute,  a  vided  in  the  new  Constitution  of  the 
petition  is  filed  with  the  board  of  county  State,  that  private  property  should  not 
commissioners  for  the  opening  of  a  road  be  taken  for  public  use  until  *  Ou  damages 
and  they  appoint  a  jury  of  six  to  assess  shall  be  assessed  by  a  jury.'  Bill  of  Rights, 
the  damage,  the  party  whose  property  is  to  sec.  18.  '  The  right  of  trial  by  jury  shall 
be  taken  demanding  a  jury  of  twelve,  and,  remain  inviolate,  but  the  General  Assembly 
upon  filing  the  report,  appealing  to  the  Cir-  may  authorize  a  trial  by  a  jury  of  a  less 
cuit  Court,  where  the  damages  are  assessed  number  than  twelve  in  the  inferior  courts.' 
by  a  jury  of  twelve,  it  was  held  that,  lb.  sec.  9.  By  these  provisions,  the  right 
although  under  the  Constitution  the  party  to  an  assessment  of  his  damages  by  &Jury 
whose  property  was  to  be  taken  might  be  is  secured  by  the  Constitution  to  the  de- 
entitled  to  a  jury  of  twelve  men,  yet  by  fendant.  No  assessment  of  them  has  been 
appealing  to  the  Circuit  Court,  where  a  made  by  a  jury,  unless  the  three  men  ap- 
trial  was  had  de  novo,  and  where  objection  pointed  by  the  county  court  are  to  be  re- 
as  to  the  number  of  jurors  was  not  made,  garded  as  a  jury.  I  do  not  so  regard 
mere  technical  objections  in  the  inferior  them." 

tribunal   wiU  not  be  considered  on  the  The  Constitution  of  Maryland  provides 

record  to  deprive  the  Circuit  Court  of  ju-  "that  no  private  property  shall  be  taken 

liadiction.     Had  defendant  not  appealed,  for  public  use  without  just  compensation, 

and  had  he  contested  the  validity  of  the  as  agreed  upon   between  the  parties  or 
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the  aTnourU  of  damage  sustained  by  the  taking  ?  is  undeniably  judi- 
cial in  its  nature,  and  peculiarly  adapted  for  decision  by  a  jury 
under  the  direction  of  the  court  Yet  it  has  been  held  that  the 
ordinary  provision  as  to  the  right  of  trial  by  jury  in  civil  cases  has 
no  relation  to  original  assessments  in  such  cases ;  and  that  in  the 
absence  of  special  provision  in  the  organic  law,  giving  the  right  to 
have  a  jury  assess  the  damages,  it  is  competent  for  the  legislature 
to  provide  for  assessments  by  any  other  just  mode,  and  to  conclude 
the  owner  as  to  the  amount  without  giving  him  the  right  to  be 
heard  before  a  jury.^ 

awarded  by  a  jury,  being  first  paid  or  ten-  The    Constitation   of   SotUh    Dahola^ 

dered  to  the  party  entitled  to  such  com-  adopted  in  1889  (art.  vi.  sec.  18),  provides 

pensation."      Under  this  the  legislature  that  a  jury  shall  assess  the  just  compen* 

may  pass  a  law  authorizing  commission-  sation  or  damages  for  property  taken  or 

ers  to  assess  the  value  of  the  property,  if  damaged  for  public  use,  which  compensa- 

the  law  secures  to  the  owner  the  right  of  tion  shaU  be  paid  as  soon  as  ascertained, 

a  jury  trial,  upon  an  appeal,  to  be  taken  and  before  possession  is  taken;  and  that 

in  a  specified  reasonable  time,  neglect  or  no  benefit  which  may  accrue  to  the  owner 

refusal   to    appeal    being    regarded   as  a  as  the  result  of  the  improvement  made  by 

waiver  of  the  right  to  have  the  damages  any  private  corporation  shall  be  considered 

awarded  by  a  jury.     Stewart  v.  Baltimore,  in  fixing  the  amount  of  compensation  for 

7   Md.    500   (1855).     See  also,  State  v.  property  taken  or  damaged.     There  is  a 

Graves,  19  Md.  351 ;    Lumsden  v.  Mil-  similar  provision  in  the  Constitution  of 

waukee,  8  Wis.  485  ;  Alexander  v,  Haiti-  jy'ashiTigUm,  adopted  in  1889  (art.  L  aec 

more,   5  Gill   (Md.),   383 ;    Meth.  Prot.  16),  which  requires  fuU  compensation  for 

Church  V.  Baltimore,   6  GiU  (Md.),  391  ;  property  injured  or  damaged  to  be  paid  in 

Morford  v,  Barnes,  8  Yei^.  (Tenn. )  444  ;  money,  or  ascertained  and  paid  into  court 

Beers  v.  Beers,  4  Conn.  535  ;  McDonald  for  the  owner,  irrespective  of  any  benefits 

V.  Schell,  6  Sei^.  &  Rawle   (Pa.),   240.  from  any  improvement,  which  compensa- 

Sharpless  r.  West  Chester,  1  Grant  Cas.  tion  shidl  be  ascertained  by  a  jury,  unless 

(Pa.)  257.     Mills  Em.  Dom.  sec.  91,  and  a  jury  be  waived.     It  also  provides  that 

cases;   Lewis  Em.  Dom.  sees.  311,  312;  the  question  whether  the  contemplated  use 

in/ra,  sec.  619.     Constitutional  provision  be  really  public  shaU  be  a  judicial  quet- 

in  Minnesota,  preserving  the  right  of  trial  tion,  and  detenuined  without  regaivl  to 

by  jury,  does  not  extend  to  proceedings  any  legislative  assertion  that  the  use  is 

under    the    right    of    eminent    domain,  public.    There  are  provisions  simUar  to 

Ames   r.   Lake  Superior  &  Miss.    R.   R.  the  above  in  the  Constitution  of  Novik 

Co.,   21   Minn.   241,    293  (1875);    Weir  Z^oJtoto  of  1889,  art  i.  sec.  14,  and  in  the 

r.  St.  Paul,  S.  &  T.  F.   R.    R.  Co.,   18  Constitution  of  Montana  of  1889,  art  iiL 

Minn.  155.  sec.  14. 

Const UiUional  provLnons  requiring  com'  ^  Livingston  r.  New  York,  8   Wend. 

pcTisittionfor  property  "injured*'  or  **d4tm'  (N.  Y.)  86  (1831)  ;   Beekman  p.  Saratoga 

agcdr    The  present  Constitution  of ///t-  &  S.  R.  R.  Co.,  3  Paige  (N.  Y.),   45; 

nois  re(juires  compensation  to  be  made  for  Petition  of  Mt  Washington  Road  Co**  35 

proi)erty  damaged  as  weU  as  for  projKirty  N.  H.  134  ;  State  v.  Jersey  City,  26  N.  J. 

taken,  to  be  ascertained  by  a  jur}\     Peo-  L.  444  ;  Sedgw.  Stat  &  Const  Law,  529  ; 

pie  V.  McKolierts,  62  lU.  38  (1871).     A  Cooley  Const.  Lim.  568  ;  Lake  Erie,  W.& 

like  provision  is  made  in  several  other  of  St.  L.  B.  R.  Co.  v.  Heath,  9  Ind.  558  ; 

the  more  recent  Constitutions,  and  its  con-  Hymes  v.  Aydelott,  26  Ind.  431  ;  Heyne- 

struction  and  effect  are  considered  in  a  man  i\  Blake,  19  Cal.  579  ;   Eoppikns «. 

fobsequent  chapter.     Post,  sees.  686,  990,  Commissioners,  16  Cal.  248  ;    Dalton  v, 

992;  and  notes,  995  a^995  c,  and  notes.  Northampton,  19  N.  H.  362.    Ajb  to  ifght 
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§  620  (484).  CommlMionen  to  Ascertain  Damages;  Constita- 
tlonal  Provision  oonstmed.  —  By  the  Constitution  of  New  York  it 
is  provided  that  the  compensation '' shall  be  ascertained  hyajury, 
or  by  not  less  than  three  commissioners  appointed  by  a  court  of 
record."  This  language  in  respect  to  commissioners  was  considered 
by  the  Court  of  Appeals  to  imply  that  the  commissioners  were  to 
be  selected  by  the  courts  and  assumes  that  in  such  selection  the 
court  will  exercise  judgment  in  making  fit  appointments;  and  it 
was  held  that  a  selection  of  appraisers  by  lot,  and  an  appointment 
thereon  by  a  court  of  record,  would  not  be  a  compliance  with  the 
constitutional  provision.^  It  was  also  decided  that  under  this  pro- 
vision it  is  not  competent  for  the  legislature  to  authorize  the 
common  council  of  a  city  to  appoint  appraisers  to  ascertain  the 
compensation  to  owners  for  property  taken  under  the  power  of 
eminent  domain.^ 

§  621  (485).  Power  of  City  Connoil  oonstmed. — The  charter  of 
a  city  gave  it  power  to  take  private  property  for  streets,  with  a 
proviso  that  damages  should  be  assessed  by  a  jury  to  those  prejudiced. 
A  jury  acted,  and  assessed  damages  to  a  property  owner.  It  was 
held  that  a  subsequent  resolution  of  the  council,  reciting  "  that  upon 
full  examination  the  jury  could  not  have  had  a  correct  view  of  the 
case  before  them,"  and  appropriating  a  larger  sum  as  damages,  was 
binding  upon  the  corporation,  the  court  being  of  opinion  that  the 

of  trial  by  jury  when  an  appeal  is  aathor-  the  charter  was  held  to  contravene  the 

ized  to  a  court  of  record.    Supra^  sec.  618,  Constitution,  since  the  jury  so  called  were 

note;  Evansville  &C.  R.  B.  Co.  t>.  Miller,  not  required  by  the  charter  to  be  sworn, 

80  Ind.  209 ;  Lake  Erie,  W.  &  St.  L.  K.  R.  and  since   the   charter  gave  the  council 

Co.  r.  Heath,  9  Ind.  558  ;  Connelly  v.  power  to  confirm  the  report  of  the  jury, 

Griswold,  7  Iowa,  416;  Ragatz  v.  Dubuque,  and    declared     that     such     confirmation 

4  Iowa,  843 ;  People  v,  McRoberts,  62  111.  should  be  conclusive.      Lumsden  v.  Mil- 

88   (1871);    Kine  r.  Defenbaugh,  64  111.  waukee,  8   Wis.  485.     There  is  a  similar 

291   (1872);  People*.  Stuart,  97  III.  123  provision  in  the  Constitution  of  1851,  of 

(1880);  Warren  v.  St.  Paul  &  Pac.  R.  R.  Michigan.    People  v.  Kimball,  4  Mich.  95  ; 

Co.,  18  Minn.  384  (1872)  ;   Weir  v,  St.  Campaur.  Detroit,  14  Mich.  276  ;  Horton 

Paul,  S.  &  T.  F.  R.  R.  Co.,  18  Minn.  155  v.  Grand  Haven,  24  Mich.  465.     Supra, 

(1872).    Text  approved.    Kendall  v.  Post,  sec.  600. 

8  Oreg.  14.  1  Cruger  r.  Hudson  R.  R.  R.  Co.,  12 

Tlie  Constitution  of    Wisconsin    con-  N.  Y.  190  (1854).     The  fact  that  a  com- 

tained  a  provision  (art.  11,  sec,  2)  requir-  missioner  was  interested   will  not  justify 

ing  **  the  necessity  "  for  the  a])propriation  the  quashing  of  the  report  of  the  commis- 

of  private  property  to  be  first  established  sion,  if  he  was  appointed  at  the  instance 

by  the  verdict  of  a  jury.     In  the  charter  of  the  municipality,  and  the  record  does 

of  Milwavkee  it  was  enacted  that  a  jury  not  show  that  the  city  was  ignorant  of 

of  six  freeholders  should  be  appointed  by  his  being  interested,  especially  where  the 

the  council  to  decide  upon  the  necessity  award  is  not  excessive.     Roanoke  CHty  v. 

of  taking  land  for  streets,  and  the  amount  Berkowitz,  80  Va.  616. 

of  compensation  ;  and  this  provision  of  .      ^  Clark  v.  Utica,  18  Barb.  (N.  Y.)  45L 
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corporation  had  the  right  to  contract  or  stipulate  with  the  land- 
owner as  to  damages  without  the  intervention  of  a  jury,  and  that 
this  included  the  right  to  disregard  their  finding,  and  proceed  to 
make  a  settlement  as  if  they  had  never  been  summoned.^ 

§  622  (486).  Amount  of  Damages.  —  Concerning  the  amouni  of 
damages,  or  the  principles  upon  which  compensation  to  the  owner 
whose  property  is  taken  should  be  measured,  there  are  no  fixed 
rules,  embracing  the  whole  subject,  universally  applicable  through- 
out  the  different  States.  In  some  of  the  States  provision  is  made, 
as  we  have  seen  above,  in  their  organic  law  that  the  compensation 
shall  be  in  money,  and  without  deduction  for  benefits.  Similar 
provisions  are  sometimes  made  in  the  charter  or  statute  authorizing 
the  appropriation,  and  wliich  exert  a  modifying  influence  on  the 
rules  of  law,  as  previously  held  in  the  same  State  or  elsewhere. 
In  determining  the  quantum  of  damages,  regard  must  also  be  had 
to  any  special  constitutional  or  statutory  provisions  relating  to  the 
subject,  and  the  previous  course  of  decision  in  which  those  provi- 
sions have  not  unfrequently  originated.  In  States  where  the  sub- 
ject is  not  expressly  regulated  by  positive  law,  the  books  abound 
in  cases  which  cannot  be  reconciled,  respecting  what  is  and  what  is 
not  proper  to  be  taken  into  consideration,  in  the  way  of  benefits  on 
the  one  hand,  and  of  injuries  on  the  other,  to  the  proprietor  whose 
property  is  taken  for  some  public  work  or  improvement  The  ulti- 
mate inquiry  is  not  a  complex  one  ;  it  is  simply.  What  is  the  dam- 
age which  the  owner  will  sustain  in  consequence  of  the  proposed 
appropriation  of  his  property  ?    But  the  elements  which  enter  into 

1  Mobile  t;.  Richardson,  1  Stew.  &  P.  Brimmer  v.  Boston,  102  Mass.  19.     See^ 

(Ala.)  12(1831).    This  case  further  holds  as  to  arbitration,  Mills  £m.  Dom.,  sec. 

that  on  the  consent  of  the  land-owner  to  92.      Coanty    commissionerB    can    only 

the  resolution,  he  could  maintain  an  ac-  exercise   such    powers    as    are    expressly 

tion  for  the  recovery  of  the  amount,  and  granted    or    are    incidentally    necessary 

that   the    resolution   was  an   admission,  for    the    purpose  of  carrying    the  same 

prima  facie  binding  on  the  corporation,  into  effect.      Stewart  o.  Otoe  County,  2 

of  the  right  of  the  owner  to  the  land  ap-  Neb.  177  ;  Sioux  City  &  P.  R.  R.  v.  Wash- 

propriated.     lb.      In    Massachuseiis,    an  ington  County,  8  Neb.   42  ;  McCann  o. 

agreement  by  which  a    city  undertakes  Otoe  County,  9  Neb.  324.     They  can  only 

with  the  owners  of  land  taken  for  a  street  locate    public    roads    and    erect    bridges 

to  submit  the  assessment  of  damages  and  thereon  in  the  manner  provided  by  law. 

betterments  to  arbitration  is  tUlra  vires  Thus,  where  they  made  a  contract  to  bay 

and  voidt  and  the  city  cannot  maintain  a  private  bridge,  and  the  parties  selected 

an  action  to  enforce  an  award  made  under  arbitrators  to  appraise  the  same  and  they 

such  a  submission.     Somerville  v.  Dicker-  made  an  awanl,   it  was   held   that  the 

man,   127   Mass.  272 ;    Boylston  Market  award  was  a  nullity.     McCann  v,  OtM 

Assoc.  V.  Boston,   113  Mass.  528 ;  Har-  County,  9  Neb.  324. 
Tard  College  v.  Boston^  104  Mass.  470  ; 
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this  inqniiy,  when  the  matter  is  left  at  large  to  the  courts  without 
legislative  rule,  are  far  from  being  easy  of  apprehension  and  appli- 
cation. Gases,  however,  in  which  the  appropriation  by  municipal 
agencies  is  for  streets,  are  not  apt  to  present  as  many  difficulties  as 
are  met  with  when  the  appropriation  is  for  railway  or  other  like 
purposes. 

§  623.  Same  subject. —  The  adaptability  for  particular  uses  of 
the  lands  sought  to  be  condemned,  if  this  confers  upon  them  an 
additional  value,  is  an  element  to  be  taken  into  the  account  in  es- 
timating the  compensation  to  which  the  owner  is  entitled.^  In 
adjudging  this  point  the  Supreme  Court  of  the  United  States  clearly 
expresses  the  general  principles  of  law  regulating  the  ascertainment 
of  the  quantum  of  compensation  or  damages.  "  In  determining  the 
value  of  land  appropriated  for  public  purposes  the  same  considera- 
tions are  to  be  r^arded  as  in  a  sale  of  property  between  private 
parties.  The  inquiry  in  such  cases  must  be.  What  is  the  property 
worth  in  the  market,  viewed  not  merely  with  reference  to  the  uses 
to  which  it  is  at  the  time  applied,  but  with  reference  to  the  uses  to 
which  it  is  plainly  adapted ;  that  is  to  say,  what  is  it  worth  from 
its  availability  for  valuable  uses?  Property  is  not  to  be  deemed 
worthless  because  the  owner  allows  it  to  go  to  waste,  or  to  be 


k  R.  Biyen  Boom  Co.  v.  Patter-  termining  the  compeDsation  to  be  made 
son,  98  U.  S.  408  (1878)  ;  8.  c.  below,  to  him  ;  but  that  the  proper  inquiry  was, 
8  DUloD,  465.  Here  three  islands  in  What  is  the  value  of  the  property  fot-  the 
the  Mississippi  River,  peculiarly  adapted  most  advantageous  uses  to  which  it  may 
for  the  purpose  of  a  boom,  were  con-  be  applied?  In  Goodin  v.  Cine.  &  \V. 
demned  ;  their  value  aside  from  boom  Canal  Co.,  18  Ohio  St  169,  where  a  rail- 
purposes  was  only  $800,  but  in  view  of  road  company  sought  to  appropriate  the 
their  adaptability  for  such  purposes  their  bed  of  a  canal  for  its  track,  the  Supreme 
value  was  $5,500.  The  court  held  the  Court  of  Ohio  held  that  the  rule  of  valua- 
owner  entitled  to  the  latter  value.  Mr.  tion  was  what  the  interest  of  the  canal 
Justice  Field,  in  the  course  of  his  judg-  company  was  worth,  not  for  canal  pur- 
ment,  says  :  "  The  views  we  have  ex-  poses  or  for  any  other  particular  use,  but 
pressed  as  to  the  justness  of  considering  generally  for  any  and  all  uses  for  which 
the  peculiar  fitness  of  the  lands  for  partic-  it  might  be  suitable.  And  in  Young  v. 
alar  purposes  as  an  element  in  estimating  Harrison,  17  Ga.  30,  where  land  necessary 
their  value  find  support  in  several  cases,  for  an  abutment  of  a  bridge  was  appropri- 
Thus,  in  Furman  Street,  In  re,  17  Wend,  ated,  the  Supreme  Court  of  Georgia  held 
(X.  T.)  669,  where  a  lot  upon  which  the  that  its  value  was  not  to  be  restricted  to 
owner  had  his  residence  was  injured  by  its  agricultural  or  productive  capacities, 
cutting  down  an  embankment  in  opening  but  that  inquiry  might  be  made  as  to  all 
a  street  in  the  city  of  Brooklyn,  the  Sn-  purposes  to  which  it  could  be  applied, 
preme  Court  of  New  York  said  that  having  reference  to  exisring  and  prospec- 
neither  the  purpose  to  which  the  property  tive  wants  of  the  community.  Its  value 
was  applied,  nor  the  intention  of  the  as  a  bridge  site  was,  therefore,  allowed  in 
owner  in  relation  to  its  future  enjoyment,  the  estimate  of  compensation  to  be  awarded 
was  a  matter  of  much  importance  in  de-  to  the  owner." 
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regarded  as  valueless  because  he  is  unable  to  put  it  to  any  use. 
Others  may  be  able  to  use  it  and  make  it  subserve  the  necessities 
or  conveniences  of  life.  Its  capability  of  being  made  thus  available 
gives  it  a  market  value  which  can  be  readily  estimated*  So  many 
and  varied  are  the  circumstances  to  be  taken  into  account  in  deter- 
mining the  value  of  property  condemned  for  public  purposes,  that  it 
is  perhaps  impossible  to  formulate  a  rule  to  govern  its  appraisement 
in  all  cases.  Exceptional  circumstances  will  modify  the  most  care- 
fully guarded  rule ;  but,  as  a  general  thing,  we  should  say  that  the 
compensation  to  the  owner  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future."  ^ 

§  624  (487).    Same  subject    Rules  to  measore   Damages.  —  The 

author  must  content  himself  with  a  statement  of  those  rules  or 
general  principles  he  believes  to  be  the  best  supported  by  reason, 
and  which  embrace  the  cases  ordinarily  arising  in  connection  with 
the  exercise  of  the  right  of  eminent  domain  by  municipalities, 
whose  chief  occasion  for  the  power  is  to  open  and  establish  streets 
and  ways.  The  rules  here  laid  down  are,  of  course,  subject  to 
modification  by  any  special  constitutional  provision  or  legislative 
enactment  varying  them.  I.  If  the  proposed  improvement  takes  all 
of  the  land  of  the  owner,  the  case,  as  to  the  amount  of  compensation, 
id  comparatively  easy  of  solution.  He  is  entitled  to  the  fair  and 
full  market  or  pecuniary  value  of  the  property  at  the  time  it  is 
appropriated,  and  to  no  more.  This  statement  of  the  rule  excludes 
from  consideration  all  such  elements  as  that  the  owner  does  not 
desire  to  sell,  or  that  the  property  is  endeared  to  him  by  association, 
and  the  like.^  But  it  includes,  and  justly  so,  the  full  value  at  the 
time  it  is  taken,  no  matter  what  may  have  caused  that  value,  and 
although  it  may  have  shared  with  other  property  in  the  benefits  of 
the  proposed  improvement..  The  transaction  is  a  compulsor)^  purchase, 
the  compulsion,  however,  coming  from  the  public,  and  the  amount 
to  which  the  owner  is  entitled  is  not  simply  the  value  of  the  prop- 
erty at  forced  sale,  but  such  sum  as  the  property  is  worth  in  the 
market,  if  persons  desiring  to  purchase  were  found  who  were  willing 

1  Boom  Co.  V.  Patterson,  supra,  per  In  re,  19  Wend.  (N.  Y.)  678  ;  per  PotUr, 
Field,  J.  Proof  of  a  former  dedication  by  J.,  in  Stafford  v.  Providence,  10  R,  I.  667 
the  owner  is  not  admissible  for  the  pur-  (1878)  ;  8.  c.  14  Am.  Rep.  710  ;  Kerr  v. 
pose  of  fixing  the  amount  of  compensa-  South  Park  Comm'rs,  117  U.  S.  870 
tion.    San  Jose  v.  Reed,  65  Cal.  241.  (1885),  approving  the  rule  stated  in  Cook 

2  Furman  Street,  Jn  re,  17  Wend.  (N.  v.  South  Park  Comm'rs,  61  111.  116  (1871) ; 
Y.)  650  ;  William  and  Anthony  Streets,  Oreen  v.  Chicago,  97  IlL  870. 
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to  pay  its  just  and  fall  value,  and  no  more.^  IT.  If,  however,  as 
most  commonly  happens,  part  only  of  the  property  is  to  be  taken 
more  embarrassing  questions  are  apt  to  arise,  in  determining  which 
r^ard  must  be  had  to  the  condition  as  to  the  shape,  use,  and  con- 
venience in  which  the  residue  of  the  property  will  be  left,  and  how 
its  value  will  be  affected  by  that  which  is  taken  for  the  proposed 
improvement.  And  here  usually  arises  the  difficult  inquiry, 
What  benefits  and  what  injuries  are  proper  to  be  regarded  as  aiSfect- 
ing  the  question  of  damages  ?  Now,  benefits  and  injuries  are  of  two 
kinds :  1.  General  or  public,  being  such  as  are  not  peculiar  to  the 
particular  proprietor,  part  of  whose  property  is  taken,  but  those 
benefits  which  he  shares  and  those  injuries  which  he  sustains  in 
common  with  the  community  or  locality  at  large.  2.  Special  or 
local,  being  those  peculiar  to  the  particular  land-owner,  part  of 
whose  property  is  appropriated,  and  which  are  not  common  to  the 
community  or  locality  at  large,  —  such,  on  the  one  hand,  as  rendering 
his  adjoining  lands  more  useful  and  convenient  to  him,  or  otherwise 
giving  them  a  peculiar  increase  iu  value ;  and,  on  the  other,  render- 
ing them  less  useful  or  convenient,  or  otherwise  in  a  peculiar  way 
diminishing  their  value.  The  former  class  of  benefits  or  injuries  — 
namely,  those  which  are  general,  and  not  special  —  have,  according 
to  the  almost  uniform  course  of  decision,  no  place  in  the  inquiry  of 
damages,  and  cannot  be  considered  for  the  purpose  of  reducing  the 
amount,  being  too  indirect  and  contingent;  but  injuries  which  spe- 
cially affect  the  proprietor,  or  benefits  which  are  specially  conferred 
upon  his  adjacent  property,  part  of  which  is  taken,  are  to  be  consid- 
ered, unless,  by  the  Constitution  of  the  State  or  legislative  enact- 
ment, all  benefits,  special  as  well  as  general,  are  to  be  excluded.^ 

^  SomerFiUe  k  E.  R.  R.  Co.  v.  Doughty,  mated  as  it  was  at  the  time  it  was  con- 

22  N.  J.  L.  495  (1850)  ;  Driv^er  v.  West-  demned,  and  not  at  the  time  of  the  location 

em  Union  R.  R.  Co.,  82  Wis.  569  (1873);  of  the  improyement. 

8.    c.    14   Am.   Rep.   726  ;    Patterson  v.  ^  Meacham  v.  Fitchburg  R.  R.  Co.,  4 

Miss,  k  R.   Rivers  Boom  Co.,  8  Dillon,  Cush.  (Mass.)  291  (1849)  ;    Dickenson  v. 

465,  467  (1875),  affirmed  by  the  Supreme  Fitchburg,  18  Gray  (Mass),  546  ;   Upton 

Court,  98  U.  S.  478  (1878) ;  Cooley  Const,  v.  South  Reading  Br,  R,  R.  Co.,  8  Cush. 

Lim.  565  ;  Giesy  v.  Cine,  W.  It  Z.  R.  R.  (Mass.)  600  (1851)  ;    Robbins  v.  Milw.  & 

Co.,  4  Ohio  St.  808  (1854).     In  Stafford  H.  R  R.   Co.,  6  Wis.  636  ;    FarweU  r. 

V.  Providence,  10  R.  I.  567  (1878)  ;  8,  c.  Cambridge,  11  Gray  (Ma.ss.),  413;  Dwight 

14  Am.    Rep.  710,  the  text  was  quoted,  v,     Hampden    Co.    Comm'rs,    11    Cush. 

and  the  doctrine  there  laid  down  was  ap-  (Mass.)  201 ;   Howard  v.    Providence,   6 

plied  to  the  condemnation  of  lands  for  a  R.  I.  514  ;  Chattanooga  v.  Geiler,  18  Lea, 

tcaUr  re$ervoir  for  the  city,  in  a  case,  611  ;  Lehigh  Valley  Coal  Co.  i;.  Chicago, 

where,  after  the  location  and  partial  con-  26  Fed.  Rep.  415  ;  Arbrush  v.  Oakdale,  23 

stmction  of  the  improvement,  it  was  de-  Minn.  61.     A  learned  jurist  and  experi- 

cided  to  take  the  laiid  in  question  ;  and  enced  and  able  judge  thus  expresses  his 

it  was  held  that  its  value  was  to  be  esti-  views  on  this  subject :   "  When  only  a 
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§  625   (488).   Same    subject.  —  Applying    these    principles,    a 
proper  and  practiced  general  rule  is  to  first   ascertain   the  CEiir 

portion  of  a  parcel  of  land  is  appropriated,  entitled  to  no  more  than  nominal  dam- 

just  compensation  may,  perhaps,  depend  ages.      Bartlett  v.  Bangor,   67   Me.  460 

upon  the  effect  which  the  appropriation  (1878). 

may  have  on  the  owner's  interest  in  the  **  Just  compensation "  consists  in  mak- 

remainder   to  increase    or   diminish    its  ing  the  owner  good  by  an  equivalent  in 

value,  in  consequence  of  the  use  to  which  money,  and  includes  not  only  the  value 

that  taken  is  to  be  devoted,  or  in  conse-  of  the  land  appropriated,  but  the  dimin- 

quence  of  the  condition  in  which  it  may  ished  value  of  the  residue.    Bigelow  v. 

leave  the  remainder  in  respect  to  conven-  West  Wis.  Ry.  Ck>.,  27  Wis.  478,   487 

ience  of  use.     If,  for  instance,  a  public  (1871).    The  owner  is  entitled  to  compen- 

way  is  laid  out  through  a  tract  of  land  sation  for  the  iajxay  to  the  whole  propertif, 

which  before  was  not  accessible,  and  if,  in  and  not  merely  for  that  to  the  aepftrate 

consequence,  it  is  given  a  front,  or  two  lots  over  which  the  railroad  is  to  be  built, 

fronts,  upon  the    street,   which    furnish  Welch  v.  Milw.  &  St  P.  Ry.  Ck).,  27  Wia. 

valuable  and  marketable  sites  for  building  108  ;  Driver  v.  Western  Union  R.  R.  Co., 

lots,   it  may  be  that  the  value  of  that  32  Wis.  569  (1878) ;  8.  c.  14  Am.  Rep. 

which  remains  is  made,  in  consequence  of  726.    In  Alabama  the  measure  of  damages 

taking  a  part,   vastly  greater   than  the  caused  by  lowering   a  sidewalk    is   the 

whole  was  before,  and  that  the  owner  is  difference  between  the  mai^et  valoe  of 

benefited  instead  of  damnified  by  the  ap-  the  lot  before  and  after  the  lowering^, — 

propriation.     Indeed,  the  great  minority  the  diminution  in  value  produced  thereby, 

of  streets  in  cities  and  villages  are  dedi-  Montgomeiy  v.  Townsend,  SO  Ala.  489. 

cated  to  the  public  by  the    owners    of  Post^  sec.  995  c,  and  note.    Post,  chap,  on 

lands,  without  any  other  compensation,  Streets. 

or  expectation  of  compensation,  than  the  The  words  in  the  act  relating  to  oni- 
increase  in  market  value  which  is  ex-  nent  domain,  "which  may  damage  prop- 
pected  to  be  given  to  such  lands  thereby ;  erty  not  actually  taken,"  relate  to  contig- 
and  this  is  very  often  the  case  with  land  uous  lands  of  the  same  owner,  a  part  of 
for  other  public  improvements  which  are  which  only  are  taken,  so  that  where  the 
supposed  to  be  of  peculiar  value  to  the  party  seeking  condemnation  has  not  em- 
localifcy  in  which  they  are  made.  But  braced  all  the  owner's  contiguous  lands 
where,  on  the  other  hand,  a  railroad  is  not  actually  taken,  but  damaged,  the 
laid  out  across  a  man's  premises,  running  owner  may  file  a  cross  petition  and  have 
between  his  house  and  his  outbuildings,  the  damages  to  the  other  lands  assessed, 
necessitating,  perhaps,  the  removal  of  But  even  in  that  case,  the  damages  must 
some  of  them,  or  upon  such  a  grade  as  to  be  direct  and  physical,  and  result  from  the 
render  deep  cuttings  or  high  embank-  taking  of  a  portion  of  his  land.  Stetaon 
ments  necessary,  and  thereby  greatly  in-  v.  Chicago  &  £v.  R.  R.  Co.,  76  111.  74 
creasing  the  inconveniences  attending  the  (1875).  See  aupra^  sees.  587  a-5S7  d. 
management  and  use  of  the  land,  as  well  The  phrase  in  an  act  allowing  "  any 
as  the  risks  of  accidental  injuries,  it  will  benefit"  to  be  considered  in  estimatiDg 
often  happen  that  the  pecuniary  loss  damages  to  the  land-owner,  constmed  and 
which  he  would  suffer  by  the  appropria-  limited.  Wier  v.  St  P.  8.  &  T.  F.  R  R  Co., 
tion  of  the  right  of  way  would  greatly  ex-  18  Minn.  169  (1872).  Where  the  value  of 
ceed  the  value  of  the  land  taken,  and  to  lots  is  less  than  the  amount  assessed  upon 
pay  him  that  value  only  would  be  to  them  for  a  public  improvement,  their  en- 
make  very  inadequate  compensation."  hanced  value  is  nothing  to  the  owner; 
Cooley  Const.  Lira.  565.  See,  also,  Green  and  the  benefits  to  him  being  no  greater 
V.  Chicago,  97  111.  870.  When  land  taken  than  to  any  other  citizen,  the  assessment 
for  a  public  way  is  already  burdened  with  is  unconstitutional.  Zoeller  v.  Kellogg,  4 
a  private  right  of  way  and  an  incipient  Mo.  App.  168.  Such  unconstitutioiftality 
dedioation  to  the  public,  the  owner  is  is  not  affected  by  the  fact  that  the  mnniei- 
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market  value  of  the  entire  premises,  part  of  which  is  proposed 
to  be  taken,  not  necessarily  irrespective  of  such  improvement,  but 
irrespective  of  the  causes  which  have  contributed  to  that  value ; 
then  ascertain  the  like  value  of  the  premises  in  the  condition  in 
which  they  will  be  after  the  part  is  taken,  without  deduction  for 
any  general  benefit  which  will  result  from  the  proposed  improve* 
ment,  but,  unless  specially  excluded  by  positive  law,  deducting 
special  benefits  as  above  defined;  and  the  difference  in  value,  be  it 
more  or  less  than  the  value  of  the  part  taken,  will  constitute  the 
measure  of  compensation.^    Even  without  an  express  pi*ovision  of 

pal  Mithority  to  aaaen  is  not  referable  to  v,  Heister,  8  Pa.  St.  445 ;  Hornstein  v, 

the  right  of  eminent  domain,  bat  inheres  Atl.  &  Gt.  W.  B.  R.,  61  Pa.  St  87  ; 

in  the  taxing  power  alone.    lb.    In  assess-  Harrisborg  k  Pot.  R.  R.  Co.  v.  Moore,  4 

ing  damages  to  a  land-owner  for  land  taken  W.  N.  C.  687  (1877);  Philadelphia  v, 

to  widen  a  street,  the  jnrr  may  consider  Linnard,  97  Pa.  St.  242.    Aa  to  general 

an  agreement  made  by  him  with  the  city,  and  special  benefits.     Little  Miami  R.  R. 

jnst  before  institntion  of  the  proceeding,  Co.  v.  Ck>llett,  6  Ohio  St.  182  (1866) ; 

and  not  for  compromise  or  to  avoid  litiga-  Cleveland  &  P.  B.  R.  Co.  r.  Ball,  6  Ohio, 

tion,  to  take  a  certain  sam  for  the  strip  of  St.  668  ;  State  r.  Digby,  6  Blackf.  (Ind.) 

land  required.     Springfield  v.  Schmook,  648  ;  Robbins  v,  Milw.  &  H.  R.  R.  Co., 

68  Mo.  894  ;  Miss.  Biver  Br.  Co.  v.  Ring,  6  Wis.  686  ;  Hornstein  r.  Atl.  k  Gt.  W. 

68  Mo.  491.    In  mich  proceeding,  conse-  R.  R.  Co.,  61  Pa.  St.  87 ;   Woodfolk  v. 

qnential  damages  are  not  to  be  regarded.  Nashville  k  C,  R.  R.  Co.,  2  Swan  (Tenn.), 

Springfield  v  Schmook,  supra.    Theva-  422  ;  Mclntire  v.  State,  6  Blackf.  (Ind.) 

cation  of  a  street,  the  use  of  which  has  884  ;  Ind.  Central  B.  B.  Co.  v.  Hunter, 

been  granted  to  a  railroad,  does  not  render  8  Ind.  74;  Vanblaricnm  v.  State,  7  Blackf. 

a  dty  liable  to  an  owner  of  a  lot,  which  (Ind.)  209  ;  McMahon  v.  Cine.  &  C.  8.  L. 

does  not  adjoin  the  street,  and  whose  dam-  R.  R.  Co.,  6  Ind.  413  ;   Isoro  v.  Railroad 

age  is  the  same  as  that  sustained  by  all  Co.,   86  Miss.  800  ;   Pacific  R.  R.  Co.  r. 

other  property  owners  though  greater  in  Chrystal,  25  Mo.   544  ;  Newby  v.  Platte 

degree.    East  St  Louis  v.  0*Flynn,  119  County,  26  Mo.  258  ;   Sutton's  Heirs  v. 

DL  200.  Louisville,  6  Dana  (Ky.),  28  ;  Jacob  v. 

1  SeeSaterv.  Burlington  &  Mt  P.  Pl.B.  Louisville,  9  Dana  (Ky.),  114  ;  Arnold  v. 

Co.,  1  Iowa,  898,  decided  under  the  Con-  Cov.  &  Cine.   Br.  Co.,  1  Duvall  (Ky.), 

stitution  of  1846.     The  rule,  as  there  laid  872 ;   Bobinson    v,   Robinson,   2b.   162  ; 

down,   does  not  fully  accord   with  that  Shipley  v.  Bait.  &  P.  B.  R.  Co.,  34  Md. 

stated  in  the  text,  since  it  re^juires  the  886  (1871)-    In  Mississippi  even  incuUntal 

marketable  value    of    the  premises  pro-  beneJUs  cannot  be  set  off  against  incidental 

posed  to  be  taken  to  be  ascertained  irre-  damages.     New  Orleans,  J.  k  Gt.  N.  R.  R. 

spective    of   the   proposed  improvement,  Co.  v.  Moye,  39  Miss.    874  (1860).     In 

and  does  not  distinguish  between  general  Georgia  benefits  are  excluded.     Savannah 

and  special  benefits.     By  the  Iowa  Con-  v.  Hartridge,  87  Ga.  113  (1867).     Rule  in 

stitution  of  1867,   benefits  are  excluded,  Minnesota  when   land  is  taken  by  rail- 

Deaton    v.  Polk  County,  9   Iowa,   694  ;  way  company.      Curtis   v,   St.   Paul,   S. 

Israel  v,  Jewett,  29  Iowa,   476.     Other  k  T.  P.  R.  R.  Co.,  20  Minn.  28  (1873), 

like  constitutional  provisions,  see  supra^  and  cases  cited.     Rule  in  Missouri  is,  the 

tecs.  687,  616 ;    Mills   Em.    Dom.  sees,  reasonable    value    of    the     land    taken. 

149-168,  204  a;    Lewis  Em.  Dom.  sec.  Jamison  v.  Springfield,  68  Mo.  224(1873). 

472.     Pennsylvania  rule  is  similar  to  the  California^  no  benefits.    Ventura  County 

one  in  Sater  v.  Mt.  P.  PL  B.  Co.,  supra,  v,  Thom))Son,  51  Cal.  577.     Bnle  in  Kan- 

Watson  V,  Pittsburgh  &  C.  R.  R.  Co.,  87  sas:  For  the  purpose  of  reducing  damages. 

Pa.  8t  469  ;    Pennsylvania  R.   R.   Co.  all  conveniences  and  benefits  accruing  can- 

VOL.  II.  —  S 
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law  requiring  that  there  shall  be  no  deduction  for  benefits,  it  seems 
to  the  author  unjust  to  require  that  the  value  of  the  land  shall  be 

not  be  considered,  but  only  such  as  are  a  jury  are  not  required  to  consider   bow 

direct  and  special  benefit  to  the  owner  much,  nor  permitted  to  make  any  nae  of 

and  his  land,  and  such  as  are  the  direct,  the  fact  that  it  may  have  been  increased 

certain,    and    proximate    result   of  the  in  value  by  the  proposal  or  oonatructioa 

establishment  of   the  road,   not  benefits  of  the  woric  for  which  it  is  taken.    To 

received  by  him  in  common  with  the  whole  allow  this  to  be  done  would  not  only  be 

community.    Roberts  v.  Brown  Go.  Com-  unjust,  but  would  effect  a  partial  revival 

m'rs,  21    Kan.   247  ;    Pottawatomie  Co.  of  the  very  abuse  which  it  was  a  leading 

Comm'rs  v.    Sullivan,   17   Kan.  58.     In  puqwse  of  these  constitutional  proviidont 

Massachusetts,    upon    an    assessment    of  to  correct     It  would  be  unjust,  because 

damages  for  land  taken  to  widen  a  street,  it  establishes  for  a  corporation  what  is 

a  benefit  to  be  deducted  may  be  din* ct  done  for  no  one  else,  —  a  soct  of  right  in 

and  special,    although  other  estates  on  the  property  of  others  to   the  reflected 

the  same  street,  similarly  situated,    are  benefits  of  its  improvement,  itself  8ab> 

similarly  benefited.     Cross  v.  Plymouth  mitting  to   no   reciprocity   by  affording 

County,  125. Mass.  557.     On  a  petition  others  a  compensation  for  the  effect  of 

for  damages  to  the  abutters  from  raising  their  improvements  upon  the  property  of 

the  grade  of  the  street,  benefits  derived  the  corporation.    And  it  is  doubly  nn- 

from  the  situation  of  the  petitioner* s  lau4ls  just,  where,  as  must  very  often  happen, 

as  to  the  street  are  direct  and  special,  the  increase  in  value  accrued  to  the  ben- 

and  may  be  set  off,  although  common  to  eHt  of  a  former   owner,  and    has    bee& 

all  the  property  on  the  street.     Donovan  bought  and  paid  for  by  the  present  holder, 

V.  Springfield,   125  Mass.  871.     Benefits  from  whom  the  property  is  taken  at   a 

classified.    Upham  v.  Worcester,  118  Mass.  diminished    price."    In  a  proceeding  to 

97.  condemn  a  right  of  way  for  a   railroad 

The  opinion  of  Raniiey,  J.,  in  Giesy  through  a  tract  of  land,  the  juiy  should 

V,  Cine.  W.  &  Z.  R.  R.  Co.,  4  Ohio  St.  assess  the  compensation  due  the  owner 

808  (1854),  contains  an  able  exposition  of  for  the  land  to  be  appropriated,  irrespe^ 

the  prbidples  upon  which  damages  should  tive  of  benefits,  and  also  Ids  damages  by 

be   assessed   under   the    Constitution    of  reason  of  the   diminished    value  of  the 

Ohio,  which    contains  a   provision  that  remainder  of  the  tract,  in    conseqiienot 

the   "compensation  shall  be  assessed  by  of  such    appropriation.     In    ascertaining 

a  jury,  without  deduction  for  benefits  to  these  amounts,  the  jury  are  to  take  into 

any  property  of   the    owner."     In    the  consideration  the  real  value  of  the  land 

course  of  his  opinion  he  says  :  "Whether  taken,  and  the  diminished  value  to  the 

property  is  appropriated  directly  by  the  remainder,    and   may  for   that    purpose 

public  or    through    the    intervention    of  take  into  account,  not  only  the  purpoaet 

a  corporation,   the  owner  is    entitled  to  to  which  the  land  has  been  or  is  applied, 

receive  its  fair  market  value  at  the  time  but  any  other  beneficial  purpose  to  which 

it  is  taken,  —  as  much  as  he  might  fairly  it  may  be  applied,   which  would  affect 

expect  to  be  able  to  sell  it  to  others  for,  the  amount  of  compensation  of  damagea. 

if  it  was  not  taken  ;  and  this  amount  is  Cine.  &  Spr.  Ky.  Co.  v.  Longworth,  80 

not  to  be  increased  from  the  necessity  of  Ohio  St.  108  (1876).     So,  in  Somerville 

the  public  or  the  corporation  to  have  it,  &  E.  R.  R.  Co.  v.  Doughty,  22  N.  J.  L. 

on  the  one  hand,  nor  diminished  from  495  (1850),  the  Supreme  Court  of  New 

any  necessity  of  the  owner  to  dispose  of  Jersey  expresses  its  opinion  to  be,  that  in 

it  on  the  other.     It  is  to  be  valued  pre-  estimating  the  value  of  land  taken  for  the 

cisely  as  it  would  be  appraised  for  sale  purpose  of  a  public  improvement  the  pree- 

upon  execution,   or   by  an    executor  or  ent  value  of  the  lands,  not  at  a  fonsed 

guardian,  and  without  any  regard  to  the  sale,  but  at  a  sale  which  a  prudent  holder 

external  causes  that   may  have  contrib-  would  make  if  he  had  the  power  to  chooit 

nted  to  make  up  its  present  value.     The  his  own  time  and  terms,  is  to  be  given. 
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ascertained  iirespective  of  those  general  benefits  which  are  common 
to  all  land  in  the  vicinity^  and  which  arise  out  of  the  proposed 
improvement.  And  the  rule  held  by  some  courts,  that  these 
benefits  shall  be  excluded  in  ascertaining  the  value  of  the  whole 
land  in  the  first  instance^  and  then  allowing  to  be  deducted  from 
this  sum  the  value  of  the  remaining  portion  after  the  improvement 
fis  made,  is  still  more  indefensible,  and  it  was  the  general  convic- 
tion of  the  injustice  of  such  a  rule  that  has  led  to  so  many  con- 
stitutional provisions  and  legislative  enactments  prohibiting  the 
land-owner  from  being  charged  with  benefits.  'But  for  benefits, 
direct  and  special  to.  him,  he  should  be  charged  in  making  the 
estimate  of  the  amount  to  which  he  is  justly  entitled,  unless, 
by  the  Constitution  or  statute^  even  such  benefits  are  not  to  be 
considered.^ 

In  the  cftse  of  PMil  v.  Newark,  at  the  which  a  public  sewer  had  b4eD  previousl  j 
Eflsex  (N.  J.)  Sapreme  Court  circuit,  built,  without  right,  can  recover  damages 
Deput,  J.,  held  that  a  himat  wholly  within  in  respect  to  it,  only  for  such  injuries  as 
the  line  of  the  proposed  street  must  (if  the  have  resulted  to  the  land  since  his  pur- 
owner  80  wishes)  be  taken  and  paid  for  chase.  Alexander  v.  District  of  Columbia, 
in  fall  by  the  city,  and  the  city  cannot  8  Mackey,  192.  In  Vermont,  it  is  held 
compel  him  to  move  it  by  merely  paying  that  commissioners  to  appraise  damages 
eosts  of  removal  and  restoration,  even  al-  for  taking  land  for  a  sewer  can  make 
thoogh  the  owner  has  immediately  ad-  award  only  for  the  actual  taking  of  the 
jaoent  land,  sufficient  to  accommodate  land,  and  cannot  include  consequential 
the  boose.  When  statutes  provide  for  damages,  —  as  for  a  nuisance  caused  by  the 
taking  '*  lands,'*  the  word  is  used  in  its  discharge  of  sewage.  Stewart  v,  Rutland, 
broad     signification,    and     includes    all  5S  Vt  12. 

things  affixed  to  lands.  In  Meyer  v.  ^  '*  The  question  of  damages  is  to  be  de- 
Newark,  where  only  a  part  (about  one  termined  with  reference  to  special  benefits 
half)  of  a  house  was  within  the  lines  of  to  property  not  taken.  Village  of  Hyde 
proposed  street,  the  question  was  left  for  Park  v.  Dunham,  85  111.  569.  Any  mere 
review  before  the  court  in  bane,  whether  general  and  public  benefit,  or  increase  of 
the  city  was  compelled  to  take  the  whole,  value  received  by  the  land,  in  common 
or  merely  to  pay  for  the  damages  inci-  with  other  lands  in  the  neighborhood,  is 
dent  to  the  destruction  of  the  half  of  the  not  to  be  taken  into  consideration  in  es« 
house.  The  court,  however,  strongly  in-  timating  compensation.  Page  v.  Chicago, 
timated  that  in  cases  where  the  house  M.  &  St  P.  Ry.  Co.,  70  111.  324."  Per 
was  not  entirely  destroyed,  it  was  only  Magruder,  J.,  in  Hyde  Park  u.  Washing- 
necessary  to  pay  damages  sufficient  to  ton  Ice  Co.,  117  111.  233.  Supra,  sees. 
compensate  the  owner,  and  the  whole  617,  618,  and  notes.  In  estimating  the 
need  not  be  taken  or  paid  for.  lb.  ;  6  Am.  damage  done  to  private  property  by  a  pub- 
Law  Review,  676,  ftom  which  the  above  lie  improvement,  evidence  to  show  that  the 
is  extracted.  Compensation  for  buildings  improvement,  when  completed,  was  a 
upon  the  lands  taken.  Schuchardt  v.  New  nuisance  and  a  continuing  damage  to  the 
York,  58  N.  Y.  202  (1873)  ;  Portland  v.  property  is  not  admissible  ;  the  owner 
Lee  Sam,  7  Oreg.  897;  Portland  v.  Kamm,  has  a  separate  right  of  action  therefor. 
10  Oreg.  883.  Badger  v.  Boston,  130  Mass.  170  (con- 
Measure  of  compensation  to  lessor  and  structing  a  public  urinal).  See,  also, 
to  lessee.  Dyer  v.  Wifijhtman,  66  Pa.  St  Eames  v.  New  Engl.  Worsted  Co.,  11 
425  (1870).     A  purchaser  of  land  through  Met  670  ;  Staple  v.  Spring,  10  Mass.  78. 
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Meature  of  damaga  for  land  taken  for  Park  Comm'n,  117  U.  8.  879  (1885),  ap- 

public  park  by  righi  of  eminent  domain :  proving  rule  of  damages  in  Cook  v.  South 

Evidence  is  not  admisaible  to  show  prices  Park  Ck>mm'rB,  61  lU.   115   (1871),   by 

at   which  Lmds  adjoining  the  proposed  which  the  value  of  the  land  is.  to  be 

park  were  sold  after  the  boundaries  of  the  estimated  as  of  the  date  of  the  condem- 

park  had  been  determined.   Kerr  v.  South  nation. 
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CHAPTER  XVII. 


DEDICATION. 


§  626  (489).  This  chapter  will  treat  of  the  doctrine  of  the  dedi- 
cation of  land  to  public  uses,  so  far  as  relates  to  municipalities, 
under  the  following  arrangement:  — 

1.  Importance  of  the  Doctrine  of  Dedication  —  sec.  627. 

2.  Statutory  and  Common-Law  Dedications  —  sees.  628,  629. 

3.  Common-Law  Dedication — BatianaJe  smd  Eequisites  —  sees, 
630-632. 

4.  Extent  of  Dedication  as  respects  the  Donor  —  sees.  633,  634 

5.  Who  may  dedicate  —  Intent  —  How  established  —  sees.  635, 
636. 

6.  Effect  of  Long  User  and  Acquiescence  —  sees.  637-639. 

7.  Effect  of  Platting  and  Sale  of  Lots  —  sees.  640,  641. 

8.  Acceptance  by  the  Public  —  When  and  for  What  Purpose 
Necessary  —  sec.  642. 

9.  Dedication  of  Public  Squares  and  Their  Uses  —  sees.  643- 
647. 

10.  Dedications  for  Other  Purposes  —  sees.  648,  649. 

11.  Alienation  and  Change  of  Use  —  sees.  650-652. 

12.  Reverter  —  Misuser  —  Remedy  —  sec.  653. 

Importance  of  the  Doctrine  of  Dedication. 

§  627  (490).  DedioatioD  founded  in  PubUo  Convenience.  —  That 
property  may  he  dedicated  to  public  use  is  a  well-established  principle 
of  our  jurisprudence.  At  common  law  a  definite  and  certain  grantee 
is  necessary  to  take  lands  by  grant  or  conveyance,  and  hence  a 
grant  or  conveyance  to  the  general  public  could  not  take  effect.^ 
The  law  meets  this  difficulty  by  the  doctrine  of  dedication,  which 
recognizes  the  rights  of  the  public  thus  acquired  by  estopping  the 
dedicator  from  disputing  them.  The  principle  is  founded  in  public 
convenience,  and  has  been  sanctioned  by  long  experience.  Indeed, 
without  such  a  principle,  it  would  be  difficult,  if  not  impracticable, 
for  society  to  enjoy  those  advantages  which  belong  to  a  state  of 

1  AnU^  sec.  560  ;  infra,  sec.  631. 
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advanced  civilization,  and  which  are  essential  to  its  accommodatioa 
The  importance  of  this  doctrine  may  not  always  be  appreciated,  but 
we  are  in  a  great  degree  dependent  on  it  for  highways  and  streets, 
and  for  the  grounds  appropriated  as  places  of  amusement  or  of 
public  business  which  are  found  in  all  our  towns,  and  especially  in 
our  populous  cities.^  The  subject  is,  therefore,  one  which  falls 
within  the  scope  of  the  present  work,  and  we  have  endeavored  to 
present  its  leading  doctrines  with  care  and  adequate  fulness. 

Statutory  and  Common-Law  Dedications. 

§  628  (491).  ClaBBes  of  Dedication.  —  Dedications  of  land  to 
public  uses  are  divisible  into  two  classes  :  1.  Staiutory  Dedications  ; 
2.  Comrnxm-Law  Dedications,  Statutory  dedications  are  made,  and 
it  has  been  decided,  can  be  made,  only  by  pursuing  substantially  the 
course  prescribed  by  the  particular  statute.  Thus,  if  the  statute  re- 
quires that  the  map  or  plat  describing  the  streets,  alleys,  commons, 
or  other  public  grounds,  shall  be  acknowledged  before  it  is  recorded, 
an  acknowledgment  is  essential  to  a  valid  and  effective  dedication 
under  the  statute.^    The  effect  of  a  dedication  under  the  statute  is 

1  Per  McLean,  J.,  in  New  Orleans  o.  Noyes  v.  Ward,  10  Conn.  250  (1843)  ;  Des 
United  States,  10  Pet.  662,  712  (1886).  Moines  o.  Hall,  24  Iowa,  284  (1868).  See 
Infra,  sec  631.  As  to  the  forums  and  Ragan  v,  McCoy  (requisites  of  acknowl- 
public  places  in  Ancient  Rome,  see  ante,  edgment),  29  Mo.  856  (1860) ;  Detimt «. 
chap.  i.  sec.  8  a.  Det.  &  Milw.  R.  R.  Co.,  28  Mich.  178 

Dedication  is  '*the  act  of  devoting  or  (1871) ;  Baker  r.  Johnston,  21  Mich.  810 

giving  property  for  some  proper  object,  (1870).    If  the  plat  as  recorded,  pamuDt 

and  in  snch  a  manner  as  to  conclude  the  to  a  statute  requiring  it,  contains  enough 

owner."    Beardsley,  J.,    Hunter  v.  Sandy  to  show  that  it  was  intended  by  the  owner 

HillTrs.,  6  Hill  (N.  Y.),  407,  411  (1844).  to  be  a  dedication  under  the  statate,  it 

See  Dovaston  v.  Payne,  2  Smith  Lead.  Cas.  would  seem  to  the  author  to  be  ri^t, 

142,  and  notes,  for  a  general  view  of  the  notwithstanding  a  defective  acknowledge 

law  of  dedication.    There  is  an  excellent  ment,  or  the  like,  to  hold  the  proprietor 

view  of  the  subject  in  Angell  on  High-  estopped  to  make  the  objection  that  ha 

ways,  chap.  iii.     See,  also,  chapters  on  did  not  comply  with  the  statute.     Sea 

Property  and  Eminent  Domain,  ante,  and  Hurley  v.  Boom  Co.,  84  Minn.  148  ;  Geb- 

chapter  on  Streets,  post,  hardt  p.  Reeves,  75  III  801  (1874).   Other 

2  Wisby  V,  Bonte,  10  Ohio  St.  288  ;  considerations  would  apply  where  stat* 
Fulton  V,  Mehrenfeld,  8  Ohio  St  440  utory  requirements  for  the  benefit  of  the 
(1858),  questioning  the  grounds  of  prior  public  are  not  observed  by  the  dedicator. 
decision  in  Morris  v.  Bowers,  Wright  Avihenticaiion  of  tovm  plats  amd  map9^ 
(Ohio),  750 ;  Williams  v.  First  Presb.  nature  of  evidence  necessary,  8ce.,  efieet 
Soc.  in  Cine,  1  Ohio  St.  478  ;  Winona  v.  of  unrecorded  map,  &c,  see  Commoii* 
Huff,  11  Minn.  110  (1866) ;  Baker  v.  St  wealth  v.  Alburger,  1  Whart  (Pa.)  460 ; 
Paul,  8  Minn.  401  (1863)  ;  Schnrmeier  v.  Biddle's  Lessee  v.  Shippen,  1  Dallas,  10; 
St.  Paul  &  Pac.  R.  R.  Co.,  10  Minn.  Franey  v.  Miller,  11  Pa.  St  434 ;  Com- 
82  (1865),  affirmed  in  Supreme  Court,  7  monwealth  v.  Wood,  10  Pa.  St  08  ;  BaU 
Wall.  272  (1868) ;  State  v.  Hill,  10  Ind.  v.  Rice,  63  Pa.  St  480  (1871)  ;  Winona 
110  (1858) ;  Hays  r.  State^  8  Ind.  425;  v.  Hoff,  11  Minn.  110 ;  Ra^pui  9.  McCoj, 
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often  declared.  Thus,  if  it  be  provided  by  statute  that  the  map  or 
plat  "  when  so  made  and  recorded,  shall  be  deemed  to  be  a  sufficient 
eonve^nce  to  vest  ihefee  in  the  county  in  which  such  town  lies,"  this 
dispenses  with  any  assent  or  acceptance  on  the  part  of  the  public, 
and  in  this  respect  differs  from  a  common-law  dedication.^  It  dif- 
fers, also,  in  the  mode  of  operation,  since  by  the  language  above 
quoted  the  estate  vests  in  the  public  by  conveyance  or  grunt,  whereas, 
at  common  law,  a  dedication  to  public  uses,  in  cases  where  there  is 
no  express  grant  to  a  grantee  upon  consideration,  operates  by  way 
of  an  estoppel  in  pais  of  the  owner,  rather  than  by  grant  or  the 
transfer  of  an  interest  in  the  land.^  It  should  be  remarked,  how  - 
ever,  that  an  incomplete  or  defective  statutory  dedication  will,  when 
accepted  by  the  public,  or  when  rights  are  acquired  under  it  by  third 
persons,  operate  in  favor  of  the  public  and  of  such  persons  respec- 
tively, as  a  common-law  dedication  by  the  owner.^ 

29  Mo.  S56 ;  Chicago,  B.  &  Q.  B.  B.  Co.  effect   of   the  legal  title   heing   in    the 

9.  Banker,  44  IlL  26  ;  Gebhardt  v.  Beeves,  one  or  the  other,  see  chapter  on  Streets, 

75  IlL  801 ;  United  States  v.  Chicago,  7  posl ;  infra,  sec.  681,  note.    In  Ulinois,  a 

flow.  185 ;  Ooaselin  v.  Chicago,  108  IlL  statutory  dedication  vests  the  legal  title  to 

628  (effect   of  acknowledgment    by    an  streets  in  the  city  in  trust  for  public  uses 

attorney  in  fS^t).    Ante,  sec  186,  note ;  as  streets,  while  a  common-law  dedication 

sec  640,  note.  leaves  it  in  the  owner,  but  subject  to  the 


Bequinment    that   plat    he    recorded,  public  uses  of  streets.    Gosselin  v.  Chi- 

Strong  V.  Darling,   0  Ohio,  201  ;  Pang-  cago,  108  III.  628 ;  Zinc  Cc  v.  La  Salle, 

bom  V.  Westlake,  86  Iowa,  546  (1878) ;  117  III.  411  (1886). 

a.  c.  7  West.  Jurist,  420,  and  cases  cited  ^  Per  Swan,  J.,  Fulton  r.  Mehrenfeld, 

by  OoU,  J.  8  Ohio  St.  p.  444,  nupra ;  Cincinnati  v. 

1    Fulton  V.  Mehrenfeld,  8  Ohio  St.  White,  6  Pet.  (U.  S.)  481;    Pawlet  r. 

440 ;  Brown  v.   Manning,  6  Ohio,  298,  Clark,  9  Cranch,  292 ;   Hunter  v.  Sandy 

804  (1884)  ;   Baker  v.  St.  Paul,  8  Minn.  Hill  Trs.,  6  Hill  (N.  Y.),  407  ;  Curtis  v. 

491,  493,  note  remarks  of  Flandrau,  J. ;  Keesler,  14  Barb.  (N.  Y.)  621 ;  Brown  v. 

Ragan  v.  McCoy,  29  Mo.  856 ;  Wisby  v.  Manning,  6  Ohio,   298,   808,   and  cases 

Bonte,  19  Ohio  St  288.     See  People  v,  cited ;  Cincinnati's  Lessees  v.  Hamilton 

Jones,  6  Mich.  176  ;  Jacksonville  v.  Jack-  Co.  Comm'rs,  &c.,  7  Ohio,  Pt.  1,  88  ;   lb, 

sonville    Ry.  Co.,    67    IlL    640  (1878) ;  217  ;  Schunneier  v.  St.  Paul  &  Pac.  R.  R. 

Mytton  V.  Duck,  26  Up.  Can.  Q.  B.  61;  Co.,  10  Minn.  82,  104  ;  Cook  v.  Harris, 

Harr.  Munic  Man.  (5th  ed.)  481.     **  The  61  N.  Y.  448  ;  Zinc.  Co.  v.  La  Salle  (city 

dijfergnce  between  a  itattUory  and  a  com-  of),  117  lU.  411  (1886),  where  the  effect 

man-law  dedication  [under  the  statutes  of  a  statutory  dedication  is  fully  consid- 

of  77/tMow]  is,  that  the  one  vests  the  legal  ered  ;    Reid  v.  Board  of  Education,  73 

title  to  the  ground  set  apart  for  public  pur-  Mo.  295  ;  infra,  sec.  640,  and  note, 

poeet  in  the  municipal  corporation,  in  trust  '  8  Ohio  St.    440,   nipi-a  ;    Baker   v. 

for  the  public,  while  the  other  leaves  the  Johnston,   21   Mich.   319  (1870)  ;  infra, 

legal  title  in  the  original  owner,  charged,  sec.  638,  note ;  Hurley  v.  Boom  Co.,  34 

however,  with  the  same  rights  and  inter-  Minn.  143.   Equitable  owner  may  dedicate, 

eats  in  the  public  which  it  would  have  if  and  trustee  holding  the  mere  naked  legal 

the  fee  was  in    the    corporation."     Per  title  is  bound  to  respect  it     Williams  o. 

Sheldon,  J.,  in  Chicago,  R.  I.  &  Pac.  R.  R.  First  Presb.  Church,   1   Ohio  St.    478  ; 

Co.  V.  Joliet,  79  nL  25.     See,  ahK>,  May-  Baker  v,  St  Paul,  8  Minn.  491  ;  Hannibal 

wood  Co.  V.  Maywood,  118  111.  61.    As  to  v.  Draper,  15  Mo.  638  ;  Ragan  v,  McCoy, 
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§  629  (492).  Xbctent  of  Dedioation.  —  Although  the  efifect  of  a 
statutory  dedication  may  be  to  grant  the  fee  of  the  streets  to  the 
corporation  in  trust  for  the  public  uses,  yet,  unless  prohibited  by 

statute,  the  proprietor,  in  laying  out  a  town  or  addition,  may  grant 

tlie  easement  simply^  and  reserve  the  minerals  therein.^     But  such 

29  Mo.  356,  366  (1860) ;    Johnstone  r.  such  parcels  of  land  as  are  theieiii  ex* 

Scott,  11   Mich.  232 ;  Doe  v.  Attica,  7  pressed,  named,   or  intended  for  public 

lud.  641  (1856) ;  Dover  Trs.  v.  Fox,  9  B.  use,  in   trust  and  for  the  uses  therein 

Mon.   (Ky. )   200  ;    Banks  v,    Ogden,   2  named,  expressed  or  intended,  and  for  no 

WaU.  57  ;  Sargeant's  Heirs  v,  Ind.  State  other  use  or  purpose,  and  a  subsequent 

Bank,   4  McLean,  839  ;    12  How.   371.  conveyance  of  land  thus  dedicated  to  pub* 

'*The  authorities  show  that  dedications  lie  uses  by  the  proprietor  of  the   dty, 

have  been  established  in  every  conceivable  town,  or  addition,  to  the  county  doea  not 

way  by  which  the  intention  of  the  party  destroy  the  trust  created  by  the  exacution 

could  be  manifested."     Per  Breese^J.,  in  and  recording  of  the  plat.    Franklin  Co. 

Waugh   V.  Leech,    28  111.   488   (1862) ;  Comm*rs  v.  Uthrop,  9  Kan.  453  (1872) ; 

Alvord  V,  Ashley,  17  111.  863  ;  Dunion  v,  infra,  sec.  629,  note. 
People,  lb,  416  ;  Maywood  Co.  v.  May-         By  the  making  and  recording  of  a  town 

wood,    118  111.   61 ;  Waltman  v.  Rund,  plat,   under  the  statutes  of  Indiana  on 

109  Ind.  366.    Thus,  the  making  and  re-  that  subject,   the  designation  of  streeti^ 

cording  of  a  town  plat  is  evidence  of  the  lanes,  and  aUeys  on  the  plat  gives  to  the 

highest  character  of  the  dedication  of  the  public  only  an  easement  therein  for  such 

streets  and  alleys  marked  upon  it.  Waugh  use  as  the  public  have  a  right  to  make  of 

V.   Leech,  mpra ;  Godfrey  i^.   Alton,  12  them  ;  but  the  fee  simple  remains  in  the 

111.  29  ;  Belleville  v,  Stookey,  23  III  441.  proprietor.     Cox  v.  LouisviUe,  N.  A.  &C. 

An  unsigned  and  unacknowledged  plat,  R.  R.  Co.,  48  Ind.  178  (1874).   Construe* 

recorded  and  acted  on,  held  to  be  effectuid  tion  of  Missouri  statute*    Price  «.  Thomp- 

as  a  common-law  dedication  (Field  v,  Carr,  son  (as  to  "  park  "),  48  Mo.  863  ;  Buther- 

59  111.  198  (1871),  while  in  Indiana  it  is  ford  v.  Taylor  (rights  of  adjoining  owners), 

held  that  a  plat  not  signed  by  the  owner  88  Mo.  315. 

and  not  acknowledged  as  required  by  law         ^  Dubuque  v,  Benson,  23  Iowa,  243 

is  not  entitled  to  record  ;  and  if  it  be  (1867)'    See    Noyes  v.  Ward,  19  Conn, 

recorded,  the  record  is  a  nullity.   Taylor  v.  250  (1848);  Manly  r.  Gibson,  18  111.  812 ; 

Fort  Wayne,  47  Ind.  274  (1874).    Uncon-  Peck  v.  Prov.  Steam  Engine  Co.,  8  K.  I. 

ditional  dedication  on  recorded  town  plat  853  (1866).     Words  on  the  plat  "Tha 

(recognized  by  the  city  charter)  of  land  as  streets  are  dedicated  for  street  purposes, 

a  "public  levee"  or  landing  place,  held  and  those  only,**  held  to  give  the  pnblie 

effectual  without  any  specific  formal  ac-  only  an  easement,  and  that  subterraneom 

ceptance  of  such  levee  ;  and  it  was  further  mines  were  reserved.   28  Iowa,  248,  supra, 

held  that  user  was  not  essential  to  maiu-  Under  statute  of  Illinois,     Zinc  Ca  «.  La 

tain  or  continue  the  rights  of  the  public,  Salle  (right  of  abutter  to  mine),  117  111. 

and  it  was  considered  doubtful  whether  411  (1886).     Right  of  city  to  remove  soil, 

the  public  rights  could  be  lost  by  adverse  gravel,  &c.     Post,  sec.  687  et  seq,     Dsdi* 

occupation.     Coffin  v.  Portland,  11  Saw.  eator  may  limit   duration    (Antones   p. 

C.  C.  R.  600  (1886)  ;  e.  c.  27  Fed.  Rep.  Eskva's  Heirs,   9  Port.   (Ak.)   527),   or 

412,  Deady,  J.     Compare  Portland  k  W.  make  a  qualified  dedication,  that  is,  pie- 

y.  R.  R.  Co.  V,  Portland,  14  Greg.  188.  scribe  or  limit  the  nature  and  extent  of 

Infra,  sec.  649,   note  ;   San   Leandro   v,  the  use  to  which  the  property  may  be  snb- 

Le  Breton  (**  Court  Square")  72  Cal.  170  ject,  as  for  a  "common,"  "  public  square,** 

(1887);  8.  c.  13  Pac.  Rep.  405.  **knding  place,"  "markets,"  &c     IKag- 

Under  the  statutes  of  Kansas,  the  ex-  ara  Falls  Susp.  Br.  Co.  v.  Bachman,  66 

ecuiion  and  recording  of  a  plat  of  a  city  or  N.  Y.  261  (1876).  Infra,  sec.  648  ;   Tyler 

town  conveys  to  the  county  tiie  fee  of  v.  Sturdy  ("  foot- way "),  108  Mass.  196; 
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proprietor  cannot  confer  upon  a  county  or  extraneous  corporation 
the  control  of  streets  in  a  city,  and  thus  deprive  the  proper  muni- 
cipal corporation  of  the  control  given  to  it  by  law.^  A  dedication 
may  be  made  in  prcesenii,  to  be  carried  into  effect  in  fuiuro? 

Trustees  v.  Hoboken,   83  K.  J.  L.  IS ;  Healey  v.  Corp.  of  Batley,  L.  R.  19  £q. 

Hoboken  Imp.  Co.  «.  HobokeD,  36  N.  J.  875  ;  Commonwealth  c.  Newbuiy,  2  Pick. 

L.  540  ;  Hoboken  r.  Pa.  R.  R.  Co.,  124  (Mass.)  51 ;    Proctor  v.  Lewiston,  25  1U« 

U.   8.    656,   631    (1887),   distrnguiahiDg  158.     But  it  is  not  conclosive.    Johnston 

preceding  case  ;    De  Witt  v.  Ithaca,  15  v.  Boyle,  8  Up.  Can.  Q.  R.  142  ;  Davies  v. 

Han,  568 ;  Morant  o.  Chamberlin,  6  H.  Stephens,  7  C.  &  P.  570 ;  Beveridge  v. 

h,  N.  541.     Infra^  sec.  634.  Creelman,  42  Up.  Can.  Q.  B.  29.   A  high* 

Dtdicalion^  of  ordinary  highways  gives  way  may  be  dedicated  to  the  public  sub* 

the  public  an  easement  of  passage  only,  all  ject  to  a  pre-existing  right  of  user  by  the 

other  rights  remaining  trith  the  dedicator,  occupiers  of  adjoining  land  for  the  purpose 

The  owner  who  dedicates  to  the  public  use  of  depositing  goods   thereoTh,    Morant  v. 

as  a  highway  a  portion  of  his- land  parts  Chamberlin,  6  H.  &  N.  541.     Where  an 

with  no  other  right  than  the  right  of  pas-  erection  or  excavation  exists  upon  land, 

sage  to  the  public  over  the  land  so  dedi-  and  the  land  on  which  it  exists  or  to  which 

eated,  and  may  exerdse  aU  other  rights  of  it  is  contiguous  is  dedicated  to  the  public, 

ownership  not  inconsistent  therewith.   St.  it  is  dedicated  subject  to  the  inconven* 

Mary's,  Newington,  v.  Jacobs,  L.  R.  7  Q.  ience  or  risk  arising  from  the  existing 

Bw  C.  53.    There  may  be  a  dedication  to  state  of  things.     Fisher  v.  Prowse,  2  Best 

the  public  of  a  right  of  way,  such  as  a  &  S.   770 ;   Bobbins  v.  Jones,  15  C.   B. 

footpath  across  a  field,  subject  to  the  right  n.   s.   221 ;    Le  Neve  v.   Mile  End  Old 

of  the  owner  of  the  soil  to  plough  it  up  Town,  8  £.  &  B.  1054  ;   Harr.  Munic 

in  due  course  of  husbandry,  and  destroy  Man.  (5th  ed.)  483,  484.    As  to  extent  of 

all  trace  of  it  for  the  time.      Mercer  v,  dedication,  see  infra,  sees.  633,  and  note, 

Woodgate,  L.  R.  5  Q.  B.  C.  26  ;    Arnold  644  et  seq. 

V.  Blaker,  L.  R  6  Q.  B.  C.  483  ;   Arnold  ^  Derby  r.  Ailing,  40  Conn.  410  (1873). 

9,  Holbrook,  L.  R.  8  Q.  B.  C.  96.    A  deed  '  Des  Moines  v.  Hall,  24  Iowa,  284, 

executed  by  the  owner  of  the  land  abut-  241  (1868).      In  this  last  ea^e,  constniing 

ting  on  a  lane  in  which  the  limits  of  the  the  /otra  statute,  it  was  held  {Cole,  J., 

lane  were  given  may  be   referred  to  for  dissenting)  that  the  laying  off  and  record- 

the  purpose  of  ascertaining  the  width  of  ing  a  town  plat  or  an  addition   thereto, 

the  lane.    The  Queen  v,  Donaldson,  24  Up.  under  the  code,  had  the  effect  to  vest  in 

Can.   C.  P.  148.     An  owner  who  clears  the  corporation  the  fee  simple  title  to,  and 

open  a    passage    through   his    land  and  exclusive    right    of    dominion    over    the 

neither  marks  by  any  visible  dutinction  streets  and  alleys  thus  dedicated  to  the 

nor  excludes  persons  from  passing  through  public  use  ;  and  in  such  ease  the  original 

his  land  by  positive  prohibition,  shall  be  proprietor  has  no  right  to  the  siihterrane- 

presumed  to  have  dedicated  it  to  the  pub-  ous  deposits  of  coal  within  the  limits  of 

lie      Rex  V.  Lloyd,  1  Camp.  260.     But  such  streets,    and   the    coiporation    may 

an  obstruction,  such  as  a  gate-post    or  maintain  an  action  against  him  for  coal 

chains,  may  be  looked  upon  as  evincing  a  mined  and  taken  by  him  from  beneath 

contrary  intention.     Boberts  v.   Karr,  1  the  same.     In  Minnesota,  it  is  held  that 

Camp.  262  n ;   Lethbridge  v.  Winter,  lb,  under    a    statutory    dedication    the    fee 

363  i»;  Woodyerr.  Hadden,  5  Taunt.  126;  simple    to    land    dedicated    for    streets. 

Rex  V,  St.  Benedict  Par.,  4  B.  &  Aid.  447  ;  squares,  &c.,  does  not  pass,  but  only  such 

Rex  V.  Leake,  5  B.  &  Ad.  469  ;  Marquis  an  estate  or  interest  as  the  purposes  of  the 

of  Stafford  v,  Coyney,  7  B.  AC.  257  ;  trust  require.     Schurmeier  v.  St.  Paul  k 

Barraclough  v.  Johnson,  8  A.  &  £.  99  ;  Pac.  R.  R.  Co.,  10  Minn.  104  ;   affirmed, 

Poole  V.  Huskinson,  11   M.  &  W.  827 ;  7  W^all.   272.     The  owner  of  a  tract  of 

Pryor  v.  Pryofi  26   L.  T.  N.  8.  758  ;  land  laid  the  same  out  into  blocks  and 
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§630 


It  may  also,  if  there   be  no  restrictive  statute,  be  made   upon 
condition} 


Commonr-Law  Dedication;  Baiionale  and  Bequisites. 

§  630  (493).  Common-Law  Dedloations.  —  As  to  common-law 
dedications,  the  right  to  make  which  is  not  usually  taken  away  or 
abridged  by  statutory  regulations  respecting  town-plats,'  the  subject 
may  be  advantageously  presented  by  referring  to  the  leading  case  of 
the  City  of  Cincinnati  v.  White,*  decided  by  the  Supreme  Court  of 
the  United  States,  which  has  been  extensively  followed  by  the  State 
tribunals,  and  is  everywhere  recognized  as  a  sound  exposition  of  the 
peculiar  doctrines  of  the  law  respecting  the  rights  which  may  be 
parted  with  by  the  owner  and  acquired  by  the  public  under  the 
doctrine  of  dedication.  In  that  case  it  appeared  that  in  1789  the 
original  proprietors  of  Cincinnati  designated  on  the  plan  of  the  town 
the  land  between  Front  Street  and  the  Ohio  River  as  a  common,  for  the 
use  and  benefit  of  the  town  forever.  A  few  years  afterwards  a  claim 
was  set  up  to  this  common  by  a  person  who  had  procured  a  deed 
from  the  trustee  in  whom  the  fee  of  the  land  was  vested,  and  who 
had  entered  upon  the  common  and  claimed  the  right  of  possession. 
The  proof  of  the  dedication  (marking  on  the  plat,  accompanied  by 
public  use)  being  made  out  to  the  satisfaction  of  the  court,  it  sus- 
tained the  rights  claimed  by  the  city.    At  the  time  the  plan  was 


lots,  dedicating  a  strip  of  ground  in  front 
of  the  lots  to  the  public  for  a  street,  re- 
serving a  space  between  the  lots  and  street 
dedicated  for  courtyards  only.  The  city 
authorities  cannot  appropriate  the  portion 
dedicated  as  a  street  to  the  purpose  of  a 
roadway  merely,  and  deprive  the  owners 
of  lots  on  one  side  of  the  street  of  a  side- 
walk between  the  courtyards  and  the  road- 
way proper.  Carter  i;.  Chicago,  57  111.  288. 
Under  the  Town  Site  Act  of  Kanaaa^  the 
fee  of  streets,  &o.,  dedicated  to  public  use 
by  an  owner,  vests  in  the  county  abso- 
lutely, subject  to  the  control  of  the  city 
as  another  agent  of  the  public.  Wood 
V.  National  Water  Works  Co.,  83  Kan. 
590. 

^  St.  Louis  V.  Meier,  77  Mo.  13.  In  this 
case  one  Kingsland,  an  owner  of  land  in  a 
city,  filed  a  plat  showing  streets  and  alleys 
**  dedicated  to  public  use,  provided  the 
owners  north  and  south  of  the  subdivision 
will  dedicate  the  same  streets  and  alleys 
through   their  respective  tracts  without 


expense  to  the  owners  of  the  lota  of  th« 
above  subdivision."  The  adjacent  owDen 
having  made  no  dedication  as  contem- 
plated by  Kingsland,  the  city  proceeded 
to  condemn  their  land  for  streets,  treatiiig 
Eingsland's  dedication  as  complete,  a]i4 
not  including  the  streets  and  alleys  on 
his  plat  in  the  proceedings.  It  was  held 
that  the  dedication  was  conditional*  and 
should  "  take  effect  according  to  its  teimi 
or  not  at  all ; "  but  the  city  could  acquire 
title  to  the  streets  and  alleys  appearing 
upon  the  plat  by  proceedings  for  oon^ 
demnation.  See,  ^so.  Port  Huron  «. 
Chadwick,  52  Mich.  820  ;  infroL,  sec  08S; 
note. 

3  Abbott  V,  Cottage  City,  148  Mas. 
521  ;  Sanborn  v.  Minneapolis,  85  Ifinn* 
814  ;  Browne  v,  Bowdoinham,  71  Me.  144 
Cincinnati  v.  White.  6  Pet  (U.  8.) 
431  (1832).  See  Noyesv.  Ward,  10  Conn. 
260  ;  Manly  v.  Gibson.  18  111.  812  ;  Peny 
V.  New  Orieans,  M.  &  C.  R.  R.  Co,  66 
Ala.  418  ;  citing  and  approying  text. 
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adopted  by  the  proprietors,  and  this  ground  was  marked  on  the  plat 
as  a  common,  they  did  not,  in  fact,  possess  the  equitable  (or  legal) 
title  to  the  space  dedicated,  but  they  shortly  afterwards  purchased 
the  equitable  title ;  and  it  was  held  (their  assent  to  the  dedication 
continuing)  that  under  the  purchase  the  prior  dedication  was  good.^ 

§  631  (494).  Same  sabjeot.  General  Features. — In  its  opinion 
in  the  case  just  mentioned,  the  Supreme  Court  assert  or  assent  to  the 
following  principles :  1.  That  it  is  not  essential  to  a  dedication  that 
the  legal  title  should  pass  from  the  owner.'  2.  Nor  is  it  essential 
that  there  should  be  any  grantee  of  the  use  or  easement  in  esse  to 
take  the  fee,  such  cases  being  exceptions  to  the  general  rule  requir- 
ing a  grantee.^  3.  Nor  is  a  deed  or  writing  necessary  to  constitute 
a  valid  dedication ;  it  may  be  by  parole    4.  No  specific  length  of 

^  Per  McLean^  J.,  in  New  Orleans  v.  have  no  other  limitation  than  the  wants 

United  States,   10  Pet  718  :   Coffin   v,  of  the  community  at  large."     See,  also, 

Portland  (dedication  *<  public  leyee")  11  McConnell  v.  Lexington  Trs.,  12  Wheat. 

Saw.  C.  C.  R.  600  (1886) ;  s.  c.  27  Fed.  582  ;  Doe  v.  Jones,  11   Ala.  68  (1847) ; 

Kep.  412;  infra,  sec.  648  et  teq.   Where  Yick  v,  Vicksburg,  1  How.   (Miss.)  870 

the  municipal  corporation  is  in  possession  (1887) ;  An  tones  v.  Eslava's  Heirs,  9  Port, 

of  land  under  an  alleged  dedication,  equity  (Ala.)  527  ;  Winona  i^.   Huff,   11  Minn, 

will  not,  at  the  instance  of  the  original  119  (1866).     Dedicstions  to  the  public  of 

proprietor,   enjoin  the    corporation  from  streets,  commons,  &c.,  may,  on  the  cor- 

interfering  with  such  proprietor,  and  thus  poration    being   erected,    pass  to   it  by 

put  the  latter  in  possession.    The  latter  operation  of  law.    Savannah  v.  Steamboat 

has  an  adequate  remedy  at  law.     Chicago  Co.  of  Ga.,  R.  M.  Charlt.  (Ga.)  R.  842 

r.  Wright,  69  111.  318  (1873).  (1830)  ;   infra,  sec.    642,   note ;    Doe    v, 

*  Lade  v.  Shepherd,  2  Stra.  1004 ;  Jones,  11  Ala.  63 ;  Klinkener  v.  M'Kees- 
Beatty  v,  Kurtz  (dedication  of  lot  on  plan  port  Sch.  Dir.,  11  Pa.  St  444  ;  Pella  v. 
"  for  the  Lutheran  Church  "),  2  Pet  (U.  Scholte,  24  Iowa,  283,  293  ;  HI.  &  Mich. 
8.)  566  ;  New  Orleans  v.  United  States,  Canal  Trs.  p.  Havens,  11  III.  554  ;  Waugh 
10  Pet.  662;  Dubaquev.  Maloney,  9  Iowa,  v.  Leech,  28  III.  488  ;  San  Leandro  v.  Le 
450;  Kelscy  v.  King,  33  How.  (N.  Y.)  Breton,  72  Cal.  170;  more  fully  noticed, 
Pr.  39.  Whether  the  bare  title  to  streets  post,  sec.  642,  note  ;  Wood  v.  National 
is  in  the  adjoining  proprietor  or  in  the  Water  Works  Co.,  33  Kan.  590.  If  no 
city,  is  regarded  as  substantially  immate-  donee  or  trustee  be  named  the  dedication 
rial  in  many  respects,  as  to  the  extent  of  is  valid,  and  the  legislature,  as  well  as 
the  rights.  Barney  v.  Keokuk,  94  U.  S.  chancery,  may  directly  appoint  trustees 
324  ;  8.  c.  below,  4  Dillon,  693  ;  Story  v,  who  may  recover  in  ejectment.  Bryant's 
N.  Y.  EL  B.  R.  Co.,  90  N.  Y.  122  ;  Lahr  Lessee  v,  McCandless,  7  Ohio.  Pt  2,  135. 
r.  Metrop.  El.  Ry.  Co.,  104  N.  Y.  268  *  Barclay  v.  Howeirs  Lessee,  6  Pet 
(qualified  nature  of  fee  in  public)  ;  75.  p.  498;  Skeen  v.  Lynch,  1  Rob.  (Va.)  186 
291  ;  Backus  v,  Detroit,  49  Mich.  110  (1842) ;  Dummer  v.  Jersey  City,  Spencer 
(1882)  ;  infra,  sees.  633,  note,  687.  (20  N.  J.  L.),  86  (1843)  ;  Vick  r.  Vicks- 

•  Pawlet  r.  aark,  9  Cranch  (U.  S.)  burg,  1  How.  (Miss.)  379  (1837)  ;  State 
292 ;  New  Orleans  v.  United  States,  10  v.  Catlin,  3  Vt  630 ;  McKee  v.  St.  Louis, 
Pet.  581,  713  (1886),  where  McLean,  J.,  17  Mo.  184  (1852) ;  Hunter  v.  Sandy  Hill 
says,  "  It  is  not  essential  that  this  right  Trs.,  6  Hill  (N.  Y.),  407  ;  Cook  v.  Harris, 
of  me  should  be  vested  in  a  corporate  61  N.  Y.  448  (1875)  ;  Post  v.  Pearsall,  22 
body;  it  may  exist  in  the  public,  and  Wend.  (N.  Y.)  425,  454;  Dover  Trs.  «- 
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possession  is  necessary  to  constitute  a  valid  dedication ;  all  that  is 
required  is  the  assent  of  the  owner  of  the  soil  to  the  public  use,  and 
the  actual  enjoyment  by  the  public  of  the  use  for  such  a  length  of 
time  that  the  public  accommodation  and  private  rights  would  be 
materially  affected  by  a  denial  or  interruption  of  the  enjoyment^ 

§  632  (495).  Acoeptanoe ;  Revocation.  —  Conformably  to  the 
foregoing  principles,  a  proposal  by  a  land-owner  to  give,  free  of 
charge,  and  upon  certain  conditions  to  be  performed  by  the  city,  so 
much  of  his  land  as  may  be  required  to  open  or  widen  a  street  or 
highway,  will,  if  the  proposition  be  accepted  and  the  conditions 

Fox,  9  B.  Mon.  (Ey.)  200  ;  Macon  v,  (1871) ;  EvansvUle  v,  Eyans,  87  Ind.  229 
FraDklin,  12  Ga.  239  ;  Steele  o.  Sullivan,  (1871)  ;  Fisher  v.  Beard,  82  Iowa,  846 
70  Ala.  689.  Where  there  has  been  no  (1871).  The  doctrine  of  the  text  ap« 
public  use  of  a  street  the  owner  may  dedi-  proved.  Chicago  v,  Wright,  69  lU.  828 
cate  his  knd  for  such  use  by  acts  and  (1878) ;  Field  v.  Carr,  59  IlL  198  (1871). 
declarations  without  a  deed.  In  such  a  Lands,  "after  being  set  apart  for  pub- 
case  these  acts  and  declarations  must  be  lie  use,  and  eigoyed  as  such,  and  private 
deliberate,  unequivocal,  and  decided,  man-  and  individual  rights  acquired  with  refer* 
Ifesting  a  positive  and  unmistakable  inten-  ence  to  it,  the  law  considers  it  in  the 
tion  to  permanently  abandon  his  property  nature  of  an  estoppel  in  pais,  which  pre- 
to  such  public  use.  Pierpoint  v.  Harris-  eludes  the  ori^nal  owner  from  revoking 
ville,  9  W.  Va.  215  ;  Boughner  o.  Clarks-  such  dedication."  Per  Thompson,  J.,  in 
burg,  15  W.  Va.  894.  A  party  taking  Cincinnati  v.  White's  Lessee,  6  Pet  481, 
under  a  partition  in  which  streets  were  437  (1882)  ;  Morgan  o.  Chicago  &  A.  R.  B. 
dedicated  is  estopped  to  deny  dedication.  Co.,  96  IT.  S.  716  (1877).  As  to  tnvoooa* 
Wisby  V.  Bonte,  19  Ohio  St  238.  **  To  bilUy  of  dedication,  after  other  rights  haw 
make  a  good  dedication  either  under  the  attached,  see  Macon  v.  Franklin,  12  Ga. 
statute,  or  at  common  law,  requires  a  289  (1852)  ;  Haynes  v.  Thomas,  7  Ind. 
definite  and  certain  description  of  that  88  ;  Indianapolis  r.  Croas,  lb.  9,  12 ; 
which  is  proposed  to  be  dedicated,  and  an  Ragan  v,  McCoy,  29  Mo.  856  ;  State  v. 
acceptance  by  the  public  before  the  with-  Catlin,  8  Vt  580  ;  Weisbrod  v.  Railroad 
drawal  or  abandonment  of  the  offer  to  Co.,  18  Wis.  85 ;  Commonwealth  v.  Al- 
dedicate."  Winuetka  v.  Prouty,  107  111.  burger,  1  Whart.  (Pa.)  469  ;  Lee  ».  Lake, 
218  ;  citing  Littler  v,  Lincoln,  106  111.  14  Mich.  12.  And  see  the  instructive 
853  ;  and  Trustees  of  First  Kv.  Church  V.  opinion  of  CampbeU,  J.,  in  Baker  o. 
Walsh,  67  111.  870.  But  as  to  revoca-  Johnston,  21  Mich.  819  (1870) ;  Peoxia  p. 
bility  of  statutory  dedication  after  map  is  Johnston,  56  111.  45  (1870) ;  Pierpoint  v, 
recorded,  see  infra,  sec.  632,  note ;  supra,  Harrisville,  9  W.  Va.  215  ;  Boughner 
sec.  628.  V.  Clarksburg,  15  W.  Va.  894  ;  and  2 
^  Jarvis  v.  Dean,  8Bing.  447  ;  State  v,  Herman  on  Estoppel,  '*  Dedication,**  woL 
Catlin,  8  Vt  530;  Barclay  v.  Howell's  1140-1149,  where  many  cases  are  cited. 
Lessee,  6  Pet  498  (1832) ;  Saulet  v.  In  California  it  is  one  of  the  essential 
New  Orleans  (Square),  10  La.  An.  81  elements  of  a  good  dedication  that  it 
(1855),  per  Ogden,  J.  ;  Smith  v.  Flora,  64  shall  be  irrevocable,  and  that  the  land 
111.  93 ;  Arrowsmith  v.  New  Orleans,  24  shall  be  effectually  dedicated  for  the  pub- 
La.  An.  194  (1872)  ;  Noyes  v.  Ward,  19  lie  use  which  is  designated,  provided  the 
Conn.  250,  268  (1848)  ;  2  GreenL  £v.  sec.  public  see  fit  to  use  it  for  that  porpoee. 
662 ;  Denning  v.  Roome,  6  Wend.  (N.  Y.)  A  reservation  of  the  right  to  revoke  the 
651  ;  Stete  o.  Marble,  4  Ired.  (N.  C.)  L.  dedication  defeats  the  dedication.  San 
818 ;  Colombos  v.  Dahn,   86  Ind.  880  Francisco  r.  Canavan,  42  Cal.  541  (187SJ. 
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Complied  with«  in  a  reasonable  time,  estop  such  aumer  from  claiming 
damages  for  bis  land ;  a  formal  vote  of  acceptance  is  not  necessary ; 
and  seasonably  fulfilling  tbe  conditions  of  the  offer  is  sufficient^ 
But  unless  private  rights  Ilbyq  attached,  a  common-law  dedication 
of  land  for  a  highway,  street,  or  other  public  use  may,  according  to 
some  authorities,  be  revoked  by  the  ovmer  at  any  time  before  there 
has  been  an  acceptance  by  formal  act  of  the  proper  authorities,  or  by 
user,  as  hereinafter  explained,  but  not  afterwards.'    And  a  municipal 

^  Crockett  v.  Boston,  5  Cash.  (BCaas.)  Stone  v.  Brooks,  85  Gal.  489  (1868).  Com- 
182  (1849).  Sixteen  months,  considering  pare  Baker  v,  Johnston,  21  Mich.  819 ; 
the  matter  to  be  acted  npon  and  the  usu-  Peny  v.  New  Orleans,  M.  &  C.  R.  B.  Co., 
si  course  of  proceeding,  was  not  consid-  55  Ala.  418,  citing  text ;  San  Francisco  v, 
end  an  onreasonable  time.  76.  See  on  Canayan,  42  CaL  541 ;  Cass  County  v. 
this  point,  Baker  «.  Johnston,  21  Mich.  Banks,  44  Mich.  467  ;  noted  pott,  sec. 
819  ;  2  Herman  on  Estoppel,  sees.  1140-  642,  note.  OuX  de  sac  As  to  dedication 
1149.  Where  a  citizen  offers  on  certain  and  revocation  of  dedication  of  a  strip  of 
conditians  to  open  a  street  across  lus  land  which  was  s  mere  etd  de  sac^  see  Hol- 
land for  the  public  use,  the  acceptance  dane  v.  Cold  Springs  Trs.,  21  N.  Y.  474 
of  the  offer  by  the  proper  anthorities  is  (1860) ;  &  c.  23  Barb.  108  ;  Tillman  o. 
a  mfficient  declsration  of  its  necessity  as  People,  12  Mich.  401 ;  People  v.  Jackson, 
a  public  improreroent,  if  snch  declare-  7  Mich.  482  ;  Stone  v.  Brooks,  85  Cal. 
tion  is  needed.  Long  o.  Battle  Creek,  89  489  (1868).  In  Hanson  v.  Eastman,  21 
Mich.  828.  So  where  a  propoeition  made  Minn.  509  (1875),  an  open  place  on  a  town 
to  a  mnnidpal  corporation  as  to  matters  plat,  although  mculde  sac,  was  held  to  be 
within  the  scope  of  its  powers  is  accepted  a  public  street.  See,  also,  Mankato  v, 
with  modifications  which  the  proponent  Warren,  20  Minn.  144  (1878) ;  Bateman 
assents  to,  he  is  as  much  bound  by  them  v.  Bluck,  14  E.  L.  &  £q.  69  ;  People  v. 
as  if  they  had  been  in  his  original  proposi-  Kingman,  24  N.  Y.  545.  The  fact  that 
tion.  lb.  Where  the  dedication  is  on  if  a  street  did  not  exist,  each  intersecting 
condiiion,  the  terms  of  the  dedication  must  street  would  heACidde  aac,  does  not  estab- 
be  complied  with,  and  the  public  take  it  lish  dedication  in  the  absence  of  other  evi- 
sabject  thereto.  Fisher  v.  Prowse,  2  Best  dence.  Manchester  v,  Hoag,  66  Iowa,  649. 
&  8.  770  ;  Boughner  v.  Clarksburg,  15  W.  Highways,  A  road  although  obstructed 
Va.  894  ;  Pierpoint  v.  Harrisville,  9  W.  at  one  end  may  be  deemed  a  highway 
Ya.  215  ;  St.  Louis  v,  Meier,  77  Mo.  18  ;  (Wood  v,  Yeal,  5  B.  &  Aid.  454 ;  The 
tuprOf  sec  629,  note.  Queen  o.  Spence,  11  Up.  Can.  Q.  B.  81, 

s  Holdane  v.  Cold  Springs  Trs.,  21  N.  46,  47),  but  would  not  be  deemed  a  high- 

Y.  474  (1860)  ;    Baldwin  v,  Buffalo,  85  way  if  closed  at  both  ends.    Bailey  v, 

K.  Y.  875 ;  8.  c.  29  Barb.  896.      But  see  Jamicson  et  al,,  L.  R.  1  C.  P.  Div.  829. 

Jersey  City  v,  Morris  Canal  &  R  Co.,  1  And  once  a  highway  always  a  highway. 

Beasl.  (12  N.  J.  Eq.)  547  (1849)  ;  Weis-  Badgely  v.  Bender,  8  Up.  Can.  Q.  B.  o.  8. 

brod  r.  Chicago  &  N.  W.  Ry.  Co.,  18  Wis.  221  ;  Bex  v.  Marchioness  of  Downshire,  4 

85 ;   Lee  V.  Sandy  Hill,    40  N.  Y.   442  A.  &  E.   232 ;   Regina  v,  Purdy,  10  Up. 

(1869).     Completed    dedication    by  map  Can.  Q.   B.   545 ;  Thomas  v.   Ringwood 

held  not  reyocable,  although  not  accepted.  Board,  L.  R.  9  Eq.  418.      Land  may  un- 

Meth.  £.  Church  v,  Hoboken,  88  N.  J.  der    statute    become   a    public    highway 

L.  18  (1868)  ;   Cook  v,   Burlington,   80  by  deposit  of   a  plan  lowing  it  as    a 

Iowa,  94  (1870).    See  supra,  sec  631,  note,  highway.    McGregor  v.  Calcutt,    18   Up. 

So,  in  California,  an   aceeptance  by  the  Can.  C.  P.  89 ;  The  Queen  o.  Rubidge, 

puMie,  by  a  formal  act  or  by  actual  user,  25  Up.   Can.  Q.   B.    299;  and   in  some 

is  not  necessary  to  complete  a  dedication  cases    independently    of     any     statute. 

where  the  intent  to  dedicate  is  made  out.  Guelph  v,  Canada  Co.,  4  Grant  (Can.), 
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corporation  which  has  accepted  a-  dedication  of  property  to  public 
use  may,  before  vested  rights  have  been  acquired  under  the  dedi* 
cation,  revoke,  with  the  consent  of  the  dedicator,  the  acceptance.^ 


I 


Extent  of  Dedicaiion  as  respects  JDonar. 

§  633  (496).  Dedication  "  for  the  Use  of  the  PubUc."  —  Where 
the  land  is  dedicated  by  the  proprietor  "  for  the  use  of  the  public," 
this  has  been  considered  to  show,  in  the  absence  of  statute  to  the 
contrary,  an  intention  to  give  a  mere  easement  and  not  the  fee.  In 
such  case  the  owner  of  the  land,  whether  dedicated  for  the  use  of  a 
highway,  or  street,  or  square,  or  common,  retains,  if  there  be  no  con- 
trolling statute,  the  exclusive  right  in  the  soil  for  every  purpose  of 
use  or  profit  not  inconsistent  with  the  public  easement,  and  may 
maintain  appropriate  actions  for  any  encroachment  upon  it.' 


682,   654 ;    Attomey-Gen.    v.    Goderich, 

6  Grant  (Can.),  402;  Attomey-Gen.  v, 
Toronto  and  Molson,  10  Grant  (Can.), 
486;  O'Brien  ».  Trenton,  7  Up.  Can. 
C.  P.  246  ;  Attorney-Gen.  v.  Boulton,  21 
Grant  (Cau.),  698.  The  assumption  of  a 
highway  by  a  road  company  for  the  pur- 
pose of  macadamizing  or  planking  it 
doe8  not  render  the  highway  less  a  high- 
way for  the  purpose  of  prosecution  in  the 
eyent  of  obstruction.  The  Queen  v.  Davis, 
85  Up.  Can.  Q.  B.  107.  It  is  not  clear 
that  the  ordinary  power  of  indictment  for 
obstructing  a  highway  is  applicable  where 
the  highway  is  one  which  had  never  been 
opened  or  used.  Rex  v,  Allen,  2  Up.  Can. 
Q.  B.  o.  8.  101  ;  Regina  v.  Great  Western 
Ry.  Co.,  82  Up.  Can.  Q.  B.  506;  Harr. 
.Munic.  Man.  (5th  ed.)  479.  Under  a 
statute  authorizing  commissioners  to  lay 
out  a  highway  upon  petition  stating  only 
the  points  of  termination  and  commence- 
ment, a  road  so  laid  out  by  them  is  a  pub- 
lic highway,  although  it  terminates  upon 
private  land  with  no  outlet.  Sheaff  v, 
Colwell,  87  111.  189. 

1  Municipality  v.  Levee,  S.  C.  P.  Co., 

7  La.  An.  270  (1852). 

a  Lade  v.  Shepherd,  2  Stra.  1004 ;  ad- 
hered to  in  the  case  of  St.  Mary's,  New- 
ington,  V.  Jacobs,  25  Law  T.  N.  8.  800 
(1872)  ;  L.  R.  7  Q.  B.  53.  See,  also, 
Goodtitle  v,  Alker,  1  Burr.  183  ;  Harrison 
V.  Parker,  6  East,  154  ;  Jackson  v.  Hatha- 
way, 15  Johns.  (N.  Y.)  447;  Perley  v. 
Chandler,  6  Mass.  454  ;  Pomeroy  v.  Mills, 


8  Vt  279  (1881) ;  Abbott  v.  MiU^  Ih. 
521  ;  Des  Moines  V.  Hall,  24  Iowa,  234; 
Dubuque  o.  Maloney,  9  Iowa,  450  (1859); 
Boston  V.  Richazdson,  18  AUen  (Mass.), 
152,  153  ;  White  v.  Godfrey,  97  Mass. 
472  ;  Bliss  v.  Ball,  99  Biass.  597  ;  Peny 
V,  New  Orleans,  M.  &  C.  R.  R.  Co.,  56 
Ala.  413,  approving  text.  Stephenson  v. 
Chattanooga,  20  Fed.  Rep.  586  ;  Bimkkn 
V.  Minneapolis  &  St  L.  Ry.  Co.,  29  Minn. 
41 ;  Baker  v.  St.  Louia,  75  Mo.  671 ; 
Indianapolis  v.  Kingsbury,  101  Ind.  200. 
As  respects  streets^  some  explanation  of 
the  doctrine  as  stated  in  the  tex^  if  not 
limitations  npon  it,  is  suggested  in  tbs' 
chapter  on  Streets.  The  public  rights  in 
streets  are  greater  than  in  a  country  high- 
way, and  the  dedication  most  in  the  case 
of  streets  be  intended  to  give  to  the  publio 
the  right  to  all  legitimate  uses  thereof  for 
the  public  convenience  and  accommoda- 
tion. Note  remarks  of  McLean^  J.,  ift 
Barclay  v.  HowelVs  Lessee,  6  Pet  512. 
The  fee  of  a  highway  at  common  law  re- 
mains in  the  owner  of  the  land.  Every  «. 
Smith,  26  L.  J.  Exch.  844;  Lade  «. 
Shepherd,  2  Stra.  1004  ;  Borrowman  «. 
Mitchell,  2  Up.  Can.  Q.  B.  185  ;  Dawes 
V.  Hawkins,  4  Law  T.  K.  8.  288  ;  Qneea 
V,  Plunkett,  21  Up.  Can.  Q.  B.  586; 
Harr.  Munic.  Man.  (5th  ed.)  480.  Supra^ 
sec.  629,  note.  The  question  as  to  horn 
muck  land  is  included  in  a  dedioatioB 
is  one  wholly  of  fact  In  this  case  tlit 
court  refused  to  find,  as  a  matter  of  Uw, 
that  a  fence  which  had  been  standing  fSor 
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§  634  (497).  AlluTinm  and  Aooretionm.  —  If  land  dedicated  to  a 

city  for  public  uae  is  bounded  by  a  river,  the  city  has  all  the  rights 

forty  yemn  marked  a  boundary  line  of  the  waa   opened  by  the  owner  and  accepted 

•trip  dedicated.      Wetherell  v,   Kewing-  and  improved  by  the  city,  it  was  held  that 

ton,  54  Conn.  67.  In  lUvucig,  an  abutting  the  owner  could  not  resume  posaesaion,  on 

lot  owner  has  no  power  to  enter  upon  the  the  ground  that  an  oral  promise  to  him 

actual  possession  of  the  soil  or  minerals  in  made  by  the  proper  city  officer  to  drain 

tlie  street,  to  appropriate   and   use   the  the  street  and  the  adjoining  land,  had  not 

same.      Zinc  Co.  v.   La  Salle,   117    IlL  been  fulfilled  ;  and  that  his  only  remedy 

411  (1886).  was    for  a   breach    of   condition.      Port 

Boundaries  of  lots  on  streets.    It  has  Huron  v,  Chadwick,  52  Mich.  820.  Supra, 

been  definitely  settled  by  the  Court  of  sec  629,  note. 

Appeals  in  New  York,  whateTer  may  have  Notwithstanding  a  dedication  under  a 
been  the  intimations  or  decisions  in  the  statute  may  pass  the  fee  to  the  sti-eets 
prior  cases,  that  as  between  grantor  and  and  alleys,  yet  if  these  are  dedicated  by 
grantee,  the  conveyance  of  a  lot  bounded  a  different  mode  from  that  prescribed  by 
npon  a  street  in  a  city  carries,  in  the  ab-  the  statute,  the  fee  remains  in  the  acya- 
■enoe  of  legislative  provision  to  the  con-  cent  proprietor  as  at  common  law,  sub- 
traiy,  the  land  to  the  centre  of  the  street,  ject  to  the  public  easement.  Supra,  sec. 
there  being  no  distinction  in  this  respect  628,  and  note  ;  Manly  v.  Gibson,  18  111. 
between  the  streets  of  a  city  and  country  812  ;  Dubuque  v.  Benson,  28  Iowa,  248. 
highways.  And  the  grantee  goes  to  the  See  Cox  v,  Louisville,  N.  A.  &  C.  R.  R. 
middle  of  the  street,  though  the  convey-  Co.,  48  Ind.  178  (1874) ;  San  Francisco  v, 
•Doa  oootains  no  reference  to  the  street.  Spring  V.  W.  W.,  48  Cal.  493  (1874) ; 
and  the  depth  of  the  lot  is  sUted  by  fig-  Gebhardt  v.  Reeves,  75  IlL  801  (1874). 
urea  which  would  not  include  any  part  of  A  dedication  to  the  use  of  specified  per- 
the  street  Bissell  v.  N.  Y.  Central  R.  sons  is  not  a  dedication  to  the  public 
R.  Co.,  28  K.  Y.  61  (1861),  five  judges  Talbott  v.  Richmond  &  D.  R.  R.  Co.,  81 
eoncorring,  three  others  expressing  no  Gratt.  685 ;  s.  c.  22  Alb.  L.  J.  57  ;  Illi- 
opinion.  Hammond  v,  McLachlan,  1  nois  Ins.  Co.  v.  Littlefield,  67  111.  368 
Sandf.  (N.  Y. )  323,  and  Stiles  v.  Curtis,  (1873).  A  dedication  of  a  tract  of  knd  to 
4  Day  (Conn. ),  328,  approved.  The  case  public  use  is  not  impaired  because  only  a 
of  Bissell  V.  Railroad  Co.,  supra,  approved  part  has  been  actually  put  to  public  use, 
and  followed  in  Waf^r  p.  Troy  Union,  &c.  and  the  residue  temporarily  leased  to  pri- 
R.  R.  Co.,  25  N.  Y.  526  (1862),  and  note  vate  individuals  ;  the  whole  remains  so 
remark  on  p.  533,  as  to  fee  of  streets  in  city  dedicated.  Plaquemines  Par.  Pol.  Jury  v, 
of  New  York  ;  s.  P.  Sherman  v.  McKeon,  Foulhouze,  30  La.  An.  Part  I.  64.  So,  un- 
88  N.  Y.  266  ;  Columbus  &  W.  Ry.  Co.  consummated  proceedings  by  a  municipal- 
V.  Witherow,  82  Ala.  190.  See,  also,  ity  to  condemn  land  as  a  street,  or  taxing 
Willougbby  v.  Jenks,  20  Wend.  (N.  Y.)  land  for  city  and  county  purjwses,  do  not 
96  (1838).  Actual  possession  of  lot  shows  conclude  the  public  from  afterwards  claim- 
constructive  title  of  occupant  to  middle  of  ing  that  the  land  had  been  effectually  deili- 
street.  lb.  ;  John  and  Cherry  Streets,  In  cated  and  the  dedication  accepted  by  the 
re,  19  Wend.  659  ;  Penn.  R.  R.  Co.  v.  public.  Lemon  v.  Hayden,  13  Wis.  159  ; 
Pittsburgh  Gr.  Elev.  Co.,  50  Pa.  St.  499 ;  Chicago  v.  Wright,  69  111.  328  (1873).  In 
Woodruff  r.  Neal,  28  Conn.  168  (1859).  the  last  cited  case,  McAllister,  J.,  in  deliv- 
£ffeet  of  fee  being  in  city  corporation.  Peo-  ering  the  opinion  of  the  court,  says  the 
pie  r.  Kerr,  27  N.  Y.  188  ;  Clinton  v.  several  acts  of  the  corporate  authorities 
Cedar  Rap.  k  Mo.  R.  R.  R.  Co.,  24  Iowa,  cannot  he  regarded  as  amounting  to  a  con- 
455  ;  Gebhardt  v.  Reeves,  75  IlL  301  elusive  negative  of  the  inference  of  aceep- 
(1874)  ;  Moliter  v,  Sheldon,  37  Kan.  246.  tance  by  the  public,  because  the  citizens 
Supra,  sec  631,  note  ;  poet,  sec.  687.  See  of  the  State  generally  have  an  equal  right 
chap.  xviiL  on  Streets,  where  the  subject  with  those  of  the  municipality  in  the  ap- 
is more  fully  considered.     Where  a  street  propriate  enjoyment  of  the  dedication  [of 
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and  privileges  of  a  riparian  proprietor  as  respects  alluvial  formations 
or  additions ;  these  partake  of  the  same  character  and  are  subject  to 
the  same  use  as  the  soil  to  which  they  become  united.^  This  propo- 
sition, it  is  believed,  is  affirmed  by  the  decisions  without  exception. 
The  ground  of  the  right  is  that  the  stream  is  the  boundary,  and  the 
riparian  proprietor  is  entitled  to  the  alluvial  accretions  made  by 
natural  changes  in  a  shifting  stream  which  constitutes  the  boundary 
of  his  lands.  Such  accretions  are  his  because  they  are  within  the 
description  of  his  original  grant  on  the  stream  as  a  boundary.^ 
Where  the  shore  owner,  through  whose  lands  a  street  comes  to  the 
shore,  fills  in  in  front  of  his  lands,  and  also  in  front  of  the  terminiu 
of  the  street,  the  public  is  entitled  to  the  extension  of  the  street  the 
same  as  if  the  land  filled  in  were  an  alluvion.'  But  where  the 
State  is  the  owner  of  the  lands  under  water  below  the  shore  line,  a  street 
or  public  iise  in  such  lands  cannot  be  dedicated  or  created  therein  by 
the  private  riparian  proprietor ;  and  hence  a  dedication  by  such  pro- 
prietor of  streets  terminating  on  the  water  does  not  have  the  effect 

lands  for  streets].    EstQppel  by  reason  of  U.  S.  656,  690  (18S7),  per  MatOUwtf  J. 

taxation,  see  ante,  chapter  on  Corporate  Barney  v.   Keokuk,   94  U.  S.  824^  840. 

Property.  If  in  such  case  a  Hreei  or  eomnum  lui 

^  New  Orleans  o.  United  States,  10  along  the  stream,  and  intervenes  between  U 

Pet.  662  (1886)  ;  Cook  v,  Burlington,  30  and  lots  fronting  on  such  street  or  eommon, 

Iowa,  94  (1870);  Godfrey  o.  Alton,  12  lU.  no  riparian  rights  exist  in  favor  of  rndi 

29   (1850)  ;   Newport  v.  Taylor,   16  B.  lot  owners.     Potomac  Steamboat  Co.  «. 

Hon.  (Ky.)  699  (1855) ;  anU,  sec.  109.  Upper  Pot,  Ac.  Co.,  109  U.  a  672  (1888). 

Dedication  of  streets  bordering  on  naviga-  This  general  proposition  was  agreed  to  hf 

ble  water  extends,  if  there  be  no  limitation,  the  dissenting  judges,  who  only  disputed 


to  the  water,  and,  in  Alabama,  to  low-  its  application  to  the  facts  of  that 

water  mark,  and  accretions  belong  to  the  lb,  pp.  698,  699.  Pre-emptive  rights  otii^ 

public     Doe  r.  Jones,  11  Ala.  63  (1847).  rian  proprietors  under  legislation  of  New 

The  Supreme  Court  of  the  United  States  York  in  respect  of  grants  of  land  under 

has  decided  that  the  title  to  lands  border-  toater  to  the  city  of  New  York,  and  bj 

ing  on  navigable  streams,  when  derived  it  to  others,  see  New  York  v,  Hart|  95 

from  the  general  government,  "stops  at  N.  Y.  443,  452,  456  (1884). 

the  stream.*'    St.  Paul  &  Pac.  R.  R.  Co.  v.  *  Jersey  City  r.  Morris  Canal  &  B.  Co., 

Schnrmeir,  7  Wall.  272,  289  (1868) ;  Bar-  1  Beasley  (12  N.  J.  £q.),  547,  558,  per 

ney  v.  Keokuk,  94  U.  S.  824  (1876);  s.  o.  JfTielpley,  J.  ;  Barney  v.  Keokuk,  supra, 

below,  4  Dillon,  593.    At  the  "  margin  See,  also.  People  v,  Lambier,  6  Deuio^  9 

of  the  stream."    Yates  v,  Milwaukee,  10  (1847)  ;    Henshaw  v.   Hunting,   1   Gray 

Wall.    497,   504   (1870),   per  Miller,   J.  (Mass.),    203  ;    Cook  v.   Burlington,  SO 

This  last  case  refers  to  and  comments  on  Iowa,  94 ;  see  also  Steers  v.  Brooklyn,  101 

Yates  V.  Judd,  18  Wis.  118  ;  Martin  v,  N.  Y.  51.    Dedication  of  streets,  Ac,  tmcfar 

Evansville,  32  Ind.  85 ;  Elgin  v.  Beckwith,  tide-voater.     Morris    Canal  &  B.   Co.  «. 

119  111.  367  ;  Illinois  v,  Illinois  Central  R.  Jersey  City,  1  Beasley  (12  N.  J.  Eq.),  S52; 

R.  Co.  88  Fed.  Rep.  730  ;  Turner  v.  Peo-  s.  c.  on  appeal,  lb.  547 ;  Jersey  City  ». 

pie's   Ferry  Co.,   21  Fed.  Rep.  90.     See  Dummer,    Spencer   (20  N.  J.  L.),  106; 

Wharves,  ante,  chap.  vi. ;  also  chap.  xv.  Henshaw  v.  Hunting,   1  Gray  (Mast.), 

on  Corporate  Property,  ante,  203. 
*  Hoboken  v.   Penn.  R.  R.  Co.,  124 
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to  preclude  the  State  from  making  a  grant  of  such  lands  under 
water  opposite  the  end  of  such  street  to  others,  with  the  right  to  re- 
claim the  land ;  and  the  State  in  making  a  grant  thereof  by  legisla- 
tive act  may  exclude,  and  if  such  be  its  plain  purpose  the  grant  will 
be  construed  to  exclude,  any  right  of  the  public  to  insist  that  the 
lands  when  reclaimed  by  the  grantee  are  subject  to  the  uses  of  a 
street;,  or  other  public  purpose,  declared  by  the  private  riparian  dedi- 
cator, inconsistent  with  such  legislative  grant  by  the  State,  which 
in  such  case  is  not  only  a  conveyance  of  the  land  under  water,  but 
is  also  a  law  which  repeals  all  inconsistent  laws  and  extinguishes  all 
inconsistent  public  easements,  if  any  such  exist  in  the  lands  under 
water  thus  granted  by  the  State.  Appljring  these  principles  under 
the  legislation  of  New  Jersey  applicable  to  the  case  in  hand,  it  was 
held  by  the  Supreme  Court  of  the  United  States,  that  the  city  of 
Hoboken  could  not  recover  of  the  State's  grantees  lands  which  they 
had  filled  in  under  such  l^slative  grant  and  conveyance  below 
hi^h-water  mark  in  front  of  such  streets.  Under  such  an  act  and 
conveyance,  the  court  decided  that  the  title  of  the  grantee  differed 
in  every  respect  from  that  of  a  riparian  owner  to  alluvial  accretions 
made  by  the  changes  in  a  shifting  stream,  which  constituted  the 
boondaiy  of  his  lands.^ 

1  Hoboken  v.  Pennsylvania  R.  R.  Co.,  &  N.  H.  R.  R.  Co.,  87  Conn.  891 ;  Camp- 

124  U.  S.  656  (18S7).    The  case  was  dis-  bell  v.  Laclede  GasL  Co.,  84  Mo.  852,  872; 

tingoished  from  that  ofTbe  Hoboken  I^and  Benson  v.  Morrow,  61  Mo.  352  ;  Steers  v. 

k  Imp.  Co.   V.  Hoboken,  86  N.  J.  Law,  Brooklyn,  101  N.  Y.  51  ;  Barney  v,  Keo- 

540,  where  the  subject  underwent  very  knk,  94  U.  S.  824  ;  Potomac  Steamboat 

fuU  examination  ;  also  from  Jersey  City  v.  Co.  v.  Up.  Pot.  Steamboat  Co.,  109  U.  S. 

Morris  Canal  &  B.  Co.,  1  Beasley  (12  N.  J.  672. 

Eq.),  547,  and  other  cases,  — holding  that  Wharves:  Where  streets  bordering  or 

a  dedicated  street  terminating  at  the  waters  terminating  on  navigable  waters  have  been 

of  a  navigable  river  is  continued  to  the  established,  whether  by  condemnation  or 

new  water  front  obtained  by  filling  in  in  dedication,  and  whether  the  fee  is  in  the 

front  of  the  shore  bj;  the  owner  of  the  land  city  or  in  the  adjoining  proprietor,  the  city 

over  which  the  street  was  dedicated.    Such  under  the  power  to  establish  and  regulate 

rest  on  the  principle  that  the  essence  wharves,  may  cause  public  wharves  to  be 


of  the  gift  or  dedication  is  the  means  of    constructed  at  the  ends  thereof,  and,  unless 
to  the  public  waters  of  the  river,     it  is  otherwise  agreed  or  provided,  may 


which  can  only  be  preserved  by  maintain-  receive  the  wharfage  from  the  same  ;  and 

ing  unbroken  the  connection  of  the  street  this  is  no  invasion  of  the  rights  of  the 

with  the  navigable  river;  which  principle  owner  of  property  abutting  on  such  street 

held  not  to  apply  under  the  facts  and  and  on  the  navigable  water.     McMurray 


legislation  appearing  in  Hoboken  o.  Penn.  v.  Baltimore,  54  Md.  104  (1880),  approv- 

R.  R.  Co.,  9upra.    See  Morris  Canal  &  B.  ing  Dugan  v.  Baltimore,  5  Gill  &  J.  375  ; 

Co.  V,   Central  R.  R.  Co.,  16  N.  J.  Eq.  Haight  r.  Keokuk,  4  Iowa,  199 ;  Barney 

41»,  431 ;  Stevens  v,  Peterson  &  N.  R.  R.  v,  Keokuk,   94  tJ.  S.  324  ;  Rowan's  Ex. 

Co.,  84  N.  J.  L.  532,  558  ;  New  York,  L.  v,  Portland,  8  B.  Men.  253  ;  Newport  r. 

E.  *  W.  R.  R.  Co.  V.  Yard,  48  N.  J.  L.  Taylor's  Ex.,  16  B.  Mon.  700;  Barney  v, 

121 ;  8.  c.  lb.  632  ;  Lockwood  v.  N.  Y.  Baltimore,  1  Hughes  C.  C.  118  ;  Cof&n 
VOL.  11.  —  7 


760 


MUNICIPAL  CORPORATIONS. 


§635 


Who  may  dedicate;  Intent,  Juno  established* 

§  635  (498).   Dedication  must  be  made  by  the  Owner.  —  The  dedi- 
cation must  be  by  the  owner  of  the  land,  or  of  an  estate  therein.^    A 


V.  Portland,  11  Saw.  C.  C.  R.  600 
'  (1886);  s.  c.  27  Fed.  Rep.  412.  Compare 
Portland  &  W.  V.  R.  R.  Co.  v,  Portland, 
14  Greg.  188.  See  further  on  the  subject 
of  Wharves,  anUy  sees.  103-113 ;  poai,  sec 
649. 

^  Hoole  9.  Attorney-General,  22  Ala. 
190 ;  Irwin  v,  Dixion,  9  How.  10  ;  Lee  v. 
Lake,  14  Mich.  12  ;  Leland  v.  Portland, 
2  Oreg.  46  ;  Lownsdale  v,  Portland,  Deady, 
1,  39  ;  Bangan  v.  Mann,  59  IlL  492 ; 
Lawe  «.  Eankanna,  70  Wis.  306  ;  35  N. 
W.  Bep.  561.  In  a  case  where  a  plat  in- 
eluded  land  not  ovmed  by  the  dedicator,  it 
was  held  that  the  real  owner  could  not  be 
presumed  to  have  dedicated  the  part 
owned  by  him,  from  the  fact  that  he  had 
paid  taxes  assessed  by  the  city  after  it 
had  formally  accepted  the  plat.  Armstrong 
V,  Topeka,  86  Kan.  432.  If  land  is  dedi- 
cated to  public  use  before  the  issue  of  a 
patent  by  the  United  States,  the  subsequent 
issue  of  the  patent  to  such  dedicator  will 
not  defeat  the  dedication,  but  the  patentee 
will  hold  the  legal  title  in  trust  for  the 
public.  Reid  v.  Edina  Bd.  of  Ed.,  73 
Mo.  295;  Cincinnati  v.  White's  Lessee,  6 
Pet  431,  440.  A  dedication  by  a  StaU 
has  the  same  effect  as  if  made  by  an  indi- 
vidual. Terre  Haute  &  I.  R.  R.  Co.  v. 
Scott,  74  Ind.  29 ;  Matthiessen  &  H.  Zinc 
Co.  V.  La  Salle,  117  111.  411  (1886);  BeiUy 
V.  Racine,  51  Wis.  526 ;  infra,  sec.  641^ 
note.  A  city  may  dedicate  its  own  lands  to 
public  use.  Story  v.  New  York  Elev,  R. 
R.  Co.,  90  N.  Y.  122.  The  United  States 
may  lay  out  its  lands  and  dedicate  streets 
and  public  places.  Illinois  v.  111.  Cent 
R.  B.  Ca  (Chicago  Lake  Front  case,  Har- 
lan and  BlodgeU,  JJ.),  33  Fed.  Rep.  730, 
more  fully  noticed,  infra,  sec.  640,  note. 
Bemainderman  not  bound  by  acts  of  the 
owner  of  a  particular  estate  unless  his 
assent  can  be  shown  or  implied.  2  Smith 
Lead.  Cas.  95  ;  Detroit  v.  Det.  &  Milw. 
R.  B.  Co.,  23  Mich.  173(1871).  By  agent 
of  owner.  United  States  v.  Chicago,  7 
How.  (IT.  8.)  185  ;  Barclay  v.  Howell's 
Lessee,  6  Pet  498.    An  agent  laid  out  a 


town  plat  with  "  public  square  ; "  the  pro- 
prietors denied  his  authority ;  but  it  was 
held,  that  having  conveyed  property  by 
adopting  his  numbers,  referring  to  the 
"recorded town  plat, "and  "public square," 
his  ad  was  ratified,  and  these  facts  were 
sufficient  proof  of  his  authority.    Brown  v. 
Manning,  6  Ohio,  298  (1834).    By  admin^ 
istnUor,    Logansport  v.  Dunn,  8  Ind.  878 
( 1 856 ) .   By  executor,   Earle  «.  New  Bnms- 
wick,  38  N.  J.  L.  47.   Cannot  dedicate  land 
unless  empowered  to  do  so  by  will  or  order 
of  court     Kaime  v,  Harty,  73  Mo.  316. 
Presumption   from  long   use   by   poUie 
against  mofried  tooman,   Schenley  v.  Com- 
monwealth, 36  Pa.  St.  29.    Dedieaium  hy 
married  woman,    Todd  v.  Pittsbnig,  Ft 
W.  &  C.  R.  R.  Co.,  19  Ohio  St  514.    A 
hiisband  cannot  dedicate  his  wife's  land. 
Indianapolis  v,  Patterson,  112  Ind.  344 ; 
Marshall  v,  Anderson,  78  Mo.  85  (his  cur- 
tesy not  affected  thereby).   Infra,  sec  640, 
note.      Widow  not  dowaUe  in  property 
dedicated  to  public  uses.    Owynne  v.  Cin- 
cinnati (bill  for  dower  in  maiket-honse), 
3  Ohio,  25  (1827) ;  Moore  v.  New  Yoric, 
8  N.  Y.  110.    In  Louisiana  a  certificate 
of  renunciation  by  the  donor's  wife  u  not 
necessary.     Lawrence  v.  Jeff.  Par.   Pol. 
Jury,   35  La.  An.  601 ;  ante,  sec.  594 ; 
Mankato  v.  Meagher,  17  Bfinn.  S65.    A 
railroad  company  can  dedicate  land  for  a 
public  highway.     Williams  v.  N.  T.  4 
N.   H.  B.  R.   Co.,  89  Conn.   500.     An 
owner   cannot   dedicate   land   so   as  to 
affect  the  title  of  a  mortgagee  or  of  pur- 
chasers at  a  sale   under  the   mortig^ige. 
Moore  v.  Little  Bock,  42  Ark.  66 ;  Me- 
Shane  v.  Moberly,  79  Mo.  41  ;  Smith  v. 
Heath,   102  111.  130  ;  People  v.  Herbel, 
96  111.  384.      "  Where,  without  judicial 
proceeding   or  compensation,  or  solemn 
form  of  conveyance,  it  is  sought  to  estab- 
lish in  pais  a  divestiture  of  the  citiien's 
landed  property  in  favor  of  the  pahlie,  the 
proof  ought  to  be  so  cogent,  persnasive, 
and  full  as  to  leave  no  reasonable  doubt  of 
the  existence  of  the  owner^s  intent  and 
consent."     Per  Philips,  C,  in  Luidii  t. 
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manicipal  or  other  corporation  may,  unless  restricted,  dedicate  to  pub- 
lic use  land  of  which  it  is  the  proprietor.^  Accordingly,  if  a  town  or 
city,  owning  land  in  fee,  suffer  it  to  remain  unenclosed,  place  a  survey 
of  the  same  on  record,  describing  it  as  the  "  town  common/'  and  then 
permit  an  uninterrupted  use  of  it  by  the  public  for  a  series  of  years, 
this  will  amount  to  an  irrevocable  dedication  of  the  land  to  the 
puUic,  and  the  subsequent  grantee  of  the  corporation  woiQd  obtain 
no  title.'  But  if  the  title  in  fee  to  a  piece  of  land  be  in  the  muni- 
cipal corporation,  although  it  was  purchased  by  it  for  a  market,  and 
constantly  used  for  that  purpose  for  forty  years,  the  land  is  not 
thereby  dedicated  for  market  purposes,  but  the  market  may  be 
changed  or  abandoned,  and  the  taxpayers  or  others  cannot  object, 
since  the  power  to  establish  and  r^ulate  markets  is  a  continuing 
one,  and  the  land  thus  used  for  market  purposes  may  be  sold  by  the 
coipoiation.' 

§  636  (499).  Intantion  estentiaL  —  An  intent  an  the  part  of  the 
cwner  to  dedicate  is  absolutely  essential,  and  unless  such  intention 
can  be  found  in  the  facts  and  circumstances  of  the  particular  case, 
no  dedication  exists.^    Where  a  plat  is  made  and  recorded  the  re- 


HamiltoD,  77  Ma  554,  citing  Irwin  v, 
Dizion,  9  How.  80,  and  Brinck  v,  CoUier, 
56  Mo.  164. 

1  Boston  V.  Lecnw,  17  How.  (U.  S.) 
426 ;  SUte  v.  Woodwaid,  28  Vt  92  (1850); 
Wrigjit  V.  Victoria,  4  Tex.  875 ;  Macon 
r.  Franklin,  12  6a.  289.  Corporation  may 
dedicate.  Grand  Surrey  Canal  Co.  v.  Hall, 
1  M.  Jc  6r.  892  ;  Oreen  v.  Canaan,  29 
Conn.  157  ;  San  Francisco  r.  Calderwood, 
31  Cal.  585  ;  Niagara  Falls  Snap.  Br.  Co. 
V.  Bachman,  66  N.  Y.  261  (1876).  Dona- 
tion  of  lots  by  a  town-site  company  to  a 
nnivenity  located  jnst  outside  of  the  town 
is  not  ultra  tnres  the  powers  of  the  com- 
pany. Lamar  County  v.  Clements,  49 
Tex.  847,  citing  text. 

*  State  r.  Woodward  (indictment  for 
enclosing  public  common),  28  Vt.  92 
(1850). 

»  Gall  V.  Cincinnati,  18  Ohio  St  568 
(1869).  See,  also,  Boston  v.  Lecraw,  17 
How.  (U.  S.)  426  (1854),  cited  ante,  sec. 
109,  note;  infra,  sec  686,  note.  A 
dty  held  net  ettopped  from  claiming  land 
which  haa  been  dedicated  for  the  public 
uae  and  used  for  that  purpose,  by  the  fact 
that  it  has  afterwards  included  it  in  an 
ordinance  and  in  proceedings  for  condem- 


nation.     Moses  V.  St.   Louis   Sectional 
Dock  Co.,  84  Mo.  242. 

«  Baltimore  v.  White,  62  Md.  862; 
Bozell  r.  Andrews,  108  N.  Y.  150  (hold- 
ing that  the  mere  removal  of  a  fence  with- 
out an  acceptance  by  the  public  does  not 
constitute  a  dedication);  Tinges  v,  Balti- 
more, 51  Md.  600 ;  Miller  v.  Aracoma,  30 
W.  Va.  606  (1888).  Where  the  dedica- 
tion is  an  implied  one  the  intent  to  dedi- 
cate may  be  rebutted;  otherwise  where 
the  dedication  Ib  express.  Elliott,  J.,  said : 
"  The  intention  to  which  courts  give  heed 
is  not  an  intention  hidden  in  the  mind  of 
the  land-owner,  but  an  intention  mani- 
fested by  his  acts.  It  is  the  intention 
which  finds  expression  in  conduct,  and  not 
that  which  is  secreted  in  the  heart  of  the 
owner,  that  the  law  regards."  Indianapolis 
V.  Kingsbury,  101  Ind.  200,  218.  **To 
constitute  a  valid  dedication  there  must 
have  been  an  actual  intention  on  the  part 
of  the  owner,  clearly  indicated  by  unequi- 
vocal acts  or  conduct,  to  dedicate  the  land 
to  the  public  for  use  as  an  alley,  and  there 
must  have  been  an  acceptance  by  the  pub- 
lic of  the  land  dedicated."  MUehell,  J., 
Shellhouse  v.  State  (criminal  information 
for  obstructing  public  alley),  110  Ind.  509, 
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quisite  intention  is  generally  indisputable.  But  the  intention  may 
also  he  established  by  parol  evidence  of  acts  or  declarations  which  show 
an  assent  on  the  part  of  the  owner  of  the  land  that  the  land  should 
be  used  for  public  purposes.  To  deprive  the  proprietor  of  his  land, 
the  intent  to  dedicate  must  clearly  or  satisfactorily  appear.^ 

518  (1886).  See,  also,  Gwynn  v.  Homan, 
15  Ind.  201 ;  ColumbuB  v.  Dahn,  86  Ind. 
330 ;  Lamar  County  v.  Clements,  49  Tex. 
347;  Denver  v.  Clements,  3  Col.  484; 
McGehee  v.  Woodville,  59  Miss.  648, 
where  a  deed,of  land  to  a  town /or  literary 
purposes,  with  an  agreement  that  the  cor- 
poration should  keep  the  tenements  in  re- 
pair,  *'  for  the  specific  purpose  of  main- 
taining a  public  school,"  was  held  not 
to  be  a  dedication  of  the  property  to  public 
uses.  For  the  rigfUs  of  riparian  owners  in 
the  city  of  New  York  under  the  act  of 
1818,  providing  for  laying  out  au  exterior 
street,  see  Turner  v.  People's  Ferry  Co., 
21  Fed.  Rep.  91. 

*  Irwin  V.  Dixion,  9  How.  10 ;  The 
Indianapolis  &  B.  R.  R.  Co.  v,  Indianap- 
olis, 12  Ind.  620  (1889)  ;  Logansport  v. 
Dunn,  8  Ind.  378  ;  San  Francisco  v.  Can- 
avan,  42  Cal.  541  (1872)  ;  Fisk  v,  Ha- 
vana, 88  111.  208  ;  Grube  v,  Nichols,  36 
111.  92;  Rees  v.  Chicago,  88  III  822; 
Harding  v.  Hale,  61  111.  192  ;  HI.  Ins. 
Co.  u.  Littlefield,  67  111.  368  ;  Wragg  r. 
Penn.  Tp.,  94  111.  11 ;  Pennington  v, 
WilUrd,  1  R.  I.  93 ;  Westfall  v.  Hunter, 
8  Ind.  174  ;  Cincinnati  v.  White*s  Lessee, 
6  Pet.  435  ;  Wilson  v.  Sexon,  27  Iowa, 
15 ;  Onstott  r.  Murray,  22  Iowa,  466 ; 
Manderschid  r.  Dubuque,  29  Iowa,  73 ; 
Detroit  v.  Det.  &  Milw.  R.  R.  Co.,  23 
Mich.  173  ;  Lamar  County  v.  Clements, 
49  Tex.  347,  citing  and  approving  text. 
Also  Talbott  v.  Richmond  &  D.  R.  R.  Co., 
31  Gratt  685  ;  s.  c.  22  Alb.  L.  J.  57 ; 
Chicago  V.  Johnson,  98  111.  618  ;  Col- 
lins V.  Macon,  69  Ga.  542 ;  Morse  v. 
Zeize,  34  Minn.  35  ;  Glenn  v.  Baltimore, 
67  Md.  390  ;  Price  v,  Breckenridge,  92 
Mo.  378  ;  Pierce  v.  Chamberlain,  82  Mo. 
618 ;  Gilder  v.  Brenham,  67  Tex.  345  ; 
Wyandotte  Co.  Comm'rs  v.  First  Presb. 
Church,  30  Kan.  620,  in  which  a  plat 
showed  lots  marked  **  church  lots"  Parol 
testimony  was  admitted  to  prove  that  the 
city  officers  had  designated  a  particular 
church  to  occupy  one  of  them.    Where  A. 


had  land  platted,  and  before  the  plat 
acknowledged  and  recorded  sold  another 
tract,  including  a  part  of  a  street  shown 
on  the  plat,  to  B.,  it  was  held  that  the 
act  of  B.,  in  conveying  a  part  of  his  land 
by  a  description  which  referred  to  A.'b 
plat,  then  on  file,  and  in  having  it  sur- 
veyed so  as  to  be  bounded  by  a  street  laid 
out  in  the  plat,  was  sufiScient  evidence  of 
the  intention  of  B.  to  dedicate  the  street 
to  the  public.  Brooks  v.  Topeka,  84  Kan. 
277. 

'*  The  doctrine  of  all  the  authorities  ii, 
that  the  intention  to  dedicate  land  to  the 
public  use  is  of  the  very  essence  of  the 
act ;  but  this  intention  may  be  proved  as 
a  fact  or  inferred  from  circumstanoes.** 
Per  Potts,  J.,  Smith  v,  Stote,  23  N.  J.  L. 
712,  725  ;  Lee  v.  Lake,  14  Mich.  12 ; 
Stuyvesant  v.  Woodruff,  21  N.  J.  L.  145; 
Mayo  V,  Murchie,  8  Munf.  (Va.)  358 
(1811);  Niagara  Falls  Susp.  Br.  Co.  r. 
Bachman,  66  N.  Y.  261  (1876).  May  be 
shown  by  acts  in  pais,  Aiken  T.  C.  «. 
Lythgoe,  7  Rich.  (Law.)  435 ;  Angell  on 
Highways,  sec.  132  ;  Priaceville  v.  Aaten, 
77  111.  325  (1875) ;  111.  Ins.  Co.  r.  Lit- 
tlefield,  67  111.  368;  Quinn  o.  Anderson, 
70  Cal.  454. 

Proof  of  dedication  and  of  acts  which 
will  estop  original  proprietor  or  bis  grantee, 
with  notice,  from  resuming  the  limds  set 
apart  to  the  public.  Consult  Common- 
wealth V,  Alburger,  1  Whart  (Pa.)  469 ; 
State  V,  Wilkinson,  2  Tt.  480  ;  Abbott  v. 
Mills,  3  Vt.  521 ;  Pomeroy  r.  Mills,  R. 
279 ;  State  v,  Catlin,  lb.  530  ;  State  w. 
Woodward,  23  Vt  92.  When  the  property 
was  not  urhan^  mere  platting  and  record- 
ing, when  no  sales  had  been  made  and  no 
acceptance  appeared,  held,  under  the  cir- 
cumstances, not  to  consummate  a  dediea* 
tion.  Trustees  of  First  Ev.  Church  r, 
Walsh,  57  111.  363  (1870).  DedaratiimM 
of  owner  of  soil  admissible  to  show  a  dedi- 
cation to  public  use.  State  v.  CSatlin,  3 
Yt.  530  (1831)  ;  McEee  v,  St.  Louis,  17 
Mo.  184  ;   Buchanan  v.  Curtis,  26  Wii^ 
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Effect  of  Long  User  and  Acquiescence. 

§  637  (500).  Presomptioii  from  Zioiig  User.  —  Such  intent  will 
he  presumed  against  the  owner  where  it  appears  that  the  easement 
iu  the  street  or  property  Juts  been  used  and  enjoyed  by  the  pvilie 

for  a  period  corresponding  with  the  statutory  limitation  of  real 
actions.     But  where  there  is  no  other  evidence  against  the  owner  to 

99  (1869) ;  Erans  v,  EyausTille,  87  Ind.  ground, "  contest  as  to  square  between 
229  (1 871).  Declarations  of  deceeued  svT'  town  and  county),  9  Ohio,  80  ;  infra,  sec. 
vqfor,  at  the  time  of  making  survey,  were  645,  note.  In  Scott  v.  Des  Moines,  6i 
admitted  as  part  of  the  res  gestee.  Bar-  Iowa,  438,  it  was  held  that  the  words 
clay  V.  Howell's  Lessee,  6  Pet  498  ;  re-  **  Market  Square*  by  which  land  was 
ferred  to  by  McLean,  J.,  10  Pet  714  ;  designated  upon  a  plat  did  not  necessarily 
Birmingham  v,  Anderson,  40  Pa.  St.  506 ;  show  a  dedicatory  intent,  nor  did  they 
In  an  action  for  obstructing  a  public  alley  (ionclusiyely  show  that  the  laud  was  to  be 
the  pUintiff  may  show  by  the  acts  and  used  for  a  market  only  ;  but,  inasmuch 
declarations  of  former  proprietors  that  as  the  city  had  always  treated  the  land  as 
their  use  and  occupation  of  the  alley  were  public  by  omitting  to  tax  it,  and  as  the 
for  temporary  purposes.  McEee  v.  Perch-  dedicator  had  never  treated  it  as  private, 
ment,  69  Pa.  St  842  (1871 ).  A  report  of  it  was  found  to  have  been  dedicated  to  pub- 
commissioners,  awarding  no  compensation  lie  use.  Supra,  sec.  635.  See  Darlington 
to  one  whose  land  had  been  taken,  was  v.  Commonwealth,  41  Pa.  St.  63.  Declara- 
oonlinned,  the  street  opened  in  1871  tions  to  bind  corporation  dedicator  must 
without  his  objection,  and  a  fence  placed  be  by  its  authorized  officers.  Niagara 
by  him  on  the  street  line.  He  could  not  Falls  Susp.  Br.  Co.  v.  Bachman,  66  N.  Y. 
in  1878  disturb  the  report.  The  land  is  261  (1876).  Where  a  block  on  a  map  was 
presumed  to  have  been  dedicated  to  pub-  marked  **court-?u)use,"  the  declarations  of 
lie  use.  State  v.  Jersey  City,  40  N.  J.  L.  the  original  owners,  who  made  the  dedi- 
483.  Where  the  owner  is  interested  to  cation,  to  the  effect  that  the  block  was  in- 
prove  a  dedication,  he  will  be  held  to  tended  for  a  court-house  square,  and  not 
strict  proof.  Rector  v.  Hartt,  8  Mo.  448.  for  a  jail,  were  held  to  be  admissible. 
Where  the  dedication  is  specific  and  Harris  County  v.  Taylor,  58  Tex.  690. 
certain,  as,  for  example,  where  the  words  Where  the  plat  of  a  city  bordering  on  a 
**  public  ground  "  or  **  public  square  "  ap-  river  showed  a  line  marked  **  bridge/' 
pear  on  the  recorded  plat,  parol  testimony  this  fact  was  held  to  indicate  unmistak- 
19  not  receivable  to  establish  or  affect  the  ably  that  the  owner  intended  to  dedicate 
intention  of  the  donors  ;  and  therefore,  in  the  land  for  a  street  to  the  centre  of  the 
such  a  case,  the  donors  cannot  show,  by  stream.  Elgin  v.  Beck  with,  119  111.  367. 
evidence  aliunde,  that  they  designed  the  A  judgment  in  a  suit  between  the  land- 
square  for  a  court-house,  and  if  no  court-  owner  and  the  municipal  corporation, 
house  should  be  erected,  then  to  resume  it  when  the  latter  pleads  a  right  of  wsy 
or  appropriate  it  to  a  seminary  of  learning,  granted  or  dedication  to  the  public  made 
Brown  p.  Manning,  6  Ohio,  298  (1834);  by  the  former,  is  conclusive  upon  that 
Princeville  r.  Auten,  77  111.  825  (1876).  question  in  a  subsequent  action  between 
Contra,  Westfall  v.  Hunt,  8  Ind.  174  ;  but  the  same  parties  ;  and  evidence  aliunde 
qucere  as  to  competency  of  the  parol  evi-  the  record  in  the  first  suit  is,  if  necessary, 
dence  to  show  the  intent  See  Indianapolis  admissible  to  show  what  was  therein  really 
9.  Croas,  7  Ind.  9  ;  Cincinnati's  Lessee  ».  put  in  issue  and  controverted.  Hickerson 
Hamilton  Co.  Comm*rs,  7  Ohio,  Part  1,  ».  Mexico  (trespass),  68  Mo.  61  (1874)  ; 
88  (dedication  "for  public  uses,"  — con-  San  Francisco  v,  Holliday,  76  CaL  18 
test  between  city  and  coimty  ) ;  Lebanon  (1888). 
9,      Warren     Co.     Comm'rs     ("public 
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support  the  dedication  but  the  mere  fad  of  such  user,^  so  that  the 
right  claimed  by  the  public  is  purely  prescriptive,  it  is  essential,  to 
maintain  it,  that  the  user  or  enjoyment  should  be  adverse,  that  it  is 
with  claim  of  right,  and  uninterrupted  and  exclusive  for  the  requisite 
length  of  time ;  but  when  it  is  said  that  It  must  be  uninterrupted, 

this  refers  to  the  righJty  and  not  simply  to  an  interruption  of  the  > 

1  Remington  v.   Millard,   1  R.   I.  93  542.    In  Kranz  v.  BaltimoTe,  64  M<L  491, 

(1847) ;    Thayer    v.    Boston,    19    Pick,  the  city  had  oaed  for  more  than  twenty 

(Mass.)  511  (1837) ;  Talbott  v.  Grace,  30  years  a  tiream  ico^tti  iU  HmiU  a*  a  com* 

lad.  389  (1868) ;  Keyes  v.  Tait,  19  Iowa,  mon  seioer,  and  had  repaired  it,  as  needed, 

123 ;  Detroit  v.  Det  &  Milw.  R.  R.  Co.,  both  where  it  ran  through  private  prop- 

23  Mich.  173  ;  Green  v.  Oaks,  17  111.  249;  erty  and  along  public  streets  ;  eyentoally 

Smith  V,  State,  23  N.  J.  L.  130,  affirmed,  it  became,   throughout  its  length,  c(«k- 

Ib.  712  ;  Shawangunk  KiU  Br.,  In  re,  pletely  arched  over  and  covered,  and  was 

100  N.  Y.  642 ;  Smith  v.  Gardner,  12  extended  in  the  same  way,  as  the  dty 

Greg.  221  ;  Onstott  v.  Murray,  22  Iowa,  condemned  and  improved  new  streets.    It 

457.   Where  conflict  in  the  cases  is  noticed,  was  held  that  the  city  had  acquired  the 

and  where  it  is  held  that  if  the  public,  right  to  use  the  stream,  wherever  it  crossed 

with  the  knowledge  of  the  owner  of  the  or  flowed  upon  streets  as  they  were  laid 

land,  even  though  it  be  unenclosed  timber  out  over   the  land   through  which   the 

or  prairie  land,  has  claimed  and  exercised  stream  ran,  by  virtue  of  its  power  to  open 

the  right  of  using  the  same  for  a  public  and  condemn  streets ;  and  that  it  had  ac- 

highway  for  a  period  equal  to  that  fixed  quired  by  adoption  such  parts  of  the  stream 

by  the  statute  limiting  real  actions,  the  as  were  upon  private  property,  though  it 

public  right  is  complete,  unless  such  use  had  been  originally  arched  or  covered  by 

be  by  favor  or  leave  of  the  owner.    Man-  the  owners,  it  being  presumed  that  Boch 

derschid  v.  Dubuque,  29  Iowa,  73.     In  owners  had  dedicated  their  rights  in  this 

Pennsylvania,  the  Supreme  Court  holds  bed  of  the  stream  to  the  public  for  the 

the  law  to  be,  "  that  the  use  of  ground  by  purposes  of  a  sewer,  and  that  the  city  had 

the  public  as  a  highway  for  more  than  accepted  the  dedication, 

twenty-one  years  makes  it  a  public  road  For  construction  of  a  statute  providing 

just  as  efiiectually  as  though  it  had  origi-  that  lands  which  have  been  used  as  high^ 

nally  been  laid  out  and  opened  by  the  ways  and  so  considered  for  twenty  years^ 

proper  authorities."    Per  Knox,  J.,  Com-  and  which  shall  be  declared  by  the  town 

mon  wealth  o.  Cole,  26  Pa.  St  187  (1856);  council    to  be  highways,  shall  be  taken 

Thayer  v.  Boston,  19  Pick.   (Mass.)  511,  and  considered  as  public  highways,   see 

514,  per  Shaw,  C.  J.    And  the  same  prin-  Goelet  v.  Newport  Bd.  of  Aid.,  14  B.  I. 

ciple  is  adopted  as  to  sidewalks  and  streets.  295. 

Bush  V.  Johnson,  23  Pa.  St  209  (1854).  «  2  Greenl.  Ev.,  tit.  Prescription,  sees. 

It  is  held  in  Mcusachusetts  that  a  tovm  537-546  ;  Perry  v.  New  Orleans,  M.  Sc  C. 

way  can  only  be  established  in  the  mode  R.  R.  Co.,  55  Ala.  413,  citing  and  approv- 

prescribed    by  statute  ;  though   a   town  ing  text.     See  San  Francisco  v.  Canavan, 

may  acquire  a  right  of  way  by  grant  or  42  Cal.  541  (1872)  ;  Sherman  ».  Kane,  86 

user,  it  will  be  a  private  way,  and  ob-  N.  Y.  57  ;  Ruland  v.  South  Newmarket, 

structions  to  it  not  indictable.   Common-  59  N.  H.  291 ;  Childs  v.  Nelson,  69  Wis. 

wealths.  Low,  3 Pick.  (Mass.)  408  (1826).  125;    Visalia  r.   Jacobs,   65  Cal.    434; 

But  see    Commonwealth    r.   Belden,    13  Stewart  v.  Frink,  94  N.  C.  487  ;  Ely  v. 

Met  (Mass.)  10  (1847)  ;  Commonwealth  Parsons,  55  Conn.  83;  Steele  o.  Sullivan, 

r.  Coupe,   128  Mass.  63 ;  State  v.  Brad-  70  Ala.  589  ;  Smith  v.   Inge  (length  of 

bury,  40  Me.  154  (1855) ;  SUte  v,  Wil-  user),   80   Ala.    283    (1887) ;    People  v, 

•on,  42  Me.  9 ;  C:k>llins  v.  Macon,  69  Ga.  Blake,   60  Cal.   497.      Where  adjoining 
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§  638  (501).  Uaer  as  affeoting  Qnestioii  of  Intent.  —  But  wheie 
the  question  is  as  to  an  intent  on  the  part  of  the  owner  to  dedicate, 
user  by  the  public  for  a  period  less  than  that  limiting  real  actions 
is  important  as  evidence  of  such  intention,  and  as  one  of  the  facts 
from  which  it  may  be  inferred.  Where  the  animus  dedieandi  is 
established,  no  user  for  any  definite  period  by  the  public  is  neces- 
sary.^   "  No  particular  time,"  says  an  English  judge,  "  is  necessary 

ownen  of  land  agree  to  reterve  an  aUey  86  lU.  93 ;  Harding  v.  Hale,  61  IlL  192  ; 

between  their  premises  for  their  own  use,  Manrose  v.  Parker,  90  IlL  681 ;  Lewis  v. 

the  fiu;t  that  the  same  for  years  is  open  to  San  Antonio,  7  Tex.  288  ;  New  Orleans 

the  pablic  use,  that  in  several  conveyances  v.  United  States,  10  Pet.  661,  722  ;  Weis- 

it  is  described  as  an  alley,  and  that  the  brod  v.  Chicago  &  N.   W.  Ry.  Co.,  18 

owner  of  the  soU  never  paid  taxes  on  the  Wis.  35;  Doe  v,  Jones,  11  Ala.  63  (1847) ; 


will  not  bring  the  alley  into  exist-  Smith  v,  Inge,  80  Ala.   283  (1887) ;  2 

ence  as  a  pablic  easement.    Illinois  Ins.  Smith  Lead.  Cas.  95  ;    Onstott  v.  Mur- 

Co.  V.  Littlefield,  67  111.  368  (1873).  ray,  22  Iowa,  457 ;  Pella  v,   Scholte,  24 

In  Herhold  v,  Chicago,  108  IlL  467,  Iowa,  283 ;  Saulet  v.  New  Orleans,  10 
the  fact  that  the  pablic  had  travelled  over  La.  An.  81  ;  City  Cem.  Assoc,  v.  Men- 
certain  premises  as  over  a  public  street  for  inger,  14  Kan.  312  (1875)  ;  Faust  t*. 
sixteen  years,  when  the  owner  fenced  it  Huntington,  91  Ind.  493 ;  Bradstreet  v, 
in  and  resumed  possession,  was  held,  in  a  Dunham,  65  Iowa,  248 ;  Shea  v,  Ottumwa, 
soit  brought  fourteen  years  afterwards,  67  Iowa,  39  ;  Griffin's  Appeal,  109  Pa.  St. 
not  to  justify  an  inference  of  dedication.  150  ;  McEenna  v.  Boston,  131  Mass.  143. 
And  where  an  alley  had  been  dedicated  to  The  dedication  of  a  highway  may  be  es- 
pablic  use,  but  the  land  comprising  it  had  tablished  by  use  by  the  public  for  more 
been  fenced  in  and  occupied  by  the  ad-  than  ten  years,  if  during  that  time  it  t« 
joining  lot  owners  for  a  sufficient  time,  kept  in  repair  by  the  road  supervisor,  with 
snch  owners*  claim  of  adverse  possession  the  acquiescence  of  the  owner  of  the  land. 
was  sustained,  in  an  application  for  an  in-  Gerberling  v.  Wunnenberg,  51  Iowa,  125  ; 
junction  restraining  the  city  from  opening  Onstott  v,  Murray,  22  Iowa,  457  ;  Wilson 
the  alley.  Fort  Smith  v,  McKibbin,  41  ,r.  Sexon,  27  Iowa,  15  ;  State  w.  Kan.  City, 
Ark.  45.  To  same  effect,  Hayward  v.  St.  J.  &  C.  B.  R.  K.  Co.,  45  Iowa,  139 ; 
Manzer,  70  Cal.  476.  A  dedication  of  Mauderschid  v.  Dubuque,  29  Iowa,  73. 
land  for  a  highway  and  user  by  the  pub-  What  acts  wUl  repel  presumption  of 
lie  constitute  a  highway,  though  there  be  dedication  arising  from  owner's  kuowl- 
no  record  of  it  as  such.  Driggs  v,  Philli])s,  e<lge  of  the  use  by  the  public.  Durgin  v. 
103  N.  Y.  77.  Where  there  was  a  dedi-  Lowell,  3  Allen  (Mass.),  398  ;  Skeen  v. 
cation  in  pais  and  user  by  the  public  for  Lynch,  1  Rob.  (Va.)  186,  194;  Roberts 
more  than  twenty  years,  it  was  held  that  v.  Karr,  1  Campb.  262,  note  ;  R,  263, 
the  owner  could  not  defeat  the  right  of  note  ;  Schoonmaker  r.  Ref.  Prot.  Dutch 
the  public  by  filing  a  plat  of  the  property.  Church,  5  How.  (N.  Y.)  Pr.  265;  2 
Getchell  V.  Benedict,  67  Iowa,  121.  Smith  Lead.  Cas.  176.    Upon  the  question 

1  Hoole  r.  Attorney-General,  22  Ala.  of  de<lication,  non-user  is  important,  but 

190  ;  Boyer  v.  State,  16  Ind.  451 ;  Evans-  not  conclusive,  evidence  against  the  pub- 

ville   V,   Paige,   23  Ind.   525  ;  Cincinnati  lie.     Barclay  v,   Howell's  Lessee,  6  Pet. 

Trs.  r.  White's  Lessee,  6  Pet.  431  ;  Barclay  498.     Concurrence  of  all  the  owners  inter- 

V.  Howell's  Leasee,  6  Pet.  498  ;  Irwin  r.  ested  in  an  alley  essential  to  establish  an 

Dixion,  9  How.  10  ;    State  v.  Wilkinson,  abandonment  o{  it,     McKee  v.  Perrhment, 

2  Vt  480  ;   Hunter  ».  Sandy  Hill  Trs..  6  69  Pa.  St.  842  (1871 ).    Effect  of  occujmncy 

Hill  (N.   Y.),  407.     Proof  by  vser.     See  by  alleged  dedicator.     Cook  v.  Hillsdale,  7 

Gamble  v.  St  Louis,  12  Mo.  617  ;  Marcy  Mich.  115  (1869)  ;  Peoria  v.  Johnson,  56 

».  Taylor,  19  IlL  634  ;  Grube  v.  Nichols,  111.  45  (1870).     Maintenance  of  gates  or 
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for  evidence  of  a  dedication.  If  the  act  of  dedication  be  unequivo- 
cal, it  may  take  place  immediately.  For  instance,  if  a  man  build  a 
double  row  of  houses  opening  into  an  ancient  street  at  each  end, 
making  a  street,  and  sells  or  lets  the  houses,  that  is  instantly  a 
highway."  ^ 

§  639  (502).  Same  aubjeot  Widening  Street  —  A  street  may 
he  widened  by  the  dedication  of  a  strip  of  land  adjoining  it,  and  such 
dedication  may  be  shown  by  long  use  by  the  public,  and  acquies- 
cence in  such,  use  by  the  owner.  And  if  the  street  has  been  long 
used  and  built  upon  to  a  particular  line,  which  line  has  been  acqui- 
esced in  by  the  adjoining  owners,  who  have  built  and  made  improve- 
ments to  correspond  with  such  line,  such  owners  and  the  public 
acquire  rights  in  consequence,  and  one  or  more  of  such  owners  can- 
not afterwards  change  or  narrow  the  street  by  showing  that  the 
original  survey  made  the  line  of  the  street  different  from  that  which 
had  been  long  regarded,  built  upon,  and  acquiesced  in  as  the  line  of 
the  street.^ 


Effect  of  Plaiting  and  Sale  of  Lots, 

§  640  (503).  Dedication  by  Platting  and  Sale.  —  While  a  mere 
survey  of  land,  by  the  owner,  into  lots,  defining  streets,  squares,  &a, 
will  not,  without  a  sale,  amount  to  a  dedication,^  yet  a  sale  of  lots 
with  reference  to  such  plat,  or  describing  lots  as  bounded  by  streets, 
will,  as  between  the  grantor  and  grantee,  amount  to  an  immediate 
and  irrevocable  dedication  of  the  streets,  binding  upon  both  vendor 
and  vendee.* 


other  obetructions  to  public  use  is  ordin- 
arily strong  evidence  to  rebut  intent  to 
dedicate.  Quinn  v.  Anderson,  70  Cal. 
454  (1886),  and  cases  cited. 

Woodyer  v.  Hadden,  5  Taunt.  126, 
j>er  Chanibre,  J.,  2  Smith  Lead.  Cas. 
176. 

2  Smith  r.  Stote,  23  N.  J.  L.  712 
(1852),  affirming  8.  c.  Ih,  130.  In  this 
case  the  different  owners  had  acquiesced 
in  the  line  built  upon,  and  treated  it  as 
the  true  line  for  forty  or  fifty  years.  The 
defendant,  disregarding  this  line,  built 
out  into  the  street  some  four  or  five  feet 
He  was  indicted  for  the  nuisance  thus 
created,  and  convicted,  the  court  holding 
the  rights  of  the  public  had  attached,  and 
that  it  was  no  defence  to  show  that  the 
boilding  erected  was  on   the   line  of  the 


street  as  originally  surveyed.  A  road  or 
street  which  becomes  a  public  highway 
by  user  is  of  no  established  vndU^  by  Uw  ; 
its  width,  as  used  at  the  time  when  the 
rights  of  the  public  become  complete,  is 
the  established  or  legal  width  of  Uie  high- 
way. Hart  V,  Bloomlield  Tp.  Tra.,  15 
Ind.  226  (1860)  ;  5  Ind.  459.  See  Daiiing- 
ton  V.  Commonwealth,  41  Pa.  St.  63. 

'  United  States  o.  Chicago,  7  How. 
(U.  S.)  185,  196.  In  Arkansat^  by  sUt- 
ute,  an  owner  of  land  contigaous  to  a  dty 
of  the  first  class,  who  lays  it  off  in  blocks 
and  lots  as  an  addition  to  the  city,  thereby 
dedicates  the  streets  and  alleys  contained 
in  it  to  the  city.  Moore  v.  Little  Bodc« 
42  Ark.  ^e, 

«  Where  the  United  States  as  the 
owner  of  lands,  by  its  proper  officia]% 
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§  641  (504).    Plat  as  Evidenoe  of  Intention.  —  A   dedication  of 
land  for  a  public  square  was  not,  under  the  circumstances  of  the  case^ 

Uid  tliem  oat  into  blocks  and  streets,  120  lU.   92    (188G)    (a  dedication  under 
and  the  lots  were  sold  with  reference  to  the  statute  of  Illinois  cannot  be  revoked)  ; 
snch  plat,  it  was  held  that  the  dedica-  see  infray  sec.   642,   and   note  ;   Shea  v, 
tion  of  the  streets  and   public   grounds,  Ottumwa,    67    Iowa,    39  ;  Stephenson  r. 
whether  regarded  as  a  statutory  dedica-  Chattanooga,   20    Fed.    Rep.    686  ;    San 
tion  or   a  common-law   dedication,   was  Leandro  v.    Le    Breton,    72    Cal.    170 ; 
effectoal  as  against  the  United  States  to  Hurley  v.  Miss.  &   Cum   River   B.  Co., 
exclude  all  right  and  jurisdiction  of  the  84  Minn.  148 ;  Hubsou   v.  Monteith,  15 
United  States,  and   to  vest  them,  under  Greg.  251  ;  Smith  v.  Portland,    30   Fed. 
the  statute   of  Illinois,   in  the    city   of  Bep.  734  (1887)  ;    Pearl    Street,  In  re, 
Chicago  as  the  public  agency  of  the  State,  111  Pa.  St  565;    Chapin  v.  Brown,  15 
for  the  purposes  <for  which  the  dedication  R.    I.     579  ;    Union    Co.    v,    Peckham 
was  made.     State  r.  111.  Cent  R.  R.  Co.  (R.    I.)»    12    At.    Rep.    130  ;    Steele  v. 
(Chicago  Lake  Front  Case,  before  Harlan  Sullivan,  70  Ala.  589  ;   Tinges  v.  Balti- 
and  BlodgeU,  JJ.),  33  Fed.  Rep.  780,  752  more,  51   Md.    600 ;    Vicksburg  v,  Mar- 
(1888) ;  supra,  sec  635 ;  Rowan's  £x.  v.  shall,    59   Miss.    563.      Where  the  plat 
Portland,  8  B.  Mon.  (Ky.)  232  (1847)  ;  shows  an  alley  to   be   a  privaU  one,  a 
Augusta  Trs.  v.  Perkins,  lb.  207  ;  Wick-  sale  of  lots  by  reference  to  the  plat  wUl 
liffe  V.  Lexington,  11  B.  Mon.  (Ky.)  155  ;  not  constitute  a  dedication  of  the  aUey 
Campbel  Co.   Court  v.   Newport,  12   B.  to  public  use.     Dexter  v.  Tree,    117  111. 
Mon.   (Ky.)   538;    Newport  r.  Taylor's  532.    Purchaser's  right  extends  to  have 
Ex.,  16  B.  Mon.  (Ky.)  699  (1855)  ;  Kit-  all  ttreets,    &c.,    remain    public    which 
tie  r.   Pfeiffer,   22   CaL    490 ;    Breed  v.  were  marked  on  the   plan   exhibited  by 
Cunningham,    2  Cal.   868 ;   Memphis  &  the   proprietor.     Rowan  v,   Portland,    8 
St  L.  Packet  Co.  v.  Grey,  9  Bush  (Ky.),  B.  Mon.  (Ky.)  232    (1847)  ;  Winona  v. 
187,    146    (1872)  ;    Schneider    v.    Jacob  Huff,  11  Minn.  119 ;    Huber   v.  Gazley, 
(Ky.),  5  South  West  Rep.  350  ;   Morgan  18  Ohio,  18  ;  2  Smith   Lead.    Cas.  181 ; 
r.   Chicago  &   A.  R.    R.   Co.,  96   U.  S.  Logansport  v.  Dunn,  8    Ind.    878  ;    Du- 
716  (1877) ;  Lamar  v.  Clements,  49  Tex.  buque  v.  Maloney,  supra.    Effect  of  sale 
347;  Stone  r.  Brooks,  35  Cal.  489  (1868);  by  plat  as  to  the  rights  of  the  public.    De- 
Cook  V.  Burlington,  30  Iowa,  94  (1870);  troit  v.  Det&Milw.  R.  R.  Co..  23  Mich. 
Fisher  v.  Beard,  82  Iowa,   346    (1871);  173    (1871);    Evans    v.    Evansville,    37 
Wiggins  V.    McCleary,  49    N.    Y.    346 ;  Ind.  229  ;  Baker  v.  Johnston,  21    Mich. 
Preston  r.  Navasota,  34  Tex.  684  (1871)  ;  819    (1870);    Hawley   v.    Baltimore,    33 
Hannibal  v.  Draper,  15  Mo.  634  (1852);  Md.  270  (1870)  ;  Hall   v.  Baltimore,  56 
Schenley  v.  Commonwealth,   36  Pa.   St  Md.    187 ;    West    Cov.    v.     Freking,     8 
62(1859)  ;  Doer.  Attica,  7  Ind.  641,  644  Bush  (Ky.),  121  ;    Arrowsmith   v.    New 
(1856)  ;  Wyman  v.  New  York,  11  Wend.  Orleans,  24  La,  An.  194  ;    Parsons  v.  At- 
487  ;  Livingston  v.  New  York,  8  Wend,  lanta  Univ.  Trs.,  44  G^.  529.     As  to  effect 
85;  Davis  V.  Sabita,  63  Pa.  St.  90(1869);  of  reference  to  other  than  official  maps, 
McKee   v.  Perchment,  69   Pa.    St    342  Smith  v.    Portland,    30   Fed.    Rep.    734 
(1871)  ;  Portland  v.  Whittle,  3  Oreg.  126  (1887).     Reference  in  a  deed,  as  a  boun- 
(1869)  ;  McKenna  r.  Lancaster  Dist  R.  dary,  to  a  street  as  laid  out,  but  rwt  opened, 
Comra'rs,    Harper    (S.    C.)    Law,    381;  while  it  would  estop  the  grantor  as  against 
White  V.  Cower,  4  Paige  (N.  Y.),  510  ;  his  grantee,   is  not  a  dedication  to  the 
Barclay  v.  Howell's   Lessee,  6   Pet.  498,  public  so  as  to  deprive  the  grantor  of  the 
506  ;  10  Pet  718;  Aiken  T.  C.  v,  L3rthgoe,  right  to  compensation,  when  the  land  is 
7  Rich.  (Law)  435  ;  Dubuque  v.  Maloney,  actually  taken  under  the  power  of  emi- 
9  Iowa,  450;  Pope  o.  Union,    18   N.  J.  nent  domain.    Be  Brookljm  Street  (Pa.), 
Eq.    282 ;   Field    c.    Carr,    59    111.    198  19  Am.  &  Eng.  Corp.  Cas.   584  ;  Easton 
(1871)  ;  Arrowsmith  v.  New  Orleans,  24  Bor.  v.  Rinek,  116  Pa.  St  1  (1887). 
La.  An.  194;   Lake   View  v.  Le  Bahn,  So,  m  Maryland,  it  is  laid  down,  *'that 
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implied  against  the  heirs  of  the  grantor  from  its  representation  as  a 
mere  blank,  undistinguished  from,  and  continuous  with,  the  streets 

where  a  party  sells  property  lying  with-  authorities  that  might  logically  lead  to 

in  the  limits  of  the  city,  and  in  the  con-  that  conclusion.    Certainly  it  was  aome 

veyance    bounds   such  property  by  streets  one's  duty  at  one  time  to  have  recorded  a 

designated   as   such  in  the  conveyance^  or  plat  of  that  part  of  the  city  where  the 

on  a  map  made  by  the  city  or  by  the  property  in  question  is  situated  ;  bat  that 

owner  of  the  property,  such  a  sale  implies,  duty  was  neglected,  and  in  this  neglect 

necessarily,  a  covenant  that  the  purchaser  individuals  and  the  public  have  acquiesced 

shall  have  the  use  of  such  streets."   Moale  for  a  generation.     Its  question  at  this  late 

V,  Baltimore,  5  Md.  314,  321  (1854) ;  fol-  day  in  the  courts  cannot  be  entertained 

lowing  White  v.  Flannigain,  1  Md.  525,  without  the  inOiction  upon  the  public  of 

540  (1852)  ;   distinguished  from  Under-  a  wrong,  beside  which  even  the  alleged 

wood  V.  Stuyyesant,  19  Johns.  (N.  Y. )  wrong  to  the  appellant  by  reason  of  the 

186;  Howard  i;.  Rogers,  4  Harr.  k  J.  278.  judgment  in  the  court  below  falls  into 

Where  a  paper  village  is  laid  out  as  an  insignificance." 
entire  thing,  the  dedication  of  all  the  Dedicatum  where  the  eonveyanet 
streets  to  the  public  is  entire,  and  when  bounds  the  purchasers  by  a  street  or  pub' 
the  public  act  upon  such  dedication  the  lie  square,  designated  on  a  map.  See  Peo- 
acceptance  of  part  may,  and  in  general  pie  v,  Lambier,  5  Denio,  9,  19 ;  Thirty- 
will,  be  construed  as  an  acceptance  of  the  second  Street,  In  re,  19  Wend.  188  ;  fol- 
whole,  or  an  entirety.  Derby  v,  AUiug,  lowed  in  Twenty-ninth  Street^  Jn  rs,l 
40  Conn.  410  (1878).  See  infra,  sec.  642,  Hill  (N.  Y.),  189  ;  lb.  191  ;  Furman 
note.  Where  several  owners  of  land  join  Street,  In  re,  17  Wend.  649  ;  Livingston 
in  making  a  town  plat,  no  one  of  them  ac-  v.  New  York,  8  Wend.  85;  Willoughby  v. 
quires  thereby  an  easement  distinct  from  Jeuks,  20  Wend.  96;  Oswego  v.  Osw.  Canal 
that  of  the  public  in  the  streets  marked  Co.,  6  N.  Y.  257  ;  Brown  o.  Manning, 
on  the  plat.  Patterson  v,  Duluth,  21  6  Ohio,  298  ;  Smith  «.  Lock,  IS  Mich.  56 
Minn.  498.  In  Bryant  v.  Estabrook,  16  (1869) ;  Meth.  E.  Church  9.  Hoboken,  S3 
Neb.  217,  a  proceeding  to  foreclose  liens  N.  J.  L.  13;  State  v,  Elizabeth,  87  lb. 
for  taxes,  it  was  urged  that  in  legal  con-  434.  Where  the  dedication  of  property  to 
templation  there  was  no  such  property  as  the  public  is  clearly  manifested  by  acts  and 
the  lots  described,  because  no  plat  or  declarations  of  the  owner,  wMch  have 
map  containing  or  embracing  them  had  been  acted  upon  by  the  public,  the  fact 
ever  been  filed  or  recorded.  It  appeared  that  the  owner  may  have  entertained  a 
that  the  tract  had  been  laid  out  in  lota,  different  intention  from  that  manifested 
blocks,  streets,  and  squares,  for  more  than  by  his  acts  will  not  affect  rights  acquired 
twenty-five  yeara,  and  had  been  used,  en-  under  the  dedication.  The  laying  oat  of 
joyed,  and  extensively  improved  by  the  land  into  a  town,  exhibiting  a  map  or 
owners.  The  contention  was  rejected  on  plan,  with  streets  and  public  squares,  and 
the  gronnd  of  public  policy.  Cobb,  Ch.  selling  lots  with  reference  to  snoh  map^ 
J.,  saying :  "  For  this  court  to  now  hold  implies  a  grant  or  covenant  for  the  benefit 
that  Uiese  lots  have  no  legal  existence  for  of  the  purchasera  of  lots.  The  streets  and 
the  reason  that  no  plat  or  map  of  said  city  public  squares  represented  by  the  msp 
haa  ever  been  recorded,  would  be  to  declare  cannot  be  appropriated  by  the  person  mak- 
all  taxes  ever  levied  upon  such  property  ing  such  grant  to  a  use  inconsistent  with 
for  any  purpose,  whether  collected  or  that  represented  on  the  map.  The  owner, 
uncollected,  now  being  collected,  or  as  against  his  grantee,  is  estopped  from  so 
jnst  assessed  for  future  collection,  ille-  doing.  Lamar  v.  Clements,  49  Tex.  847. 
gal,  noil,  and  void,  would  thus  cut  off  But  the  city  acquires  no  right  until  ac- 
the  necessary  resources  of  said  city  for  ceptauce,  to  claim  the  property  for  a  street 
years  to  come,  and,  in  my  opinion,  be  Galveston  v.  W^illiams,  6  South  Weft 
against  public  policy  ;  and  I  do  not  feel  Rep.  860  ;  Gilder  v.  Brenham,  67  To. 
justified  to  enter  upon  the  discussion  of  345. 
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surrounding  it,  upon  a  partition  map  made  by  such  heirs^  and  by 
reference  to  which  they  conveyed  lots.^ 

Aceqftanee  by  the  Public;  When  and  for  WTiat  Purpose  Necessary. 

§  642  (505).   Aoceptanoe  by  Municipal  AnthoritieB.  —  As  against 
the  proprietor,  a  dedication  of  land  for  streets  and  highways  may  be 

The  presmnption  of  an  intent  to  dedi-  6  Pet.  498.    Water  Street,  with  open  space 

cate  derived  from  a  sale  of  lots  with  on  river  side,  10  Pet.  714 ;   Memphis  & 

reference  to  a  plat  may  he  negatived  by  St.  L.  Packet  Co.  v.  Grey,  9  Bush  (Ky.), 

MatemeniM   amd  retervations  on   the  plat  137  (1872) ;  Barney  v.  Keokuk,  94  U.  S. 

showing  that  there  was  no  present  and  824  (1876);  s.  c.  4  Dillon,  593;  Elgin  v. 

actoal   intention    to    dedicate.    Niagara  Beck  with,  119  111.  367 ;  Indianapolis  v. 

Falls  Sosp.  Br.  Co.  v.  Bachman,  66  N.  Kingsbury,  101  Ind.  200  ;  Fisher  v.  Car- 

Y.  261  (1876).     While  persons  who  pnr-  penter,  86  Kan.  184;  Hurley  v.  Miss,  k 

chased  lots  described  expressly   as   laid  Bnm  River  B.  Co.,  34  Minn.  143  (public 

down  on  a  map  may  have  rights  nnder  the  wharf);  California  v,  Howard,  78  Mo.  88 ; 

map,  thote  who  bought  before  it  was  made  Price  t;.  Breckenridge,  77  Mo.  447;  Hoist 

can  have  none.    Lennig  v.   Ocean  City  v.  Streitz,   16  Neb.   249  ;   holding    also 

Assoc.,  41  N.  J.  £q.  24.     One  who  buys  that,  in  case  of  variance  between  the  plat 

land  at  a  public  sale  without  notice  ex-  and  survey  as  to  monuments,  the  lines 

pren  or  implied  of  the  dedication  of  a  actually  run  and  marked  on  the  ground 

street  through  it,   is  net  bound  by  the  will  control;  Central  Land  Co.  v.   Provi- 

dedication,  though  others  may  have  pur-  dence,  15  R.  I.  246;  Hunt  v,  Chicago,  98 

chased  other  land  with  reference  to  it  111.  147;  Reid  v.  Edina  Bd.  of   £d.,  73 

Schnchman  v.  Homestead  Bor.,  Ill  Pa.  Mo.  295;  Gregory  v.  Lincoln,   13   Neb. 

St.  4S.     As  to  the  effect  of  the  reservation  352  ;  Burbach  v.  Schweinler,  56  Wis.  386. 

q/"  on  etMemen^  across  a  street,  see  Waterloo  Opposite  case  with  both   lines   of  Water 

V.  Union  Mill  Co.,  59  Iowa,  437.   Where  a  Street  defined  and  width  indicated.     Mc- 

hnsband  alone  files  a  plat  of  his  wife's  Laughlin  v.  Stevens,  18  Ohio,  94  (1849), 

land,  and  they  afterwards  join  in  convey-  distinguished   from    Barclay  v,    Howell's 

ing  lots  designated  on  the  plat,  the  wife  Lessee,  supra ;  United  States  v,  Chicago, 

is  not  estopped  from  asserting  her  title  to  7  How.  185;  Commonwealth  v.  Alburger, 

land  designated  as  a  street  on  the  plat.  1  Whart.  (Pa.)  469;  Penny  Pot  Landing 

Marshall  v.  Anderson,  78  Mo.  85;  supra.  Case,   16  Pa.  St   79;   Commonwealth  v, 

sec  635,  note.  McDonald,  16  Serg.  &  Rawle  (Pa.),  390  ; 

1  New  York  v,  Stuyvesant,  17  N.  Y.  Cowles  w.   Gray,   14    Iowa,  1;  Grant  v, 

34  (1858).     Mere  unnumbered  triangular  Davenport,  18  Iowa,  179;  Perrin  v.  N.  Y. 

space  in  plat,  bounded  by  streets,  without  Central  R.  R.  Co.,  86  N.  Y.  120;  Cook  v, 

user  by  the  public  or  other  evidence  of  Hillsdale,  7  Mich.  115  (1859);  Newport  v. 

public  right,  held  not  to  establish  a  dedi-  Taylor's  Ex.,  16  B.  Mon.  (Ky. )  699  (1855) ; 

cation  of  such  space  as  a  common.  Oswald  Baker  v.  Johnston,    21  Mich.  319;  Van 

r.  Grenet,  15  Tex.  118  (1855).     Compare  Valkenburgh  v.  Milwaukee,  30  Wis.  338  ; 

Hanson  r.  Eastman,  21  Minn.  509  (1875).  Columbus  v.  Dahn,  36  Ind.  330  (1871); 

Mode  of  platting,   and  peculiarities  of    People    v.    Klumpke    (water    front,  San 

lines  and  spaces  on  plats  as  showing  an  in-  Francisco),  41  Cal.  263;  Field  v,  Carr,  59 

tension    to  dedicate,  or  the  reverse.     See  111.    198  (1871).    Construction  of  plat  is 

Hanson  v.  Eastman,  21  Minn.  509  (1875);  for  the    court.    Hanson   v.    Eastman,   21 

Saulet  V.  New  Orleans,  10  La.  An.   81  ;  Minn.   509   (1875);    and  see  State  Hist 

Yates  V.  Judd,  18  Wis.  118  ;  Livaudais  v,  Assoc,  v,  Lincoln,  14  Neb.   336.     Parol 

Mnnicipality,  6  La.  An.  8  ;  Municipality  evidence  to  explain  an  erasure  in  recorded 

r.  Palfiiy,  7  La.  An.  497;  Xiquesr.  Bujac,  plat  of  a  street.     Smith  v.  Portland,  30 

7  La.  An.  498  ;  Barclays.  Howell's  Lessee,  Fed.  Rep.  734  (1887),  Sawyer,  J. 
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complete  withovi  any  act  or  acceptance  on  the  part  of  the  public ;  ^  but 
in  order  to  charge  the  municipality  or  local  district  with  the  duty  to 
repair,  or  to  make  it  liable  for  injuries  for  suffering  the  street  or 
highway  to  be  or  remain  defective,  there  must  be  an  accqftance  of 
the  dedication,  and  this  acceptance  must  be  by  the  proper  or  aiUJu^r- 
ized  local  public  authorities.  It  may  be  express  and  appear  of  record, 
or  it  may  be  implied  from  repairs  made  and  ordered,^  or  knowingly 

1  Price  V,  Breckenridge,  92  Mo.  878  ;  impliea  that  the  proprietor  has  an  interest 
s.  c.  5  S.  W.  Rep.  20,  10  West.  Rep.  104,  in  the  intended  purpose  being  .accom- 
holding  that  acceptance  may  be  made  at  plished,  and  the  consideration  which  com- 
any  time  before  the  offer  is  withdrawn,  pletes  the  transaction  is  not  mere  words  of 
In  case  the  municipality  is  not  created  at  recognition  or  of  acceptance,  bnt  an  actual 
the  time  the  dedication  is  made  the  owner  appropriation  of  the  property  within  some 
holds  the  dedicated  property,  until  such  reasonable  time  for  the  use  designed.'* 
creation,  in  trust  for  the  public  San  Cass  County  v.  Banks,  44  Mich.  467, 
Leandro  v.  Le  Breton,  72  Cal.  170,  citing  citing  Baker  v.  Johnston,  21  Mich.  819 ; 
Grogan  v.  Town  of  Hay  ward,  6  Saw.  498  ;  Wayne  County  v.  Miller,  81  Mich.  447; 
Jersey  City  v,  Morris  Canal  &  B.  Co.,  12  White  ».  Smith,  87  Mich.  291. 
N.  J.  £q.  547;  Carpenteria  Sch.  Dist  ^  State  v.  Wilson,  42  Me.  9  (1856); 
t;.  Heath,  56  Cal.  478.  Same  principle  Illinois  Ins.  Co.  v.  Littlefield,  67  111.  868 ; 
applied  when  corporate  limits  of  a  city  State  v.  Bradbury,  40  Me.  154,  where  it 
were  extended  so  as  to  embrace  a  recorded  was  held,  that  *as  a  surveyor  of  high- 
plat.  Tlie  dedication  is  complete  and  ef-  ways  had  no  power  to  accept  a  dedica^ 
fectual.  Fulton  v,  Dover  (Del.),  6  Cent,  tion,  repairs  made  by  him  did  not  consti- 
Rep.  848.  AntCt  sec.  681,  note.  Part  tute  an  acceptance  binding  upon  die 
of  land  dedicated  may,  under  circum-  town.  Oswego  v.  Osw.  Canal  Co.,  6 
stances^  be  accepted  and  part  rejected,  Aug.  N.  Y.  257  ;  Niagara  Falls  Susp.  Br.  Co.  v. 
High.  sec.  157;  Bell  v.  Burlington,  68  Iowa,  Bachman,  66  N.  Y.  261  (1876);  Reming- 
296,  in  which  the  facts  were  that  a  strip  ton  v.  Millard,  1  R.  I.  93  ;  2  R.  I.  ITS, 
of  90  feet  had  been  dedicated  for  a  street,  493;  Gardiner  v.  Johnston  (R.  I.),  12 
but  the  city  used  and  improved  only  60  AtL  Sep.  888;  State  v.  Carver,  5  Stroh. 
feet  of  it,  and  adjacent  owners  had  occu-  (S.  C.)  217;  Jennings  9.  Tiabaiy,  5 
pied  and  improved  their  property  up  to  Gray  (Mass.),  73;  Kelly's  Case,  8  Gimtt 
the  line  of  the  60  feet  for  thirty  years.  (Va.)  632;  Bowman  v.  Boston,  5  CiuIl 
It  was  held  that  it  must  be  conclusively  (Mass.)  1  ;  Hyde  v.  Jamaica,  27  Vt.  443; 
))resumcd  that  only  the  portion  improved  Folsom  v.  Underbill,  36  Vt.  680  ;  Com- 
and  used  by  the  city  had  been  accepted  mon wealth  v.  Belden,  18  Met.  (Mass.)  10; 
by  the  public  as  a  street.  See  supra,  sec.  Abbott  v.  Cottage  City  (user  as  eyidence 
640,  note.  In  if iswmrt  acceptance  or  user  of  acceptance),  143  Mass.  521  (1887); 
by  the  public  is  held  to  be  necessary.  Curtis  v.  Hope,  19  Conn.  154;  2  GreenL 
Becker  v.  St  Charies,  37  Mo.  13;  Brinck  £v.  sec.  662.  See,  on  this  subject,  Hobbs 
V,  Collier,  56  Mo.  160  ;  St.  Louis  v.  St.  v.  Lowell,  19  Pick.  (Mass.)  415;  Teagtr- 
Louis  University,  88  Mo.  155.  In  Mtchi-  den  v.  Me  Bean,  33  Miss.  283;  Sampson 
gan  itis  held  that  a  common-law  dedica-  v.  Justices,  5  Gratt.  (Va.)  241  (1848); 
tion  must  be  accepted  within  a  reasonable  Holmes  v.  Jersey  City,  12  N.  J.  Eq.  299 ; 
time  or  the  offer  will  be  considered  as  Jersey  City  ».  State,  80  N.  J.  L.  521 ; 
withdrawn.  Coofey,  J.,  said :  "The  mere  Booraem  v.  North  Hudson  County  By. 
recognition  of  the  purpose  for  which  the  Co. ,  89  N.  J.  Eq.  465  ;  State  v.  Johnson, 
offer  was  made,  in  a  conveyance  to  third  11  Ired.  L.  (N.  C.)  647,  659;  Parsons  v. 
persons,  is  no  acceptance,  for  it  is  not  a  Atlanta  Univ.  Trs.,  44  Ga.  529  (1871); 
step  in  the  direction  of  occupation  and  Gedge  v.  Commonwealth,  9  Bush  (Ky.), 
use  in  the  manner  proposed.    The  offer  61  (1872);  Dayton  v.  Rutland,  84  IlL  W 
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for,  by  tLe  anthority  which  has  the  legal  power  to  adopt  the 
t  or  highway,  or  from  long  user  by  the  public.^ 

;  8.  c.  25  Am.  Bep.  457  ;  Oilder  v,  120  HI.  92  (1886).    The  acceptance  on 

im,  67  Tex.  845  ;  Kennedy  v.  Cum-  the  part  of  an  incorporated  town  or  city, 

d,  65  Md.  51 4 ;  Tower  v,  Rutland,  of  an  amended  charter,  which  includes  an 

28.     In  this  case  the  court  say,  addition  previously  laid  off  and  platted, 

a  bridge  built  by  a  private  subscrip-  amounts  to  an  acceptance  of  such  addition 

:wtB  a  river  dividing  two  towns  is  and  the  streets  and  alleys  therein.     Des 

ted  to  the  public,  and  the  commis-  Moines  v.   Hall,   24    Iowa,  234   (1868)  ; 

I  of  highways  procure  the  levy  of  a  Requa  v.  Rochester,  45  N.  Y.  129  (1871). 

>  aid  in  rebuilding  it,  and  open  a  Under  the  Ohio  Municipal  Corporations 
xmnecting  the  bridge  with  another  Act,  a  city  cannot  be  chaiged  with  the 
ceep  the  same  in  repair,  and  when  duty  of  repairing  streets  dedicated,  unless 
f  repair  close  it,  such  acts  are  the  its  assent  to  the  dedication  be  given, 
trongeat  evidence  of  an  acceptance  of  Wisby  v,  Bonte,  19  Ohio  St.  238;  Requa 
lication.  Pope  v.  Union,  18  N.  J.  v.  Rochester  (construction  of  charter),  45 
82.  Proof  of  acceptance  of  street  N.  Y.  129.  Where  an  owner  dedicated, 
wn  council  digging  a  well  therein,  upon  a  map,  a  strip  of  land  within  a  town 
T.  C.  V.  Lythgoe,  7  Rich.  (S.  C.)  for  a  street,  and  afterwards,  6y  a  n«tr  cAar- 
485.      Other    proof   of   adoption,  ter,  the  town  limits  were  reduced  so  as  not 

9tt  V.  Boyalton,  17  Yt.  40;  Detroit  to  include  the  land,  it  was  held,  that  the 

.  k  Milw.  R.  R.  Co.,  23  Mich.  173  ;  city  could  not  accept  the  land  so  dedicated, 

p.  Johnston,  21  Mich.  319  ;  Shartle  because  it  had  no  extra-territorial  jnrisdic- 

ineapolis,  17  Minn.  308  (1871);  Em-  tion,  and  that  the  subsequent  extension 

Washington,  1  Brayton  (Yt.),  128;  of  the  limits  to  cover  the  property  did 

18  r.  Atlanta  Univ.  Trs.,  44  6a.  529;  not  cure    the    inability  to    accept     St. 

p.  St.  Charles,  49  Mo.  509  (1872).  Louis  v.   St.   Louis    University,  88  Mo. 

:higan  it  has  been  several  times  de-  155.    Where  the  State  dedicates  streets 

that  an  acceptance  of  a  plat  contain'  by  platting  a  city  upon  its  own  land,  the 

teUj  &c.,  by  the  proper  authorities,  act   is,  of  itself,  an  acceptance   by  the 

alf  of  the  public,  was  essential  to  a  public.     Reilly  v.  Racine,   51  Wis.  526 ; 

•te    dedication.      Cass    County    v.  supra,  sec.  635,  note.     In  Iowa  a  statute 

,  44  Mich.  467,  noticed  supra ;  Peo-  requires  an  acceptance  and  confirmation 

Jones,    6  Mich.   176  ;  Tillman  v.  by  ordinance   especially  passed    for   the 

>,  12  Mich.  401;  Baker  v.  Johnston,  purpose.      Laughlin  v.   Washington,    63 

rh.   319  ;  8.  P.  Niagara  Falls  Susp.  Iowa,  652. 

K  V.  Bachman,  66  N.  Y.  261  (1876).  *  Commonwealth  v.  Belden,   13  Met. 

id  compare  Lake  Yiew  r.  Le  Bahn,  (Mass.)  10  (1847)  ;  Hemphill  v.  Boston, 

IL   92.     In   Connecticut    the  whole  8  Gush.  (Mass.)  195  (1851);  Jennings  v. 

•    of  the    dedication    and   accept-  Tisbury,  5  Gray  (Mass.),  73  (1855);  Hay- 

>f  highways  and  streets,   there  be-  den  v.  Attleborough,  7  Gray  (Mass.),  388  ; 

>  statute  on  the  subject,  rests  on  Abbott  v.  Cottage  City,  143  Mass.  521 
inciples  of  the  common  law,  and  the  (1837),  where  Mr.  Justice  Holmes  says 
able  doctrine  is  maintained  that  an  the  true  view  is  ''that  acceptance  will  be 
inee  by  the  public  will  he  presume  presumed  if  the  gift  is  beneficial,  and  user 
clearly  beneficial,  of  which  the  actual  is  evidence  that  it  is  beneficial."    Mander- 

II  be  strong  evidence  ;  but  a  reason-  schid  v.  Dubuque,  29  lown,  73,  in  which 
ime  is  to  be  allowed  for  such  ac-  the  subject  is  well  discussed  by  Mr.  Jus- 
C8  ;  and  in  the  case  of  a  city  street  tice  Beck,  See,  also.  State  v.  New  Boston, 
I  for  settlement  upon  it,  a  reasonable  UN.  H.  413,  where  the  court  says  that 
rould  be  the  time  required  for  the  '*an  express,  formal  dedication  to  the 
lent  of  the  adjoining  lots.  Guthrie  public,  an  acceptance  by  some  public 
w  Haven,  31  Conn.  308  (1868).  agent  properly  authorized,  or  hy  long  use 
principle.  Lake  Yiew  v.  Le  Bahn,  of  the  public,  would,  upon  the  authorities. 
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PuMic  Squares  and  Their  Uses. 

§  643   (506).    Public  Sqnares.  —  Taking  private  property  far  a 
public  square,  in  a  city,  is  taking  the  same  iot  public  use,  and  it  may 

constitute  a  pablic  highway ;  thongh,  un-  The  principles  in  the  text  are  well  il- 
less  there  had  been  an  acceptance,  express  Instrated  by  the  case  of  The  State  v.  Car- 
or  implied,  it  seems  the  road  would  not  ver,  5  Stiob.  (S.  C.)  L.  217  (1850),  where 
become  a  highway."  By  mere  ueer  alone,  the  defendant  was  indicted  for  obstructing 
there  being  no  element  of  dedication,  and  two  streets  in  an  addition  to  a  town.  The 
no  acceptance,  or  facts  from  which  it  can  streets  were  designated  on  a  plat  by  the 
be  implied,  the  land  does  not  become  a  proprietor,  and  the  defendant's  lots  were 
piiblic  highway,  unless  the  user  is  contin-  bounded  thereby.  Other  parties  were  in- 
uous  for  the  full  statutory  period ;  user  terested  in  the  same  dedication,  and, 
alone  for  a  less  period  is  not  sufficient  to  against  their  protest,  defendant  fenced  up 
charge  the  public  with  the  duty  to  repair  the  streets  in  front  of  his  lots.  These 
imposed  by  statute.  See  Jennings  v,  Tia-  had  never  been  accepted  by  the  town  an- 
bury, 5  Gray,  78  (1855)  ;  Rowell  v.  Mont-  thorities,  or  worked  upon.  It  was  hdd 
ville,  4  Me.  270;  State  v.  Bradbury,  40  that  the  defendant  could  not  be  oonykted 
Me.  154  (1855);  State  v.  Wilson,  42  Me.  on  this  evidence,  and  that  the  mere  as- 
9  (1856)  ;  Commonwealths.  Low,  8  Pick,  sertion  of  the  public  right  to  the  streets 
408  (1826),  and  comments  on  that  case  in  by  the  prosecuting  officer  of  the  State^  by 
Commonwealth  V.  Belden,  18  Met.  (Mass.)  indictment  for  their  obstmction,  wts  not 
10,  15  (1847) ;  Commonwealth  v.  Charles-  sufficient.  The  court,  admitting  that  there 
town,  1  Pick.  179  (1822)  ;  Beed  v.  North-  was  a  dedication  so  fur  as  the  proprietor, 
field,  13  Pick.  94  (1832) ;  Jones  v.  Andover,  by  any  act  of  his,  could  effect  it,  remaiked 
9  Pick.  146  (1829) ;  Remington  v.  Mil-  that,  "it  is  very  clear,  from  the  aatkori- 
lard,  1  R.  1.  98  ;  Kennedy  v.  Cumberland,  ties,  that  without  some  act  of  acceptance 
65  Md.  514  ;  People  v.  Loefhelm,  102  or  some  use  by  the  public,  the  owner  of 
N.  Y.  1  (no  formal  laying  out  of  a  street  the  land  cannot  create  a  street  in  a  town, 
is  necessary).  Commonwealth  v,  Moore-  or  a  public  road  in  the  conntry.  The 
head,  118  Pa.  St.  344  ;  /n  re  Alley  in  reason  is  very  clear.  The  opening  andre^ 
Pittsburgh,  104  Pa.  St.  622  ;  Getchell  v,  pairing  of  streets  and  roads  impose  an  ex- 
Benedict,  57  Iowa,  121  ;  Waterloo  v.  pense  on  the  public,  and  in  this  State 
Union  Mill  Co.  (Iowa),  34  N.  W.  Rep.  (Georgetown  St.  Comm'rs  v.  Taylor,  2 
197  (1887);  Brakken  v.  Minneapolis  &  Bay  (S.  C),  282),  subject  the  authorities; 
St.  L.  Ry.  Co.,  29  Minn.  41 ;  Morse  v.  whose  duty  it  is  to  repair,  to  indictment 
Zeise  (requisites  of  common-law  dedica-  for  neglect  of  duty.  Now,  this  charge  and 
tion),  84  Minn.  35.  If  not  a  public  liability  can  only  be  imposed  by  law;  but 
highway,  a  party  is  not  indictable  for  ob-  if  the  simple  act  of  dedication  could  hn- 
structing  it,  or  a  town  for  neglecting  to  pose  them,  then  they  would  be  imposed, 
repair  it.  Hemphill  v.  Boston,  8  Cush.  not  by  law,  but  by  the  will  of  an  Individ- 
(Mass.)  195  ;  State  v.  Bradbury,  40  Me.  ual.  All  the  cases,  both  Knglish  and 
154  ;  Commonwealth  v.  Low,  3  Pick.  408;  American,  sustain  these  positions.  Bex  v. 
Commonwealth  v.  Belden,  13  Met.  (Mass.)  Inhabitants  of  Leake,  5  Bam.  A  Ad.  469, 
10,  15  ;  State  v.  Richmond,  1  R.  I.  49.  does  not  decide  that  there  need  be  no 
An  indictment  for  erecting  and  continuing  acceptance  ;  it  decides  only  that  where  a 
a  nuisance  by  obstructing  a  street  by  a  road  has  been  established,  by  use,  as  a 
railroad  switch  cannot  be  maintained,  public  road,  the  parish  was  bound  to  re- 
when  there  toas  no  acceptance  by  the  town,  pair,  without  any  act  of  adoption.  The 
expressly  or  by  implication,  of  the  de<li-  use  by  the  public  was  the  same  as  adop- 
cation  of  the  street  by  the  owner.  Gedge  tion  by  the  parish.^  Followed,  Aiken  T. 
V.  Commonwealth,  9  Bush  (Ky.),  61  C.  v.  Lythgoe,  7  Rich,  (a  C.)  Law,  486 
(1872) ;  post,  sec  981.  (1854).     LiaJbUity   qf  pMic   to 
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lawfully  be  done  on  compensation  being  made;  and  the  mode  of 
compensation^  whether  by  a  tax  upon  the  whole  city  or  upon  those 
spedally  benefited,  is  a  matter  for  legislative  r^ulation.^ 

§  644  (507).  Same  snbject.  —  The  doctrine  of  dedication  to 
public  uses  has  also  been  extended  and  applied  to  public  squares  in 
cities  and  villages,  these  being  regarded  as  easements  for  the  benefit 
of  the  public ;  and  the  fact  of  dedication  may  be  established  in  the 
same  manner  as  in  the  case  of  highways  and  streets.^ 

adoi)ted  as  test  to  detennine  whether  a  Daniels    v.    Wilson    ("reserved    public 

road  is  pablic  or  private.    Teagarden  v.  square"),  27  Wis.  492  (1871) ;  San  Le* 

McBean,  83  Miss.  288;  State  v.  Qregg,  2  andro  v,  Le  Breton  (<*coart  square")  72 

HiU  (S.  C),  888 ;  Smith  v.  Kinard,  lb.  Cal.  170  (1887) ;  Lee  v.  Monnd  Station 

642;    HaU  v.   Meriden,   48  Conn.  416.  ("pablic  square  "on  recorded  map),  118 

User  by  the  public  for  three  weeks,  with  IlL  804 ;  supra,  sec  686,  note, 
knowledge  of  the  fiftct  by  the  city,  held         "  Whenever  a  public  square  or  oomnum 

not  sufficient  evidence  of  an  acceptance,  is  marked  out  or  set  apart  as  such  by  the 

T^nghlin  r.  Washington,  68  Iowa,  652.  owners,  and  individuals  are  induced  to 

^  Owners,   &&,  v,  Albany,  15  Wend,  purchase  lots  or  lands  bordering  thereon, 

374(1886);  Bouton  v,  Brooklyn,  15  Barb,  in  the  expectation  held  out  by  the  pro* 

875^  884  (as  to  assessment  for  park).    See  prietor  that  it  should  so  remain  ;  or  even 

chapter  on  Eminent  Domain,  anle,  and  on  if  there  are  no  marks  upon  the  ground, 

TaxatioD, /Mil.  but   a   map  or  plan  is  made   and  lots 

s  Commonwealth  v.  Bush,  14  Pa.  St.  marked  thereon  and  sold  as  such,  it  is  not 

186  (1860);  State  v,  Wilkinson,   2  Yt.  competent  for  the  proprietors  to  disap- 

480 ;   Abbott    «.    Cottage    City    (public  point  the  exx)ectations  of  the  purchasers 

square),  148  Mass.  521  (1887),  where  the  by  resuming  the  lands  thus  set  apart,  and 

cascB  are  coHected  by  Holmes,  J.     Indict-  appropriating  them   to  any  other  use." 

ment  for  obstructing  public  square  of  St.  Per   WUliams,  J.,   in    Abbott  v.   Mills 

Albans  by  a  building.    Abbott  v.  Mills,  (Court-House  Square),  8  Vt.  526  ;  Prince- 

8  Vt.  521 ;   State  v,  Catlin,  lb,  530,  as  ville  v.  Auten,  77  111.  825  (1875) ;  Price 

to  Burlington  Common   or  Court-House  v,  Thompson,  48  Mo.  868  ;  Price  v.  Brack- 

Square,    and    College   Creen  ;    State    v.  enridge,  92  Mo.  878;  8.  c.  5  8.  W.  Rep. 

Trask,  6  V t  855  ;  Watertown  v.  Cowen,  20  ;  Lamar  Co.  v,  Clements,  49  Tex.  347. 

4  Paige  Ch.  (N.  Y.)  510,  as  to  village  The  purchasers  may  enjoin  the  owner  of 

square  laid  out  by  proprietor,  following  the  land  or  his  voluntaiy  grantee  from  the 

the  doctrine  of  Cincinnati  v.  White's  Les-  erection  of  buildings  upon   the   square. 

see,   6  Pet  481 ;    Huber  v,   Gazley,   18  Fisher «.  Beard,  40  Iowa,  625  (1875).    So 

Ohio,  18 ;   Lederq  v.  Gallipolis  Trs.,  7  a  court  of  equity  wiU  enjoin  the  erection 

Ohio,  Pt.  1,  218 ;    Pearsall  v.  Post,  20  of  a  town-hall  upon  the  public  square. 

Wend.  Ill,  117 ;  8.  a  22  Wend.  425,  488,  Princeville  v.  Auten,  77  111.  325  (1875). 
451,  454 ;  Winona  v.  Huff,  11  Minn.  119  ;         The  owner  of  land  fronting  on  a  com- 

Doe  V.  Attica,  7  Ind.  641 ;  Reynolds'  Heirs  mon  or  public  park  participates  with  the 

V.  Stark  Co.  Comm'rs,  5  Ohio,  204  (dona-  public  in  a  beneficial  interest  therein,  and 

tion  for  "county  buildings");  Smith  v,  may  maintain  injunction  to  protect  his 

Heuston  (donation  for  "public  [county]  interest.     In  this  case  the  building  of  a 

buildings"),  6  Ohio,  101 ;  Brown  v,  Man-  wall  along  a  highway,  taking  in  a  part  of 

ning  ("P.  Square"),  6  Ohio,  298  ;  Leba-  a  public  green,  so  as  to  obstruct  the  view 

non  V,  Warren   Co.  Comm'rs  ("public  from  complainant's  house,  was  restrained, 

ground"),  9  Ohio,  80;  Dover  v.  Fox,  9  Wheeler  o.  Bedford,  54  Conn.  244  (1886). 
B.  Mon.  (Ky.)  200;   Baker  v,  Johnston         Nature  and  effect  of  a  conveyance  of 

(••public  square"),  21  Mich.  819  (1870);  land  to  trustees,  with  an  election  to  them 
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§  645  (508).  Same  snbject  Use  of  Sqaaras,  &o.  —  Where 
the  wards  "piiblic  square**  are  used  on  a  plat  this  is  an  unrestricted 
*  dedication  to  public  use,^  and  the  use  varies  according  to  circum- 
stances, to  be  judged  of  and  directed  by  the  proper  local  authorities 
or  corporate  guardian,  subject  to  the  control  of  the  laws  and  the 
courts-*    The  local  authorities  have,  however,  no  implied  power  to 

to  dedicate  as  a  public  square  or  not,  as  opinion  in  Baird  v.  Rice,  68  Pa.  St.  489, 

they  might  see  fit,  see  New  York  v.  Stny-  497  (1871),  where  he  gives  the  history  of 

vesant,    17   N.  Y.  84  (1858) ;  11  Paige,  the  public  squares  of  Philadelphia  and 

414.  states  the  nature  of  the  uses  for  which 

The  word  **park**  wrUUn  upcn  a  block  they  were  dedicated  by  Penn. 
on  a  map  of  city  property  indicates  a  pub-         **  Place,"  as  used  in  plats  of  towns,  "  is 

lie  use ;   and  conveyances  made  by  the  a  French  word,  and  means  a  public  place 

owners  of  the  plotted  land,  by  reference  surrounded  by  buildings,  kept  open  for  the 

to  such  map,  operate  conclusively  as  a  embelliiihment  of  a  dtj  or  the  convenience 

dedication  of  the  block.     Price  v.  Plain-  of  its  commerce."    Per  PrtsUm,  J.,  in 

field,  40  N.  J.  L.  608 ;  Maywood  Co.  v.  Xiques  v,   Biyac,   7  La.   An.    498,  610 

May  wood  ("Maywood  Park"  on  recorded  (1862) ;  Langley  r.  Oallipolis,  2  Ohio  St. 

plat),  118  IlL  61.  107.   Indefinite  location.    Bong  v.  Shon«- 

Conveyance  on  condition  that  the  land  beiger,  2  Watts  (Pa.),  28. 
be  used  only  for  a  Umm  koute,    French  v.  <  Commonwealth  v.  Albuiger,  1  Whart. 

Quincy,  8  Allen  (Mass.),  9.    The  convey-  (Pa.)  469,   per  Sergeant,  J.  ;  referred  to 

ance  of  a  block  of  ground  for  the  use  of  by  Oibson,  C.  J.,  Commonwealth  «.  Bow- 

the  public  as  a  "  couri-houte  equare  '*  ere-  man,  supra  ;  Baker  v.  Johnston,  21  Mich. 

ates  a  trust  which  is  not  executed  by  a  819  (1870),  where  Campbell,  J.,  discassea 

sale  of  the  block  or  a  portion  of  it,  and  this  subject.    Baird  «.  fiioe,  68  Pa.  St. 

the  application  of   the  proceeds  to  the  489  (1871).    In  this  case  Read,  J.,  tracea 

erection  of  a  court-house.    Franklin  Co.  the  history  of  the  public  squares  in  Phil»- 

Comm'rs  v.  Lathrop,  9  Kan.  468  (1872).  delphia  dedicated  by  Penn  "  for  like 


The    words    "county    block,"    marked  as  the  Moorfields  in  London,"  and  the 

across  a  block  on  a  town  plat,  held  not  centre  square  for  buUdings  and  publio  €0»- 

a  sufficient  dedication  to  the  county  un-  cems ;  and  it  was  held  that  the  legislatars 

der  the  statute*  of  Minnesota.     Hennepin  might  vacate  streets  in  this  latter  sqnara 

Co.  Comm*rs  v.   Dayton,  17  Minn.  260  and  authorize  the  erection  of   a   coort- 

(1871).  house  and  municipal  buildings  thereon, 

1  Commonwealth  v.  Bush,  14  Pa.  St.  since  this  was  in  efiect  nothing  more  than 

186  (1850) ;  Commonwealth  v.  Bowman,  a  legislative  appropriation  of  the  square 

8  Pa.  St.  202 ;  Alton  r.  III.  Transp.  Ca,  and  streets  to  the  purposes  ton  which 

12  111.  38,  60.     Space  marked  '*  College  the  square  was  originally  dedicated.     The 

Square,**  held  to  be  a  dedication  to  public  right  to  erect  a  public  library  building 

use  for  an  institution  of  learning.    Weep-  upon  '*  Centre  Park,  in  section  7  of  the 

ing  Water  v.  Reed,  21  Neb.  261.  dty  of  Detroit,"  was  sustained  as  a  nae 

'*  Squares,"  says  Bohn,  in  his  Hand-  which  fell  within  the  particolar  dedioa- 
book  of  London,  1854,  '*are  an  excellent  tion,  the  history  of  which  is  given  by 
feature,  peculiar  to  the  large  towns  of  Campbell,  J.,  and  the  power  of  the  legis- 
England,  but  more  particularly  to  Lon-  lature  and  the  municipality  over  the  pur* 
don,  being  distinguished  from  the  Piazzi,  poses  for  which  public  places  may  be  used, 
Plaaast  Places,  &c.,  of  continental  cities,  discuswd.  Riggs  ».  Detroit  Bd.  of  Ed., 
by  having  originated  in  a  sacrifice  of  27  Mich.  262  (1878). 
building  ground,  not  to  the  purposes  of  In  Jacksonville  v.  Jacks.  Ry.  Go., 
ornament  and  architectural  beauty,  but  67  III.  640  (1878),  Thornton,  J.,  aayt: 
to  the  pore  necessity  for  ventilation.**  "What  were  the  uses  and  parposea  in- 
Quoted  by  Read,  J.,  in  his  interesting  tended  I    Strmts  and  a  public  aquart  an 
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authorize  private  dwelling-houses  or  other  private  structures  to  be 
erected  thereon,  and,  if  erected,  they  are  public  and  indictable  nui- 
sances.^ It  has  been  held  that,  under  circumstances,  the  corporate 
authorities  may  authorize  the  use  thereof  for  public  buildings,  but 
the  right  to  erect  county  buildings  upon  the  public  square  of  a 
county  town  is  regarded  by  Chief  Justice  Gibson  as  resting  alone 
on  a  usage  which,  in  Pennsylvania,  "  has  acquired  the  consistence 
of  law."  « 

denoUd.  Each  has  a  well-known  and  well-  have  a  right  to  pass  over  it  without  un- 
defined use  and  meaning.  The  one  was  reasonable  let  or  hindrance,  —  in  which 
designed  for  the  purpose  of  travel,  and  the  respect  it  differs  from  the  public  squares 
right  of  passage  over  the  streets  in  any  in  Philadelphia,  which  are  dedicated  to 
mode  not  to  destroy  their  usefulness  was  health  and  recreation,  and  which  are  ne- 
given  by  the  plat.  The  square  was  in-  cessarily  subjected  to  regulation  by  the 
tended  for  beauty  and  adornment,  and  for  local  authorities."  The  case,  however, 
the  health  and  recreation  of  the  public  recognizes  the  right  of  the  county  to 
A  dedication  must  always  be  construed  reasonable  accommodation  for  its  court- 
with  reference  to  the  object  with  which  it  house  and  public  offices  in  the  great 
was  made.  The  donors  never  could  have  square  of  the  county  town,  the  foundation 
intended  that  this  ground  should  be  used  of  this  right  being,  as  expressed  by  Oib- 
as  a  street."  son,  C.  J.,  "  one  of  the  usages  of  our 

Streets  bordering  or  terminating  on  nav-  State,  which  has  acquired  the  consistence 

igabU  rivers  may  be  used  as  wharves.    See  of  law."    The  extent  of  the  right  is  lim- 

ante,  sees.  104,  note,  684,  note.  ited  to  the  single  purpose  sanctioned  by 

^  Commonwealth  v.  Rush,  14  Pa.  St.  the  usage.  Commonwealth  v.  Bowman, 
186  ;  State  V.  Atkinson,  24  Vt.  448  (1852);  8  Pa.  St.  202  (1846) ;  post,  sec.  646.  In 
Hutchinson  v.  Pratt,  11  Vt.  402,  423,  per  Ltdiana,  it  is  said  by  Davison,  J.,  argii- 
Williams,  C.  J.;  Pomeroy  v.  Mills,  3  Vt.  endo,  in  Westfall  v.  Hunt,  8  Ind.  174, 
279  ;  State  v.  Woodward,  23  Vt.  92  that  "  the  phrase,  *  public  square,'  when 
(1850);  Columbus  v.  Jaques  (market-  used  in  our  statutes, — as  also  in  its  pop- 
house  in  street),  30  Ga.  506 ;  State  v,  ular  import,  —  refers  almost  excUisiveiy 
Mobile,  5  Port.  (Ala.)  279;  People  v.  Car-  to  grounds  occupied  by  the  court-house 
penter,  1  Mich.  273  (1849) ;  Coojier  v.  and  owned  by  the  county."  Control  of 
Alden,  Harring.  Ch.  (Mich.)  72.  As  to  public  square  within  the  limits  of  the 
erections,  under  the  civil  law,  upon  lands  city  corporation,  on  which  a  court-house 
dedicate<l  to  public  use,  see  New  Orleans  and  jail  were  situated,  held  to  be  in  the 
r.  United  States,  10  Pet.  661,  725,  735,  city  authorities,  against  whose  ordinance 
per  McLean,  J.     Post,  sec  660,  note.  the  county  authorities  could  not  crente  a 

»  Langley  v.  Gallipolis,  2  Ohio  St.  107,  nuisance  by  the  erection  of  horse-racks 

110  (1853),  per  Bartley,  C.  J.;  Common-  thereon.     Samuels  v.  Nashville,  3  Snced 

wealth  r.  Bowman,  3  Pa,  St.  203  (1846).  (Tenn.),  298  (1855). 

In  this  case  the  defendants  were  indicted  Respective  rights  of  dty  and  county  in 

for   occupying,    by    authority   from    the  square,   and   effect    of   abandonment   by 

county  commissioners,   a  building  upon  county.     Campbell  Co.  Court  v.  Newport, 

the  square  (dedicated  without  restriction)  12  B.  Mon.  (Ky.)  538  (1851);  Augusta  v. 

of  an  incorporated  town.     Gibson,  C.  J.,  Perkins,  8  B.  Mon.  (Ky.)  207;  Rutherford 

said:    "The  public  squars  is  as  much  a  v.  Taylor,  38  Mo.  315.     A  public  square 

highway  as  if  it  were  a  street,  and  neither  laid  out  before  the  city  was  incorporated 

the  county  nor  the  public  can  block  it  up,  had  been  used  since  1743  for  court-house, 

to  the  prejudice  of  the  public  or  of  an  in-  jail,  and  county  purposes,  including  hitch- 

difidnaL  ...  It  is  dedicated  to  the  use  ing-posts  and  standing  room  for  farmers' 

of  aO  of  the  citizeni  as  a  highway,  and  all  horses.    The  city  was  restrained  at  the 
▼OL.  n.  —  8 
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§  646  (509).  Same  snbjeot.  —  The  uses  and  purposes  of  ^pvUic 
square  or  common  are,  in  some  respects,  different  from  those  of  a 
public  highway.  Thus,  a  street  or  highway  cannot  be  enclosed  by 
the  local  authorities ;  but  a  public  square  or  common  in  a  town  or 
city,  where  the  dedication  is  general  and  without  special  limitation 
or  use,  may  be  enclosed,  notwithstanding  it  has  remained  open  uumy 
years,  and  be  improved  and  ornamented  for  recreation  and  health. 
But  the  place  must,  for  the  purpose  of  the  dedication,  remain  free 
and  common  to  the  use  of  all  the  public.^ 

§  647.  Same  anbjeot  —  A  county  has  no  inherent  right  to  appro- 
priate the  exclusive  use  of  a  public  square  in  a  town,  not  dedicated 
expressly  to  it  but  to  the  public  or  citizens  generally.  It  has  no 
more  right  than  an  individual  to  prevent  or  disturb  the  enjoyment  of 
the  inhabitants  in  grounds  dedicated  to  public  use.' 

instance  of  the  county  from  removing  the  Plaqaemine,  14  La.  An.  152  (1S49).  In 
hitching-posts  and  otherwise  altering  a  this  case,  Merrick,  C.  J.,  ohaerres :  "  As  a 
part  of  the  square.  Frederick  Co.  v.  public  square  is  not  designed  as  a  highway 
Winchester  (Va.),  5  Southeast.  Bep.  844  ;  or  thoroughfiEtre  for  all  sorts  of  convey- 
tvproj  sec.  636»  note ;  infroy  sec.  647.  ances,  but  is  intended  as  an  ornament 
^  Langley  v.  Gallipolis,  2  Ohio  St.  107  of  a  town  and  place  of  recreation  and 
(1853).  See  Baker  p.  Johnston,  21  Mich,  amusement,  the  corporate  authorities 
819 ;  suproj  sec  645,  and  note ;  Seguin  v.  may  enclose  the  same."  Compare  re- 
Ireland,  58  Tex.  188.  A  part  of  a  public  marks  of  Oibtom,  C.  J.,  in  Common- 
plcua  or  square  does  not  become  a  public  wealth  v.  Bowman,  Mfm,  aec  645, 
street  by  being  excluded  from  an  enclosure  note.  See,  also,  Baird  v.  Rice,  68  Pa.  St 
erected  about  the  rest  of  the  square  and  489  (1871). 

used  as  a  street.    Cohn  v.   Parcels,   72        **  Square"  defaud,    Meth.  K  Chinch  v. 

Cal.  867.     Where  a  statute  provided  for  Hoboken,  S3  N.  J.  Law,  18  (1868);  Baird 

laying  out  a  town  and  dedicated  a  tract  v.  Rice,  eupra, 

as  a  commoti  for  the  advancement  of  fts  '*  By  a  *town  common*  in  common  par- 
interests  as  a  town  and  its  commercial  lance,  is  understood  an  enclosed  or  nn- 
prosperity,  it  was  held  that  the  town  enclosed  place  belonging  to  the  town, 
could  lawfully  grant  a  part  of  the  com-  in  which  no  individual  has  a  private 
mon  for  a  railroad  depot,  Crawfonl  r.  property."  Pcr  Oasttm,  J.,  in  Bath 
Mobile  &  0.  R  R.  Ca,  67  Oa.  405.  Com-  Comrn'ra  v.  Boyd,  1  Ired.  (N.  C.)  L.  194 
pare  Barney  v.  Keokuk,  94  U.  S.   324  ;  (1840). 

s.  c.  4  Dillon,  593  ;  po<  chap,  on  Streets.         Ferry  right  of  riparian  donor  on  the 

The  public  may  acquire  a  hightcay  across  deilicated  front  or  commons  rsoognind  as 

a  public  square  by  dedication  or  by  user  for  reserved  by  him  by  reason  of  long  user 

twenty  )*ears.    The  county  authorities  in  and  acquiescence  Uierein  by  the  pablie. 

InditiKa    may  make  such  a  dedication.  Newport  v,   Taylor's  Ex.,   16  B.    Mon. 

Greene  County  r.  Huff,  91  Ind.  338 ;  see  (Ky.)  699  (1855).    As  to  ferries,  see  ante. 


K 


is/Wi,  sec.  643,  note.  chap.  vi.     Wharf    i^Us  of  sudk  donor. 

May  be  enclosed  and  omnmented.  Hutch-  Ante,  sec.  634,  note, 

inson  r.  Pratt,   11  Vt   402.  423  (1839),  ^  McCullough  v.  San  Frandseo  Bd.  of 

where  JTiV/uimt,  C.  J.,  points  out  some  Ed.,  51   Cal.  418  ;  PrinoeviUe  «.  Antcn, 

nf  the  dillerences  between  public  squares  77  111.  825  (1875).    Jnts^  see.  64^  snd 

and  oommoDS  and  highways.    Leftwich  v.  note. 


§  648  DEDICATION  :    OTHEB  PURPOSES.  767 

Dedication  for  Other  Purposes, 

§  648  (510).  Dedication  for  other  Public  or  Charitable  Pnrpoeee. 
—  Property  may  also  be  dedicated  in  writing  or  by  parol  to  other 
municipal,  ptMic,  or  charitable  uses,  such  as  church  squares  or  lots,^ 
for  a  hurying-ground ;  *  for  markets ;  '  for  public  buildings  ;  *  for 
school  purposes  ;  ^  and  for  purposes  of  recreation  and  ornament.^  But 
the  use  must  be  a  public  one.^ 

^  Antones  v.  EslavB,  9    Port  (Ala.)  cipal  uses.    Under  snch  legislative  author- 

527  (1839);  Hannibal  v.  Draper,  15  Mo.  ity  the  council  took  action  to  change  the 

634  (1852).     Ckurch  Ida  on  plat  held  to  use  of  the  land  so  as  to  convert  it  into  a 

be  a  dedication  for  a  public  purpose,  in  public  market  place.    The  Chancellor  held 

which  the  municipality  has  an  interest,  that  the  use  for  cemetery  purposes  was  per- 

and  can  qect  the  dedicator  or  his  gran-  petual,  and  not  capable  of  being  divested 

tee.    Bnt  Mr.  Chief  Justice  EvuU^»  opin-  by  legislative   enactment.     Stockton  v. 

ion  ii,  that  bj  such  a  designation,  the  Newark,  42  N.  J.  Eq.  (15  Stew.)   581. 

property  is  not  loeu»  pMieuSf  but  private.  But  the  Court  of  Errors  and  Appeals  re- 

lUques  V.  Bigac,  7  La.  An.  498.    In  this  versed  this  judgment,  and  held  that  the 

ease,  relating  to  "  Annunciation  Place,"  use  was  a  charitable  and  public  one,  and 

or   "  Square,"  the   dvU  law  relating  to  as  such  was  subject  to  legislative  change 

dedication,  and  particularly   dedications  in  the  manner  attempted.     Newark  v. 

for  choreh  purposes,  is  very  fully  consid-  Stockton,  44  N.  J.  Eq.  ^179.    Infra^  sees. 

ered.    In  Lennigv.  Ocean  City  Assoc,  41  651,  651  a. 

N.  J.  Eq.  (14  Stew.)  24,  land  was  dedi-         *  Dnmmer  v.  Jersey  City,  1  Spencer 

cited   to   public    use   for   eamp-meeHng  (N.  J.  L.),  86  (1848) ;  The  President,  &c. 

purposes.  v,  Indianapolis,  12  Ind.  620. 

Under  general  dedication  of  **  Church         *  Reynolds's     Heirs    v.     Stark     Co. 

Square^**  what  church  entitled.   Christian  Comm'rs,  5  Ohio,  204;  Smith  v,  Houston, 

Church  V.  Scholte,  2  Iowa,  27  ;  Chapman  6  Ohio,  101 ;  lb,  298,  805. 
V.  Gordon,  29  6a.  250  ;  Beatty  v,  Kurtz,  *  Kllnkener  v.  School  District,  11  Pa. 

2  Pet.  566  ;  Shapleigh  v,  Pilsbnry,  1  Me.  St  444. 

271,  280  ;  Rice  v.  Osgood,  9  Mass.  38  ;  ^  Pella  v.  Scholte,  24  Iowa,  283.    The 

PearaaU  r.  Post,  20  Wend.  (N.  Y.)  Ill,  words  on  a  plat,  **  Garden  Square"  held 

118,  per  Cowen,  J.  not  necessarily  to  imply  a  dedication.    lb. 

«  Hunter  ».  Sandy  Hill  Tre.,  6  Hill  So  of  the  words,  **  Speiicer  Square"  Lo- 
(N.  Y.),  407  (1844)  ;  criticised,  2  Smith  gansport  r.  Dunn,  8  Ind.  378.  Square 
Lead.  Caa.  (4th  ed.)  198.  See,  also.  Post  marked  **  Coliseum"  Livaudais  v.  Mu- 
ff. Peaisall,  22  Wend.  (N.  Y.)  425,  454 ;  nicipality,  16  La.  509 ;  Xiques  v.  Bujac, 
Weisenbeig  v,  Truman,  58  Cal.  63  ;  Wood  7  La.  An.  498  ;  Cox  v.  Griffin,  18  Ga. 
r.  Maoon  &  B.  R.  R.  Co.,  68  Ga.  589.  728.  The  word  "  Park,"  on  plat  cor;- 
The  title  to  land  was  vested  in  a  city  for  a  strued.  Perrin  v.  N.  Y.  Central  R.  R. 
burial-ground  forever.  Afterwards  an  act  Co.,  86  N.  Y.  120  ;  Price  v,  Thompson, 
of  the  legisIatuTe  was  passed  directing  the  88  Mo.  363.  In  this  last  case  it  was  held 
city  council,  if  in  its  judgment  it  was  wise  that  under  the  statute  of  Missouri^  re- 
to  do  80,  to  discontinue  the  use  of  the  land  specting  the  dedication  of  property  to 
as  a  cemetery  and  devote  it  to  other  muni-  public  use,  the  corporate  authorities  of  a 


^  Todd  V.   Pittsburgh,   Ft.  W.   Sl  C.  plat  with  street  entitled  "  Railroad  Ave- 

R.  R.  Co.,  19  Ohio  St  514.     Marking  on  nue,"  with  the  words  therein  "R.  R.  De- 

pkt  a  lot,  '^DepU  of  0,  A  P.  BaUroad^*'  pot"    Ayres   r.  Pa.  R.  R.  Co.,  48  N.  J. 

does  not  dedicate  it  lb.;  s.  p.  McWiTIiams  L.  44  (1886);  s.  c.  57  Am.  Rep.  538. 
V.  Morgan,  61  IlL  89  {Ufi).    Effect  of 
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§  649  (511).  Use  of  Dedicated  Land  for  Wharves. — Lands  dedica- 
ted to  the  public,  without  restriction,  upon  the  margin  of  a  navigable 
river,  may  be  used  for  a  landing  or  wharf,  as  well  aa  for  purposes  of 
passage.^  Upon  the  adjudged  cases  there  exists  some  doubt  whether 
the  public  can  prescribe  for  or  claim,  by  way  of  implied  or  common* 
law  dedication,  land  for  a  public  landing.  There  may  be  an  express 
dedication  for  this  purpose,  and,  on  principle,  within  the  limits  of  a 
municipality  bordering  on  navigable  waters,  it  would  seem  to  be  go- 
ing too  far  to  say  that  in  no  case  can  a  common-law  dedication  of 
laud  for  a  public  wharf  or  landing  be  shown  by  user,  and  the  propri- 
etor be  estopped  from  denying  the  right  of  the  public  to  such  use.' 

town  could  not,  against  the  objection  of  425.     In  these  cases  the  history  and  DA* 

the  adjoining  lot  owners,  lay  out  a  street  tore  of  dedications  to   public  uses   are 

Uirvugh  a  public  park,  aa  this  waa  A  diveT'  learnedly  considered,  and  the  numerous 

sion  of  the  use.     Whether  they  could  do  cases  collected,  digested,  and  commented 

this  under  the  delegated  power  of  eminent  on.     Same  principle.     Bethnm  v.  Tanker^ 

domain  on  payment  of  damages  was  not  I  Me.  Ill ;  State  v.  Wilson,  42  Me.  9, 

determined.     Same  principle,  Jacksonville  where  the  vature  of  landings  and  the  re* 

V.  Jacks.  Ey.  Co.,  67  HI.  540  (1873).     See  spective  rights  of  the  owner  of  the  scnI 

supra,  sec.  646,  note  ;  infra,  sec.  651,  and  and  the  public  are  elaborately  considered. 

note.     Uses  of  public  park.      Brooklyn  Littlefield  v.  Maxwell,  81  Me.  184.     But 

Park  Coinm'rs  v.  Armstrong,    45  N.  Y.  that  there  may  be  a  prescriptive  right  to^ 

234,  240  (1871)  ;  anU,  sees.  598,  599.     If  or  a  dedication  of,  public  landings,  set 

a  street  runs  through  the  public  square  the  Penny  Pot  Landing  Case,  16  Pa.  8L  79 

council  of  the  city  cannot  direct  it  to  be  (1851)  ;  Goolidge  v.  Learned,  8  Pick.  504; 

fenced    up    unless    specially    authorized.  Municipality  v.  Kirk,  5  La.  An.  84  ;  Ab- 

Portland  v.  Whittle,  3  Oreg.  126  (1869).  bott  v.  Cottage  City,  148  Mass.  621  (18S7); 

Rights  of  adjacent  owners.     See  chapter  where  Pearsall  v.  Post  is  referred  to  l^ 

on  Streets,  post,  sees.  656  a,  656  b.  Holmes,  J.,  in  his  suggestive  and  vmlnabto 

Servitudes  of  view  arising  from  dedica-  opinion, 
tion    to   public   use.      French   v.    New         A  very  eminent  judge  in  Mi$90uri  uses 

Orleans  &C.  R.  R.  Co.,  2  La.  An.  80.  this  language  :  ''As  to  the  ownership  of 

^  Newport  V.  Taylor's  Ex.,  16  B.  Mon.  the  soil  of  the  street,  the  question  is  of 

(Ky.)  C99  (1855);  ante,  sec.  634,  note,  no  practical  importance.     The  right  of  the 

and  cases  cited  ;   post,   sec.    705,   note  ;  owner  of  a  lot  in  town  is  as  much  prop- 

Goiifrey  v.  Alton,  12  111.  29  (1850)  ;  Al-  erty  as  the  lot  itself,  and  the  legisUtort 

ton  V.  111.  Trausp.  Co.,  12  111.  60;  Mayor  can  no  more  deprive  a  man  of  the  one 

r.  Wright,   6  Yerg.   (Tenn.)   497  (1834).  than  the   other  without  compensation.'* 

In  this  last  case  it  was  held  that  a  part  of  Napton,  J. ,  Lackland  v.  No.  Mo.  R.  R.CQ., 

the  public  promenade  might,  by  the  direc-  81  Mo.  180.     See  8.  c.  84  Mo.  259  ;  Thn»> 

tion  of  t)u>  city,  be  converted  into  a  land-  ton  v,  St.  Joseph,  51  Mo.  bll ,  per  Jidam»t 

ing    or    wharf.      The     opinion    asserts,  J.      More  fully  on  this  poin^  see  pod^ 

arguendo,  a  measure  of  power  in  the  cor-  chap,  xviii. 

poration  over  the  public  property  entirely         The  words  **  reserved  landing^*  on  pro- 

too  broad.     As  to  wharves,  see  ante,  sec.  prietor's  I'ecorded  plat,  held  to  indicate 

103  ci5cg.;  Index,  tit.  Wharves.  intention  not  to  dedicate.  Grant  v.  Daven- 

2  Denying  that  the  principle  of  implied  port,  18  Iowa,  179  ;  Cowles  «.  Gray,  14 

dedication  of  public  ways,  squares,   &c.,  Iowa,  1.      Where   land  is  dedicated  u  a 

by  long  user  and  acquiescence,  extends  to  "  commons  "  along  a  navigable  stream,  the 

public  landings,  see  Pearsall  v.  Post,  20  public   authorities    may    bmld    wharves. 

Wend.  Ill  (1888) ;  affirmed  22    Wend.  Newport  v.  Taylor's  Ex.,  16  B.  Hon.  (Ky.) 
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Alienation  and  Change  of  Use. 

§  650  (512).  Alienation  of  Dedicated  Lands ;  Change  of  Use.  —  A 
municipal  corporation  has  no  implied  or  incidental  atUhority  to  alien, 
or  to  dispose  of  for  its  own  benefit,  property  dedicated  to  or  held  by 

it  in  trust  for  the  public  use,  or  to  extinguish  the  public  uses  in  such 
property,  nor  is  such  property  subject  to  the  payment  of  the  debts 
of  the  mimicipality.^ 

699  (1S55);  caiU,  sec  684,  note.  "Levee"  and  the  bailding  had  been  abandoned,  and 
Mankatov.  Meagher,  17  Minn.  265(1871).  was  going  to  ruin.  Cummings  v,  St. 
Words  "  public  levu  "  in  recorded  plat  of  Louis,  90  Mo.  259.  And  see  the  learned 
city  of  Portland,  Oregon,  construed  as  and  valuable  opinion  of  Baldunn,  J.,  in 
meaning  a  public  landing  place,  and  an  Hart  v,  Burnett,  15  CaL  580,  as  to  the 
eflectnal  dedication.  Coffin  v.  Portland,  power  of  the  Spanish  municipal  authori- 
11  Saw.  G.  C.  R.  600 ;  27  Fed.  Rep.  ties  over  the  lands  of  the  pueblo.  As  to 
412  (1886),  Beady,  J.  The  legislature  powerof  the  State  and  the  title  of  San  Fran- 
held  to  have  the  power  to  authorize  the  cisco  to  the  Pueblo  Lands,  see  San  Fran- 
construction  of  wharves,  warehouses,  and  cisco  v,  Canavan,  42  CaL  541  (1872)  ; 
terminal  facilities  by  a  railway  company  Pickett  v,  Hastings,  47  Cal.  269  (1874). 
on  such  levee.  lb.  Compare  Railroad  Co.  A  city  council  cannot  sell  a  public  square 
V.  Portland,  14  Greg.  188.  Supra,  sec.  without  authority  from  the  legislature, 
634,  note  ;  ante,  sees.  108-118.  Beserva-  even  though  the  corporation  holds  it  **  for 
lion  for  "highway  and  other  public  uses."  such  public  uses  as  ihe  council  may,  from 
Cook  V.  Burlington,  80  Iowa,  94  (1870) ;  time  to  time,  direct  and  ordain,"  and  the 
post,  sec.  705,  note.  object  of  selling  is  to  apply  the  proceeds 
I  Meth.  £.  Church  v.  Hoboken,  88  N.  to  the  public  use  of  paying  the  debts  of 
J.  Law,  13  (1868) ;  Augusta  v,  Perkins,  3  the  corporation  incurred  for  public  pur- 
B.  Mon.  (Ky.)  487  ;  Buckner  v.  Augusta,  poses.  Commonwealth  v.  Rush,  14  Pa. 
1  A.  K.  Marsh.  (Ky.)  9  ;  Alves*  Ex.  v.  St.  186  (1850)  ;  Commonwealth  v.  Albur- 
Henderson,  16  B.  Mon.  (Ky.)  131,  168  ger,  1  Whart.  (Pa.)  469,  per  Sergeant,  J. 
(1355) ;  Police  7ury  v.  McCorraack,  32  A  power  to  vacate  streets  does  not  author- 
La.  An.  624  ;  Mathews  r.  Alexandria,  68  he  a  city  to  relinquish  a  part  of  a  street 
Ma  115  ;  Kennedy  v,  Covington,  8  Dana  to  adjoining  owners  for  a  term  of  years,  at 
(Ky.),  50  ;  Rutherford  v.  Taylor,  38  Mo.  the  expiration  of  which  it  is  to  revert  to 
315  ;  Price  v.  Thompson,  48  Mo.  363;  the  city.  Glasgow  v.  St.  Louis,  87  Mo. 
Alton  V.  ni.  Transp.  Co.,  12  111.  60  ;  San  678  ;  post,  sees.  666,  670. 
Autonio  V.  Lewis  (plaza  or  commons),  15  Dedication  on  plat  of  two  lots  "for 
Tex.  388  (1855)  ;  7  Tex.  288  ;  New  Or-  school  purposes,  and  on  which  to  erect 
leans  r.  United  States,  10  Pet.  734  ;  War-  school-houses,"  is  a  dedication  to  a  speci- 
ren  v,  Lyons  City,  22  Iowa,  351  (1867)  ;  fie  use,  and  the  property  is  inalienable  by 
Ransom  v,  Boal,  29  Iowa,  68  (1870)  ;  the  incorporated  place  in  whicli  it  lies,  so 
Branham  v.  San  Jose,  24Cal.  585  (1864)  ;  as  to  (extinguish  the  use.  And  there  is  no 
Brooklyn  Park  Commissioners  v.  Arm-  power  of  alienation  without  the  consent 
strong,  45  N.  Y.  234  (1871);  Jacksonville  of  the  dedicator  or  his  representatives, 
r.  Jacks.  Ry.  Co.,  67  IlL  540  (1873);  even  though  the  lots,  by  reason  of  a  rail- 
CromweU  v.  Conn.  Brown  Stone  Q.  Co.,  road  and  dt'i)ot  near  by,  have  been  ren- 
60  Conn.  470  ;  West  Carroll  Par.  v.  Gad-  dered  unsuitable  for  school-houses,  and 
dis,  34  La.  An.  928,  where  a  sale  by  a  their  use  for  that  purpose  dangerous.  Van 
police  jury  of  property  donated  to  the  Wert  Bd.  of  Ed.  v.  Edson,  18  Ohio  St.  221 
parish  in  fee  simple  upon  which  a  court-  (1868). 

house  had  been  erected  was  declared  void.  Where  lots  are  granted  to  county  com- 

though  the  parish  seat  had  been  changed,  missioners  and  their  successors,  in  trust 
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§  651    (513).   Same  snbjeot    Z^glslatiTe   Authority.  —  How  far 

the  legislature  has  the  power ^  or  may  confer  upon  the  municipality 
authority  to  dispose  of  lands  held  for  such  purposes  is  a  more  diffi- 
cult question,  and  depends  largely,  we  should  say,  upon  the  nature 
and  extent  of  the  dedication.  As  between  the  municipality  and  the 
general  public,  the  legislative  power  is,  in  the  absence  of  special  con- 
stitutional restriction,  supreme,  and  so  it  is  in  all  cases  where  there 
are  no  private  rights  involved.  If  -the  municipal  corporation  holds 
the  full  title  to  the  ground  for  public  uses,  without  restriction,  the 
legislature  may  doubtless  direct  and  regulate  the  purposes  for  which 
the  public  may  use  it.^  But  if  a  grant  be  made  by  a  proprietor  of  a 
town  in  laying  it  out  for  a  specific  and  limited  purpose,  as,  for  exam- 
ple, a  "  public  square,"  the  municipality  or  public  acquiring  it  upon 
a  trust  for  the  uses  and  purposes  set  forth  on  the  plat  or  in  the  con- 
veyance, it  has  been  decided  by  the  Supreme  Court  of  Iowa  that  the 
grantor  in  such  a  case  retains  an  interest  therein  of  such  a  nature 
that  it  is  not,  as  against  him,  within  the  power  of  the  legislature  to 
authorize  its  sale  by  the  municipality,  since  such  a  sale  is  a  violation 
of  the  specific  trust  upon  which  the  property  was  dedicated  or 
acquired.^ 

for  the  use  of  the  said  county  m  fee  simple  portions  thereof  as  were  no  longer  nsefiil 

for  the  purpose  of  erecting  thereon  county  for   streets   and   squares.    Tan  Neaa  v. 

buildings,  which  were  erected,  the  land,  Washington,   4  Pet.  (U.  S.)  282  (ISSO). 

on  the  subsequent  removal  of  the  seat  of  Potomac    Steam    Boat    Co.     v,    (Jpper 

justice    and  the    discontinuance    of  the  Potomac  Ca,   109    U.    8.    672    (1S8S). 

original  uses,  does  not  revert  to  the  origi-  Legislature  may  authorize  sale  of  landi 

nal  grantor  or  his  heirs.     Seebold  v.  Shit-  of  which  the  title  is  invested  in  a  mimici- 

ler,   84  Pa.  St.   188   (1859).     See   more  pality  in  fee,  acquired /or  a  pari;  (Brook* 

fully  ante,  chap.  xvi.  on  Corporate  Prop-  ]yn  Park  Comm'rs  v,  Armstrongs  8  Laos. 

erty,  sec.  675,  and  note.  (N.  Y.)  429  (1871) ;  8.  c.  45  N.  Y.  284, 

**  Market  space  "  on  plat  makes  it  pub-  (1871);  but  it  cannot  be  empowered  to  do 

lie,    and    when  exchanged  by  legislative  so  where  this  would  impair  a  specific  con* 

authority  for  other  property  for  a  "mar-  tract  with  a  creditor  of  the  city.    lb.; 

ket  space/'  that  other,  though  deeded  to  ante,  sec  579,  note, 
the  city  in  fee  simple,  is  held  by  the  city         *  Warren  v,  Lyons  City,  22  Iowa,  851 ; 

in  trust,  and  cannot  be  sold  on  execution  Gilman  v.  Milwaukee,  55  Wis.  828.    The 

in  payment  of  corporate  debts.     Indiana-  point  decided  in  Warren  v.  Lyona  City  is 

polls  &  B.  R.  R.  Co.  V.  Indianapolis,   12  not  so  clearly  right  as  to  put  the  matter 

Ind.  620.  beyond    reagitation.      See   and    oompars 

*  The  streets  and  public  squares  of  the  Newark     v.    Stockton,     44    N.    J.    Eq. 

city  of  Washington  were  conveyed  by  the  1 79,   ante,   sec  648.     In  Jacksonville  r. 


original  proprietors  of  the  lands  to  trus-  Jacks.  Ry.  Co.,  67  III.  540,  the 
tees,  **  for  the  use  of  the  United  States  of  Warren  v.  Lyons  City  is  cited.  It  has 
forever."  It  was  held  that  these  words  been  decided  that  the  legislature  eoold 
conveyed  an  absolute,  unconditional  fee  not  authorize  a  railway  company  to  oon- 
simple,  and  that  the  original  proprietors  struct  and  operate  its  road  over  a  "  pub- 
had,  as  such,  no  interest  therein,  and  lie  square,"  and  it  was  enjoined  at  the 
could  not,  therefore,  object  to  a  sale,  instance  of  the  city  from  so  doing  onrar 
authorized  by  an  Act  of  Congress,  of  such  the  batture  or  levee  in  New  Orleans.   New 
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§  651  a.  CUune  snbject.  —  Under  the  limitations  upon  legislative 
power  which  are  imposed  by  the  Federal  and  State  Constitutions  in 
respect  of  private  property  and  rights  arising  under  valid  contracts, 
it  is  often  extremely  difficult  to  define  the  scope  of  constitutional 
l^islative  authority.  It  is  ever  a  tender  and  delicate  duty  for  the 
judicial  tribunals  to  set  up  impassable  landmarks  and  boundaries  to 
legislative  power.    We  have  already  met  this  question  repeatedly,  and 

Orleans,  kc,  B.  R.  Co.  v.  New  Orleans,  26  growing  thereon,  and  the  pablic  cannot 

La.  An.  478  (1874) ;  8.  c.  lb.  517  ;  Jack-  put  their  cattle  in  the  highway  to  graze  ; 

sonTiUe  v.    Jacka.  By.  Co.  supra.     See  and  it  is  expressly  held  that  under  such 

in/ra^  sec  652,  and  note  ;  post,  sees.  656  a,  circamstances  the  legislature  cannot,  with- 

656  6.    When  the  absolute  title  is  acquired  out    providing     compensation,    authoiizt! 

by  condemnation  for  pablic  use,  the  legis-  towns  to  pass  by-laws  giving  liberty  to 

latnre  may  authorize   the  sale  in  cases  the  inhabitants  to  de|iasture  their  csttle 

where  the  rights  of  creditors  or  the  obliga-  in  the  public  highways.  Woodruff  v.  Neal, 

tion  of  contracts  are  not  thereby  impaired.  28  Conn.   168  (1859).    As  to  extent  of 

Brooklyn  Park  Comm*rs  v.  Armstrong,  45  legislative  power,  see  ante,  chap.  iv. ;  post, 

N.  Y.  234  (1871)  ;  ante,  sec  598.  chapter  on  Streets  ;  anU,  sec  633. 

The  case  of   The  Franklin  Co.  Com-  Upon  this  subject  of  the   power  of  a 

m'rs  V.   Lathrop,   9    Kan.    453    (1872),  municipal  corporation  to  a/im  piit6/tcjv/acM, 

holds  that  the  legislature  so  far  represents  with  the  consent  of  the  sovereign  power 

the  pubUc  that  its  consent  to  the  aliena-  of  the  State,  see  opinion  of  McLean,  J.,  in 

tion  of  pablic  grounds  dedicated  under  the  New  Orleans  v.  United  States,  10    Pet. 

sutnte  is  suflScient  if  no  private  rights  662,  720.     See  also,  Hebert  v.  De  YaUc, 

have  intervened,  bat  that  individuals  pur-  27  lU.  448  ;  Bell  v,  Ohio  &  Pa.  R.  B.  Co., 

chasing  from  the  town  proprietors  lots  25  Pa.  St.  161 ;    s.  c.  dissent  of  Black, 

fronting  on  such  public  grounds,  subse-  C.  J.,  1  Grant  Cas.  105  (1854)  ;  Warren  «. 

quent  to  their  dedication,   and  making  Lyons  City,  22  Iowa,  851  (1867) ;  Phila- 

lasting  and  valuable  improvements  there-  delphia  &  Trenton  R.  R.  Co.,  In  re,  6 

on,  when  lots  are  enhanced  in  value  by  Whart.  (Pa.)  26;    Franklin  Co.  Comm'rs 

their  position,  and  would  be  made  of  less  v,  Lathrop,  9  Kan.  453  (1872J  ;   Hart  v, 

value  by  a  change  of  such  grounds  from  Burnett,  15  Cal.  580  ;  Payne  %  Treadwell, 

pablic  to  private  uses,  have  a  vested  inter-  16    Cal.    222  ;    distinguished    by   Field, 

est  in  the  trust  which  the  legislature  can-  C.  J.,  in  Grogan  v.  San  Francisco,  18  Cal. 

not   destroy.     See  Newark    v,   Sto<*kton  590,  614.     Infra,  sec.  656  et  seq, 

(lands   held  by  city  in   trust  for  burial  Legislaturemay  authorize  sale  of  **  com - 

gronnds  forever),  44  X.  J.   Eq.  179,  re-  mous."     Woodson  v.  Skinner,  22  Mo.  13 

versing  s.  c.  42  IS.  J.  Eq.  531;  also,  ante,  (1855)  ;  Carondelet  v,  McPhersou,  20  Mo. 

sec.  648:  chap,  xviii.  on  Streets,  post,  192  ;  Swartz  v.   Page,  13  Mo.   610  ;  Les 

Where  the  public  have  only  an   ease-  Bois  t?.  Bramell,  4  How.  ( U.  S. )  449,  458. 

ment,  the  legislature   cannot   pass  a  law  See  ante,  chap,  iv.,  as  to  extent  of  legisla- 

vesting  so  much  of  a   street   as  may  be  tive   power    over  corjwrations   and   their 

cloised  or  discontinued  in  the  corporation  property.     The  boundaries  of  the  power, 

of  a  city,  as  this  deprives  the  owner  of  his  if  indeed  it  has  any  limits,  are  not  easily 

property    without    due    process   of   law.  defined.    Property  held  under  valid  grants 

John  and  Cherry  Streets,  In  re,  19  Wend,  from  a  city  is  witliin  the  protection  of  the 

659.     In    Connecticut,   the    public    have  Constitntion,  and  can  only  be  taken  by 

simply  an   easement   in   highways,   with  the  exercise  of  the  right  of  eminent  do- 

the  right  to  use  materials   thereon,  in  a  main.     Langdon  v.  New  York,  93  N.  Y. 

reasonable    manner,    to    make   or  repair  129 ;  People  v.   O'Brien,    111    N.  Y.    1 

them  ;  the  a4joining  land-owner  retains  (1888).     See  also,   chapter  on  Corporate 

the  fee,  and  the  exclusive  right  to  herbage  Property,  ante  ;  post,  chapter  on  Streets. 
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we  again  meet  it  here.  In  the  absence  of  any  restriction  by  contract 
or  special  restriction  in  the  Constitution,  the  power  of  the  legislature 
over  the  uses  of  public  property  —  that  is,  its  power  to  modify  and 
regulate  such  uses  —  is  undisputed,  and  so  far  as  the  public  or  muni- 
cipality is  concerned,  it  is,  perbaps,  quite  unlimited.  Doubtful  and 
difficult  questions  arise,  however,  when  the  legislature,  instead  of 
regulating,  asserts  the  right  to  destroy,  and  when  such  legislation  in- 
juriously affects  the  dedicator  of  property  or  the  abutting  owners.  No 
general  rule  can  be  laid  down  on  this  subject.  Special  provisions 
having  a  bearing  upon  it  vary  in  the  Constitutions  of  the  several 
States.  Indeed,  the  geneitd  principles  of  the  law  relating  to  the 
rights  of  the  dedicator  and  of  such  owners  are  in  a  state  not  com- 
pletely developed.  It  is  therefore  not  possible  to  do  more  than  to 
affirm  that  while  the  general  rule  is  that  the  legislative  dominion 
over  the  uses  of  public  property  is  plenary,  it  is  also  true,  as  is 
more  fully  shown  elsewhere,  that  there  may  be  rights  in  the  dedica- 
tor or  in  the  abutting  owner  of  such  a  nature,  —  that  is,  property 
rights  and  rights  resting  upon  contract,  —  that  they  cannot  be  de- 
stroyed, and  of  which  he  can  only  be  deprived  by  the  exercise  of  the 
right  of  eminent  domain,  —  that  is  to  say,  on  being  justly  compen- 
sated therefor.^ 


§  652  (514).    Civil  Law  Doctrine  ;  Alienation  in  Louisiana.  —  By 

the  civil  law  the  public  have,  in  land  dedicated  to  public  use,  the 
right  to  tJie  ground  itself?  But  such  lands  form  no  part  of  the  pub- 
lic domain  or  crown  lands,  and  the  king  or  sovereign  cannot  alien 
them  otherwise  than  by  exercise  of  the  right  of  eminent  domain, 
althoughTie  may  authorize  certain  erections  thereon.*  And  the  doc- 
trine has  been  declared  by  the  Supreme  Court  of  Louisiana,  that 
where  public  places  have  been  destined  or  created  by  the  sovereign 
power,  or  with  its  consent,  this  power  may  authorize  the  municipal 
corporation  interested  in  such  places  to  alien  or  to  change  itheir  use 
or  designation  whenever  the  public  interest  requires  it,  and  that  the 
rights  of  the  owners  of  property  in  the  vicinity  are  subordinate  to 
this  paramount  right  of  the  legislature.* 


1  See  nntr^  chaps,  iv.  and  vii.,  as  to 
extent  of  legislative  power  ;  sees.  689,  690, 
698,  602,  651,  and  notes;  post,  sees. 
666  a,  656  6,  723  a-723  d. 

'^  Renthrop  v,  Bourg,  4  Martin  (La.), 
97 ;  Doc  r.  Jones,  11  Ala.  63,  83. 

«  New  Orleans  v.  United  States,  10 
Pet.  661,  725,  736,  where  McLean,  J.,  ex- 
amines very  fully  the  laws  of  France  and 


Spain  in  respect  to  dedications  to  poUie 
use.     3  Kent  Com.  451,  and  note. 

^  New  Orleans  v.  Hopkins,  18  La.  SS6; 
New  Orleans  v,  Leverich,  76.  832  ;  Delabi- 
garre  v.  Municipality,  8  La.  An.  230.  It 
was  decided,  both  by  the  State  court  (New 
Orleans  v.  Hopkins,  supra,  and  aee  De 
Armas  v.  New  Orleans,  5  La.  182),  and 
by  the    Supreme  Court    of   the    United 
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§  653  (515).  Reverter;  Misuser;  Remedy.  —  Property  uncondi- 
tionally dedicated  to  public  use,  or  to  a  particular  use,  does  not 
revert  to  the  original  otuner  except  vbere  the  execution  of  the  use 
becomes  impossible.  If  tbe  dedicated  property  be  appropriated  to 
an  unauthorized  use,  equity  will  cause  the  trust  to  be  observed  or 
the  obstructions  removed.^ 

States,  that  the  pablic  space,  or  g^y,  in  Campbell  Co.  Court  v.  Newport,  12  B. 

front  of  Old  Levee  Street  and  the  river,  Mon.  (Ky. )  538  ;   Augusta  v.  Perkins,  S 

in  the  city  of  New  Orleans,  was  public  B.  Mon.  (Ky.)  207.     Post,  sec.  676  et  aeq. 

pix>perty,  hon  de  eomineree  (New  Orleans  Baverter   on    abandonment   or   cessation 

V.  United  States,  10  Pet.  662),  and  did  of  the  public  use.     Mills  Em.  Dom.  sec. 

not  pass  to  the  United  States  under  the  57,  and  cases.     Deilication  on  condition, 

trea^  of  cession  of  the  Province  of  Lou-  Supra,  sec.  629,  note.     Where   property 

iaiana.     Pending  the  controversy  between  had  been  dedicated  for  a  county  aecU,  and 

the  United  States  and  the  city  of  New  the  county  afterwards  removed  the  county 

Orleans  as  to  the  ownership  of  this  prop-  seat  to  another  place  and  sold  the  court- 

erty,  the  parties  litigant  agreed  that  it  house  thereon  to  the  owner  of  the  fee,  it 

should  be  laid  out  into  lots  and  sold,  and  was  held  that  it  had  lost  all  interest  in 

the  proceeds  be  held  subject  to  the  final  the  land,  and  had  no  proprietary  rights 

dedsion  of  the  court.    After  judgment  was  under  the  dedication.     County  of  Kent  v, 

rendered  in  favor  of  the  city  of  New  Grand  Rapids,  61  Mich.  144. 

Orieans,    the    legislature     of   Louisiana  The  construction  of  a  canal  through  a 

pas«ed  an  act  sanctioning  the  sale  of  this  street  by  the  State  susjiends,  but  does  not 

public  property,  and  the  question  arose  destroy,  the  easement  for  a  street,  and  such 

whether  the  legislature  had  this  power,  easement  revives  on  the  abandonment  of 

The  Supreme  Court  of  Louisiana   held  the  canal.i    Logansport  v.  Shirk,  88  Ind. 

that  the  legislature  possessed  this  right,  568. 

laying  down  the  principle  that  the  sover*  Chancery  will  protect  the  rights  of  the 
ei^  power  of  the  State  had  the  right  to  public  in  all  public  places,  and  wiU  re- 
change  the  destination  of  public  places  strain  an  illegal  alienation  by  the  muni- 
whenever  it  deemed  the  interest  of  the  cipal  corporation  or  by  others,  and,  if 
public  required  it,  and  that  the  right  of  necessary,  will  order  a  reconveyance, 
the  adjacent  lot  proprietors  was  necessa-  Attorney-General  v.  Goderich,  5  Grant 
rily  subordinate  to  the  paramount  power  (Can.),  Kep.  402  ;  Guelph  v.  Canada  Co., 
of  the  legislature.  New  Orleans  v.  Hop-  4  Grant  (Can.),  Rep.  654.  Harr.  Munic 
kins,  13  La.  326  ;  Same  v.  Leverich,  Ih,  Man.  (5th  ed.)  350  ;  post,  sec.  661. 
832.  See  suproy  sec.  651  ;  poti,  sec.  670.  Conveyance  to  municipality  on  condi- 
*  Per  McLean,  J.,  Barclay  v,  Howell's  tion  that  the  property  be  used  for  a 
Lessee,  6  Pet.  498,  507  (1832)  ;  Coffin  r.  specific  purpose.  French  v,  Quincy,  8 
Portland  (dedication  for  "  public  levee  *'),  Allen,  9.  As  to  remedy,  see  chapter  on 
11  Sawy.  C.  C.  R.  600  ;  8.  c.  27  Fed.  Rep.  Streets,  post,  sec.  659  et  seq. 
412  (1886);  prrZV/irfy,  J.,  citing  text;  com-  Reverter  on  vacation.  In  Illinois,  un- 
pare  Portland  &  W.  V.  R.  R.  Co.  v.  Port-  der  the  legislation  of  that  State,  the  ma- 
land,  14  Oreg.  188  ;  Williams  v.  First  jority  of  the  Supreme  Court  held  that 
Preab.  Soc.,  1  Ohio  St.  478  (1853)  ;  Webb  on  the  vacation  of  a  street  it  reverted  to 
r.  Moler,  8  Ohio,  552 ;  Price  r.  Thompson,  the  original  proprietor,  and  not  to  the 
48  Mo.  363 ;  Warren  v.  Lyons  City,  22  then  owners  of  the  ailjncent  lots.  Geb- 
lowa,  851  (1867),  per  Wright,  J.  ;  Price  hardt  r.  Reeves,  75  111.  301  (1874);  Zinc 
r.  Meth.  E.  Church,  4  Ohio,  514  ;  Brown  Co.  v.  La  Salle,  117  111.  411.  Contra,  in 
V.  Manning,  6  Ohio,  298  ;  Leclerq  v,  Iowa.  Day  v.  Schroeder,  46  Iowa,  546 
Gallipolis  Tre.,  7  Ohio,  Pt.  1,  217  ;  Van  (1877).  So  in  New  York,  if  the  adjacent 
Wert  Bd.  of  Ed.  v.  Edson,  18  Ohio  St.  owner's  land  extends  to  middle  of  street 
221  (1868)  ;  Harris  v.  FJliott,  10  Pet.  25  ;  subject  to  the  easement  of  the  public,  and 
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§  653  a.  Concluding  ObsarvationB.  —  In  closing  our  survey  cf 
this  interesting  title  we  may  stop  pausefully  for  a  moment  to  note 
how  impressively  the  doctrines  of  our  jurisprudence  concerning  it 
illustrate  their  thorough  and  complete  adaptation  to  the  wants  and 
exigencies  of  civilized  society.  To  meet  these,  the  ordinary  niles  of 
law  relating  to  private  rights  have  been  modified  and  limited  by  the 
public  convenience  and  necessities.  Thus  the  requirement  of  the 
common  law  that  private  grants  must  be  made  to  a  definite  person, 
natural  or  artificial,  is  disregarded,  because  it  would,  if  applied  to 
dedications,  frequently  be  detrimental  to  the  public  welfare  So, 
although  the  subject-matter  of  the  dedication  be  land,  interests 
therein  can  regularly  be  parted  with  by  the  owner  and  acquired  by 
the  public  without  the  solemnity  of  a  seal,  or  even  the  formality  of  a 
writing.  So,  also,  the  usual  rules  of  law  applicable  to  individuals 
respecting  the  necessary  duration  of  adverse  possession  or  of  pre- 
scriptive user  to  give  a  right  by  possession  or  prescription,  are  here 
modified  from  considerations  of  public  utUity.  A  consummated  in- 
tent on  the  part  of  the  owner  to  dedicate  is  all  that  is  required,  and 
such  intent  may  be  shown  by  parol  evidence  of  declarations  and  of 
acts  in  pais  which  unequivocally  establish  it  It  may,  we  tbink» 
truly  be  affirmed,  that  the  doctrines  of  our  law  on  this  subject  as 
moulded  and  settled  by  judicial  tribunals,  though  in  many  respects 
seemingly  anomalous,  are  characterized  by  practical  wisdom,  and  are 
beneficent  in  their  operation.  Rightfully  applied  they  work  no  in- 
justice to  the  supposed  dedicator,  since  they  draw  the  line  with  en- 
lightened and  considerate  care  between  a  just  measure  of  his  rights 
on  the  one  hand  and  the  rights  of  the  public  on  the  other. 

the  street  is  discontinued,    such    owner  dimensions  of  the  lot  marked  on  the  pltt 

holds  free  from  the  easement.     Wallace  u.  or  described  in  the  deed.     Sherman  v. 

Fee,  60  N.  Y.  694 ;  Weisbod  v.  Railroad  McKeon,   38  N.  Y.  271.    See  3  Wash. 

Co.,  18  Wis.  43  ;  Banks  v.  Ogden,  2  Wall.  Real  Prop.  635,  and  cases  as  to  boundarui 

57,  69.     Post,  sec.  666,  note.    And  the  upon  streUs  and  rivers, 
street  is  not  excluded  by  reason  of  the 
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STREETS. 


§  654  (516).  Prefatory.  —  Municipal  corporations  in  this  country 
sustain  most  important  relations  to  streets  and  highways  within  their 
limits.  By  statute  or  charter  they  are  usually  authorized  to  open, 
establish,  alter,  and  vacate  streets.  Land  may  be  dedicated  for 
streets  and  ways,  as  we  have  elsewhere  shown.^  The  authorities  of 
these  corporations  are  usually  invested  with  the  capacity  to  acquire 
property  for  streets  for  the  public  use  and  convenience,  by  the  exer- 
cise of  the  power  of  eminent  domain.^  Streets,  when  dedicated  and 
accepted  by  the  corporation,  or  acquired  by  purchase  or  otherwise, 
are  usually  placed  under  the  control  of  the  corporation,  with  power 
to  improve,  grade,  pave,  regulate,  &c.  In  some  of  the  States  there 
are  statutes  that  the  fee  in  the  streets  shall  be  in  the  municipality 
in  trust  for  the  public,  while  in  other  States  the  fee  is  considered  to 
be  in  the  adjoining  proprietor,  the  public  having  only  an  easement 
(so-called)  therein.  The  right  to  acquire  public  streets  by  dedica- 
tion,* and  the  power  to  condemn  private  property  for  this  purpose 
by  the  exercise  of  the  delegated  right  of  eminent  domain,  have  been 
elsewhere  considered,^  and  the  liability  of  municipal  corporations,  in 
respect  to  defects  and  want  of  repair  of  the  public  streets  within 
their  limits,  is  reserved  for  treatment  in  another  place.^ 

§  655  (517).  Sabjeot  outlined.  —  The  subject  of  Streets  has,  in 
this  edition,  been  reconsidered  with  diligence,  and  will  be  presented 
in  this  place  under  the  following  heads  :  — 

1.  Legislative  Control  over  Streets,  and  Their  Uses;  and  herein 
of  obstructions  and  tfie  remedy  of  the  public  by  indictment  and  in 
equity ;  the  remedy  of  tlie  adjoining  proprietors  and  others,  includ- 
ing the  municipal  corporation ;  the  effect  of  adverse  possession,  and 
the  operation  of  statutes  of  limitation  —  sees.  656-675. 

2.  The  Establishment  and  Control  of  Ordinary  Roads  and  Ways 
within  Corporate  Limits  —  sees.  676-679. 

1  AnUt  cbap.  zvii,  on  DedicatioD,  sec         '  Ante,  chap.  xvli.  sec.  626  et  seq. 
626  et  »eq.  *  Ante,  cbap.  xvi.  sec.  588  et  seq.;  post 

*  AfUe,  cbap.  xyL,  on  Eminent  Domain,  sec.  680. 
sec  583  et  seq.  ^  Post,  cbap.  xxiii.,  on  Actions. 
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3.  Delegated  Power  of  Municipal  Corporations  omr  Streets,  and 
Their  Uses;  and  herein  of  the  power  to  grade  and  to  improve  streets; 
and  to  authorize  them  to  be  used  for  other  purposes  than  mere 
tmvel,  such  as  public  sewei's  and  cisterns,  gas  and  water  pips,  tele- 
graph poles,  common  railroads,  horse  railways,  elevated,  cable  and 
underground  railways ;  also,  their  powers  and  duties  as  to  bridges 
within  their  limits  —  sees.  680-729. 

4.  Limitations  on  the  HiglU  to  Free  Transit  and-  Use  of  Streets  — 
sees.  730-734. 


Legislative  Control  over  Streets,  and  Their  Uses;  Its  Extent ;  Lega- 

lization  of  Obstructions, 

§  656  (518).  Public  Nature  of  Streets  and  Extent  off  Legislative 
Control.  —  PubUc  streets,  squai*es,  and  commons,  unless  there  be 
some  special  restriction,  when  the  same  are  dedicated  or  acquired, 
are  for  the  public  use,  and  the  use  is  none  the  less  for  the  public  at 
large,  as  distinguished  from  the  municipality,  because  they  are  situ- 
ate within  the  limits  of  the  latter,  and  because  the  legislature  may 
have  given  the  supervision,  control,  and  regulation  of  them  to  the 
local  authorities.  The  legislature  of  the  State  represents  the  public 
at  large,  and  has,  in  the  absence  of  special  constitutional  restraint, 
and  subject  (according  to  the  weight  of  more  recent  judicial  opin* 
ion)  to  the  property  rights  and  easements  of  the  abutting  owner, 
full  and  paramount  authority  over  all  public  ways  and  public 
places.  "To  the  commonwealth  here,"  says  Chief  Justice  Gibson, 
"  as  to  the  king  in  England,  belongs  the  franchise  of  every  highway 
as  a  trustee  for  the  public ;  and  streets  regulated  and  repaired  by 
the  authority  of  a  municipal  corporation  are  as  much  highways  as 
are  rivers,  railroads,  canals,  or  public  roads,  laid  out  by  the  author- 
ity of  the  quarter  sessions."  ^ 


1  Per  Oihson,  C.  J.,  O'Connor  ».  Pitts- 
burgh, 18  Pa.  St.  187,  189  (1851).  See, 
further,  as  to  legislative  power  over  pub- 
lic streets  and  their  uses,  Phila.  &  Trenton 
Railroad  Case,  6  Whart  Pa.  25;  Com- 
m'rs,  &c.  of  Northern  Liberties  v,  N.  L. 
Gas  Co.,  12  Pa.  St.  818 ;  Stuber's  Road, 
28  Pa.  St.  199 ;  Stormfeltz  r.  Manor 
Tump.  Co.,  13  Pa.  St.  556  (1860)  :  Baird 
V,  Rice,  63  Pa.  St.  489  (1871);  Gray  v, 
Iowa  Land  Co.,  26  Iowa,  387  (1868) ;  dis- 
tinguished from  Warren  v.  Lyons  City,  22 
Iowa,  851 ;  Albany  Northern  R.  R.  Co.  v. 
Brownell,  24  N.  Y.  845  (1862) ;  Reading 
V.  Commonwealth,  11  Pa.  St.  196  ;  Wood- 


ruff V.  Neal,  28  Conn.  168  (1S59) ;  Jamet 
River,  &c.  Co.  v.  Anderson,  12  Leigh 
(Va.),  278;  Woodson  v.  Skinner  (sale  of 
commons),  22  Mo.  13  (1855);  Bailey  v. 
Phila., W.  &  B.R.  R.  Co.,  4  Harring.  (Del) 
389  (1846);  Mercer  v.  Pittsburgh,  Ft.  W. 
&  C.  R.  R.  Co. ,  36  Pa.  St.  99  ( 1 859 ) ;  CUnton 
w.  Cedar  Rap.  &  Mo.  River  R.  R.  Co.,  24 
Iowa,  455;  Pacific  R.  R  Co.  v.  I.«avenworth, 
1  Dillon  C.  C.  R.  393  (1871);  Utchfield 
V,  Vernon,  41  N.  Y.  123  (1869);  Metro- 
politAn  Board  of  Health  v.  Heister,  87 
N.  Y.  661,  672  ;  Southwark  R  R.  Co.  «. 
Philadelphia,  47  Pa.  St.  314;  Ih.  829; 
Barney  v.  Keokuk,  94  U.  S.  S24  (1876) ; 
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The  legislature  has  power  to  determine  where  and  when  streets 
shall  be  constracted,  their  width  and  mode  of  improvement,  and  its 
action  in  these  respects  cannot  be  reviewed  by  the  couils.  It  may 
adopt  and  sanction  an  improvement  or  expenditure  which  it  could 
previously  have  authorized,  and  it  may  authorize  an  assessment  for 
an  improvement  after  the  improvement  is  made.^ 

§  656  a.  True  Nature  of  a  Public  Street;  Respective  Rights  of 
the  Abutter  and  of  the  Public.  —  The  full  conception  of  the  true 
nature  of  a  public  street  in  a  city,  as  respects  the  rights  of  the  pub- 
lic on  the  one  hand,  and  the  rights  of  the  adjoining  owner  on  the 
other,  has  been  slowly  evolved  from  experience.  It  has  been  only 
at  a  recent  period  in  our  legal  history  that  these  two  distinct  rights 
have,  separately  and  in  their  relatioLS  to  each  other,  come  to  be 
understood  and  defined  with  precision.^ 

&  c.  4  Dillon,  598,  599 ;  Perry  v.  New  pro,  will  he  found  especially  instractiTe 

Orleans,  M.  & C.  Co.,  55  Ala.  418,  approY-  and  satisfactory.     In  Labrs  Cose,  supra, 

ing  text ;  Stack  v.  East  St.  Loois,  85  IlL  Ruger,  C.  J.,  states  with  great  care  and 

877  (1877);  Stone  v.  F.  P.  &  N.  W.  Bail-  clearness  the  doctrine  of  the  Court  of  Ap- 

road  Co.,  68  111.  894  (1878);  Indianapolis  peals  of  New  York  as  to  the  property 

B.  4  W.  R.  R.  CTo.  V.  Hartley,  67  111.  489  righta  of  abutting  lot-owners  in  the  streets 

(1873) ;  Cairo  &  V.  R.  R.  Co.  v.  People,  92  in  front  of  their  lots.   Post,  sees.  712,  780, 

UL  170  ;  N.  Y.  Elevated  Railway  cases,  and  note  and  case  of  Fritz  v.   HobsoD, 

post,  sees.  728  a-728  d ;    Grand  Rapids  there  cited.    As  to  highways,  Chancellor 

Electric,  &c.  Co.  v.  Grand  Rapids  Edison,  KeiU  correctly  states  that :  '*They  [that 

^.  Co.,  88  Fed.  Rep.  659.    The  legisla-  is,  the  abutting  owners]  may  have  every 

ture  may  transfer  the  control  of  Greets  to  use  and  remedy  that  is  consistent  with 

park  commissioners  to  be  improved  and  the  servitude  or  easement  of  a  way  over 

used  for  park  purposes,  provided  that  such  it,  and  with  jtolice  regulations."    3  Kent's 

pur{>ose8  are  not  inconsistent  with  their  Com.  433.     Mr.  Justice  Danforth  in  the 

ordinary  use  as  streets.     People  r.  Walsh,  Story  Case,  90  N.  Y.  161,  says:    "The 

96  111.  232  ;  supra,  sees.  651,  651  a.  public   purpose   of  a    street    requires  of 

^  Lennon  r.  New  York,  55  N.  Y.  865 ;  the  soil  the  surface  only.     Very  ancient 

Mead,  In  re,  74  N.  Y.  216  ;  Sackett,  Doug-  usage  permits  the  introduction  under  it  of 

las,  and  De  Graw  Streets,  In  re,  74  N.  Y.  sewers  and  water  pipes,  and  upon  it  posts 

95  :  Sintonr.  Ashbury,  41  Cal.  525  (1871).  for  lamps."    Undoubtedly  we  must  add 

Even  though  the  improvements  are  expen-  the  pipes,   &c.,   laid  under   the  surface, 

sive,  extraordinary,  extravagant,  and  hurt-  which  are  required  by  the  various  new 

ful  rather  than  beneficial.    Commissioners  agencies  adopted  in  civilized  life,  such  as 

of  Assessment  of  Brooklyn,  In  re,  18  Alb.  gas,   electricity,  steam,  and  other  things 

L.  J.  199  (1878);  see  ante,  chap,  iv.,  as  to  capable  of  that  mode  of  distribution.  Lord 

extent  of  legislative  power.     See  Index,  Justice  Bramtcell  in  Coverdale  v.  Charlton, 

tit.  Curative  Acts.  L.  R.  4  Q.  B.  Div.  104,  says  in  substance  : 

*  Story  V,  N.  Y.  Elev.  R.  R.  Co.,  90  "Street"  comprehends  what  we  may  call 

N.  Y.  122;  Mahady  v,  Bushwick  R.   R.  the  surface,  that  is  to  say,  not  a  surface 

Co.,  91  N.  Y.  148  ;  N.  Y.  Cable  Co.  Case,  bit  of  no  reasonable  thickness,  but  a  sur- 

104  N.  Y.  1 ;    Lahr*8  Case,  104  N.  Y.  face  of  such  a  thickness  as  the  local  board 

268 ;  N.  Y.  Dist.  Ry.  Case,  107  N.  Y.  42.  may  require  for  doing  to  it  what  is  usually 

The  well  considered  and  luminous  judg-  done  in  or  under  streets.    Post,  sees.  664, 

ment  of  Davforth,  J.,  in  Story's  Case,  su-  664  a,  688-700,  780  note. 
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The  injustice  to  the  abutting  owner  arising  from  the  exercise  of 
unrestrained  legislative  power  over  streets  in  cities  was  such  that 
the  abutter  necessarily  sought  legal  redress,  and  the  discussions 
thence  ensuing  led  to  a  more  careful  ascertainment  of  the  nature  of 
streets,  and  of  the  rights  of  the  adjoining  owner  in  respect  thereof. 
It  was  seen  that  he  had  in  common  with  the  rest  of  the  public  a 
right  of  passage.  But  it  was  further  seen  that  he  had  rights  not 
shared  by  the  public  at  large,  special  and  peculiar  to  himself,  and 
which  arose  out  of  the  very  relation  of  his  lot  to  the  street  in  front 
of  U;  and  that  these  rights,  whether  the  bare  fee  of  the  streets 
was  in  the  lot  owner  or  in  the  city,  were  rights  of  property,  and  as 
such  ought  to  be  and  were  as  sacred  from  legislative  invasion  as  his 
right  to  the  lot  itself.  In  cities  the  abutting  owner's  property  is 
essentially  dependent  upon  sewer,  gas,  and  water  connections ;  for 
these  such  owner  has  to  pay  or  contribute  out  of  his  own  pursa  He 
has  also  to  pay,  or  contribute  towards  the  cost  of  sidewalks  and 
pavements.  These  expenditures,  as  well  as  the  relations  of  his  lot 
to  the  street,  give  him  a  special  interest  in  the  street  in  front  of  him, 
distinct  from  that  of  the  public  at  large.  He  may  make,  as  of 
right,  all  proper  uses  of  the  street  subject  to  the  paramount  right  of 
the  public  for  all  street  uses  proper,  and  subject  also  to  reason- 
able and  proper  municipal  and  police  r^ulation.  Such  rights,  being 
property  rights,  are  like  other  property  rights  under  the  protection 
of  the  Constitution.^ 

1  That  the  rights  of  the  abntten  in  the  purposes,  all  other  uses  residiag  with  the 

streets  are  property  rights^  the  Coart  of  owner  from  whom  the  land  was  taken." 

Appeals  of  New  York  has  frequently  de-  The  third   proposition  which  the   Chief 

cided.    We  refer  particularly  to  Gilbert's  Judge  in  that  case  enunciated,  as  derived 

Case,  70  N.  Y.  S61  ;  to  the  great  judg-  from  the  prior  judgments  of  the  court, 

raent  of  Mr.  Justice  Danforth^  speaking  is  expressed   in    this    language :    **  The 

for  the  court  in  Story's  Case,  90  N.  Y.  ownership  of  such  an  easement  is  an  inter- 

122;  to  the  careful  and  exhaustiye  judg-  est  in  real  estate   constituting  property 

ment  of  the  court  delivered  by  Chief  Judge  within  the  meaning  of  that  term  as  osed 

Ruger,  in  the  sequel  to  that  case  known  as  in  the  Constitution  of  the  State,  and  re- 

Lahr's  Case,  104  N.  Y.  268 ;  to  the  still  quires  compensation  to  he  made  therefor 

later  judgment,  clear  and  luminous,  writ-  before  it  can  be  lawfully  taken  from  its 

ten  by  Mr.  Justice  A'ticA,  in  the  New  York  owner  for  a  public  use." 
District    Railway  Case,   107   N.   Y.   42.  In  Sadler's  Case,  104  N.  Y.  S29,  the 

Chief  Judge  Ruger  in  Lahr's  Case  said :  court  held  that  the  public  conld  not  take 

"  The  abutter,  though  limited  by  deed  to  gravel  helow  the  grade  line  of  a  street  to  use 

the  side  of  the  street,  owns  an  easement  in  on  the  street  eleewhere,  and  that  the  abutter 

the  bed  of  the  street,  which  is  an  interest  could  restrain  the  removal  of  the  gravel,  on 

in  real  estate  constituting  property  in  the  the  principle  that  he  owns  the  soil  of  the 

sense  of  the  Constitution."     Again,  he  street  and  has  the  right  to  the  use  of  it  for 

said  that "  if  the  city  has  the  fee  it  is  a  all  purposes  but  street  purposes  proper, 

qualified  fee,  held  in  trust  under  the  stat-  And  in  the  New  York  District  Ry.  Case, 

nte  for  a  certain  use,  namely,  for  street  tupra^  the  court  distinctly  decided  that  a 
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§  656  b.  Bame  snbjeot.  Resnlt  of  the  New  Tork  Cases  stated.  — 
In  some  of  the  streets  of  the  city  of  New  York  the  fee  is  in  the 
abutter,  in  others  the  fee  is  in  the  city ;  under  the  statute,  however, 
it  is  not  an  absolute,  but  a  qualified  fee,  viz.,  in  trust  for  street  uses 
proper.  This  qualification  is  important,  and  is  so  regarded  in  the 
adjudications.  This  subject  of  the  abutter's  rights  has  undergone  in 
New  York,  in  the  cases  relating  to  surface  railways  (both  steam  and 
horse  railways),  to  elevated  railways,  and  to  underground  railways 
in  streets,  the  most  thorough  examination,  and  it  is  difficult,  if  not 
impossible,  to  reconcile  the  grounds  of  the  earlier  with  those  of  the 
later  judgments  of  the  Court  of  Appeals,  at  least  so  far  as  the  earlier 
cases  make  certain  rights  of  the  abutter  to  depend  upon  whether  the 
bare  fee  of  the  soil  is  in  him,  or  in  the  public  in  trust  for  street  uses. 
To  this  extent  the  law,  even  in  New  York,  cannot  perhaps  be  said 
to  be  thoroughly  settled.  Certainly  it  is  not  in  many  of  the  other 
States.  We  deduce  from  the  later  decisions  of  the  Court  of  Appeals 
of  New  York  (which  we  regard  as  sound),  the  following  doctrines ; 
viz.,  that  the  abutting  owners  have  property  rights  in  the  streets  in 
front  of  them,  such  as  the  right  of  access,  of  light  and  of  air,  which 
are  protected  by  the  Constitution,  and  hence  not  subject  to  the  ab- 
solute and  unlimited  power  of  the  legislature.  If  they  own  the  fee 
to  the  centre  line  of  the  streets,  their  rights  therein  are  legal  in  their 
nature.  If  they  only  own  the  fee  to  the  line  of  the  street  their  rights 
in  the  street  are  in  the  nature  of  equitable  easements  in  fee,  but  in 
extent  are  substantially  the  same  as  where  the  fee  is  in  them  subject 
to  the  public  use.  In  either  case  the  abutter  is  entitled  as  of  right, 
subject  to  municipal  and  public  regulation,  to  make  any  beneficial 
use  of  the  soil  of  the  street  which  is  consistent  with  the  prior  and 
paramount  rights  of  the  public  therein  for  street  purposes  proper. 
The  right  of  the  public  to  use  the  streets,  not  only  for  travel  and 
passage,  but  for  sewer,  gas,  water,  and  steam  pipes,  and  the  like  pur- 
poses, is,  of  course,  paramount  to  any  proprietary  rights  of  the 
abutter.^    The  abutter  may,  as  a  logical  and  necessary  result,  it  is 

railway  to  he  built  beneath  the  mr/aee  of  a  that  plaintiffs  were    entitled  to  recover, 

street  in  a  city  is  a  railway  within  the  mean-  becanse  they  had  a  right  to  use  the  space 

xng  of  the  amendment  to  the  Constitution  under  the  street  as  they  might  any  other 

of  January  1, 1875,  and  can  only  be  author-  part  of  their  property,  so  long  as  they  did 

ized  to  be  constructed  in  the  manner  pre-  no  injury  to  the  street.    Post,  sees.  664, 

scribed  by  that  amendment.    In  McCarthy  664  a,  730,  note,  and  case  of  Fritz  r.  Hob- 

V.  Syracuse,  46  N.  T.  194,  which  was  an  son  there  cited. 

action  against  the  city  for  flooding  from  a         Special  canstituticmal  limitation  on  le- 

defectire  sewer  a  vault  which  the  plaintiffs  gislative  power  over  streets,  see  post,  sec. 

had  constructed  under  the  street  in  front  701  a. 

of  their  store,  the  Court  of  Appeals  held        ^  See  cases  cited  in  last  preceding  sec- 
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believed,  whether  the  fee  is  in  him  or  in  the  public,  build,  as  of 
right,  underground  house  vaults  in  the  streets,  subject,  of  course,  to 
the  paramount  right  of  the  public  for  street  uses  proper  where  the 
two  rights  come  into  competition,  and  subject  also  to  reasonable 
legislative,  municipal,  or  police  regulations  as  to  location,  mode  of 
construction,  and  use  of  such  vaults. 

§  657  (519).  Legislative  Power  over  Streets.  —  By  virtue  of  its 
authority  over  public  ways,  the  legislature  may  authorize  acts  to  be 
done  in  and  upon  theniy  or  legalize  obstructions  therein,  which  would 
otherwise  be  deemed  nuisances.^  As  familiar  instances  of  this  may 
be  mentioned  the  authority  to  railway,  water,  telegraph,  and  gas 
companies  to  use  or  occupy  streets  and  highways  for  their  respective 
purposes.  And  it  may  be  here  observed  that  whatever  the  legislature 
may  constitutionally  authorize  to  be  done  is  of  course  lawful,  and  of 
such  acts,  done  pursuant  to  the  authority  given,  it  cannot  be  predi* 
cated  that  they  are  nuisances :  if  they  were  such  without,  they  cease 
to  be  nuisances  when  having  the  sanction  of,  a  valid  statute.'  As 
respects  the  public  or  municipalities,  there  is,  in  the  absence  of 
special  constitutional  restriction,  no  limit  upon  the  power  of  the 
legislature  as  to  the  uses  to  which  streets  may  be  devoted.  What 
limitations  exist  upon  the  power  as  respects  the  original  proprietor 
of  property  dedicated  to  the  public  use,  or  the  adjoining  owner  or 
others,  is  a  subject  which  is  elsewhere  considered  in  this  chapter.* 
Statutes  authorizing  or  legitimating  acts  and  obstructions  upon  the 
highways  which  would  otherwise  be  nuisances  are  strictly  construed, 
and  must  be  closely  pursued,  and  the  authority  given  must  be  ex- 
ercised with  proper  care.* 

tion.     As  to  abutter's  casement  of  access.  Great  So.  Telephone  Co.,  37  La.  An.  tfS ; 

&c.,  see,  post,  sees.  664,  665,  666,  698  a,  Kirtland  v.  Macon,  66  Ga.  SS5  ;  Cammins 

712,  780,  754  a.  ».  Seymour,  79  Ind.  491  ;  Kumler  v.  Sils- 

^  The  control  of  the  streets  in  the  cUy  bee,  88  Ohio  St  445  (steam-heating  pipes). 
of  JFashington  SLTid  the  power  to  grant  the         *  Ante,  sees.  656  a,  656  b;  jpoK,  aeca. 

use  of  them  for  other  than  ordinary  pur-  712,  730,  and  New  York  Elevated  Bailway 

poses  is  primarily    vested    in  Congress,  cases, /tos^,  sees.  728a*723(2. 
District  of  Columbia  Comm'rs  v.  Baltimore         *  Angell    on    Highways,     sec.    287 ; 

&  Pot.  R.  R.  Co.,  114  U.  S.  453.  Hughes  v,  Worcester  R.  R.  Co.,  2  R.  L 

2  See  sec.  656,  supra,  and  cases  there  493  ;  Bordentown  &  8.  A.  Tnmp.  Co.  r. 

cited;  Angell  on    Highways,   sec.   237;  Camden&  A.  R  R.  Co.,2Harr.  (N*.  J.)  Su! 

First  Bapt.  Church  r.  Utica&  S.R.  Co.,  6  In  virtue  of  its  authority  over  highways 

Barb.  (N.  Y.)  313  ;  Clinton  t>.  C.  R.  &  M.  and  over  streets,  which  aw,  in  effect,  hi^- 

R.R.R.  C«)..  24  Iowa,  455  ;  Transportation  ways,  the  legislature  may  establish  a  turn- 

Co.  V.  Chicago,  99  U.  S.  635  (1878)  ;  Text  pike  gate  in  the  strerts  of  a  city.     But  ai 

cited  and  approved  in  Perry  v.  New  Or-  such  a  privilege  would  embarnus  pahlie 

leans,  &c.  Co.,  55  Ala.   413  ;  Atlanta  r.  trade  and  convenience,  the  intentioB  of 

Gate  City  Gas  L.  Co.,  71  Ga.  106  ;  Irwin  v.  the  legislature  most  b6  pkinly  ezpraned. 
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§  658.  Delegation  of  Power  to  Monloipality.  —  The  legislature, 
instead  of  exercising  directly  this  authority  as  to  the  uses  of  streets 
and  public  places,  may  authorize  it  to  be  exercised  by  local  or 
municipal  authorities.^     An  act  of  the  legislature,  legalizing,  for  the 

time  being,  encroachments  on  the  public  streets,  may  be  repealed  at 
pleastire,  —  being  a  mere  revocable  license,  —  unless  something  was 
done  or  suffered  in  consideration  of  the  act  so  as  to  invest  it  with 

Stonnfeltz  v.  Manor  Turnp.  Co.,  18  Pa.  the  right  to  build  their  road  from  a  point 

St.   565   (1850) ;  ii^ra,  sec.   658,   note ;  in  the  city,  and  to  erect  gates  according  to 

Milarkey  v,  Foster,  6  Oreg.  S78  ;  8.  a  25  their  reasonable  discretion,  .bat  subject  to 

Am.  Rep.  5S1  with  note.  the  condition  that  none  should  be  placed 

1  Infra,  sees.  680-727  ;  Sinton  v.  Ash-  in  the  city,  it  contempbited  the  city  as  it 

biiiy,    41    CaL    525    (1871) ;    Northern  then  was  in  respect  to  limits,  and  meant 

TnuispL    Co.   V.   Chicago,   99  U.  S.   6S5  that  the  privilege  given  within  the  city 

(1878).   Legidative  atUhority  to  build  tun-  should  not  extend  so  far  as  to  allow  gates 

nel  under  street,  and  what  it  implies,    A  to  be  set  up  there,  and,  on  the  other  hand, 

dty  is  not  liable  to  the  a4Joining  owner  that  the  restriction   should  be  confined 

for  consequential   iiguries   sustained    by  territorially  to  the  then  fixed  and  deter^ 

him  by  reason  of  the  construction,  under  mined  bounds  of  the  city.  The  State  could 

legislatiTe  authority,  of  a  tunnel  under  a  not  have  designed  that  as  fast  as  it  might 

itreet  intenected  by  a  river,  where  the  enlarge  the  city  boundaries  the  defend- 

authority  has  not  been  transcended  and  ant's  franchises,   covering    the   right  to 

no  negligence  is  shown,  and  there  has  place  toll-gates,  should  be  correspondingly 

been  no  invasion  of  the  plaintiff's  prop-  annihilated,   and    the    gates  themselves, 

erty,  although    the   obstructions  in  the  thereby  brought  within  the  limits,  be  in- 

street  may  have  interfered  with  the  own-  stantly  converted  into  a  public  nuisance  ; 

er's  access  to  his  property,  and  were  of  citing  Hall  v.  The  State,  20  Ohio,  7  ;  Som- 

snch  a  nature  as  to  have  been  nuisances,  erville  v,  0*Neil,  114  Mass.  358 ;  Barber 

causing  special  damage,  if  they  had  not  r.  Rorabeck,  86  Mich.  899 ;  8.  c.  5  Cent, 

been  warranted  by  legislative  authority  ;  L.  J.  43.     2.  That  in  view  of  the  power 

and   it  is  immaterial,   in    such    a  case,  and  privilege  given  by  the  charter,  the 

"  whether  the  fee  of  the  street  is  in  the  gates  ought  to  be  regarded,  for  the  purpose 

State  or  in  the  city  or  in  the  adjoining  of  this  case,  as  though  their  site  was  di- 

lot-holders."    Authority  to  build  the  tun-  rectfy  designated  by  the  State.    The  im- 

nel  carries  with  it  aU  that  is  necessary  for  pediment  could  not  have  become  unlawful 

the  exercise  of  the  power,  and  a  lot-owner,  by  the  mere  flow  of  time  ;  and  the  fact 

although  he  suffers  special  damage  of  a  that  the  State  itself,  since  the  location  of 

consequential  nature,  has,  in  such  case,  no  the  gate,  has  allowed  railroads  to  cross 

private  action,  unless  it.  is  given  by  the  near  the  site,  and  has  thereby  consented 

legislature.     Northern  Transp.  Co.  v.  Chi-  to  the  incidents  which  naturally  happen 

cage,  supra ;  Chicago  v.  Rumsey,  87  III.  in  consequence  of  the  concentration  and 

848  ;  s.  c.  10  Chicago  Legal  News,  338 ;  combination  of  different  ways,  will  hardly 

potf,  sees.  988.  990.  entitle  it  to  turn  round  and  assail  the  de- 

ToU-gales  in  streets:  In  a  suit  in  equity  fendant*8  gate  as  a  public  nuisance.     What 

in  the  name  of  the  State,  to  enjoin  the  the  State  validly  authorizes  it  cannot  pros- 

s**tting  up  a  new  toll-gate  structure  in  ecute  as  a  nuisance  ;  citing  First  Baptist 

place  of  a  former  one  erected  and  removed  Church  v.  Utica  &  Schenectady  R.  R.  Co., 

by  a  pUnk-road  company,  the  complaint  6  Barb.  (N.  Y.)  313,  and  ca.ses  cited;  Hentz 

being  that  the  intended  erection  would  be  v.  Long  Island  R.  R.  Co.,  13  Barb.  (N.  Y.) 

a  public  nuisance,  the  Supreme  Court  of  646  ;  People  v.  Denslow,  1  Caines  (N.  Y.), 

Jiiehi^n  held,   in    People  v.  Detroit  &  177;  Coolers  Const.  Lim.  694.    Supra, 

Howell  PL  Rd.  Co.,  37  Mich.  195  (1877):  sec  657,  note  ;  it^ra,  sec.  660,  note. 
L  That  when  the  State  gave  the  company 
VOL.  n.  —  9 
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the  qualities  of  a  contract.^  How  far  a  city  can  by  contract  or 
ordinance  authorize  an  irrevocable  use  of  its  streets  by  others  for 
public  uses,  depends  upon  its  charter,  and  is  a  subject  elsewhere 
considered.'^ 

§  659  (520).  Obstmction;  Remedy  of  Publio  by  Zndiotment 
and  in  Equity.  —  The  principle  that  streets  and  public  places  or 
the  uses  thereof,  speaking  generally,  belong  to  the  public  is  one  of 
great  importance.  Because  they  are  public,  whether  the  technical 
fee  be  in  the  adjoining  owner,  in  the  original  proprietor,  or  in  the 
municipality  in  trust  for  the  public  use,  any  unauthorized  obstruc- 
tion of  the  public  enjoyment  is  an  indictable  nuisance.^  And  the 
proper  officer  of  the  commonwealth  may  proceed,  in  the  name  of 
the  public,  by  bill  in  equity,  for  an  injunction  or  relief,  or  by  other 

^  Reading  v.  Commonwealth,  11  Pa.  St.  of  law.     And  it  is  no  defence  that  the  pab- 

196  (1849) ;  Detroit  v.  Detroit  &  £.  PL  lie  inconvenience  was  more  than  counter^ 

R  Co.,  12  Mich.  838.  balanced  by  the  public  benefit.     State  v. 

^  Louisville  City  R.  R  Co.  v.  Louis-  Woodward  (indictment  for  enclosing  public 

YiUe,  8  Bush  (Ky.),  415(1871);  an^,  sec.  common),   23  Vt.    92  (1850);   SUte  v. 

97  ;  sec.  314,  and  note  ;  sec.  450,  note.  Atkinson,  24  Vt.  448.     Rex  v.  Ward,  81 

s  State  V.  Atkinson,  24  Vt  448  (1852);  £ng.  Com.  Law,  180  ;  4  Ad.  &  £L  381, 

State  V.  Wilkinson,  2  Vt.  480  ;  Common-  settled  and  put  at  rest  this  principle  in 

wealth  V.  Rush,  14  Pa.  St.  186  (1850)  ;  England.     A  public  common  may,  in  such 

Heckerman  v.   Hummel,   19   Pa.  St.   64  case,  be  described  as  a  public  highway. 

(1852)  ;  New  Orleans  v.  Gravier,  11  Mart.  2  Chitty  Crim.  Law,  389  ;  SUte  v.  Atkin- 

(La.)  620  ;  Herbert  t;.  Benson,  2  La.  An.  son,  24  Vt.  448. 

770  (1847)  ;  Reading  v.  Commonwealth,         Proper  judgment:  Where  a  defendant 

11   Pa.  St.  196  ;  Runyon   v,   Bordiue,  2  is  indicted  and  convicted  for  erecting  a 

J.  S.  Green  (N.  J.),  472  (1834) ;  Smith  v.  building  which  encroaches  upon  a  puUie 

State,  3  Zabr.  (23  N.  J.  L.)  712  ;  s.  c.  lb,  street,  the  proper  judgment  is  that  the 

130  (1852);   Morris  Canal  &  B.  Co.  v,  nuisance  be  abated,  and  that  the  defendant 

Fagin,  22  N.  J.  £q.  430 ;  Davis  v.  Ban-  pay  a  fine.     Smith  v.  State,  3  Zabr.  (23 

gor,  42  Me.  522  ;  State  r.  Cincinnati  Gas,  N.  J.  L.)  712  (1852).     "This  judgment,** 

&c  Co.,  18  Ohio  St.  268  (1868)  ;  People  said  the  learned  reporter,  who  was  one  of 

V.  Jackson,  7  Mich.  482  ;  People  v.  Car-  the  counsel  in  this  case,  "is  according  to 

penter,  1  Mich.  273  ;  Attorney-General  v,  the  old  and  well- settled  authorities  (citing 

Heishon,  18  N.  J.  £q.  410  (1867).  them).     The  form  of  entry,  framed  from 

Nuiaances and  obstitictions :  A  railroad  RastelVs  Entries,  411,  was  as  follows: 
company  is  indictable  for  a  nuisance  if,  '  Therefore,  it  is  considered  that  the  nui- 
without  lawful  authority,  it  erects  and  con-  sance  aforesaid  be  wholly  removed  and 
tinnes  a  building  in  a  public  highway  or  abated,  and  that  the  walls,  erections,  and 
dreet.  State  v.  Morris  &  £.  R.  R.  Co.,  3  buildings  above  mentioned  be  taken  away 
Zabr.  (23  N.  J.  L.)  360  (1852) ;  Milhau  v.  and  removed,  and  that  the  aforesaid  corn- 
Sharp,  27  N.  Y.  611,  625.  General  grant  mon  and  public  highway  be  opene<i  to  its 
held  to  confer  such  right.  Cogswell  v.  right  and  lawful  width,  as  it  was  until  the 
N.  Y.,  &c.  R.  R  Co.,  103  N.  Y.  10  (1888).  erection  of  said  nuisance,  at  the  proper 
Where  a  private  person  takes  possession  of  costs  and  expenses  of  the  said  defendant ; 
a  public  common  or  square,  or  encloses  it,  and  that  he  do  pay  a  fine  of  five  dollars,* 
or  otherwise  wholly  excludes  the  public,  &c."  State  v.  Morris  &  £.  B.  R.  Co.,  S 
snoh  act  is  ip$o  facto  a  nuisance,  and  the  Zabr.  (23  N.  J.  L.)  860. 
oooit  ahonld  so  chaige  the  jury  as  a  matter 
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appropriate  action  or  proceedings,  to  vindicate  the  rights  of  the 
public  against  encroachment  or  denial  by  indi victuals.  ^  So  where, 
by  its  charter  or  constituent  act,  a  municipality  has  the  usual 
control  and  supervision  of  the  streets  and  public  places,  it  may,  in 
its  corporate  name,  institute  judicial  proceedings  to  prevent  or 
remove  obstructions  thereon.* 

§  660  (521).  Obstmotions ;  Liability  of  Author  off  ObBtruction  ; 
Remedy.  —  The  king  cannot  license  the  erection  or  commission  of 
a  nuisance ;  *  nor  in  this  country  can  a  municipal  corporation  do  so 
by  virtue  of  any  implied  or  general  powers.  A  building,  or  other 
structure  of  a  like  nature,  erected  upon  a  street  without  the  sanc- 
tion of  the  legislature,  is  a  nuisance,  and  the  local  corporate  au- 
thorities of  a  place  cannot  give  a  valid  permission  thus  to  occupy 
streets  without  express  power  to  this  end  conferred  upon  them  by 
charter  or  statute.*    The  usual  power  to  regulate  and  control  streets 

1  People  ».  VanderbUt,  26  N.  Y.  287  ;  Mankato  v.  WUlard,  18  Minn.  18  ;  Win- 

Sanoe  v.  Same,  28  N.  Y.  896;  State  v.  ona  v,  Haff,   11  Minn.  119;  Dummi;r  v. 

Mobile,  6  Port.  (Ala.)  279  (1887)  ;  Moy-  Jersey  City,   1  Spencer  (20  N.  J.  L.)  86 

amensiDg  Comm*r8  v.  Long,  1  Pars.  (Pa.)  (1843);  Herbert  v.   Benson,   2   I>a.   An. 

145  :  Pittobargh  v.  Scott,  1  Pa.  St.  809  ;  770  ;  Barclay  i?.  Howell's  I-^ssee,  6  Pet 

Commonwealth  v.  Rush,  14  Pa.  St.  186  507  ;  Watertown  Trs.  v.  Cowen,  4  Paige 

(1S50)  ;  Heckerman  v.  Hummel,  19  Pa.  (N.   Y.),   510  ;  Brooklyn  Steam  Transit 

St.   64  (1852);  Columbus  v.  Jaques,   80  Case,  78  N.  Y.  524,  581  ;  Cable  Company 

Ga.  506 ;  Shawbut  v.  St.  Paul,  &c.  R.  R.  Case,  104  N.  Y.  88,  48  ;  post,  sec.  723  d  ; 

Co.,  21  Minn.  502,  506  (1875)  ;  Burling-  Dubuque  v.  Maloney,  9  Iowa,  450,  460, 

ton  V.  Schwarzman,  52  Conn.  181  ;  post,  per  Stockton,  i .^  arguendo.    Text  approved, 

■ec  912  et  seq.     If  the  fact  of  encroach-  Cheek  v.  Aurora,  92  Ind.  107 ;  2^<^t,  chap. 

ment  b  disputed  and  doubtful,  it  should  be  xxii. 

settled  at  law;  if  the  bill  be  retained,  an         Right  of  municipal  corporation  to  file 

iftsue  may  be  directed  to  try  the  fact,  bill  to  restrain  execution  sale  of  lots  and 

Attorney-General  v.  Heishon,  18  N.  J.  Eq.  squares  dedicated  to  educational,  religious, 

410  (1867).  and  public  uses,  affirmed  by  a  majority  ot 

A  city  holds,  by  statute  in  Illinois,  the  the  court  in  Cox  v.  Griffin,  18  Ga.  728 

fee  of  its  streets  in  trust  for  the  benefit  pf  (1855).     See  M.  E.  Cliurch  r.  Hohf)k('n, 

all  the  corporators,  and  in  case  of  violation  33  N.J.  Law,    13  (1868).     It  has  Wen 

of  such  trust  by  an   excess  or  abuse  of  held  in  Louisiana  that  a  municipal  cor- 

power,  and  in  bad  faith,  by  public  officers,  poration,  without  the  institution  of  any 

T^flxilting  in  an  injury  to  the  rights  and  judicial  proceedings,  may  pull  doum  and 

property  of  an  individual,  it  can,  by  its  remove  houses  and  obstructions  in  iha -pwhlic 

ivpresentative,  the  municipal  authorities,  streets,   and  is  not  liable  to  the  owner 

maintain  an  action  for  recovery  of  the  pos-  therefor.     Daublin  v.  New  Orleans,  1  Mar- 

aearioD  of  or  for  an  injury  to  the  street,  tin  (La.),  184.   And  see  Herbt'rt  v.  Benson, 

A  court  of  equity  has  in  such  ca.ses  juris-  2  Ia.  An.  770  (1847). 
diction  to  grant  relief.     Quincy  v,  Jones,  •  Viner  Abr.  Nuisance^  F. 

76  111.  231  (1875)  ;  Carter  v.  Chicago,  57         *  Flemingsburgr.  Wilson,  1  Bush(Ky.), 

IlL  283  (1870)  ;  Cosby  v.  Owensboro  &  R.  203  ;    Attorney-General  Heishon,    18 

B.  Co.,  10  Bush  (Ky.),  288  (1874).    See  N.  J.  Eq.  410  (1867)  ;  Stetson  v.  Faxon, 

also  Peoria  ».  Johnston,  56  in.  45.  19  Pick.  (Mass.)  147  (1837);  Common- 

«  Pittsburgh  v.  Scott,  1  Pa.  St.  809;  wealth  v.  Rush,  14  Pa.  St.  186  (1850); 
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has  eveo.  been  held  not  to  authorize  the  municipal  authorities  to 
allow  them  to  be  encroached  upon  by  the  adjoining  owner,  by 

State  V,  Morris  &  E.  R.  B.  Co.,  8  Zabr.  (23  statutory  authority,  in  order  to  justify  an 
N.J.  L.)  860  (1852);  Columbus  v.  Jaques,  injury  to  private  property,  by  a  railroad, 
30  Ga.  506  ;  State  v.  Mobile,  5  Port.  (Ala.)  without  the  consent  of  the  owner  and  with- 
279 ;  State  v,  Laverack,  84  N.  J.  L.  out  compensating  him  therefor,  must  be 
201  ;  Marlni  v.  Graham,  67  Cal.  130,  conferred  expressly,  and  cannot  be  pre- 
(obstniction  in  sidewalk) ;  Gould  v,  Toiieka,  sumed  from  a  general  grant.  Erecting  and 
82  Kan.  485  :  approving  text,  McDonald  maintaining  an  engine  house  which  distri- 
o.  Newark,  42  N.  J.  £q.  (15  Stew.)  136  ;  bated  smoke,  cinders,  and  coal  dust  upon 
(using  street  for  market  purposes;  anto,  sec.  adjoining  property,  without  express  au* 
883).  Door 'Steps :  A  statute  providing  that  thority  of  law  and  without  compensating 
door-steps  shall  not  project  more  than  a  cer-  adjoining  owners  was  held  to  be  a  nuisance; 
tain  distance  is  constitutional;  a  city  has  no  such  owners  may  maintain  actions  to  re- 
power  to  pass  an  ordinance  prohibiting  the  cover  damages  and  to  restrain  the  nuisance, 
maintenance  of  door-steps  erected  under  au-  The  erection  of  a  market-haiAse  in  the 
thority  of  such  a  statute.  Gushing  v.  Bos-  centre  of  a  public  street,  renderings  as  it 
ton,  128  Mass.  330  ;  s.  c.  124  Mass.  484 ;  \,does,  the  highway  less  commodious,  is  a 

B.  c.  122  Mass.  178.  Post,  sec.  734.  Any  /'nuisance,  which  may  be  prevented  by  a 
continuous  obstruction  of  a  public  highway  ^  bill  in  equity.  State  v.  Mobile,  5  Port 
or  street,  tio^  au/Aorizetf  by  competent  legal  (Ala.)  279  (1837);  8.  P.  Columbus  r. 
authority,  is  a  public  nuisance.   Per  Denio,  Jacques,  80  Ga.  506  (1860) ;  Savannah  v. 

C.  J.,  in  Davis  v.  New  York,  14  N.  Y.  Wilson,  49  Ga.  476  (1878)  ;  Ketchum  •. 
(4  Kern.)  506  (1856),  —the  horse  railway  Buffalo,  14  N.  Y.  874,  par  IFrigXt,  J. ; 
case  relating  to  Broadway.  Brooklyn  ante,  sec  383 ;  post,  sec  722.  Index, 
Steam  Transit  Case,  78  N.  Y.  531 ;  Pond  title  Markets. 

V.  Met.  Elev.  Co.,  N.  Y.  Jan.  15,  1889  ;  A  purpresture,  or  permanent  encroach- 

post,  sec.  723  d.    But  an  obstruction  which  ment  by  the  adjoining  ovmer,  is  in  law  a 

is  temporary  and  reasonable  in  its  charac-  nuisance,  and  the  pnblic  have  a  remedy 

ter  and  intended  for  the  public  safety  and  by  indictment  or  in   equity.    Smith  «. 

convenience  is  not  a  nuisance.     Simon  v.  State,  8  Zabr.  (28  N.  J.  L. )  712  ;  Jb,  180; 

Atlanta,  67  Ga.  618  (ropes  stretched  across  Moyamensing  Comm'rs  r.   Long,  1  Pan. 

street  during  a  parade).     As  to  wharves  (Pa.)  145  ;  State  v.  Morris  &  E.  R.  R.  Co., 

and  depot  buildings  in  public  streets,  see  8  Zabr.  (28  N.  J.  Li.)  860 ;  Attomey-Oen* 

Barney  v.  Keokuk,  94  U.  S.  324  (1876)  ;  eral  v.  Heishon,  18  N.  J.  Eq.  410 ;  Claik 


8.  c.  4  Dillon,  593,  599.     Ante,  sees.  103-  v.   Commonwealth,    14    Bnsh,    166  ; 

113  ;  633,684.  Unnuthorized  toll-gaU,  Mi-  also  Driggs  r.  Phillips,  108  N.  Y.  77. 
larkcy  v.  Foster,  6  Oreg.  378  (1877)  ;  R.  c.  Openings  made  and  left  in  streeti  or 

25  Am.  Rep.  531,  with  note.     Supra,  sec.  sidewalks  are  nuisances.     Beatty  v.  Gil« 

657,   note  ;  sec.    658,   note.     A  railway  more,  16  Pa.  St.  468;  Rnnyon  v.  BordiDfl^ 

constructed  in  the  public  streets  of  a  city,  2  J.  S.  Green  (N.  J.),  472  (1834)  ;  Scam- 


S 


without  authority  of  law,  is  a  continuous  mon  v.   Chicago,  25  III.  424 ;  pod^ 

obstruction,   which  amounts  to  a  public  1032-1086 ;  infia^  sees.  699,  700 ;  pod^ 

nuisance.      Denver  &  Swansea  Ry.  Co.  v.  chap,  xxiii. 

Denver  City  Ry.  Co.,  2  Col.  673  (1875).  It  is  a  public  nuisance,  and  indictable 

In  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  at  common  law,  to  ered  a  stall  for  iks 

R.  R.  Co.,  103  N.  Y.  10  (1886),  reversing  jmblic  sale  of  articles  on  the  sireet  orpam» 

Superior  Court,  16  J.  &  S.  31,  a  railroad  ment,  without  authority  from  the  mimici* 

company  claimed  legislative  authority 'to  i>al  corporation  ;  the  owner  of  the  t^joiii* 

erect  and  maintain  an  engine  house,  under  ing  premises  can  confer  no  each  anthoritgr* 

an  act  which  merely  gave  it  power  to  run  Commonwealth    v.    Wentworth,    Bri^t. 

its  can  over  the  road  of  another  company,  (Pa.)  318.     A  building  so  erected  that  iti 

upon  each  terms  as  should  be  agreed  upon  roof  overhangs  the  street  is  a  nniaance^  and 

between  the  companies.    It  was  held  tiiat  its  erection  and  maintenance  an  indictable 
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erections  made  for  his  exclusive  use  and  advantage,  such  as  porches 
extending  into  the  streets,  or  flights  of  stairs  leading  from  the 
ground  to  the.upper  stories  of  buildings  standing  on  the  line  of  the 
streetSb^    The  person  erecting  or  maintaining  a  nuisance  upon  a 

public  street,  alley,  or  place,  is  liable  to  the  adjoining  owner  or 
other  person  who  suffers  special  damage  therefrom.^ 

offence.    Qftriand  v,  Towne,  55  N.  H.  55  stracting  their  free  passage  (Barker  v.  Com- 

(1875).  monwealth,  19  Pa.  St.  412;  Rex  v.  Sarmon, 

Property  ownera  have  the  right  to  place  1  Burr.   516),  have  severally  been  held 

Aids  across  the  sidewalk  temporarily  for  nuisances,  as  annoying  the  whole  commu- 

the   purpose   of  removing   merchandise,  nity,  and  incommoding  and  endangering 

Welsh  V.   Wilaon,    101   N.    Y.  254.    A  the  traveUingpubUc*'  PerAppletoa^J.^in 

scaffold  suspended  from  a  building  held  Davis  p.  Bangor,  42  Me.  522.     Making  a 

not  to  be  a  nuisance  or  in  violation  of  an  speech  in  a  public  street  is  not  a  nuisance 

ordinance  prohibiting  the  hanging  of  goods,  per  se,  but  may  become  ;9o  by  obstructing 

Jcc,  in  front  of  a  building  at  a  greater  dis-  the  public  way.     Fairbanks  v,  Kerr,  70 

tance  than  one  foot     Hezamer  v.  Webb^  Pa.  St.  86  (1872)  ;  8.  c.  10  Am.  Rep.  664. 

101  N.  Y.  S77.  1  People    v.    Carpenter,    1    Mich.  273 

JUspeeting  nuisances  upon  streets  and  (1849).  Chief  Justice  Whipple,  in  this 
highways,  Mr.  Justice  Appleton  says  :  case,  denies  that  such  a  use  of  the  streets 
**  But  nuisances  may  obviously  be  com-  can  be  authorized  by  the  legislature,  since 
mitted  upon  a  highway  by  its  unlawful  it  would  destroy  the  vested  rights  of  prop- 
nsr»  for  which  those  oonunitting  may  be  erty  owners  under  the  dedication ;  but 
liftble  civilly  to  such  as  may  suffer  there-  this  is  an  extreme  view.  Commonwealth 
from  special  damage,  and  be  punished  v,  Blaisdell,  107  Mass.  234  (1871)  ;  infra, 
criminally,  as  thereby  annoying  the  travel-  sec.  734.  , 
Kng  public  generaUy.'*  Where  the  charter  A  city  has  exclusive  jurisdiction  over 
of  a  town  gives  it  power  to  abate  nuisances,  its  streets  and  alleys,  not  for  the  purpose 
the  use  of  this  term  refers  to  the  general  of  appropriating  them  in  perpetuity  to  the 
law  to  determine  what  acts  or  things  are-  use  of  private  individuals,  but  to  keep 
such.  In  relation  to  streets  and  highways,  them  open  and  free  to  all.  Wood  v.  Mears, 
"  the  carrying  an  unreasonable  weight  12  Ind.  515  ;  People  v.  Cunningham,  X 
with  an  unusual  number  of  horses  (Bex  Deuio,  524 ;  Hart  v.  Albany,  9  Wend. 
r.  Egerly,  8  Salk.  183)  ;  the  driving  a  car-  571.  And  where  the  owners  of  a  building 
riage  through  crowded  streets  with  dan-  leased  the  same  to  the  city,  and  the  con- 
gerous  speed  (United  States  v.  Hart,  Pet.  dition  was  that  they  were  to  construct  an 
[Circuit  Court]  890) ;  the  selling  by  a  iron  stairway  on  the  outside  of  the  build- 
constable  at  auction,  in  the  public  thor-  ing,  occupying  for  thai  purpose  Jive  feet  of 
onghlares  (Commonwealth  v.  Miliman,  13  the  adjoining  alley,  and  by  the  contract 
Serg.  k  Rawle,  Pa.  403)  ;  the  placing  at  a  the  city  granted  to  said  parties  a  perpetual 
winilow  the  effigy  of  a  bishop,  labelled,  right  to  maintain  such  8tau*way,  the  stair- 
'Spiritual  Broker, 'thereby  drawing  crowds  way  was  held  a  public  nuisance,  and  that 
to  the  shop  (Rex  r.  Carlisle,  6  Carr.  &  P.  the  city  had  no  power  to  contract  for  such 
630)  ;  the  keeping  coaches  at  a  stand  in  the  a  structure  in  such  a  place.  The  common 
street,  awaiting  customers  (Rex  9.  Cross,  council  of  a  city  can  only  contract  by  urdi- 
3  Campbi  226) ;  the  loading  and  unloading  nance,  resolution,  or  order,  and  an  illegal 
of  wagons  in  the  street  (Rex  v,  Russell,  6  and  void  contract  cannot  form  the  ground- 
East,  427)  ;  the  cong^regating  of  carts  for  work  of  an  estoppel.  Pettis  v,  Johnson, 
the  reception  of  slops  from  the  distilleries  56  Ind.  139. 

(People  p.  Cunningham,  1  Denio,  524) ;  ^  Stetson  v,  Faxon,   19  Pick.  (Mass.) 

the  collecting  crowds  in  the  streets  by  147 ;  Hall  v.  McCaughey,  51  Pa.  St.  43. 

using  violent  and   indecent  language   to  An  alley  held  not  to  be  a  public  highway, 

those  passing  in  the  street,  thereby  ob-  so  that  an  obstruction  will  be  regarded  as 
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§  661  (522).    Jarisdiotion  in  Equity  at  instance  of  Abutters.  —  As 

to  the  right  to  relief  iu  equity,  it  may  be  considered  as  settled  that 
a  party  entitled  to  a  right  of  way  over  a  street  may  be  protected  in 
the  enjoyment  thereof  by  restraining  the  erection  of  obstructions 

thereon ;  but  the  mere  allegation  of  iri*emediable  mischief  from  tlie 
acts  complained  of  is  insufficient ;  fads  must  be  stated  to  show 
that    the    apprehension  of  injury  is   well  founded.^     Individual 

a  public  wrong.    Paul  v.  Detroit,  32  Mich,  cannot  authorize  the  corporation  to  change 

110 ;    Bagley  v.  People,   43  Mich.  355 ;  the   character  of  the  dedication;  as,  for 

8.  c.  5  N.  W.  R.  415.  example,  to  make  a  lease  of  it  for  ninety- 

Whai,  adjoining  owner   must   show  to  nine  years,  and  to  apply  the  ayaila  to  the 

maintain  an  action  for  damages,    Abbott  improvement  of  the  landing.     Le  Clercq 

V.  BiiUs,  3  Vt  620  ;  McUuchlin  v.  Char-  p.  GaUipolis,  7  Ohio,  Pt.   1,  218  (1885) ; 

lotte  &  S.  C.  R.  R.  Co.,  5  Rich.  (S.  C.)  Haynes  v.  Thomas,  7  Ind.  38.     See  anU, 

Law,  583  ;   Bunyon  v.  Bordine,   2  J.  S.  ch.  xv.  on  Dedication,  seca.  6i5-^3.   See 

Green  (N.  J.),  472,  holding  that  where  a  index,  title  Abutter, 
ditch  was  dug  in  an  alley  in  front  of  the         ^  Roman  v,  Strauss  (obstmcting  alley 

plaintiffs  lot,  trespass  on  the  case  was  the  by  railroad    track),    10    Md.   89  (1856) ; 

proper  form  of  action.     Heckman  v.  Hum-  White  v,  Flaunigain,  1  Md.  525  (1852)  ; 

mel,  19  Pa.  St.  64  ;  Stetson  v.  Faxon,  19  Amelung  v,   Seekamp,   9  Gill  J.   (Md.) 

Pick.  (Mass.)  147  ;  and  see  learned  opin-  468  ;  People  v,  Vanderbilt,  26  N.  Y.  287; 

ion  of  Putnam f  J.,  as  to  what  constitutes  Same  v.  Same,  28  N.Y.  896  ;  Davia  v.  New 

s^Micial  or  particular  damages.    Haynes  v,  York,  14  N.  Y.  506  ;  Milhaa  v.  Sharp,  27 

Thomas,   7  Ind.  38  ;    Black  v.   Phila.  &  N.  Y.  611  (1863). 

R.  R.  Co.,  58  Pa.  St#  249  ;  Shaubut  v,  St.  The  Supreme  Court  of  Illinais  holdathe 
Paul  &  S.  C.  R.  B.  Co.,  21  Minn.  502  strict  doctrine  that,  ordinarily,  equity  will 
(1875)  ;  Pettis  v,  Johnson,  56  Ind.  139.  not  entertain  jurisdiction  of  a  bill  where 
An  adjoining  owner  cannot  treat  as  a  nui-  one  citizen  claims  that  another  has  erected 
sauce  and  fiU  up  sewer  constructed  by  buildings  in  the  public  streets,  and  seeks 
municipal  authority  ;  his  remedy  is  by  their  abatement  as  a  nuisance.  To  justify 
action.  McGregor  (city  of)  v,  Boyle,  34  the  interposition  of  equity  in  anch  cases, 
Iowa,  268  (1872) ;  post,  sees.  1043-1053.  it  should  appear  that  the  remedy  at  lawii, 
A  person  obstructed  in  the  prosecution  of  for  some  reason,  insufficient.  Donning  r. 
his  business  for  five  days,  by  an  unau-  Aurora,  40  111.  481  (1866).  And  such  is 
thorizcd  toll-gate  across  a  public  highway,  the  view  in  New  Jersey,  Higbee  v.  Cam- 
may  recover  his  damages  from  the  au-  den  &  A.  R.  R.  Co.,  20  N.  J.  Eq.  435 ; 
thor  of  the  nuisance.  Milarkey  v.  Foster,  Morris  &  E.  R.  R.  Co.  v,  Pmdden,  lb, 
6  Greg.  378  (1877)  ;  s.  c.  25  Am.  Rep.  530  (1869).  Compare  Bechtel  v.  (^rslake, 
531,  and  note,  wherein  Mr.  Thompson  has  3  Stockt.  Ch.  (11  N.  J.  £q.)  500.  See 
made  a  valuable  collection  of  the  cases.  Bunnell's  Appeal,  69  Pa.  St.  59.  Cout 
Ante,  sec.  657,  note;  sec.  658,  note.  See  Line  R.  R.  v,  Cohen,  50  Ga.  451  (1878). 
post,  sees.  723  a-723  6^  as  to  right  of  abut-  In  this  case  the  court  holds  that  a  court 
ting  owners  to  maintain  actions  at  law  of  equity  will  not  entertain  a  hill  in  the 
and  iu  equity  against  elevated  railway  name  of  one  or  more  private  citizens  to 
companies  occup}ing  the  public  streets.  restrain  the  obstruction  of  a  public  street. 
Eight  of  abutters  in  respect  of  public  no  private  iiyury  or  threatened  iigory 
squares :  Where  the  municipal  corporation  being  alleged  to  such  citizens  or  to  their 
does  not  own  an  absolute  estate,  but  holds  property.  In  such  a  case,  the  nniaanoe, 
property  —  as,  for  example,  a  public  square  being  purely  a  public  one,  can  only  be  re- 
—  in  trust  for  the  use  of  the  inhabitants,  strained  by  the  public  on  information  filed 
the  right  of  a4ioining  lot-owners  is  such  by  a  public  officer,  to  wit,  by  the  soltcitor- 
thtt  without  their  consent  the  legislature  genex^  for  the  drcoit    It  is  not  sofficieiit 
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owners  of  lots  adjacent  to  a  public  square,  the  yalue  of  which  is 
affected  by  the  dedication,  have  such  rights  and  interests  that  they 
may  maintain  a  bill  in  equity  to  enforce  the  trust  or  to  restrain  the 

appropriation  of  the  public  square  by  the  original  proprietors,  or  by 
others,  to  their  private  use,  or  to  any  use  inconsistent  with  the 
purpose  for  which  it  was  dedicated.^ 

that  one  of  the  parties  is  a  lot-owner  on  lin  v,  Valentine,  9  Paige  Ch.  575  ;  Peck  v, 

the  street,  no  specific  injnry  to  the  prop-  Elder,  8  Sandf.  Superior  Ct.  R.  (N.  Y.) 

erty  being  alleged,  but  only  a  general  aUe-  126;  Wetmore  v.  Story,  22  Barb.  414; 

gation  that  damage  will  result  to  said  lot.  Doolittle   v,    Broome   County    Sup.,   18 

lb.     The  author  prefers  the  view  taken  of  N.  Y.  155  ;  Cady  v.  Conger,  19  N.  Y. 

this  subject  in  White  v.  Flannigain,  1  Md.  256  ;  Milhau  v.  Sharp,  27  N.  Y.  611 ;  Gil- 

525,  where  the  court,  having  regard  to  the  lespie  v.  Forrest,  18  Hun,  110. 

nature  and  uses  of  a  street  in  a  populous  A  lot-owner  has   no  right  to  raise  or 

place,   and    considering  any    obstruction  lower  the  sidewalk  or  street  in  front  of  him, 

which  denies  the  exercise  of  the  right  to  when  built  to  an  established  grade,  with- 

use  it  as  working  irreparable  mischief  to  out  the  consent  of  the  municipal  corpora- 

the  street  as  a  street^  sustained  the  equity  tion  having  control  of  this  matter  ;  and 

jurisdiction  ;  but  to  entitle  the  plaintiff  to  an  adjoining  lot-owner,  or,  It  seems,  any 

an  iigunction,  the  facts  showing  the  spe-  other  citizen  having  the  right  to  use  the 

cial  injury,  —  the  situation  of  his  property,  streets,  may,  under  the  laws  of  Louisiana, 

ftc, —  should  be  stated.     Elwell  v.  Green-  without  proving   actual    damage,   enjoin 

wood,   26   Iowa,  377   (1868)  ;   Macon  v,  such  alteration.     Duffey  v.  Tilton,  14  La. 

Franklin,  12  Ga.  239  (1852)  ;  People  v.  An.  283  (1859). 

Vandorbilt,  26  N.  Y.  287  ;  MUhau  v.  i  Le  Clercq  v.  Gallipolis,  7  Ohio,  Part  1, 
Sharp,  27  N.  Y.  611,  625  (1863);  Cooper  218  (1835);  approved,  Huber  v.  Gazley, 
9.  Alden,  Harring.  Ch.  (Mich.)  72;  Sa-  18  Ohio,  18,  27  (1849) ;  Brown  v.  Man- 
▼annah,  A.&G.R.  R.C0.1;.  Shiels,  33Ga.  ning,  6  Ohio,  298,  305  (1834).  These 
601  ;  Bechtel  v,  Carslake,  3  Stockt.  Ch.  cases,  distinguished  from  Smith  v,  Henston, 
(11  N.  J.  Eq.)  500;  Parsons  v.  Atlanta  6  Ohio,  101,  in  which  it  was  ruled  that 
University  Trs.,  44  Ga.  529  ;  Pa}Tie  r.  Mc-  individual  lot-owners  around  a  square  con- 
Kinley,  54  Cal.  532.  A  railway  erected  vcyed  to  the  county  for  **  the  use  of  pub- 
npon  a  public  street  for  a  temporary  pur-  He  county  buildings,"  including  a  court- 
pose,  by  permission  of  the  municipal  cor-  house,  have  not  such  special  interest  as 
poration,  may  be  a  public  nuisance  ;  but,  will  enable  them  to  maintain  a  bill  to  en- 
if  so,  it  is  to  be  abated  by  a  proceeding  on  join  the  county  authorities  from  leasing 
behalf  of  the  State  ;  an  owner  of  abutting  portions  of  the  square  to  individuals  ;  the 
land  cannot,  it  was  held,  eigoin  the  con-  court  saying:  '*lf  the  rights  .of  the  county 
straction  of  such  a  mad  ;  but  quasre,  are  violated  or  threatened,  redress  must 
Gamett  v.  Jacksonville,  St.  A.  &  H.  Ry.  be  sought  in  the  name  of  the  county  or  its 
Ca,  20  Fla.  889 ;  post,  sec.  920,  note ;  acknowledged  agents."  See  Chapman  v. 
Potter  V,  Menasha,  30  Wis.  492.  Gordon,  29  Ga.  250  ;  Indianapolis  v. 
Several  distind  owners  cannot  Join  in  a  Croas,  7  Ind.  9;  Haynes  v,  Thomas,  7 
bill.  Hinchman  v.  Paterson  H.  R.  R.  Ind.  38  ;  Rowan  v.  Portland,  8  B.  Mon. 
Co.,  17  N.  J.  Eq.  75.  But  where  the  (Ky.)  232  ;  Cook  v,  Burlington,  30  Iowa, 
defendant  is  alleged  to  have  no  power  to  94  (1870) ;  Rutherford  v.  Taylor,  38  Mo. 
use  the  street  and  the  question  is  common  315;  Lutterloh  v.  Cedar  Keys,  15  Fla. 
to  all  the  abutters,  their  joinder  in  the  306  ;  Seguin  v.  Ireland,  58  Tex.  183 ; 
suit  would  not  seem  to  the  author  to  County  of  Harris  v.  Taylor,  58  Tex.  690 ; 
make  the  bill  multifarious.  Bui  that  such  ante,  sec.  653.  Non-adjacent  property 
joinder  is  permisnble,  see  Belknap  v.  Trim-  owners  upon  square  cannot  complain  of  its 
ble,  3  Paige  Ch.  576  ;  Oakley  v.  Trustees  being  closed  up  by  the  municipal  authori- 
of  Williamsbnigh,  6  Paige  Ch.  262  ;  Cat-  ties.    Kettle  v.  Fremont,  1  Neb.  329. 
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§  662  (523).  Obstmotion ;  Remedy  of  Corporation ;  BJeotmant.  -— 
A  municipal  corporatiou  entitled  to  the  possession  and  control  of 
streets  and  public  places  may,  in  its  corporate  name,  recover  the  same 
in  efedment.  Where  it  possesses  the  fee,  although  in  trust  for 
public  uses,  there  are  no  technical  obstacles  in  the  way  of  maintain- 
ing such  an  action  against  the  adjoining  proprietor  or  whoever  may 
wrongfully  intrude  upon,  occupy,  or  detain  the  property.  And 
where  the  adjoining  proprietor  retains  the  fee,  the  courts  have  over- 
come the  technical  difficulty  by  regarding  the  right  to  the  posses- 
sion, use,  and  control  of  the  property  by  the  municipality  as  a  l^al, 
and  not  a  mere  equitable  right.^ 


"It  has  been  so  often  and  unifonnly 
held  by  the  Supreme  Court  of  Louisiana 
that  public  places  within  the  limits  of  a 
corporation  cannot  be  appropriated  to  pri- 
vate use,  and  that  individual  corporators, 
as  well  as  the  officers  of  the  corporation 
[and  the  corporation  in  its  own  name], 
have  the  right  to  prevent  such  appropria- 
tion, and  to  sue  for  the  demolition  and  re- 
moval of  buildings  erected  on  them  by 
individuals,  that  the  question  can  no 
longer  be  considered  an  open  one."  Per 
Boat,  J.,  Herbert  v.  Benson,  2  La.  An.  770 
(1847).  In  this  case  the  court  sustained 
the  action  of  the  plaintiff  seeking  to  abate 
as  a  nuisance  a  warehouse  erected  by  the 
defendant  on  the  bank  of  a  river  within 
the  corporate  limits  and  in  front  of  the 
plaintiffs  house.  New  Orleans  v,  Gravier, 
11  Mart.  (La.)  n.  s.  662,  also  holds  that 
any  inhabitant  has  this  right.  It  has 
been  held  that  no  one  has  a  right  to  oc- 
cupy the  street  in  front  of  another's  house 
to  carry  on  a  trade  or  business,  and  the 
adjoining  owner  may,  if  necessary,  use 
force  to  remove  one  who  so  occupies  the 
street ;  therefore,  where  a  cabman  refused 
to  drive  away  his  cab  from  in  front  of  a 
hotel,  and  was  removed  by  a  policeman  at 
the  request  of  the  owner  of  the  hotel,  the 
|>oliceman  was  not  guilty  of  an  assault. 
Vandersmith's  Case,  1 0  Pa.  Law  J.  523. 

As  to  rights  of  adjoining  ottmer.  Nelson 
».  Goilfrey,  12  111.  22,  28  ;  Indianapolis  v. 
Croas,  7  Ind.  9;  Tb.  88;  Milhau  r.  Sharp, 
27  N.  Y.  611  ;  Cooper  r.  Alden,  Harring. 
Ch.  (Mich.)  72  ;  Alden  v.  Pinney,  12  Fla. 
848  ;  Price  ».  Thompson,  48  Mo.  868  ; 
Ptrsons  V.  Atlanta  University  Trs.,  44 
Ga.   529 ;  Cosby  v.  Owensboro  &  R.  B. 


Co.,  10 Bosh  (Ky.),  288  (1874);  Shanbat 
V.  St.  Paul  &  S.  0.  R.  K.  Co.,  21  Minn. 
602;  and  see  Patterson  v.  Dulath,  81 
Minn.  493  ;  Severy  v.  C.  P.  K.  R.  Co.,  61 
Cal.  194 ;  GUberf  s  Case,  70  N.  Y.  861 ; 
Story's  Case,  90  N.  Y.  156  ;  Lahr's  Csk, 
104  N.  Y.  268  ;  Sadler's  Case,  104  N.  Y. 
229;  N.  Y.  Dist.  Ry.  Co.*8  Case,  107  N.  Y. 
64;  McCarthy's  Case,  46  N.  Y.  199.  I\fit, 
sees.  728  a,  728  b.  Ante,  sees.  666  a, 
656  b.  Branahan  v.  Cine  Hotel  Ca,  89 
Ohio  St  883  (using  public  street  for  a  Aodh 
stand  held  illegal  and  enjoined,  thon^ 
used  under  authority  of  a  city  ordinance). 

In  Kansas  it  is  held  that  the  meare  fiut 
that  private  lots  fronting  upon  pnUio 
grounds  are  thereby  increased  in  valna 
does  not  create  a  trust  in  such  pnUk 
grounds  which  the  owners  of  the  lots  can 
enforce  in  equity;  but  that  where  tha 
owners  of  lands  dedicate  a  portion  there- 
of to  public  OSes,  as  parks,  or  otherwise, 
and  after  such  dedication  tell  and  convey 
lots  in  the  remaining  portion,  fronting  on 
such  public  grounds,  to  others,  who  erect 
lasting  and  valuable  improvements  there- 
on, a  trust  is  created  therein  which  may 
be  enforced  in  equity  by  those  lot-ownem. 
Franklin  County  Comm'rs  v,  Lathrop,  9 
Kan.  453  (1872)  ;  anU^  chap.  xtIL  on 
Dedication,  sees.  643,  651,  651  a. 

^  Dnmmer  v.  Jersey  City  ("market 
ground"),  20  N.  J.  L.  86  (1843) ;  Hoho- 
ken  Land  &  Imp.  Co.  v.  Hoboken,  86  N. 
J.  L.  540  ;  Greenwich  v.  Easton  ft  A.  R.  R. 
Co.,  24  N.  J.  Eq.  217  ;  26  N.  J.  Sq.  566. 
See  New  York  Elevated  Railway  cmbs» 
cited  postf  sees.  728  a-728  d,  Lewis  Era. 
Dom.  sec.  647,  and  cases.  Jersey  City 
V.  Central  R.  R.  Co.,  40  N.  J.  Eq.  417| 
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§  663  (524).  Remedy  of  Abutter.  —  Where  the  public  acquires 
only  the  use,  and  the  fee  remains  in  the  original  proprietor  or  abtUter, 

holding,  also,  that  a  municipality  having  ing  all  public  ways.    It  is  made  to  include 

the  control  and  aupemaion  of  highways  not  only  public  roads,  streets,  and  bridges^ 

may  maintain  a  suit  in  equity  to  prevent  but  other  highways.    See  Fort  Edward  PL 

any  alteration  of  them  or  injury  to  them  B.  Co.  v.  Payne,  17  Barb.  (N.  Y.)  567  ; 

which  wiU  deprive  the  public  of  their  Perrysville  &  Z.  PI.  R.  Co.  v,  Thomas,  20 

safe  and  convenient  um.     Winona  v.  Huff  Pa.  St.  91 ;  Benedict  v.  Goit,  8  Barb.  (N. 

(**pabUc  square'*),  11  Minn.  119  (186($);  Y.)  459 ;  Perrysville  k  Z.  PI.  R.  Co.  v. 

KUnkener  v.  M'Keesport  Sch.  Dist,  11  Bamage,  20  Pa.  St.  95;   Perrysville  &  Z. 

Fa.  St.  444  ;  Hannibal  v.  Draper  (*'  church  PL  R.  Cu.  v,  Binemau,  lb.  99.     The  roads 

ground"),  15  Mo.  634  (1852);   Bath  T.  oi  joirU  stock  companies  are  not  included 

Comm'rs  v.   Boyd  ("town  commons"),  in  the  Act  (St.  Catharines  v,  Gardner,  20 

1  Ire.  (N.  C.)  Law,  194  (1840);   M.  £.  Upper  Can.  C.  P.  107;  8.  c.  in  appeal,  21 

Church  V.  Hoboken  (ejectment  by  city  Upper  Can.  C.  P.  190 ;   see,   also,    Port 

for    public  "square"),   83   N.  J.  L.    13  Whitby,  &c.  Boad  Co.  r.  Whitby,  18  Up- 

(1868) ;  Weeping  Water  v,  Beed,  21  Neb.  per  Can.  Q.  B.  40  ;  The  Queen  v.  Brown 

261  (also  ejectment  for  *'  public  square  ").  k  Street,  13  Upper  Can.  C.  P.  356),  unless 

The  text  quoted  and  approved.    Chicago  purchased  or  otherwise  legally  acquired 

V.  Wright,  69  111.  822  (1873);  City  of  by  the  municipalities  in  which  situate. 

California  v.  Howard*  78  Mo.  88.     Where  The  Queen  v.  Paris,  12  Upper  Can.  C.  P. 

a  corporation  has  a  legal  title  to  the  soil  445 ;  The  Queen  v,  Louth,  18  Upper  Can. 

of  the  coounons  or  public  streets,  it  may  C.  P.  615  ;  see  also  Totten  v.  Halligan,  lb, 

ipiaintaiii  ejectment  to  recover  the  posses-  567  ;  Samia  v.  Great  Western  By.  Co.,  21 

aion  thereof.    Savannah  v.  Steamboat  Co.,  Upper  Can.  Q.  B.  59,  62 ;   Fitzgibbon  v. 

B.  M.  CharlL  (Ga.)  842  (1830).     Law,  J.,  Toronto,  25  Upper  Can.  Q.  B.  137 ;  Thurlow 

expreaaed,    arffuendo,    the    opinion    that  v.  Bogart,  15  Upper  Can.  C^m.  PL  1 ;  Wei- 

where  the  public  or  corporation  have  an  lington  v.  Wilson,  14  Upper  Can.  Com.  PL 

easement  only,  and  not  the  fee,  the  reme-  299  ;  8.  o.  16  Upper  Can.  Com.  PL  124. 

dy  for  a  violation  of  the  right  is  not  by  Harr.  Munic.  Man.  (5th  ed.)  482,  483.    A 

private  action,  but  by  public  prosecution,  municipal  corporation  may,  it  would  seem. 

Under  the  statutes  of  Wisocmsiii,  a  city  resort  to  equity  in  proper  cases,  to  restrain 

cannot  maintain  ejectment  to  recover  a  an  illegal  interference  by  a  railroad  or  other 

public  street  or  alley.     Bacine  v,  Crotsen-  company  with  streets  which  are  placed 

berg,  61  Wis.  481.  under  municipal  controL    Attomey-Gen- 

Bemedy  of  corporation  in  equity,  see  eral  v.   By  town  &  Nepean  Road  Co.,  2 

Detroit  v.   Detroit  &  M.  B.  R.  Co.,  28  Grant  (Canada)  R.  626 ;  post,  sec.  706, 

Mich,  178 ;  Metropolitan  City  Ry.  Co.  v,  note.     A  road  or  bridge  may  have  origi 

Chicago,  96  RL  620.    For  an  injury  which  nated  in  the  convenience  or  for  the  pro. 

an  individual  or  a  corporation  suffers  in  tection  of  individuals,  and  yet  afterwards 

common  with  the  public  generally,  equity  become  of  public  right  a  public  road  or 

win  not  relieve.     Denver  &  S.  Ry.  Co.  v,  bridge.     The  King  r.  Northampton,  2  M. 

Denver  City  Ry.  Co..  2  CoL  673  (1875);  &  S.   262;    Rossin  v.   Walker,   6   Grant 

post.  sees.  706,  note,  728  d.  (Canada),  619  ;  The  Queen  r.  Boulton,  15 

Constrwtum  of  Canadian  Municipal  Ad  Upper  Can.  Q.  B.  272  ;  O  Bnen  v.  Tren- 

westing  highways,  streets,  Ac,,  in  the  muni^  ton,  6  Upper  Can.  C.  P.  850  ;   Daniel  v. 

dpalitv,  gives  only  a  qualifUd  Hqht  to  the  North,  11  East,  875,  note  ;  The  Queen  v. 

munvkpdtUy.   The  municipal  act  of  Upper  East  Mark,  11  Q.  B.  877  ;  The  Queen  v 

Canada  contains  the  provision  that  "  every  Petrie,  4  E.  &  B.  737  ;  Malloch  v.  Ander- 

pabUc  road,  street,  bridge,  or  other  high-  son,  4  Upper  Can.  Q.  B.  481  ;  The  Queen 

way  in  a  city,  township,  town,  or  incor-  r.  Spence,  11  Upper  Can.  Q.  B.  81 ;  The 

porated    vfllage    shall    be  vested  in    the  Queen  t>.  Gordon,  6  Upper  Can.  C.  P.  213  ; 

municipality."    The  word  "highway"  is  The  Queen  v,  Glamorganshire,  2  East,  356, 

here  naed  in  its  broadest  sense,  as  includ-  note ;  The  King  v.   West  Yorkshire.  5 
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the  latter  is  considered  to  be  the  owner  of  the  soil  for  all  purposes 
not  inconsistent  with  the  public  rights,  and  may  maintain  actions 
accordingly.  Thus  it  has  been  held  that  he  may  maintain  ejectment 
against  an  individual  who,  without  lawful  authority,  erects  a 
private  building  upon  a  public  square  under  a  lease  from  the  local 
authorities,  they  having  no  power  to  authorize  such  a  usa  The 
recovery  is,  of  course,  subject  to  the  public  easement.  It  does  not 
fall  within  the  plan  of  this  work  to  treat  at  length  of  the  rights  of 
action  of  the  original  proprietor  or  adjoining  owner,  but  they  will 
be  found  discussed  in  the  cases  and  authorities  cited  below.  We 
remark  only  with  respect  to  streets  and  public  places  in  cities  that 
ejectment  by  the  adjoining  owner  seems  to  be  a  singularly  inapt 
remedy  for  an  illegal  use  or  occupation  thereof.^    Where  the  fee 


Burr.  2594 ;  The  Queen  v.  Yorkville,  22 
Upper  Can.  C.  P.  431 ;  Houfe  v.  The 
Town  of  Fulton.  29  Wis.  296;  B.C.  14 
Am.  Rep.  463.  Every  individual  in  the 
community  has  an  equal  right  to  use  a 
public  road,  street,  or  bridge.  The  mu- 
nicipal corporations  cannot  be  deemed  pro- 
prietors,  and  as  such  entitled  to  control 
the  possession,  any  more  than  any  other 
corporation  or  i)erson  interested  in  the 
streets,  roads,  or  highways.  7%e  property 
vested  in  the  municipal  corporations  by  the 
Act  is  a  qualified  one,  to  be  held  and  exer- 
cised for  the  benefit  of  the  whole  body  of 
the  corporation.  They  hold  as  trustees 
for  the  public,  and  not  by  virtue  of  any 
title  which  confers  possession  sufficient  to 
maintain  an  action  of  ejectment  (Samia  v. 
Great  Western  Ry.  Co.,  21  Upper  Can. 
Q.  B.  62),  but  may,  it  seems,  sue  for  in- 
juries done  to  roads  or  bridges  within 
their  jurisdiction.    See  Thurlow  v,  Bogart, 

16  Upper  Can.  C.  P.  1  ;  Wellington  v, 
Wilson  et  al.,  14  Upper  Can.  C.  P.  299 ; 
8.  c.  16  Upper  Can.  C.  P.  124  ;  The  Queen 
V,  Fitzgerald,  89  Upper  Can.  Q.  B.  297  ; 
but  see  Vespra  v.  Cook,  26  Upper  Can.  C. 
P.  182.  See  Story's  case,  90  N.  Y.  156  ; 
Lahr's  case,  104  N.  Y.  268.  Defendants, 
if  intending  to  deny  property  or  possession 
when  sued  by  a  municipal  corporation  as 
proprietors  of  a  road  claiming  property  or 
exclusive  possession,  should,  by  plea,  put 
in  issue  the  right  of  property  of  the  plnin- 
tiffs.     Samia  v.  Great  Western  Ry.  Co., 

17  Upper  Can.  Q.  B.  65.  Harr.  Miinic 
Han.  (5th  ed.)  483. 

^  Pomeroy  v.  Mills  (public  square),  3 


Yt.  279  (1830) ;  BoUing  v.  Petersboig,  3 
Rand.  (Ya.)  563  (1825);  Warwick  «. 
Mayor,  15  Gratt.  (Ya.)  52S  (1S60); 
Woodniif  V,  Neal,  28  Conn.  168;  Cooper 
V,  Smith,  9  Serg.  &  Rawle  (Pa.),  26; 
Tillmes  v.  Marsh,  67  Pa.  St  512  a871); 
Stiles  V,  Curtis,  4  Day  (Conn.),  828; 
Peck  V.  Smith,  1  Conn.  108;  2  Smith 
Lead.  Cas.  184,  185;  Angell  on  High- 
ways, chap.  vii. ;  Bissell  v.  N.  Y.  Central 
R.  R.  Co.,  23  N.  Y.  61  ;  Sherman  v.  Mc- 
Keon,  38  N.  Y.  266 ;  Barney  v,  Keokuk, 
94  U.  S.  324 ;  8.  c.  4  DiUon,  593  (1876); 
Perry  v.  New  Orleans,  M.  &  C.  Co.,  55 
Ala.  413,  citing  and  approving  text; 
Brakken  v,  Minneapolis  &  St.  L.  Ry.  Co., 
29  Minn.  41.  An  action  for  the  recovery 
of  the  possession  of  real  estate  may  be 
maintained  against  a  railroad  company 
occupying  sach  real  estate,  being  a  street 
in  a  city,  by  virtue  of  a  grant  from  the 
city  council.  Sharpe  v,  St  Looia  &  S.W. 
Ry.  Co.,  49  Ind.  296  (1874).  Where  a 
city  took  land,  by  proceedings  in  condem- 
nation under  its  charter,  for  a  street,  and 
built  a  sewer  therein,  but  did  not  pay  the 
price  awarded,  and  the  owner  subseqaently 
brought  ejectment  and  recovered  judg- 
ment, and  obtained  a  hab.fae,po$s^  the 
city  was  ?ield  entitled  to  equitable  relief^ 
and  an  injunction  was  awarded  on  termi 
of  payment  of  the  award  and  interest,  and 
costs  of  the  ejectment  Jersey  City  s. 
Fitzpatrick,  30  N.  J.  Eq.  97. 

In  MassacJiuseUSf  the  adjacent  proprie- 
tor ounis  to  the  middle  of  the  street^  subset 
to  the  public  easement  Boston  v.  Rich- 
ardson,   13    Allen    (Mass.),    15S;    158; 


k 


$  663                        STREETS  :   OBSTRUCTIONS  ;  REMEDY.  791 

is  in  the  public  the  abutter  may  maintain  the  appropriate  actions  at 

law  and  in  equity  to  enforce  his  proprietary  rights  and  easements 
in  the  streets.^ 

White  V.  Godfrey,  97  Mass.  472  ;  Bliss  v.  would  give  Jum  a  right  to  the  premises,  ss 

Bail,  99  Mass.  597  ;  8.  P.  Bissell  v,  N.  Y.  the  public  would  still  be  entitled  to  use 

Central  R.  R.  Co.,  23  N.  Y.  61 ;  Pennsyl-  them  as  a  street.     8.  p.  Wager  v.  Troy 

rania  K.  B.  Co.  v.  Pittsburgh  Grain  Elev.  Union  R.  K.  Co.,   25  N.  Y.  526  (1862) ; 

Co.,  50  Pa.  St.  499.  The  same  principle  ap-  Sherman  v,  McKeon,  88  N.  Y.  266  (1868). 

plies  in  Cali/amia.    San  Francisco  v.  S.  V.  In  Cincinnati  v.  White,  6  Pet.  481,  it  was 

W.  W.,  48  CaL  498  (1874).    Shade  trees,  declared  to  be  the  opinion  of  the  court 

An  adjacent  owner  may  recorer  in  trespass  that  where  the  dedication  is  complete,  and 

for  destruction  of  shade  trees  in  the  street  the  rights  of  the  public  have  attached,  the 

in  liont  of  his  lot.     Bliss  v.  Ball,  99  Mass.  owner  of  the  soil,  though  retaining  the 

597  (1868) ;  White  v,  Godfrey,  97  Mass.  naked  legal  title,  cannot  recover  in  eject- 

472.     See  ante,  sec.  899.    The  unlawful  ment.    The  reason  given  for  this  ruling 

cutting  down  of  shade  and  ornamental  has  much  force.     It  is,  that  ejectment  is 

trees  is  deemed  an  irreparable  injury,  and  a  possessory  action,   and   that  whatever 

wiU  be  ei^oined.     Tainter  v.  Morristown,  deprives  the  plaintiff  of  the  right  of  pos- 

19  N.  J.  Eq.   46  ;  Cross  v,   Morristown,  session  will  deprive  him  of  the  remedy  by 

18  K.  J.  £q.  805,  818.    A  general  grant  ejectment.     Exclusive  possession  of  the 

of  power  to  a  city  council  "to  declare  land  cannot,  it  was  said,  consistently  with 

what  shall  be  a  nuisance,  and  to  prevent,  the  rights  of  the  public,  be  delivered  to 

remove,  or   abate   the    same,"  will    not  the  plaintiff  in  execution  of  a  judgment  of 

authorize  the  council  to  declare  anything  recovery.     The  doctrine  of  Lord  Mans- 

a  noisance  which  is  not  such  at  common  field,  in  Goodtitle  v.  Alker,  1  Burr.  148, 

law,  or  has  not  been  declared  such  by  '*  that  ejectment  will  lie  by  the  owner  of 

statute.    Ante,  sees.  874-879.    Shade  trees  the  soil  for  land  which  is  subject  to  a 

standing  just  within  the  curbing  of  the  passage  over  it  as  the  king's  highway," 

sidewalk  on  a  street  do  not  constitute  a  was  regarded  by  the  court,  or  at  least  by 

nuisance  where  they  are  not  obstructions  the  judge  delivering  the  opinion,  in  Cin- 

to  the  travel  along  such  street ;  and  an  cinnati  v.  White,  6  Pet  431,  442,  as  un- 

owner  of  the  abutting  lot  may  enjoin  the  sound  ;  although  it  was  not  denied  that 

city  authorities  from  cutting  down  such  trespass  would  lie,  as  a  recovery  in  dam- 

trees,  although  the  city  council  may  have  ages  would  not  be  inconsistent  with  the 

declared  the  same  a  nuisance,  and  directed  public  right.     Post^  sees.  723  a-723  d.    So 

their  abatement  as  such.     Bills  v.   Bel-  in  Kentucky,  where  the  fee  of  the  streets 

knap,  86  Iowa,  583  ;  Patterson  v.  Vail,  42  is  in  the  adjacent  proprietor,  subject   to 

Iowa,  1 43 ;   Everett  v.  Council  Bluffs,  46  the  public  easement,  it  is  held  that  the 

Iowa,  66.  municipal    corporation    cannot    maintain 

Ejectment  hy  abutter  against  railway  ejectment  against  the  holders  of  the  legal 

CTmpany :    In  Carpenter  v.  The  Oswego  &  title,  but  must  resort  to  indictment  or  in- 

S.  R.  R.  Co.,  24  N.  Y.  655  (1861),  it  was  junction.     West  Covington  v.  Freking,  8 

decided  that  ejectment  would  lie  in  favor  Bush  (Ky.),    121  (1871)  ;    Perry  v.  New 

of  the  owner  of  the  fee  in  land  subject  to  Orleans,  55  Ala.  413,  citing  and  approving 

a  public  easement,  —  for  example,  a  street,  text.     See  American  note  to  Dovaston  v, 

—  against  a  party  appropriating  it  to  pri-  Payne,   2  Smith  Lead.   Cas.    185,    where 

rate  occupation,  such  as  the  laying  down  this  subject  is  discussed.    Redfield  v,  Utica 

therein,   by  a  railroad  company,   of  its  &  S.  R.  R.  Co.,  25  Barb.  (N.  Y.)  54; 

track  and  rails.     And  it  was  thus  held,  Hunter  v.    Sandy   Hill,   6  Hill  (N.  Y.), 

notwithstanding  it  was  argued   that  no  407.     That  trespass  would  lie  in  such  a 

judgment  which  the  plaintiff  could  obtain  case  is  well  established.    Wager  v,  Troy 


1  See  post,  sees.  723  a-723  d. 
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§  CG4  (525).  Same  sabject.  —  Where,  however,  the  foe  or  legal 
title  passes  from  the  original  proprietor,  as  in  som^  of  the  States  it 
is  declared  it  shall,  in  statutory  dedications,  and  in  cases  where  land 
is  acquired  for  streets  and  public  purposes  by  the  exercise  of  the 
right  of  eminent  domain,  such  proprietor  or  the  adjoining  owner 
cannot  maintain  an  action  for  injuries  to  the  soil,  or  ejectment, 
but  he  nevertheless  has  a  remedy  for  any  special  injury  to  his  rights 
by  the  unauthorized  acts  of  others.^ 

§  664  a.   Effect  of  Fee  being  in  the  Abutter  or  tlia  Mnnieipalitj.  — 

An  examination  of  the  cases  cited  in  the  last  two  preceding  sections 
will  show  that  many  of  them  assert  or  assume  that  important  differ^ 
ences  as  to  the  nature  and  extent  of  the  rights  of  the  abutter  and 
of  the  municipality  exist,  depending  upon  tlie  question  whether 

Union  R.  R.  Co.,  supra^  and  authorities  reasonably  abridges  the  right  of  adjacent 

eited  in  Mr.  Justice  SunderlaruTs  opinion,  lot-owners  to  use  the  street  as  a  means  of 

p.  540.     See  also  Mahon  v.  N   Y.  Central  ingress  and  egress,  they  are  thereby  de- 

R.  R.  Co.,   24   N.  T.   658 ;    Fletcher  v,  prived  of  a  property-ri^^t  without  oom- 

Aubum  &  S.  R.  R.  Co.,  25  Wend.  (N.  Y.)  pensation,  and  an  action  will  lie  against 

462  (1841)  ;  Weisbrod  v.  Chicago  &  N.  W.  the  person  or  corporation  guilty  of  usurp- 

Ry.  Co.,   21  Wis.  602 ;  Bissell  v,  N.  Y.  ing  such  unreasonable  and  ezdusire  use, 

Central  R.  R.  Co.,  23  N.  Y.  61 ;  post,  sees,  for  the  recovery  of  such  immediate  and 

709,  723  a-723  d  ;  chap.  zxiL  sec.  906  direct  damages  as  the  owner  may  sustain. 

€t  seq,  Elizabethtown,  L.&aaR.R.Co.  «. 

Remedy  in  equity;  rights  of  abiUters  Combs,  10  Bush  (Ky.),  882  (1874). 
and  of  municipalUy  :  Though  the  party         ^  Canal  Trustees  v.  Haven,  11  111.554; 

has  a  remedy  at  law  for  the  trespass  or  Hunter  v.  Middleton,  13  111.  50  ;  Moses  r. 

nuisance,  yet  as  the  injury  is  of  a  contin-  Pittsburgh,  Ft.  W.  &  C.  R.  R  Co.,  21  HI. 

uiug  nature,  he  may  go  into  equity,  have  522  ;    Protzman  v.  Indianapolis  &  C.  R. 

an  injunction  to  prevent  a  multiplicity  of  R.  Co.,  9  Ind.  467  ;  New  Albany  k  S. 

suits,  and  recover  damages  as  incidental  to  R.  R.  Co.  v,  O'Daily,  18  Ind.  858  ;  Peo- 

this  relief.     Williams  v,  N.  Y.  Central  R.  pie  v,  Kerr,  27  N.  Y.  188  ;  Kellii^fer  v. 

R.  Co.,  16  N.  Y.  97,  111  (1857).     Post,  Forty-Second  Street,  Ac.  R.  R.  Co.,  50 

sees.  723  a-723  d.    The  sound  and  settled  N.  Y.  206  (1872) ;  Schurmeierv.  St.  PmI 

rule  in  New  Vork  is  that  a  railway  com-  k  Pac.  R.  R.  Co.,  10  Minn.  82  ;  affinned, 

pany  cannot  exercise  the  right  of  eminent  7   Wall.  272  ;  Clooley  C^nst.  Lim.  556, 

domain  or  occupy  the  streets  or  construct  and  see  note.     The  laying  off  and  record* 

a  railway  therein,  unless  (a)  it  has  a  cor-  ing  a  town  plat,  or  of  an  addition  thereto, 

porate  existence  de  jure ;   unless   (h)  it  has,  under  the  statute  of  lowa^  the  effect 

has  a  valid  and  subsisting  grant  to  that  to  vest  in  the  corporation  the  fee  simple 

effect ;  and  unless  (e)  it  has  strictly  pur-  title  to,  and  exclusive  right  of,  dominion 

sued  and  performed    all  the    prescribed  over  the  streets  and  alleys  thus  dedicated 

terms  and  conditions  of  its  powers  in  this  to  the  public  use.     In  such  caae  neither 

respect.      Each  of  these   three  elements  the  original  proprietor  nor  his  grantee  has 

is  essential  to  give  a  railroail  company  the  right  to  the  subterraneoua  depotUt  €f 

such  authority.     There  are  many  cai^es  to  oocd  within  the  limits  of  anch  atreeti,  and 

this  effect.      See,  among  others,  Brookljm  the  corporation  may  maintain  an  action 

Steam  Transit  Case,  78  N.  Y.  524,  531 ;  against  him  for  coal  mined  and  taken  by 

Cable  Co.  Case,  104  N.  Y.  38,  43.  him  from  beneath  the  same.     Dea  HoiMt 

If  an  appropriation  of  a  street,  even  v.  Hall,  24  Iowa,  284  (1868). 
by  legislative  and  municipal  sanction,  un- 


§  665  8TBEETB :   ABUTTEB'S  bights  ;  EJECTMENT.  793 

the  fee  is  in  the  one  or  the  other.  The  later  and  better  con« 
sidered  judgments  hold  that  it  is  comparatively  unimportant,  as 
sespects  the  relative  rights  of  the  abutting  owner  and  the  public 
in  and  over  streets,  whether  the  bare  /ee  is  in  the  one  or  the  other. 
If  the  fee  is  in  the  public  the  lawful  rights  of  the  adjoiniug  owners 
are  in  their  nature  equitable  easements ;  if  the  fee  is  in  the  abutter 
his  rights  in  and  over  the  street  are  in  their  nature  legal ;  but,  in  the 
absence  of  controlling  legislative  provision,  the  extent  of  such  rights 
is,  in  either  event,  substantially,  perhaps  precisely,  the  same.^ 

§  665  (526).  BJeotment;  Bffeot  of  Judgment  or  Decree  against 
Municipal  Corporation.  —  It  fairly  results  from  the  view  taken  in 
this  chapter  of  the  nature  of  the  rights  of  the  public  at  large  in 
streets  and  public  places,  that  a  judgment  in  ejectment  by  the 
proprietor  of  land  against  a  city  corporation  where  the  disputed 
question  was  as  to  the  ownership  of  the  soil,  does  not  conclude  or 
afiTect  the  right  of  the  public  to  the  easement  of  a  street  or  public 
place,  since  the  public  is,  in  these  respects,  represented  by  the 
commonwealth,  and  such  a  judgment  is  res  inter  alios  acta  as  to 
the  public  right.*  In  California,  the  court  went  even  further  in 
protection  of  the  rights  of  the  public,  and  decided  not  only  that 

1  Barnej  v.  Keokuk,  94  H.  S.  824  (s.  The  purpose  of  the  statute  is  not  to  gire 

c.  below,  4  DiUon,  698),  where  the  Su-  the  county  the  usual  rights  of  a  propri- 

preme  Cooit  of  the  United  States  said  etor,  but   to  preclude    questions    which 

(p.  340) :    **  On  the  general  question  as  to  might  arise  respecting  the  public  uses, 

the  rights  of  the  public  in  a  city  street  we  other  than  those  of  mere  passage,  to  which 

cannot  see  any  material  difference  in  prin-  the  land  might  be  devoted."    Per  Cooley, 

dple,  with  regard  to  the  extent  of  those  J.,  in  Backus  v.   Detroit,  49  Mich.  110 

rights,   whether  the  fee  is  in  the  public  (1882). 

or  in  the  adjacent  land-owner,  or  in  some         *  Warwick  v.  Mayo,  Mayor,  15  Gratt. 

third  person."     See  also  Story's  Case,  90  ( Va. )  528  (1860)  ;  Boiling  v.  Petersbui^g,  8 

N.  Y.  122  ;    Lahr's  Case,  104  N.  Y.  268.  Rand.  (Va.)  563.     On  the  ground,  which 

Qualified  nature  of  fee  in  the  public,    lb,  is  hardly  tenable,  that  the  municipal  au- 

p.  291.   The  judgment  of  Mr.  Justice  Dari'  thorities,   as  respects  public  squares  and 

/ortt  in  Story's  Case,  gujyra,  and  of  Chief  streets,  represent  not  only  the  corporation 

Judge  Ruger  in  Ijdir's  Case,  supra,  pre-  but  also  the  public,  Mr.  Justice  Rost  was 

sent  this  subject  with  great  ability  and  of  opinion  that  a  final  judgment  against  a 

clearness,  and  are,  perhaps,  the  most  val-  corporation  was  also  a  judgment  against 

liable  discussions  of  it  to  be  found  in  the  the  public,  and  conclusive  upon  individu- 

rpporta.     See  anU,  sees.  666  a,  656  b;  post,  als.      Xiques  v.   Biyac,    7   La.    An.  498 

723  a-723  d,  (1852),  per  Rost,  J.    But  in  the  same  case, 

"The  dedication  (under  the   statute)  Mr.  Justice  iV^5ton  expressed  the  opinion, 

the  fee  in  all  streets  marked  upon  which  is  believed  to  be  the  correct  one, 

it  to  the  oonnty  in  which  the  city  [of  that  a  judgment  against  the  right  of  a 

Detroit]  waa  sitoated.    But  this  was  only  city  to  public  property  will  not  bar  an 

in  tnut  for  street  purposes.     We  attach  individual  not  a  party  to  the  suit,  and 

no  special  importance  to  the  fact  that  the  who  is  interested  in  maintaining  the  ded- 

title  pasMd  instead  of  a  mere  easement,  ication. 
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there  was  no  power  in  the  municipality  to  mortgage  property  held 
for  the  public  use,  but  that  a  decree  of  foreclosure  of  such  a  mort- 
gage did  not  estop  the  public,  or  even  the  municipaUty,  the  decree 
and  mortgage  being  equally  null  and  ineffectual^ 

§  666  (527).  Vacation  of  Streets.  —  The  plenary  power  of  the 
legislature  over  streets  and  highways  is  such  tliat  it  may,  in  the 
absence  of  special  constitutional  restriction,  vacate  or  discontinue 
the  public  easement  in  them,  or  invest  municipal  coiporations  with 
this   authority.^    Without  a  judicial  determination,  a  municipal 

The  power  of  the  legislature  to  racate 
streets  and  highways  which  in  its  judg- 
ment, or  that  of  the  mouiuipal  anthorities 
to  whom  the  power  is  delegated,  are  use- 
less, inconvenient,  or  burdensome,  and  this 
without  providing  compensation  to  those 
whose  private  interests  are  thereby  affected 
and  without  their  consent,  is  affinued  in 
the   most  emphatic  manner  in   Paul  «. 
Carver  (24  Pa.  St.  207).    This  right  wss 
held  not  to  be  affected  by  the  Constitu- 
tion of  1874,  which  provides   (article  1, 
sec   10),  that  private  property  shall  not 
be  taken  or  applied  to  public  uses  without 
authority  of  law  and  without  just  com- 
pensation being  first  made   or  secured; 
and  which  further  provides  (article  10, 
sec.  8) :  "  Municipal  and  other  corpora- 
tions and  individuals  invested  with  the 
privilege  of  taking  private  property  for 
public  use,  shall  make  just  compensation 
for  projierty  taken,  injured,  or  destroyed 
by  the  construction  or   enlargement   of 
their  works,  highways,  or  improvements.** 
McGee's  Appeal,  114  Pa.  St.  470  (1886), 
citing  text,   sec.    666.      Legislative    act 
validating  the  action  of  the  municipal 
authorities    in   vacating    and    changing 
location  of  a  public  park  was  8iistain<Hi. 
Kettle  V,   Fremont,   1   Neb.    889.      See 
Index,  title  Curative  Aett,    In  Baird  •. 
Rice,  63  Pa.  St  489  (1871),  an  act  au- 
thorizing the  erection  of  municipal  public 
buildings   on  a  square   originally   dedi- 
cated for  that  purpose,  and  the  vacation 
of  so   much  of  two  public    streets   as 
might  be  necessary,   was  held  constita- 
tional.    Ante,  sec.  645.    Says  Mr.  Justice 
Campbell,  in  Riggs  v.  Board  of  Education 
of  Detroit,   supra:    "In    Hinchman   v. 
Detroit  [supra],  the  power  of  the  city  to 
vacate  a  portion  of  the  Ounpos  Ifartfan 


^  Branham  v,  San  Jose,  24  Cal.  585 
(1864).  The  Stote  of  California  has  no 
proprietary  interest  in  the  streets  of  a 
city  dedicated  to  public  use ;  and  where 
it  grants  to  a  private  corporation  an 
easement  over  the  streets,  not  common 
to  the  public  at  large,  it  merely  grants 
in  its  sovereign  capacity  a  franchise,  and 
not  any  proprietary  interest  in  the  streets. 
San  Francisco  w.  S.  V.  W.  W.,  48  CaL 
498  (1874). 

3  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
887  (1868)  ;  Kimball  v.  Kenosha,  4  Wis. 
821 ;  Paul  v.  Carver,  26  Pa.  St  228  ; 
Stuber's  Road,  28  Pa.  St.  199  ;  Marshall- 
town  V,  Forney,  61  Iowa,  578 ;  Barr  v, 
Oskaloosa,  45  Iowa,  275 ;  Whitsett  v. 
Union  Depot  &  R.  R.  Co.,  10  Col.  243  ; 
Northern  Liberties  Comm'rs  v,  N.  L.  Gas 
Co.,  12  Pa.  St  818  ;  Trenton  R.  R.  Case, 
6  Whart.  (Pa.)  25;  Polack  v,  San  Fran- 
cisco Orphan  Asylum,  48  Cal.  490  (1874) ; 
State  r.  Huggins,  47  Ind.  586  (1874); 
Spiegel  V.  Gansberg,  44  Ind.  418  (1878)  ; 
Coster  V,  Albany,  4^  N.  Y.  899  ;  Kel- 
linger  r.  Forty-Second  St  Railroad  Co., 
60  N.  Y.  206;  Fearing  v.  Irwin,  65 
N.  Y.  486  (1874) ;  Jersey  City  v.  State, 
30  N.  J.  L.  521 ;  Bailey  v.  Phila.,  W. 
&  B.  R.  R.  Co.,  4  Harring.  (Del.)  889 
(1846) ;  Riggs  v.  Board  of  Education  of 
Detroit,  27  Mich.  262  (1873)  ;  Hinchman 
V.  Detroit,  9  Mich.  103  ;  People  v.  Ing- 
ham Co.  Sup.,  20  Mich.  95  (1870) ;  People 
V,  Kerr,  27  N.  Y.  192,  193  ;  Fearing  v. 
Irwin,  4  Daly  (N.  Y.),  885;  affirmed, 
55  N.  Y.  486;  Central  Park  Comm'rs, 
In  re,  61  Barb.  (N.  Y.)  40;  Brook  v. 
Horton,  68  Cal.  554  ;  Cooper  «.  Detroit, 
42  Mich.  584  ;  see,  also,  Chicago  v.  Build- 
ing Assoc.,  102  IlL  879,  897  ;  People  v. 
Walth»  96  ni.  282. 
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corporation,  under  the  authority  conferred  in  its  charter  "  to  locate 
and  establish  streets  and  alleys,  and  vacate  the  same/'  may  consti- 
tutionally order  the  vacation  of  a  street ;  and  this  power,  when  ex- 
ercised with  due  regard  to  individual  rights,  will  not  be  restrained 
at  the  instance  of  a  property  owner  claiming  that  he  is  interested 
in  keeping  open  the  streets  dedicated  to  the  public.^ 

878.  Lewis  Em.  Dom.  sec  13-«.  Author- 
ity to  discharge  the  public  servitude  in 
a  street  or  public  place  must  come  from 
the  legislature ;  it  does  not,  of  course, 
inhere  in  a  municipality.  Hoboken  I>and 
&  Imp.  Ca  V.  Hoboken,  86  N.  J.  L.  640. 
What  will  confer  the  power.  State  r. 
Elizabeth,  87  N.  J.  L.  432  (1874).  Its 
scope.  Quiun  v.  Paterson,  27  N.  J.'  L.  85  ; 
State  V.  New  Brunswick,  8  Vroom  (82 
N.  J.  L. ),  548.  Power  of  the  legislature 
over  public  uses.  Newark  v,  Stockton, 
44  N.  J.  £q.  179 ;  anU,  sees.  648,  651, 
651  a,  A  statute  providing  that  on  the 
vacation  of  a  street  the  damage  to  prop- 
erty shall  be  ascertained  and  paid,  gives 
a  right  only  to  damages  specially  sus* 
tained  by  the  party,  over  and  above  that 
which  is  common  to  the  public  in  general. 
East  St.  Louis  v,  O'FIynn,  119  111.  200 ; 
Be  Centre  St.,  116  Pa.  St  247. 

1  Gray  v,  Iowa  Land  Co.,  26  Iowa, 
887  ;  distinguished  from  Warren  v.  Lyons 
City,  22  Iowa,  851.  AiUe,  seq.  651.  Upon 
the  discontinuance  of  an  ea.sement  in  a 
public  higliway,  the  freehold  or  soil,  in 
general,  reverts  to  the  owner  of  the  land. 
Harris  v.  Elliott,  10  Pet.  (U.  S. )  26.  As  to 
streets  in  town,  Barclay  v.  Howell's  Les- 
see, 6  Pet.  498,  518,  per  McLean^  J.,  Hyde 
Park  17.  Borden,  94  111.  26;  Wirt  v. 
McEniery,  21  Fed.  Rep.  233  ;  Chicago  r. 
Union  Building  Assoc,  102  111.  379; 
ante^  sec.  658.  As  to  power  of  vacation 
by  boroughs  in  Pennsylvania,  see  In  re 
Vacation  of  Osage  St.,  90  Pa.  St.  114. 
The  legislature  may,  without  providing 
for  compensation  to  adjoining  owners, 
provide  for  closing  one  public  way  to 
their  property  if  another  way  is  left  open. 
Coster  V.  Albany,  43  N.  Y.  899  ;  Kellinger 
V.  Forty-Second  Street,  &c.  R.  R.  Co.,  50 
N.  Y.  206  ;  Fearing  v.  Irwin,  55  N.  Y.  486 
(1874).  ^The  municipal  authorities  of  a 
city  cannot  vacate  a  street  without  the 
authority  of  the  legislature.  Polack  v.  S. 
F.  Orphan  Asylum,  48  Cal.  490  (1874). 


was  sustained,  and  it  was  held  this  might 
be  done  without  determining  in  advance 
the  future  uses.  And  where  private  prop- 
erty is  not  taken,  the  right  by  authority 
of  legislation  to  surrender  or  extinguish 
paUic  rights  has  never  been  questioned. 

8  Smith's  Leading  Cases,  96  ;  People  v, 
Ingham  Co.  Sup.,  20  Mich.  95."  But 
in  Indiana  the  principle  was  regarded  as 
toond,  that  in  addition  to  the  public  ease' 
wient,  and  distinct  from  t^  there  exists  in 
favor  of  the  owner  of  a  lot  upon  the  street, 
and  as  appurtenant  to  it,  a  private  right 
to  use  the  street  and  to  insist  that  the  street 
shall  forever  be  kept  open  to  its  full  width, 
[Se«  on  this  point,  ante,  sees.  656  a,  666  b; 
post,  sees.  712,  728  a-726  b,  780,  and  note; 
and  case  of  Fritz  v.  Hobson,  cited  in 
the  note.]  And  the  court  considered  the 
conclusion  to  follow  from  this  principle 
that  the  legislature  cannot,  without  the 
consent  of  the  lot-owner,  or  compen- 
sating him  for  the  damage,  vacate  a 
street,  or  any  part  of  it,  in  front  of  or 
adjoining  the  lot.  Haynes  v.  Thomas,  7 
Ind.  88  (1855) ;  Indianapolis  v,  Croas,  lb, 

9  ;  Tate  r.  Ohio  &  Miss.  R.  R.  Co.,  lb. 
479,  483.  But  as  to  this  |)oint,  quare. 
In  view  of  the  considerations  stated  in  sees. 
656  a,  656  ft,  712,  728  a,  726  6,  780,  and 
note,  that  the  abutter  has  proprietary 
rights  or  easements  in  the  streets,  there 
seems  to  be  some  difficulty  in  holding 
that  although  he  has  a  remedy  for  obstruc- 
tions to  the  streets  and  for  invasions  of 
his  proprietary  rights  therein,  he  is  with- 
out remedy  if  the  street  is  altogether 
vacated.  The  text,  however,  states  the 
fseneral  result  of  the  authorities.  Per- 
haps the  distinction  may  be  this.  The 
State  may  abandon  the  public  easement  or 
right  therein,  or  change  the  use,  but  can- 
not except  by  the  exercise  of  the  power  of 
eminent  domain  close  the  street  so  as  to 
deprive  the  abutter  of  his  easement  of 
access,  &c  See  Judge  Hares  discussion 
of  the  subject,  1  Am.  Const  Law,  872- 
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§  667  (528).  Prescription  and  AdverM  PoMeMion  ;  Statate  of 
zamitations.  —  Concerniiig  rights  and  remedies  with  respect  to 
streets  and  public  places,  an  interesting  topic  remains  on  which  the 
judicial  judgments  are  not  agreed,  and  that  is,  whether  the  rights  of 
the  municipality  or  of  the  public  may  be  lost  by  non-user  or  adverse 
possession.  There  may  be  instances  where  the  non-user  has  con- 
tinued so  long,  and  private  rights  have  grown  up  of  such  a  nature, 
as  to  amount  to  an  equitable  estoppel,  or  an  estoppel  in  pais,  on  the 
public,  which  the  courts  will  enforce  upon  principles  of  justice ;  but 
such  cases  are  exceptional  in  their  character,  and  it  would  perhaps 
be  going  too  far  to  say  that  the  courts  have  distinctly  established 
such   a  principle.^     The   state  of  the  law,  aside   from   positive 

It  is  for  the  common  council,  and  not  the  sary.*'    Brook  v,    Horton,  6S  Cal.  554, 

courts,  to  decide  on  the  expediency  of  citing  Commonwealth  v.  Westborongh,  3 

vacating  a  street  or  aUey  of  a  city.    When  Mass.  406  ;  Commonwealth  v.  Cambridge, 

a  petition  is  presented   to  the   common  7  Mass.  158,  and  Bowley  v.  Walker,  8 

council  for  the  vacation  of  a  street  or  alley,  Allen,  21.     In  order  to  maintain  a  hiU  to 

or  a  part  thereof,  and  a  remonstrance  is  filed  enjoin  the  vacation  of  a  street^  the  party 

against  such  vacation,  it  was  held,  con-  must  show  that  he  is  liable  to  sustain  a 

stniing  the  legislation  involved,  that  the  special  injury,  different  from  that  of  all 

council  had  no  power  to  order  the  street  other  taxpayers  or  others  in  the  Tidnity. 

or  alley  to  be  vacated,  unless  the  remon-  Bering  v,  Scott,  107  111.  600.     The  owner 

strance  be  withdrawn,  or  two-thirds  of  aU  of  land  abutting  upon   the  boundary  of 

the  owners  of  real  estate  of  such  city  peti-  a  city  and  upon  the  end  of  a  street  is  a 

tion  therefor.    An  injunction  lies  to  pre*  stranger  to  the  city,  and  cannot  olgect  in 

vent  the  common  council  from  enforcing  proceedings  to  vacate  the  street.     Hoom 

an  illegal  order  made  by  it  for  vacating  a  v.   Greensburg,  98    Ind.   588.      For  the 

street.     Spiegel  v,  Gansberg,  44  Ind.  418  method  of  vacating  streets  in  cities  in 

(1878).      Reverter:    Where  the  original  Illinois  under  the  statute,  see  St.  LooiSp 

owner  has  sold  the  adjoining  lot,  the  land  A.  &  T.  H.  R.  R.  Co.  v.  Belleville,  128 

embraced  in  the  street  subsequently  va-  111.  876. 

cated  does  not,   in  lotoa,  revert  to  him.         ^  Lane  v.  Kennedy,  18  Ohio  St.  42;  49 

Day  r.  Schroeder,  46  Iowa,  546  (1877)  ;  (1861),  per  Peck,  J.  ;  8  Kent  Com.  451, 

Barr  v.  Oskaloosa,  45  Iowa,  275  ;  Kings  note,  where  Chancellor  Kent,  noticing  the 

County  Fire    Ins.    Co.    o.    Stevens,    101  case  of  New  Orleans  v.  United  States,  10 

N.  Y.  411.    But  see  ante,  sec.  653,  note.  Pet.  662,  suggests  that  there  may  be  such 

Abandonment;  non-user;    Vacation  of  non-userby  the  public,  and  such  advene 

Street ;  Remedy :  Parol  testimony  that  a  claims  by  the  original  owner,  as  may,  in 

street  has  been  abandoned  is  not  admissi*  time,  bar  the  public  ;  "  for  in  this  ooun* 

ble  to  prove  that  it  has  been  vacated,  for  try,"  he  adds,  "time  may  [by  legislation] 

that  should  be  a  matter  of  record.  Lathrop  create  a  bar  to  the  sovereign's  right.**    De 

V.  Central  Iowa  Ry.  Co.,  69   Iowa,  105.  Vaux  o.  Detroit,  Haning.  Ch.  (Mich.)  98; 

Abandonment  of  a  street  will  not  be  pre-  the  text  approved.     Brooks  v.  Riding  46 

sumed  from  mere  non-user  when  the  pub-  Ind.  15  (1874).  Where  a  city  sought  to  en* 

lie  need  has  not  required  its  use.     Reilly  join  t^e  erection  of  a  bail<Ung  projecting 

V.  Racine,  51  Wis.  526.      "  An  alteration  over  tne  line  of  a  street,  after  twenty-(ivs 

by  competent   authority  of   an  existing  years*  open,  continued,  and  adverse  posses 

road  or  way  is  a  discontinuance  of  those  sion,  it  was  held  that  the  defendant  had 

portions  of  the  way  which  do  not  come  gained  title  thereto  as  against  the  paUio; 

within  the  newly  assigned  limits  ;  and  no  Big  Rapids  v.  Comstock,  65  Mich.  78 ; 

q^ecial  order  of  discontinuance  is  neces-  b.  c.  81  N.  W.  Rep.  811;  Cheek  v,  Anroni 
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enactment,  can   best  be    exhibited  by  .referring  to  the    leading 
adjudications. 

§  668  (529).  Ekune  subject  —  The  doctrine  is  well  understood, 
that  to  the  sovereign  power,  the  maxim,  "  Nullum  tempus  occurrit 
regi^  applies,  and  that  the  United  States  and  the  seversd  States  ai*e 
not,  without  express  words,  bound  by  statutes  of  limitation.^  Al- 
though municipal  corporations  are  considered  as  public  agencies, 
exercising,  in  behalf  of  the  State,  public  duties,  there  are  many 
cases  which  hold  that  such  corporations  are  not  exempt  from  the 
operation  of  limitation  statutes,  but  that  such  statutes,  at  least  as 
respects  ordinary  real  and  personal  actions,  run  in  favor  of  and 
against  these  corporations  in  the  same  manner  and  to  the  same 
extent  as  against  natural  persons.' 

92  Ind.  107 ;  DriggR  v.  PhiUipa,  108  N.  T.  St.  42  (1861),  the  {vior  cases  in  that  State 

77,  where  occupancy  of  an  alley  by  fencing  are  noticed  ;  and  it  was  held  that  a  partial 

it  up  was  held  not  to  be  an  adrerse  posses-  encroachment  by   a  fence  on  a  surveyed 

■ion  when  done  by  permission  of  the  dty.  highway    was  not  necessarily  adverse  to 

Carter  v.  LaOrange,  60  Tex.  686.  the  public  nor  inconsistent  with  the  ease- 

^  United  States  v.  Hoar,  2  Mason  C.  ment  of  the  public,  the  court,  by  Peck,  J., 

C.  R.  184  ;  Johnston  v,  Irwin,  8  Serg.  &  observing  that  the  case  was  distinguish- 

Bawle   (Pa.),    291;   Allston's   Lessees,  able  from  Cincinnati  v.  Evans,  5  Ohio  St. 

Saonders,  1  Bay  (8.  C),  30 ;  People  v,  694;  and  the  principle  was  adopted  that 

Oilbert,  18  Johns.   (N.  Y.)  227  ;  United  where  the  circumstances  surrounding  the 

States  V.  Kirkpatrick,  9  Wheat  (U.  S.)  possession  are   entirely  reconcilable  with 

785 ;   Dickinson  v.  New  York,  92  N.  Y.  a  continued  recognition  of  the  ultimate 

5S4  ;    Angell  on  Limitations,  36 ;  anUf  right  of  the  public,  the  possession  is  not 


562,  note.    A  State  statute  cannot  adverse.     Referring  to  Cincinnati  v.  £v- 

bar  the  United  States,  nor  can  laches  be  ans,   supra,  in   which  there  was  an  en- 

imputed  to  the   United  States.     United  croachment  of  a  permanent  character  on 

States  V,  Thompson,  98  U.  8.  487  (1878).  the  street,  the  learned  judge  just  named 

*  Lessee   of  Cincinnati  v.  First  Pres-  observed:  **That  case  was,  in  this  view  of 

byterian  Church,  8  Ohio,  299  (1888).     In  it,   rightly  determined  ;    but    it    might, 

this  case  the  question    was    most  thor-  with  equal  if  not  greater  propriety,  have 

onghly  argued  and  examined  by  able  law-  been  placed  [not  upon  the  statute  of  limi- 

yera,  and  no  cases  precisely  in  point  as  tations,  but]  upon  the  ground  of  an  estoppel 

to  municipal  corporations  were  produced,  in  pais^  on  the  part  of  the  city  authorities. 

The    doctrine  of  the  text  was  distinctly  the  building  having  been  located  by  the 

dseaded,  and    was    adhered   to   and  ap-  city  surveyor  upon  the  lines  previously  es- 

plied  in  the  later  cases  of  Cincinnati  v.  tablished  and  built  upon,*'      See    Jersey 

ET•n^  5  Ohio  St.  594,  and  Oxford  Town-  City  v.  State,   30  N.  J.  L.  521  (1863)  ; 

ship  V.  Columbia,  38  Ohio  St  87.    As  a  Cross  v.   Morristown,  18  N.   J.  £q.  305 

remit  of  this  doctrine,  these  cases  hold  (1867)  ;  Evans  v.  Erie  County,  66  Pa.  St 

that  notorious  and  uninterrupted  posses-  222.     In  the  same  State  it  has  been  still 

nan  by  a  private  individual  or  pivate  more  recently  decided  that  the  use,  by  a 

corporation,  under  a  claim  of  right  to  land  gas  company,  of  the  streets  of  a  city  for 

dedicated  to  a  city  for  public  squares  or  twenty  years  does  not  bar  an  inquiry  by 

streets  for  the  period  of  the   statutes  of  the  State  into  the  rightfulness  of  the  use. 

limitations,  wiU  bar  the  city  of  the  claim  State  v.  Cincinnati  Gas  Company,  18  Ohio 

to  its  use.    In  Lane  v.  Kennedy,  18  Ohio  St  268  (1868).    See,  also,   Philadelphia 

VOL.  n.  — 10 
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§  G69  (530).  No  title  by  Advene  PoeeeMioo  as  against  the  Pub- 
lic. —  It  will  be  seen,  on  examination,  that  quite  a  number  of  the 
cases  cited  in  the  last  note  declare  that  the  public  may  even  lose 

th^ir  right  to  streets  and  public  places  by  long-continued  adverse 
occupation  by  private  individuals.  But,  on  the  other  hand,  it  has 
been  repeatedly  held  by  the  Supreme  Court  of  Pennsylvania  ^  that 

V,   Phila.   &  R.   R.   R.  Co.,  58  Pa.  St.  city,  caused  by  the  designed  elncion  of  it 

258.     Ou  the  general  enbject  of  the  appli-  by  its  officers,  is  no  excuse  for  not  com- 

cation    of   the  statute  of  limitations  to  mencing  an  action  within  the  period  lim- 

municipal  corporations,  see,  also,  Galves-  ited  by  law.     Amy  v.  Waterto?m  (Ko.  2), 

ton  V,  Menard,  23  Tex.  849,  408  (1859);  180  U.  S.  820  (1889) ;  Knowlton  v.  Wa- 

School  Directors  v,   Goerges   (ejectment)  tertown,  130  U.  S.   827.     The  Miaaouri 

50  Mo.  194  (1872)  ;  Abemethy  v.  Dennis,  statute  of  limitations  respecting  a  "  liabil- 

49  Mo.  468  ;  Baker  v.  Johnson,  33  Iowa,  ity  created  by  statute  *'  applies  to  an  ac- 

151  (1871) ;  Rowan's  Ex.  v,  Portland,  8  tion  by  a  city  corporation  to  recover  a 

B.  Mon.  (Ey.)  259  ;  Alves  v.  Henderson,  special  tax  assessed  against  property  for  a 

16  B.  Mon.  (Ky.)  151,  171  (1855)  ;  Dud-  street  improvement;   and  as  by  express 

ley  V.  Frankfort  Trs.,  12  B.  Mon.  (Ey.)  provision  of  the  statute   its    limitatious 

610,  617  ;  Newport  v,  Taylor,  16  K  Mon.  apply  to  actions  brought  in  the  name  of 

(Ey.)  699,  806  ;  Paine  v.  Commissioners,  the  State  or  for  its  benefit,  the  statute,  as 

&c,  Wright's  (Ohio)  Rep.  417  ;   Eelly's  it  would  clearly  run  against  the  State, 

Lessee  v.   Greenfield,  2   Har.  k  McIIen.  runs  equally,   in  the  absence  of  special 

(Md.)   132,    137;    North    Hempstead  r.  provision    to    the    contrary,  against  the 

Hempstead,  2  Wend.  (N.  Y.)  137  ;  Fort  public  and  municipal  corporations  of  the 

Smith  V.  McEibbin,  41  Ark.  45  ;  May  v.  State.     St.  Louis  v.  Newman,  45  Mo.  138 

School  District,  22  Neb.   205.    And  see  (1869).     The  statute  of  limitations  does 

Judge  Storer^s  argument,  8  Ohio/  304  ;  St  not,  in  any  event,  begin  to  run  against 

Charles  v.   Powell,   22  Mo.  525  (1856)  ;  the  inhabitants  of  a  town  until  they  are 

Armstrong  v.  Dalton,  4  Dev.  (N.  C.)  568  incorporated,  and  thus  capacitated  to  sue. 

(1834)  ;  Pella  v.  Scholte,  24  Iowa,  283;  Reilly  v,  Chouquctte,  18  Mo.  220  (1858); 

Bo  wen  v.  Team,  6  Rich.  (S.  C.)  Law,  298;  Sims  v.  Chattanooga,  1  Lea  (Tenn.),  694, 

Clements  v.  Anderson  ("swamp-lands"),  approving  text.  ^It  seems  that  the  legis- 

46  Miss.   581   (1872);  State  r.  Pettis,  7  lature  may  require  a  municipal  subdiviska 

Rich.  (S.  C.)  390;  Barnwell  r.  McGrath,  of  the  State  to  pay  a  just  debt,  though 

McMullan  (S.  C.)  174  ;  Lancaster  County  barred    by    the    statute    of   limitations, 

tr.   Brintliall,  29  Pa.  St.   38  ;  ante,  sees.  Caldwell  County  r.  Ilarbert,  68  Tex.  821 ; 

487  note,   504  note,  562  note  ;  Mageo  v.  see  niUe,  chap.  iv.  as  to  extent  of  legialatiTe 

Commonwealth,  46   Pa.    St.  358,    where  power.      See  further  as    to    Limitatuma, 

the  statute  of  limitations  was  held  not  post,  sees.  675,  815  note, 

applicable    to   assessments  for  local  im-  A  city  permitting  a  street  which  had 

provemcnts.       But    see    Evans    v.    Erie  not  been  opened  to  be  partially  eDclosed 

County,    66  Pa.  6t.    222.     In  loioa  re-  or  occupied  for  sixteen  years  by  the  owner 

covery  by  municipal  corporations  for  taxes  of  abutting  property,  was  held  not  be  es- 

becomiiig    delinquent     more    than    five  topped  to  assert  its  ownership  in  the  land 

years  before  the    commencement  of  the  enclosed.     Solberg  r.  Decorah,  41  Iowa, 

action  is  barred  by  the  statute  of  limita-  501   (1875).     But  when  a  dty  has  |ier- 

tions.      When  a  city  lays  aside  its  sov-  mitted  a  party,  und^r  a  claim  of  right,  to 

ereignty,  and  places  itself  in  the  position  occupy  for  thirty  years  land  granted  to  it 

of  a  contracting  power,  it  subjects  itself  to  for  a  street,  it  will  be  presumed  to  have 

the  laws  controlling  the  natural  person,  abandoned  its  right  thereto.     Siiiiplot  il 

Bnilington  v.  Railroad  Co.,  41  Iowa,  134  Dubuque,  49  Iowa,  680. 
(IS75).    IkaMUif  to  $erv$  procen  upon  a 
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the  lapse  of  time  furnishes  no  defence  for  an  encroacbment  on  a 
public  right/'  such  as  an  obstruction  on  a  street  or  a  public  square. 
The  view  of  the  court  is,  in  substance,  this :  Streets  and  public 
squares  are  dedicated  or  acquired  for  the  jnchlic  tise,  and  not  alone 
for  that  of  the  people  of  the  city,  the  corpomtion  being  the  me^ 
trustee  for  the  public ;  that  erections  by  private  persons  on  property 
thus  dedicated  or  acquired,  cannot  be  authorized  by  the  original 
proprietor,  or  by  the  city  corporation,  and  can  be  authorized  only  by 
act  of  the  legislature ;  that  unauthorized  obstructions  and  erections 
thereon  are  public  nuisances,  and  may  be  prosecuted  by  indictment 
or  other  proceedings  on  behalf  of  the  public,  and  that  no  length  of 
time,  unless  there  be  a  limit  by  statute,  will  legalize  a  public  nui- 
sance, or  bar  the  right  of  the  public  to  proceed  by  indictment  to 
abate  it;  and  that,  in  the  absence  of  a  grant  shown  from  a  competent 
source,  no  presumption  from  mere  lapse  of  time  can  be  made  to 
support  a  nuisance  which  is  an  encroachment  on  the  public  right. 
In  one  case  Mr.  Justice  Sergeant  forcibly  observes  :  "  These  princi- 
ples pervade  the  laws  of  the  most  enlightened  nations,  as  well  as  our 
own  code,  and  are  essential  to  the  protection  of  public  rights,  which 
would  be  gradually  frittered  away  if  the  want  of  complaint  or  prose- 
cution gave  the  party  a  right  Individuals  may  reasonably  be  held 
to  a  limited  period  to  enforce  their  rights  against  adverse  occupants, 
because  they  have  an  interest  sufficient  to  make  them  vigilant. 
But  in  public  rights  of  property  each  individual  feels  but  a  sliglit 
interest,  and  rather  tolemtes  even  a  manifest  encroachment  tlian 
seeks  a  dispute  to  set  it  right."  ^ 

*  Per  Sergeanlf  J.,  Commonwealth  v,  thorities."    lb.   259;  Rung  v,  Shoneber- 

AHjurjijtT,  1  Whart.  (Pa.)  4G9,  488;  Sims  ger  (olaim  of  ownersliip  in  public  $<iiuiiv), 

r.  Chattanooga,  1  Lea  (Tenii.),  694,  ap-  2  Watts  (Pa.),  23  (18^3).     This  position 

proving  text.     See,  abjo.  Commonwealth  was  adhere* I  to  in  Kopf  v.  Utter,  101   Pa. 

F.  McDonald  (indictment  for  "actual  ob-  St.  27,*\*here  the  right  of  the  municipality 

struction,"  &c.),  16  Serg.  &  Rawle  (Pa  ),  to  part  of  a  street,  which  had  been  tV^xted 

390   (1S27) ;    Barter    v.    Commonwealth  in  by  an  adjoining  owner  for  over  tweuty- 

(owneriihip    of    wells   in    streets),  3    Pa.  one   years,    was   sustjiine<l.     As  to   title 

(Penr.  &  \V.)  253  (1831).     In  this  case,  by  adverse   possession,  compare  with   re- 

(7t&*7n,  C.  J.,  remarks:  **  The  title  of  the  marks  by  Gibsoiif   C.  J.,   above  <pioted, 

corporation  [of  Lancaster]  to  the  soil  [of  Commonwealth   r.   Alburger    (ijidictnicnt 

the  streets]  for  uses  that  conduce  to  the  for  erecting  chui-ch  in  Franklin   Sipiare, 

public  enjoyment  and  convenience,  is  par-  Philadelphia),  1  Whart.  (Pa.)  469  (1836); 

amoant  and  exclusive  ;  and  no  private  oc-  Penny  Pot  Landini,'  Case,  16  Pa.  St.  79, 

cupancy,  for  whatever  time,  and  whether  94,  citing  and  reaffirming  the   foregoing 

adverse  or  by  permission^  can  vest  a  title  cases  ;  Philadelphia  v.  Phila.  &  K.  R.   R. 

inconsistent   with   it.      The  case  of  the  Co.,  58  Pa.  St.  253.     It  is  a  fair  deduc- 

Commonwealth  p.  McDonald,   by  which  tion  from  the  foregoing  cases,  that  a  |in- 

tbis  salutary  principle  has  been  conclu-  scriptive  right  to   maintain  an  encroacl> 

gively  established,  is  founded  in  the  purest  ment  npon  the  public  streets  or  squares 

reftson,  and  fortified  by  the  strongest  au-  cannot  be  set  up  as  against  the  public. 
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§670  (531).   Same- subject.    CivilLaw  Dootxlne.  —  In  Louibiana, 
also,  it    is   considered,  that  streets,   levees,  commons,  or   public 

and  that,  as  against  the  public,  a  title  by  ings  void  in  law,  twenty  feet  were  yacated, 
adverse  possession  cannot  be  acquired  by  leaving  the  street  sixty  feet  wide,  to  which 
ifidividuals.      The    above-cited    cases   in  widtli  only  did  the  municipal  authorities 
Pennsylvania  were  approved  in  Burbank  v.  work  it,  and  adjacent  lot-owners  improved 
Fay,  65  N.  Y.  57,  71  (1875).     As  to  pri-  with  reference  to  its  being  a  sixty- ftrt 
vate  rights,  the  statute  of  limitations  runs,  street.     It  was  the  opinion  of  the  Chief 
in  Pennsylvania^  against   municipal  cor-  Justice  that  the  city,  acting  under  the 
porations.    Evans  v.  Erie  County,  66  Pa.  mistake  of  supposing  the  proceedings  to 
St.  222.     This  case  holds  that  as  respects  vacate  to  be  binding  upon  it,  was  not 
real  proi)erty  owned  by  a  municipal  cor-  thereby  estopped  to  insist  that  the  street 
poration,  the  statute  of  limitation  applies  was  eighty  feet  wide.    Jersey  City  v.  State, 
the  same  as  against  other  owners  of  private  30  N.  J.  L.  521  (1868) ;  Cross  v,  Morris- 
property,  town,  18  N.  J.   £q.    305   (1867).     The 
The  doctrine  that  a  right  to  a  portion  reader  will  find  a  review  of  some  of  the 
of  a  public  street  may  be    acquired  as  more  important  decisions  on  the  subject  of 
against  the  public  by  prescription  or  ad-  prescriptive  rights  as  against  the  public, 
verse  possession,  was  rejected,  and  char-  in  the  able  and  learned  opinion  of  Mr. 
acterized    "  eminently    disastrous  to  the  Commissioner  Dwighi  iu  Burbank  v.  Fay, 
public  interests,"  by  JFhelpUy,  J.,  in  Jer-  65  N.  Y.  57  (1875).     The  conclusions  ar^ 
sey  City  v.  Morris  Canal  &  B.  Co.,  12  N.  J.  rived  at  are  that,  as  the  theory  of  prescrip- 
E(|.  547,  561,  denying  the  correctness  of  tion  rests  upon  a  supposed  grant,  no  grant 
Knight  V.  Heaton,  22  Vt.  480,  and  similar  can  be  presumed  where  the  grant  would 
cases,  which  hold  that  the  enclosure  and  be  unlawful  or  in  violation  of  law ;  and 
occupation  of  lauds  within  the  limits  of  that  no  length  of  user  can  confer  a  right 
a  highway  for  twenty  years,  under  a  claim  contrary  to  the  provisions  of  a  statute, 
of  right,  make  title  in  the  occupier  by  "  Where  no  express  grant  can  be  allowed 
prescription  as  against  the  public     Smith  the  law  will  not  resort  to  the  fiction  of  an 
V.    State,    23   N.  J.   L.  712   (1852).     In  implied  grant  so  as  to  create  a  prescriptive 
Manko  v.  Chaml)ersburgh,  25  N.  J.  Eq.  right     If  it  would,  the  whole  policy  of 
168,  the  court  refused  under  the  circum-  the  prohibitory  statute  might  be  subverted 
stances  to  dissolve  au  injunction  to  restrain  by  the  supineness  or  wilful  frauds  of  public 
the  municipal  authorities  from  removing  officers.     This  doctrine  is  clearly  main- 
a  building  alleged  to  encroach  upon  the  tained  by  the  following  authoritiei  :  Staf- 
street,  on  which  it  had  been  erected  under  fordshire  Canal  Nav.  v.  Propr.  Birmingfaam 
a  claim  of  right  on  a  line  on  which  for  Nav.,  Law  Rep.  1  K  &  I.  Appeals,  S54 
thirteen  years  numerous  other  houses  had  (1866)  ;  Rochdale  Canal  Co.  r.  Badclifie, 
been  built.     It  was  held  in  Simmons  v.  18  Q.  B.  287  ;  Elwell  v.  Prop.  Birming- 
Coiiiell,    1    R.    I.   519,   that   no  adverse  ham   Canal  Nav.,  8  H.  of  liords  Cases, 
possession  and  use  of  a  portion  of  a  high-  812  ;  Grand  Surrey  Canal  Co.  v.  Hall,  1 
way  by  individuals,  however  long,  would  M.  &  G.  392." 

give  a  title  as  against  the  State  or  the         Mr.  Digby  maintains  with  force  and 

public,  as  the  statute  of  limitations  does  apparent  correctness,  that  the  doctrine  of 

not  run  against  them,  because  the  adverse  the  English  law,  that  all  prt»eripiiv$  rights 

claim  could  never  have  had  a  legal  com-  must  be  such  as  could  have  originated  in 

mencement.    But  see  Beardslee  v,  French,  a  valid  grant,  has*  arisen  from  falee  his- 

7  Conn.  125,  where  an  entire  non-itser  for  torical  notions,  and  is  in  reality  a  ^^al 

ninety  years  of  the  whole  way,  and  an  fiction.    Digby  Hist  Law  of  "Beal  Prop., 

exclusive  possession  by  an  individual,  was  chap.  ilL  sec.  2,  note,  p.  156. 
held  to  extinguish  the  right  of  the  public         The  constant  and  exclnaive  nee  hf  t 

Litchfield  v.  Wilmot,  2  Root  (Conn.),  288.  railroad  company  of  part  of  a  straet  of  t 

A  street  when  dedicated  was  eighty  feet  in  town,  as  and  for  a  right  qf  tooy,  eaimot  in 

width*  and  subsequently,  under  proceed-  any  time  ripen  into  an  absdliitB  owMnhip 
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grounds,  Sec,  are  lands  which  are  out  of  commerce,  incapable  of  being 
alienated,  and  most  ever  remain  free  to  the  public.  It  is,  therefore, 
held,  that  no  silence  or  length  of  time  can  deprive  a  public  corpora- 
tion of  its  power  over  public  places ;  that  its  inaction  may  give  an 
occupier  an  estate  at  sufferance,  but  nothing  more ;  and  that  inas- 
'  much  as  such  property  is  not  susceptible  of  alienation  by  the  cor- 
poration, no  prescriptive  or  adverse  right  thereto  can  be  acquired, 
since  prescription  presupposes  a  title  fairly  acquired,  but  not  now 
capable  of  proof.^ 

§  671  (532).  Statutes  of  Limitation  held  InappUcable.  —  In  Illi- 
nois, where  the  statute  of  limitations  protects  an  actual  possession 
of  lands,  under  a  honafid^  claim  or  color  of  title,  for  seven  years,  to 
the  extent  and  according  to  the  purport  of  the  possessor's  paper 
title,  it  is  held  that  this  statute  does  not  apply  to  a  suit  brought  by 
a  municipal  corporation  to  recover  possession  of  property  which  was 
dedicated  to  it  for  the  use  of  the  public,  since  the  corporation  has 
no  power  to  alien  or  dispose  of  the  property,  and  hence  there  could 
be  no  paper  title  to  be  protected  such  as  the  statute  contemplated. 
Whether  an  adverse  possession  for  twenty  years  would  defeat  an 
action  by  the  corporation,  no  opinion  was  given.^    As  an  incorpo- 

of  such  part     IndianapolU,  P.  &  C.  R.  B.  Jersey  City  v,  Morris  Caual  &  B.  Co.,  12 

Co.  V,  Boss,  47  Ind.  25  (1874).  N.  J.  £q.  647;  Mankov.  Chambersburgh, 

1  New   Orleans  v.    Magnon,  4  Martin  25  N.  J.  Eq.  168  ;  Fox  v.  Hart,  11  Ohio, 

(lift.),   2  (1815)  ;  8.  P.   New  Orleans  v.  414  ;  Rowan's  Ex.  v.  Portland,  8  B.  Mon. 

Maggioli,    4  La.    An.    73  (1849).      Text  (Ky.)     282,     259  ;     Georgetown     Street 

cited  and  approved  :  Sims  v.  Chattanooga,  Comm'rs  v.  Taylor,  2  Bay  (S.  C. ),  2S2  ; 

1  Lea  (Tenn.),  694;  Ingram  V.  Police  Jury,  Galveston    v.     Menard,     23    Tex.    349; 

SO  La.   An.  226  (1868).     It  may  be  ob-  Onstott  r.  Murray,  22  Iowa,  457    McFar- 


that  in  neither  of  these  cases  did  lane  v.  Kerr,  10  Bosw.  (N.  Y.)  249  ;  Kel* 

tba  defendants  show  a  state  of  facts  of  logg  v,  Thomi>son,  QQ  N.  Y.  88  (1876); 

which   adverse  possession  could  be  fairly  Litchfield  v.  Wilmot,  2  Root  (Conn.),  288; 

predicated,   or  in  which  a  right  or  title  State  t^.  Pettis,  7  Rich.  (S.  C)  Law,  390  ; 

could  be  fairly  acquired.     8ee,  also,  Dela-  Memphis  v.  Lenore,  6  Coldw.  (Teun.)  412; 

r.  Second  Municipality,  8  La.  An.  Bowen   v,   Tean),   6   Rich.  298 ;  Pella  v. 


230,  287;  Shreveport  v.  Walpole,  22  La.  Scholte,  21  Iowa,  283  ;  Brooks  r.  Riding, 

An.  526  (1870).     Acts  of  city  authorities,  46  Ind.  19  (1874). 

in  i^orance  of  its  rights,  and  prejudicial  Mere  non-uaer  of  an  easement  acquired 

to  those  rights  with  respect  to  streets  and  in  real  property  by  a  city  —  in  this  case 

eomniona,  are  not  binding  upon  the  corpora-  by  condemnation  for  public  use —  will  not 

tioo.    Lewis  V.  San  Antonio  (Rxidos  grant  extinguish   the   right    to  the  use.       An 

for  pastnrage,  &c.),   7   Tex.  288  (1851)  ;  abnndmimeiU  of  a  right  so  acquired  can 

New  Orleans  v.   United  States,   10  Pet.  only  be  established  by  ])roving  acts  of  a 

7J4 ;  Plaquemines  Par.  PoL  Jury  v.  Foul-  conclusive  character,  such  as  show  an  tn- 

hooze^  80  La.  An.  64,  approving  text.  teniion  to  abandon   the  use.     Curran  v. 

As   to  title  against  the  public,  or  a  Louisville,  83  Ey.  628. 
municipal  corporation,  by  adverse  poues-'         *  Alton  v,  Illinois  Transportation  Co., 

tiom,   see,   further,  1  Domat,   492;  Hen-  12  111.60.     Approved,  Chicago  v.  Wright, 

OULW  V.  Hunting,  1  Gray  (Mass.),  203;  69  111.  327(1873);  Tumey  r.  Chamberlain 
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rated  town  or  city  holds  the  title  to  its  streets  and  alleys  for  the  use 
of  the  public,  and  has  no  rightful  authority  to  grant  the  streets  for 
any  pui*pose  inconsistent  with  the  public  use,  it  follows  that  an 
individual  cannot  acquire  a  prescriptive  right  therein  for  any  pri- 
vate use.^ 

§  672.  Prescriptive  Right  of  Lateral  Support  of  Soil  — In  Georgia 
the  principle  that  the  owner  of  a  building  erected  on  the  line  of  his 
lot  may,  by  lapse  of  time,  acquire  a  prescriptive  right  to  the  lateral 
support  of  the  adjacent  soil  does  not  exist,  especially  against  a  public 
or  municipal  corporation  in  respect  of  its  streets.' 

§  673.  Laches ;  Limitation ;  Distinction  asserted  between  State 
and  Municipality.  —  In  the  case  cited  in  the  note,  the  court  observed 
that  "  the  reason  sometimes  assigned  why  no  laches  shall  be  imputed 
to  the  king,  is  that  he  is  continually  busied  for  the  public  good,  and 
has  not  leisure  to  assert  his  right  within  the  period  limited  to  subjects. 
A  better  reason  is  the  great  public  policy  of  preserving  public  rights 
and  property  from  damage  and  loss  through  the  negligence  of  public 
otlicers.  This  reason  certainly  is  equally  if  not  more  cogent  in  a 
representative  government  where  the  power  of  the  people  is  delegated 
to  others,  and  must  be  exercised  by  them  if  exercised  at  all ;  and  ac- 
cordingly the  principle  is  held  to  have  been  transferred  to  the  sover- 
eign people  of  this  country  when  they  succeeded  to  the  rights  of  the 
king  of  Great  Britain  and  formed  independent  governments  within 
the  respective  States.  This  principle  we  approve,  and  regard  the 
exemption  from  the  effect  of  limitation  statutes  as  essential  to  the 
well-being  of  the  government  oY  the  States  ;  but  this  exemption  be- 
longs and  appertains  to  sovereignty  alone.  The  reason  for  it  is  very 
apparent.  If  the  statutes  of  limitation  would  run  against  the  State, 
lier  public  lands,  if  she  had  any,  would  be  liable  to  be  taken  posses- 
sion of  by  squatters,  who  would  hold  them  for  the  time  required  by 
the  statute  and  defy  the  State  ;  and  the  State  in  that  portion  being 
sparsely  populated,  there  would  be  few  or  none  to  complain,  as  it 
would  be  the  cheapest  way  to  obtain  lands  from  the  State.  The 
highways  of  the  State  would  be  liable  to  be  impaired  or  destroyed 
by  encroachments,  and  the  country  not  being  thickly  settled,  and 
the  neighbors  all  acquainted  with  each  other,  and  the  State  officers 
being  remote  from  these  highways,  there  would  perhaps  be  little 
complaint.     But  in  a  city  or  town,  where  so  many  people  are  to 

(as  to  adverse   |>08session),   15   III    271.  ^  Quincy  r.  Jones,  76  111.  231  (1875). 

Text  approved,  Sims  v.  ChattaDooga,  2  Lea         *  Mitchell  v.  Rome,  49  Qa.  19  (1878). 
(Teim.),  694. 
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suffer  inconveniences  by  such  encroacliments,  and  the  officers  of  the 
city  or  town  are  on  the  spot,  such  encroachments  are  not  apt  to  be 
tolerated  for  a  long  period,  and  they  would  be  less  likely  to  be  toler- 
ated if  it  was  known  that  an  uninterrupted  possession  of  a  street, 
alley,  or  square  would,  in  a  certain  number  of  years,  give  title  to 
the  occupier."  ^ 

§  674  8am«  subject  Conflicting  Views.  —  In  the  same  case  it  is 
also  said  that  the  courts  of  Pennsylvania,  New  Jersey,  Khode  Island, 
and  Louisiaua  have  held  that  the  maxim  Nullum  tewpus  occurrU 
regi  is  not  restricted  in  its  application  to  sovereignty,  and  that  it  ap- 
plies to  municipal  corporations  as  trustees  of  the  rights  of  the  pub- 
lic' On  the  other  hand,  the  courts  of  Vermont,  Massachusetts, 
New  York,  Coimecticut,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  Mississippi,  Texas,  Missouri,  Kentucky,  Ohio,  Illinois,  and 
Iowa  have  restricted  the  application  of  the  maxim  to  sovereignty 
alone,  and  most  of  them  have  held  in  cases  requiring  the  decision 
that  municipal  corporations,  like  natural  persons,  are  subject  to  the 
statutes  of  limitation.^ 

§  675  (533).  Same  subject ;  The  Author's  View  and  Suggestions  as 
to  the  True  Doctrine.  —  Upon  consideration,  it  will,  perhaps,  appear 
that  the  following  view  is  correct :  Municipal  corpomtions,  as  we  have 
seen,  have,  in  some  respects,  a  double  character,  —  one  public,  the 
otiier  (by  way  of  distinction)  private.  As  respects  property  not  held 
for  public  use,  or  upon  public  trusts,  and  as  respects  contracts  and 
rights  of  a  private  nature,  there  is  no  reason  why  such  corporations 

1  WTjeeling  r.  Campbell,  12  W.  Va.  36.  (S.  C.)  298  ;  Galveston  v.  Meoard,  28  Tex. 

«  Ih.  :  Cross  r.  Morristown,  18  N.  J.  849 ;  Rowan's  Ex.  v,  Portland,  8  B.  Mon. 
Eq.  311  ;  Jersey  City  ».  SUte,  80  N.  J.  L.  (Ky.)  232  ;  Dudley  r.  Frankfort  Trs.,  12 
521  ;  Simmons  r.  Cornell,  1  R.  I.  619  ;  B.  Mon.  (Ky.)  610;  Alves'  Ex.  v.  Hen- 
Philadelphia  r.  Phila.  &  Read.  R.  R.,  58  derson,  16  B.  Mon.  (Ky.)  131  ;  Clements 
Pa.  St.  253,  263  ;  Common w«»alth  p.  Mc-  v,  Anderson,  46  Miss.  681  ;  St.  Charles 
Donald,  16  S.  &  R.  (Pa.)  401 ;  Rung  v.  County  ».  Powell,  22  Mo.  525  ;  School 
ShonehcTger,  2  Watts  (Pa.),  23  ;  Jersey  Directors  r.  Goerges,  60  Mo.  194  ;  Cincin- 
City  r.  Morris  Canal  &  B.  Co.,  12  N.  J.  nati  ».  Evans,  6  Ohio  St.  594  ;  Lane  «. 
Bv  561 ;  New  Orleans  v.  Magnon,  4  Mar-  Kennedy,  13  Ohio  St.  42  ;  Oxford  Town- 
tin  (Lx),  1.  ship  V.  Columbia,  38  Ohio  St.  87  ;  Forsyth 

»  Wheeling  r.  Campbell,  #Mi?m;  Kelly's  v,  WhcoUng,  19  W.  Va.  318;  Peoria  v. 

IyHw*«  V.  Greenfield,  2  Har.  &  M.  (Md.)  Johnst^jn,  56  111.  45  ;  Ch.  R.  1.  &  P.  R.  R. 

138  ;    Knight    v.    Heaton,    22   Vt    480  ;  v.  Joliet,  79  111.  40;  Richmond  v,  Poe,  24 

Varick  r.  New  York,  4  Johns.  Ch.  (N.  Y.)  Gratt.  (Va.)  149  ;  Levasser  v.  Washburn, 

.W  :  Inhabitants  of  Litchfield  v,  Wilmot,  11  Gratt   (Va.)  572;  Pella  v.  Scholte,  24 

2  Root  (Conn).  288;  Armstrong  r.  Dalton,  Iowa,   283;  Burlington  v.   Burlington  & 

4  Der.    (N.  C.)   568  ;  State   v,  Pettis,  7  M.  R.  Co.,  41  Iowa,  134  ;  see  ante,  sees. 

Rich.  (S.  C.)  890 ;  Bowen  r.  Team,  6  Rich.  662,  note,  668,  669 ;  Tpoat,  sec.  815,  note. 
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should  not  fall  within  limitation  statutes,  and  be  affected  by  them. 
For  example,  in  an  action  on  contract  or  for  tort,  a  municipal  cor- 
poration may  plead  or  have  pleaded  against  it  the  statute  of  limi- 
tations.^ But  such  a  corporation  does  not  own  and  cannot  alien 
public  streets  or  places,  and  no  mere  laches  on  its  part  or  on  that 
of  its  officers  can  defeat  the  right  of  the  public  thereto ;  yet  there 
may  grow  up,  in  consequence,  private  rights  of  more  persuasive 
force  in  the  particular  case  than  those  of  the  public.  It  will,  per- 
haps, be  found,  that  cases  sometimes  arise  of  such  a  character  that 
justice  requires  that  an  equitable  estoppel  shall  be  asserted  even 
against  the  public,  but  if  so,  such  cases  will  form  a  law  unto  them- 
selves, and  do  not  fall  within  the  legal  operation  of  limitation  enact- 
ments. The  author  cannot  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  impliedly  within  ordinaiy 
limitation  statutes.^  It  is  unsafe  to  recognize  such  a  principle.  But 
there  is  no  danger  in  recognizing  the  principle  of  an  estoppel  in  pais 
as  applicable  to  exceptional  cases,  since  this  leaves  the  courts  to 
decide  the  question,  not  by  the  mere  lapse  of  time,  but  upon  all  the 
circumstances  of  the  case  to  hold  the  public  estopped  or  not,  as  right 
and  justice  may  require.* 

1  Powers  V.  Council  Blafis,  45  Iowa,  a  claim  until  the  expiration  of  a  specified 
652  (1877).     Where  the  defeudaut,  a  city,  time  after  the  claim  shaU  have  been  pra- 
hiul  constructed  a  ditch  along  a  street  by  sen  ted  to  it,  the  requirement  is  a  condition 
plaintiiPs  property  in  such  a  negligent  precedent  to  the  institution  of  an  acticm, 
and  unskilful  manner  that  his  property  and  compliance  with  it  must  be  alleged, 
was  injured  thereby,  it  was  held  that  the  Reining  v.  Buffalo,  102  N.  Y.  808. 
right  of  action  was  barred  in  five  yeara         ^  Text  "adopted"  in  Difttrict of  Colnm* 
from  the  time  when  the  injury  to  the  bia  v,   Washington  &  G.  R.   R«  Co.,  1 
property  began.     Ih,  ;  Strosser  r.   Fort  Mack ey,  361 ;  "approved,**  Sims ».  Frank- 
Wayne,  100  Ind.  443  ;  Simplot  v.  Chicago,  fort,  79  Ind.  446,  and  Yicksburg  v.  Mar^ 
M.  &  St.  P.  Ry.  Co.,  16  Fed.  Rep.  850  ;  shall,  59  Miss.  663. 
School  Directora  v.  School  Directors,  105         *  Consult  on  this  subject :  Chicago  4 
111.  658  ;  Piatt  County  v.  Goodell,  97  111.  N.  W.  R.  R.  Co.  v.  Elgin,  91  IlL  251 ; 
84 ;  People  v.  Orau,  121  111.  650  (an  action  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Joliet^ 
by  a  town,  from  which  territory  was  taken,  79  111.  25  ;  Ramsay  v.  Clinton  Co.,  92  IlL 
against  the  town  to  which  it  was  added,  to  225  ;  I^gan  Co.  v,  Lincoln,  81  111.  156  ; 
compel  a  contribution  to  the  payment  of  Leroy  v,  Springfield,  81  IlL  114  ;  Brodca 
indebtedness,  it  being  held  that  the  statute  v.  Riding,  46  Ind.  15  (1874),  where  the 
of  limitation  could  be  pleaded  in  bar).    A  subject  is  well  discussed  by  Bvskirh^  J. ; 
charter  provision  that  no  action  for  dam-  Simplot  v.  Dubuque,  49  Iowa,  630 ;  Qainey 
ages,  of  any  character  whatever,  to  either  v.  C,  B.  &  Q.  R.  R.,  92  111.  21  ;  Simsf^ 
person  or   property,   shall   be  instituted  Chattanooga,  2  Lea  (Tenn. ),  694 ;  Cheek 
against  the  city  unless  within  six  months  v.  Aurora,  92  Ind.  107  ;  Sims  v.   Fnnk* 
after  the  cause  of  action  accrues,  held  not  fort,  79  Ind.  446  ;  Greene  County  Comm'n 
to  be  unconstitutional  for  being  an  attempt  «.  Huff,  91  Ind.  338  ;  Waterloo  9.  Union 
to  confer  a  special  privilege  upon  a  city.  Mill  Co.,  72  Iowa,  487  ;   Elliott  v.  Wfl* 
Preston  v.  Louisville,  84  Ry.  118.    Where,  liamson,  11  Lea  (Tenn.),  88 ;  Piatt  Conn^ 
by  statutory  provision,  no  action  can  be  v.  Gk)odell,  97  III.  84.   In  Brooks  v.  Ridings 
brought  against  a  city  to  recover  or  enforce  mipra,  Buskirk,  J.,  a&ys,  **  Where  the  lines 
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The  Establishment  and  Control  of  Ordinary  Highways  and  JRoads 

within  Municipal  Limits. 

§  676  (534).  Ordinary  Highways  as  diatingiiiihed  from  Streets, 
within  the  limits  of  an  Inoorporated  Place.  —  Throughout  the 
United  States,  township,  county,  or  other  local  authorities  have 
the  general  control  and  supervision  over  the  oi-dinary  public  high- 
ways, while  in  incorporated  towns  and  cities  this  power,  as  respects 
streets,  is  usually  conferred  upon  the  corporate  authorities.  When 
the  jurisdiction  and  power  in  the  one  is  excluded  by  the  charters 
of  the  other,  has  given  rise  to  nice  and  difficult  questions  of  con- 
struction, depending  upon  the  supposed  intention  of  the  legislature, 
to  be  gathered  from  the  whole  course  of  legislation  on  the  subject 
in  the  particular  State,  and  with  reference  to  the  particular  muni- 
cipality.^ A  few  illustrations,  drawn  from  actual  decisions,  may  be 
useful ;  and  first,  of  cases  where  it  has  been  held  that  the  municipal 
authority  was  exdtisivt  of  the  authority  conferred  upon  other  officers 
or  tribunals  by  the  general  statutes. 

§  677  (535).  Same  subject. — In  Tennessee  it  was  held,  in  an 
early  case,  that  the  county  court  had  no  power  to  lay  off  roads 
through  incorporated  towns :  Because,  1.  The  act  of  assembly  au- 
thorizing them  to  lay  off  such  roads  within  a  county  as  they  shall 
deem  proper  does  not  literally  extend  to  streets.  2.  Every  town  sup- 
poses the  existence  of  lots  and  streets,  and  its  erection  into  a  town  by 
the  legislature  creates  a  state  of  private  interest  distinct  from  the 
body  of  the  county,  and  this  should  be  regulated  by  the  townspeople. 

of  a  street  have  been  practically  estab-  case  under  examination,  that  the  owners 

liahed  by  the  occupancy  and  improvements  or  occupants  of  any  other  lot  on  the  line 

of  the  lots  bordering  upon  it,  and  the  city  of  the  street,  upon  which  the  lot  in  ques- 

authorities  have  recognized  the  correct-  tion  was  situated,  had  extended  it  so  as  to 

ness  of  the  lines  lo  established  by  permit-  occupy  any  portion  of  the  street.     It  only 

ting  the  owners  to  so  occupy  and  improve  appears  that  the  city  authorities  had  sim- 

their  property,  and  have  acquiesced  in  it  ply  i>ermitted  the  occupant  of  tlie  lot  in 

for  a  considerable  length  of  time,  and  to  question  to  occupy  a  small  portion  of  the 

such  an  extent  that  to  change  the  lines  street  not  then  needed  by  the  public.     In 

would  work  great  wrong  to  the  owners  and  our  opinion,  the  inclosure  and  occupation 

disturb  long-established  lines  and  posses-  of  the  five  feet  of  the  street  by  Brooks  and 

sion,  the  city  or  public  authorities  would  those  under    whom  he    claims    did  not 

undoubtedly  be  estopped  from  disturbing  destroy  the  rights  of  the  public  in  such 

the  lines  so  practically  established,    al-  strip  of  ground  and  vest  the  title  thereto 

though  an  accurate  survey  should  show  in  him  or  those  through  whom  he  derived 

that  they  were  wrong  according  to  the  his  title.*' 

pUt,  and  that  the  lots  as  occupied  ex-         *  State  v.  Putnam  Co.  Comm'rs,   28 

tended  into  the  street  as  originally  estab-  Fk.  632  (1887),  citing  text 
liihad.     But  it  does  not  appear,  in  the 
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3.  The  magistrates  composing  the  county  court  are  from  the  country, 
at  least  most  of  them,  and  consequently  cannot  bQ  expected  to 
know  the  interest  of  the  corporation,  and  if  they  did  they  might  feel 
inimical  to  it.^  So,  by  statute  in  Texas,  the  counties  bad  general 
authority  to  keep  in  repair  the  public  highways  therein,  and  an 
incoiporated  town,  by  its  charter,  had  the  right  to  improve  its  streets 
and  alleys ;  and  the  question  arose^  whether  the  county  or  town 
authorities  had  power  to  keep  in  repair  streets  or  highways  within 
the  corporate  limits  of  the  town.  The  court,  to  prevent  contiict  of 
jurisdiction,  held  that  the  town  had  exclusive  control  of  the  streets 
and  highways  therein.^  So  it  is  held  in  Indiana,  that  the  general 
statutes  of  the  State  in  relation  to  "  public  highways  '*  do  not  apply 
to  the  streets  and  alleys  of  an  incorporated  town  or  city.' 

§  678  (536).  Same  subjeot.  Oeneral  Law  and  Special  Charter  Pro- 
viaions  construed.  —  On  the  principle  of  the  foregoing  cases,  it  is 
held  that  a  general  State  law,  authorizing  counties  and  townships  to 
impose  the  burden  of  road  labor  only  on  persons  between  twenty- 
one  and  fifty  years  of  age,  does  not  limit  the  express  charter  power  of  a 
city  to  impose  such  buixien  upon  all  persons  over  twenty-one  years 


*  Cowan's  Case,  1  Overton  (Tenn.), 
811  (1808).  "  A  highway  is  not  a  street, 
either  technically  or  in  common  parlance ; 
so  judicially  settled."  Indianapolis  v. 
Croas,  7  Ind.  9 ;  Lafayette  v,  Jenners,  10 
lb,  74,  79.  But  a  street  is  of  course  a 
highway,  in  the  sense  that  it  is  free  for 
every  person  to  use  it  for  the  purpose  of 
travel,  conforming,  of  course,  to  all  proper 
police  regulations  ;  and  the  right  of  pas« 
sage  is  one  which  the  municipal  authori- 
ties cannot  abridge  or  deny.  Bell  v, 
Foutch,  21  Iowa,  119,  131  (1866)  ;  Bar- 
rett  ».  Brooks,  76.  144 ;  St.  Charles  v. 
Nolle.  51  Mo.  122  (1872);  People  v,  Chi- 
cago  &  N.  W.  Ry.  Co.,  118  111.  520. 

Public  roads  and  streets  are  distinct 
thoroughfares,  managed  and  controlled  by 
distinct  municipal  authorities,  and  a  stat- 
ute punishing  a  puqiresture  of  the  one 
will  not  be  extended  to  the  other,  in  the 
absence  of  any  words  in  the  statute  show- 
ing that  such  other  was  intended  to  be 
included.  Clark  r.  Commonwealth,  14 
Bush  (Ky.),  166  (1878). 

«  State  V.  Jones,  18  Tex.  874  (1857). 

•  Indianapolis  v.  Croas,  7  Ind.  9  (1855). 
So,  in  New  Jersey,  it  is  held  that  the  gen- 


eral road  acts  of  the  State  do  not  apply  to 
incorporated  places  having  special  power 
to  rt^gulate  and  improve  streets.  Cross 
V,  Morristown,  18  N.  J.  £q.  805 ;  State 
V.  Morristown,  33  N.  J.  Law,  57r  A 
similar  ruling  has  been  made  in  Kentudcy, 
Clark  V,  Commonwealth,  14  Bash.  166. 
Where,  upon  the  incorporation  of  a  dtj, 
it  was  given  control  over  the  public  high- 
ways within  its  limits,  to  the  ezclasion  of 
the  county,  and  the  charter,  in  a  proviakm 
relating  to  obstructions,  enumerated  **  pab> 
lie  highways,  streets,  fcc,"  thus  recogniz- 
ing the  two  classes  of  ways,  it  was  held 
that  the  transfer  of  control  did  not  change 
the  highway  into  a  street  so  as  to  make 
abutting  owners  liable  for  assessmenta  for 
improving  it  as  a  street  by  paving,  grad- 
ing, &c.  Heiple  v.  East  Portland,  13  Oreg; 
97.  But  in  Illinois  a  highway  or  paUic 
road  becomes  a  street  when  a  town  is  in- 
corporated covering  territory  which  in- 
cludes it,  and  the  rights  and  oUigatioos 
of  the  town  and  of  the  public  are  the 
as  if  it  had  been  laid  out  by  the 
after  its  incorporation.  Palatine  vl 
ger,  121  111.  72. 
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of  age,  and  henoe  it  may  require  persons  over  fifty  years  of  age 
to  perform  road  labor.^ 

■ 

§  679  (537).  Same  snbjeot  —  On  the  other  hand,  power,  by 
charter,  conferred  upon  a  city  to  lay  out  new  highways,  and  to 
alter,  enlarge,  and  extend  highways  within  its  limits,  was  held  not 
to  divest  by  implication  or  implied  repeal  the  jurisdiction  of  the 
county  court  over  the  same  subject  given  by  general  statutes.*  So 
it  is  held,  in  Ohio,  that  general  powers  being  conferred  upon  the 
commissioners  of  the  county  to  lay  out  and  establish  roads  within 
the  limits  of  the  county,  they  are  thereby  authorized,  unless  their 
authority  is  especially  restricted  in  the  acts  of  incorporation,  to 
lay  out  and  establish  county  roads,  whose  termini  are  wholly  within, 
or  which  run  through,  an  incorporated  town  or  city,  —  these  corpora- 
tions, unless  expressly  exempted,  being  subject  to  the  operation 
and  control  of  the  general  laws  of  the  State.* 

1  Fox  V.  Rockford,  88  111.  451  (1865).  with  the  sanction  of  the  proper  municipal 

See  O'Kane  v.  Treat,  25  111.  557,  as  to  authorities,  for  public  use,  u^ion  pubUo 

exemption  of  cities  under  charters  from  lines  of  travel,  within  incorporated  towns 

roftd  taxes  levied  by  township  and  county  or  cities.     Bell  v.  Foutch  et  aL,  21  Iowa, 

authorities.     In  general,  the  jurisdiction  119  (1866)  ;  Barrett  v.  Bix>ok8,  lb,  144; 

of  a  city  or  town  over  its  streets  is  cxclu-  see  ante,  chap.  xiv. 
sive,  as  to  road  labor,  of  the  general  laws         Rights  of  city  as  the  purchaser  of  a  toll 

of  the  State  relating  to  public  or  county  bridget  and  particularly  as  to  the  right  to 

roads.  lb, ;  Ottawa  r.  Walker,  21  lU.  605.  replace  old  bridge  by  a  new  one.     Scott  r. 

litxid  labor  may  be  coTistitiUionally  im»  Des  Moines,  34  Iowa,  552. 
posrd  by  daiuU  unless  the  i)ower  of  the  As  to  liability  in  Iowa  of  county  for 

legislature  be  specially  limited.     Sawyer  defective  bridges  within  city  limits.     Mc- 

r.    Alton,    4  lU.   130  ;    Skinner's  Ex.   v.  CuUom  v.  Black  Hawk  County,  21  Iowa, 

Hutton,    33   Mo.   244.      See  chapter  on  409.     A  city  was  held  not  to  be  exempt 

Taxation,  post.  from  liability  in  respect  of  a  defective  cul- 

Until  the  town  the  plat  of  which  is  re-  vert  built  by  it  in  one  of  the  streets  of  the 

corded    becomes  incorporated,  the  streets  city,  by  reason  of  the  culvert  having  l)een 

are  nnder  the  control  of  the  county  au-  paid  for  by  money  apjiropriatrd   by  the 

thoriliej*,  who  cannot  enlarge  or  diminish  cmnity.     Van  Pelt  v.  Davenport,  42  Iowa, 

their  width,   but  may  direct  how  much  308  (1875);   s.  c.  20  Am.  Kep.  622;  post, 

thereof   shall    be    worked    or   improved,  chap,  xxiii, 

Waugh    r.    Leech,    28    111.    488   (1862).  «  Non^ich  ».  Story,  25  Conn.  44  (1856). 

Streets  need  not  l)e  recorded  in  the  county  Duty  of  repair  held  to  rest  on  the  totcn, 

reconls.     Townsend  r.  Hoyle,  20  Conn.  1.  and  not  the  city,  the  former  being  made 

Free  and  toll  bndfjfs:    Unless  author-  liable    by   statute,   and    the    latter    not. 

ized    by    statute,    a    county    cannot    use  Guthrie  v.  New  Haven,  81  Conn.  308. 
comity  funds  to  aid  in  the  construction  of         As  to  right  of  city  to  recover  a  street 

toll  bridges,  or  to  aid  a  private  individual  from   an    incorporated  turnpike  comjiany 

in  the  constenction  of  a  free  bridge.     Col-  after  the  expiration  of  its  charter,  see  St. 

ton  V.  Hanchett,  13  111.  615  (1852);  Clark  Clair  County  Tump.  Co.  v.  Illinois,  P6  ('. 

r.  Des  Moines,  19  Iowa,  198.     In   Towa,  S.  63  (1877). 

counties  have  been  held,  under  the  legisla-         ^  Wells  v,  McLaughlin,  17  Ohio,  99  ; 

tion  of  that  State,  to  have  power  to  aid  in  Butman  i*.  Fowler,  lb.  101  (1848);  Swan's 

ihB  coDStmction  of  free  bridges,  erected  Ohio  Stat.  796.  Municipal  charter  held  not 
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Poioer  of  the  Municipality  over  Streets  wnd  Their  Uses. 

§  680  (538).  Extent  of  Power  over  Streets.  —  As  the  highways 
of  a  State,  includiug  streets  in  cities,  are  under  the  paramount  and 
primary  control  of  the  legislature,  and  as  all  municipal  powers  are 
derived  from  the  legislature,  it  follows  that  the  authority  of  muni- 
cipalities  over  streets,  and  the  uses  to  which  they  may  be  put, 
depends  entirely  upon  their  charters  or  the  legislative  enactments 
applicable  to  them.^  It  is  usual  in  this  country  for  the  legislature 
to  confer  upon  municipal  corporations  very  extensive  powers  in 
respect  to  streets  and  public  ways  within  their  limits,  and  the  uses 
to  which  they  may  be  appropriated.^  This  will  be  illustrated 
everywhere  throughout  the  present  chapter.  The  authority  to  open, 
care  for,  regulate,  and  improve  streets,  taken  in  connection  with 
the  other  powers  usually  granted,  gives  to  municipal  corporations 
all  needed  authority  to  keep  the  streets  free  from  obstructions,  and 
to  prevent  improper  use,  and  to  pass  ordinances  to  this   end.' 

to  divest  county  authorities  of  their  juris-  Mich.  833.    See  Regina  v.  Cottle,  8  Eng. 

diction  over  part  of  the  road  lying  within  Law  &  £q.  474  ;  post,  sec.  728. 

the  limits  of  the  town.    Baldwin  v.  Green,  ^  Text  approved.     Grand  Bapids  Eleo- 

10  Mo.  410.     Under  the  special  act  incor>  trie  L.  k  P.  Co.  v.  Grand  Bapids  Edison, 

porating  Bennington,  it  was  held  that  the  &c.,  Co.,  33  Fed.  Rep.  659  ;  Denver  Circle 

trustees  of  the  village  had  not  the  exclu-  R.  Co.  v.  Nestor,  10  Col.  408. 

sive  authority  to  lay  out  highways  witliin         ^  This  section  quoted  by  Hunt^  J.,  and 

its  limits,  but  that  the  general  law  upon  its  doctrines  applied  in  Barnes  v.  District 

the  subject  was  stiU  applicable.    Benning-  of  Columbia,  91  U.  S.  540  (1875). 

ton  V,  Smith,  29  Vt.  254  (1857).  A  city  holds  its  streets  in  trust  for  the 

Further  as  to  power  of  county  or  town-  public,  and  has  no  power  to  divest  itself 

ship  authorities  with  respect  to  roads  and  of  control  thereof.     (AnU,  sec.  97* )    An 

highways  within  the  limits  of  incorpor-  ordinance  setting  apart  a    street    for   a 

ated  towns  and  cities,   see  Pope  v.  St.  pleasure-way,  and  attempting  to  give  the 

Luke's  Par.  R.  Comm'rs,  12  Rich.  (S.  C.)  park  commissioners  control  over  the  same, 

Law,  407;  Sharett's  Road,   8  Pa.  St.  89 ;  is  to  be  regarded  as  a  license  to  protect 

Pennsylvania  R.  R.  r.  Duquesne  Bor.,  46  them  from  prosecution  for  interfering  with 

Pa.  St.  223  ;  Mercer  Bor.  Road,  1 4  Scrg.  &  such  street,  but  not  as  relieWng  the  city 

R.  (Pa.)  447;  NewvilleRoad,  8  Watts(Pa.),  of  its  duty  to  improve  the  same  as  tlM 

172;   Easton  Koad,  8  Rawle  (Pa.),  195;  public  necessity  may  require.     Kreigh  v. 

Milton  Road,  40  Pa.  St.  300 ;    Knowles  Chicago,  86  111.  407. 
V.  Muscatine,  20  Iowa,  248  ;  McCullom  v,         «  Philadelphia  v,  Phila.  &  R.  B.  R.  Co., 

Black  Hawk  County,  21  Iowa,  409.  58  Pa.  St.  2.'i3  ;  Commonwealth  v.  Brooks. 

Extent  of  municipal  control  over  turri'  99  Mass.  434  ;  Dudley  ».  Frankfort,  12  B. 

pike  road  constmcted  in  the  streets  of  a  Mon.  (Ky.)  610,  617;  Sinton  v,  Asbory, 

city.    State  r.  New  Brunswick,  30  N.  J.  L.  41  Cal.  525  ;  Mercer  r.  Pittsbni^h,  Ft.  W. 

895.     See    State   v.    Hoboken,    lb.    225  ;  &  C.  R.  R.  Co.,  86  Pa,  St  99  ;  Toledo^  P. 

Quinn  v.  Paterson,  27  N.  J.  L.  35  ;  State  &  W.  Ry.  Co.  v.  Chenoa,  43  III.  209 ;  IIL 

V,  Passaic  Turnp.  (^o.,  lb,  217.  Central  R.  R.  Co.  v.  Galena.  40  111.  844; 

Power  over  phvk  rortd  in  street.    Stite  Terre  Haute  r.  Turner,  36  Iml.  522  ;  Citi- 

9.  Jersey  City,  26  N.  J.  L.  445  ;   McKay  zens'  Gas  &  Mining  Co.  v.  Elwood,  114 

r.  Detroit  &  E.  PI.  R.  Co.,  2  Mich.  138  ;  Ind.  332  (1887). 
Detroit  v.  Detroit  &  E.  PI.  R.  Co.,  12         OonstriuUion  of  special  powen  vn 
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Thus,  a  city,  having  *'  the  care,  supervision,  and  control  of  streets, 
squares,  and  commons  '*  within  its  limits,  may,  by  ordinance,  pro- 
hibit the  appropriation  of  these  to  private  use,  such  as  sales  by 
individuals  at  auction  thereon,  or  upon  the  sidewalks  or  streets.^ 

of  streets  :  The  power  to  open  new  streets,  of  actual  ways  against  nuisances  which  in- 
giren  in  a  city  charter,  was  held  to  be  terfere  with  their  accustomed  use,  and 
synonymous  with  the  power  to  lay  out  until  they  have  become  actually  open  ob- 
and  eMMish  streets,  and  not  merely  to  structions  thereon,  under  a  claim  of  title 
limit  the  authority  of  the  city  to  opening  apparent  on  the  face  of  the  prosecution, 
streets  already  existing  on  the  plan  or  cannot  be  punished  under  an  ordinance  in 
plat  of  the  corporation  and  its  additions,  the  municipal  tribunal,  but  the  rights  of 
Hannibal  v,  Hannibal  &  St.  J.  R.  R.  Co.,  the  parties  must  be  determined  in  the 
49  Ma  480  (1872).  Under  such  authority  public  courts.  Jackson  i;.  People,  9  Mich, 
a  dty  may  open  streets  across  the  track  of  111  (1860).  See,  also,  Warwick  v.  Mayo, 
existing  railroads  within  the  city  limits.  15  Gratt  528.  Construction  of  power  to 
lb,;  Hannibal  v.  Winchell,  54  Mo.  172  remove  obstruction.  State  v.  Jersey  City, 
(1873).  Power  to  "  open  and  extend  87  N.  J.  L.  348 ;  State  v.  Jersey  City,  84 
streets  '*  includes  power  to  construct.  N.  J.  L.  31 ;  Dawes  v.  Hightstown,  45 
Ifatthiessen  k  W.  Sugar  Bef.  Co.  v.  Jer-  N.  J.  L.  501 ;  8.  c.  /&.  127.  A  municipal 
sey  City,  26  N.  J.  £q.  247.  But  not  to  corporation  may  cause  surveys  of  streets, 
lay  the  same  out  longitudinally  over  a  squares,  and  other  public  property  to  be 
railroad  track.  New  Jersey  So.  R.  K.  v,  made,  and  may  employ  a  surveyor  or  en- 
I/)ng  Branch  Comm*rs,  39  N.J.  L.  28  gineer  to  furnish  copies  of  an  original  map 
(1877);  Alexandria  &  F.  Ry.  Co.  v,  Alex-  or  a  new  map  of  the  city  or  town.  People 
andria  &  W.  R.  R.  Co.,  75  Va.  780;  v.  Flagg,  17  N.  Y.  584  (1858);  Randall  v. 
Boston  k  Maine  R.  R.  Co.  r.  Lowell  &  Van  Yechten,  19  Johns.  60  (1821). 
Lawrence  R.  R.  Co.,  124  Mass.  368;  Municipal  power  to  regulate  streets  and 
Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  sidewalks  includes  the  power  to  determine 
86  Conn.  255;  Illinois  Cent  R.  R.  Co.  v,  the  width  of  each.  State  v.  Morristown, 
C.  B.  A  N.  R.  R.  Co.,  122  111.  478;  Pitts-  38  N.  J.  L.  57  (1868).  Authorized  or  law- 
burgh  Junction  Co.'s  Appeal,  6  AtL  Rep.  ful  temporary  obstructions,  post,  sec.  730. 
564  ;  post,  sec.  705,  note.  The  common  Power  to  construct  sidewalks  **  as  the  pub- 
council  of  Detroit  cannot  start  proceedings  lie  convenience  may  require,"  includes  the 
to  openaprivatealley,except  on  application  power  to  remove  them.  Per  Devens,  J. 
by  responsible  and  interested  parties.  Peo-  **  It  is  urged  that  this  power  to  construct 
pie  V.  Detroit  Rec.  Ct.  Judge,  40  Mich.  64.  sidewalks,  even  if  it  be  discretionary,  can- 
Power  to  the  common  council  of  a  city,  not  be  treated  as  giving  authority  to  re- 
by  the  charter,  to  adopt  ordinances  ''to  move  or  dispense  with  them  where  they 
prevent  the  cumbering  of  streets,  side-  already  exist.  To  hold  thus  would  be  to 
walks,"  &c.,  in  view  of  the  distinction  give  too  limited  an  interpretation  to  the 
recognized  in  the  charter,  and  which  the  statute.  The  general  power  to  construct 
legislation  of  Michigan  had  always  made,  sidewalks  in  all  streets  or  not,  whether 
between  cumbering  and  obstructing  a  macadamized  or  paved,  must  be  construed 
public  way,  and  encroaching  upon  it,  was  as  one  which  deals  with  the  whole  subject, 
held  to  refer  to  impediments  to  travel  and  places  it  within  the  control  of  the 
placed  in  the  open  street,  and  not  to  local  authorities.  It  authorizes  them,  in 
actual  inclosures  of  a  portion  of  the  street  their  discretion,  not  merely  to  construct 
by  fences,  or  occupation  by  buildings,  them  or  not  where  they  do  not  now  exist, 
Grand  Rapids  v.  Hughes,  15  Mich.  54  but  to  remove  or  dispense  with  them 
(1866).  Power  to  a  city,  by  its  charter,  where  they  do  exist,  if  in  their  judgment 
to  regulate  the  use  of  streets  and  alleys,  it  is  desirable."  Attorney-General  r.  Bos- 
and  to  prevent  aAd  remove  obstructions  ton,  142  Mass.  200. 
from  them,  contemplates  the  preservation  ^  White   v,  Kent,  11    Ohio    St.  650 
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§  681  (539).  Ordinances  on  the  Subject.  —  So,  authority  to  erect 
and  k^cp  in  repair  bridges  and  streets  confers  by  implication  the 
power  to  employ  the  means  necessary  to  that  end,  and  among  these 
means  may  be  the  passage  of  an  ordinance  inflicting  a  fine  for  tcil- 
f}d  or  negligent  injuHes  tJiereto}  Power  thus  to  protect  the  public 
property  of  the  corporation  could  probably  also  be  derived  from  the 
usual  authority  to  regulate  the  police  of  the  city.*  The  gutters  and 
draim  of  a  city  intended  to  carry  off  surface  water  can  be  used  by 
manufacturers  and  others  only  by  the  consent,  expi'ess  or  implied,  of 
the  local  government.  Such  use  is  unlawful  if  it  result  in  a  nui- 
sance, and  may  be  prohibited  by  the  municipal  authorities.' 

§  682  (540).  Regulation  of  Vehicles,  &o.  —  Power  to  make  such  or- 
dinances "  respecting  streets,  wagom,  carts,  drays,  &c.,  as  to  the  coun- 
cil shall  appear  necessary  for  the  sec^irity,  welfare,  and  convenience 
of  the  city,"  authorizes  an  ordinance  regulating  the  weight  which 
wagons  and  other  vehicles  employed  in  the  transportation  of  goods, 
wares,  or  produce  of  any  kind  shall  carry  through  the  streets  of  the 
city.  In  thus  holding,  the  court  admitted  that  "an  ordinance 
which  would  operate  as  a  total  exclusion  of  the  right  of  the  citizen 
to  pass  over  the  streets  of  the  city  with  his  loaded  wagon  and  team 
would  be  unreasonable  and  void,  as  against  common  right ;  but  the 

(I860).     See,  also,  Shelton  v.  Mobile,  80  Iowa,  66,  it  is  held  that  ghade  trees  upon 

Ala.   540.     Power  of  city  to  remove  uui-  the  edge  of  streets  are  not  obstructioDS. 

saDccs  and  obstructions  on  streets  at  the  Artie,   sees.    819,    899,   668,   note ;    poit, 

expense  of  the  party  creating  them.     See,  chap,  xxiii.  sec.  1003  et  $tsq.,  note, 
generally,  Hawley  v.   HurniU,   19  Conn.  ^  A-nU,  sees.  819-822,  as  to  power  to 

142.     As  to  power  of  city  highway  sur-  adopt  ordinances. 

veyor  and  street  commissioner  over  side-  ^  Korah  v.  Ottawa,  82  111.  121  (1868). 
walks,  see  Noyes  v.  Ward,  19  Conn.  250,  Sec  Hooksett  r.  Amoskeag  ^laiiuf.  Co.,  44 
270  ;  Clark  v.  McCarthy,  1  Cal.  453.  N.  H.  105.  As  to  right  of  a  town  to 
Power  to  j)revent  sidewalks  from  being  maintain  case  against  wrongdoers  for  in- 
obstructed  by  swine.  Commonwealth  r.  juries  to  the  public  highways  and  bridges ; 
Curtis,  9  Allen  (Mass.),  266.  lieltUwn  of  right  of  street  officer  to  prevent  iigury  to 
sidewalk  to  street.  See  Index,  title  Taxn-  street.  Clark  v.  McCarthy,  1  Cal.  453. 
tion  and  Asses.<nnciiL  Hart  r.  Brooklyn,  36  Towns  in  the  New  England  States  have 
Barb.  226.  An  tnoning  erected  without  such  interests  in  the  highways  within 
municii)al  consent  may  be  declared  an  un-  their  limits  as  to  enable  them  to  maintain 
lawful  obstniction  of  a  street.  Pedrick  case  or  other  suitable  action  for  their 
V,  Bailey,  12  Gray  (Mass.),  161.  Ilaih  obstiiution  (Laconia  v.  Gilman,  55  K.  H. 
scales  erected  by  a  private  i)erson  in  a  127,  1875),  or  for  their  destmction  or  the 
street  for  private  purposes  may  l^e  re-  c(»iiv(»rsion  of  Tiiaterials.  Troy  r.  Chfishire 
moved  by  the  city  authoriries,  in  case  of  R.  B.  Co.,  23  N.  H.  83. 
his  refusal  to  remove  them  himself.  In-  ^  Municipality  No.  1  v.  Gaslight  Co.* 
junction  will  not  lie  to  restrain  such  a  re-  5  La.  An.  439  (1850) ;  post^  sec  806f 
moval.  Emerson  v,  Babcock,  66  Iowa,  chap.  xxiiL 
267.    In  Everett  v.  Council  Bluffs,   46 
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ordinance  in  question  merely  regulates  the  exercise  and  enjoyment 
of  the  right,  and  is  valid."  ^ 

§  683  (541).  Public  Natiir«  of  Streets;  Paramonnt  ZiegislatiTe 
ControL  — Whether  the  fee  of  the  street  be  in  the  municipality  in 
trust  for  the  public  use,  or  in  the  adjoining  proprietor,  it  is,  in  either 
case,  of  the  essence  of  the  street  that  it  is  public,  and  hence,  as  we 
have  already  shown,  under  the  paramount  control  of  the  legislature 
as  the  representative  of  the  public.  Streets  do  not  belong  to  the 
city  or  town  within  which  they  are  situated,  even  although  acquired 
by  the  exercise  of  the  right  of  eminent  domain,  and  the  damages 
paid  out  of  the  corporation  treasury.  The  authority  of  municipali- 
ties over  streets  they  derive,  as  they  derive  all  their  other  powers, 
from  the  legislature,  —  from  charter  or  statute.*  The  fundamental 
idea  of  a  street  is  not  only  that  it  is  public,  but  public  for  all  pur- 
poses of  free  and  unobstructed  passage,  which  is  its  chief  and  pri- 
mary, but  by  no  means  sole,  use.^ 

§  684.  Open  to  all  Suitable  and  Proper  Uses;  Steam-threshing 
Machine.  —  On  the  ground  that  a  highway,  when  not  restricted  in 
its  dedication  or  by  statute  to  some  particular  mode  of  use,  is  open 
to  all  suitable  methods  ;  that  persons  who  make  use  of  horses  as  a 
means  of  travel  or  traffic  on  the  highways  have  no  superior  rights 
to  those  who  make  use  thereof  in  other  ways ;  and  that  a  steam- 
engine  as  a  means  of  locomotion  in  a  highway  is  liot  necessarily  a 

1  Nagle  V.  Augusta,  5  Ga.  546  (1848).  the  right  of  passage  iu  common  and 
Power  to  require  license  from  persons  neither  any  superior  right  of  way  ;  each  is 
with  heavy  loads  using  streets.  Gartside  bound  to  use  due  care  to  avoid  being  in- 
r.  East  St.  Louis,  43  lU.  47  ;  Brooklyn  v,  jured  and  to  avoid  doing  injury.  Barker 
Breslin,  67  N.  Y.  591  (1874)  ;  anU,  sees.  r.  Savage,  45  X.  Y.  V3\  (1871)  ;  //os<, 
319-322 ;  post^  sec.  762.  Non-residents  sec.  1003,  note.  Duty  of  iniveller  upon 
using  stref*ts  cannot  be  taxed  therefor,  street-cro.ssing  wliere  vehicles  are  numer- 
St.  Charles  r.  Nolle,  51  Mo.  122  (1872)  ;  ous,  considered.  lb.  A  traveller  on  foot 
».  c.  11  Am.  Rep.  440.  But  see  Memphis  has  no  right  of  priority  over  vehicles  in 
r.  Battaile,  8  Heisk.  (Tenn.)  524  ;  8.  c.  24  the  street;  and  it  was  held  negligence ;wt 
Am.  Rep.  285  (1871);  ante,  sees.  354,  se  for  such  a  traveller  to  attempt  to  cross 
355.  a  public  thoroughfare  ahead  of  approach- 

2  Barter  r.  Commonwealth,  3  Pa.  (Pen.  ing  vehicles  which  he  saw,  ujwn  nice 
k  W. )  253  ;  Commonwealth  r.  Erie  &  N.  "  calculations  "  of  the  chances  of  injury, 
E.  R.  R.  C ).,  27  Pa.  St.  389  ;  Allegheny  which  turned  out  to  be  mistaken  calcula- 
r.  Ohio  &  Pa.  R.  R.  Co.,  26  Pa.  St.  tions.  Belton  v,  Baxter,  54  N.  Y.  245 
855.  (1873)  ;   approving  Barker  v.  Savage,  45 

«  This    passage    cited    and    approved,  N.  Y.  191  (1871). 
Qnincy  v,  Jones,  76  111.  281,  244  (1875) ;         Uses  of  alleys  as  distinguished  from 

s.   c.   20  Am.  Rep.  243,  251  ;  Henkel  v.  streets.      Beecher  v.  People,  38  Mich.  289 

P*'tn>it,  49  Mich.  249.     It  is  held  in  Kew  (1878).     Posty  sees.  688-700. 
Wrk  tliat  pcdestriaiis  ajid  vehicles  have 


812 


mWcipal  cobpobations. 


§685 


nuisance,  the  Supreme  Court  of  Michigan  held  that  the  owner  of  an 
engine  used  mainly  for  threshing  grain^  mounted  on  wheels,  and 
moving  along  a  highway  in  the  country  by  means  of  steam-power, 
and  likely  to  frighten  horses,  was  not  absolutely  liable  for  an  injury 
to  a  traveller  on  the  same  highway,  caused  by  his  horse,  though  or- 
dinarily gentle,  taking  fright  at  the  engine,  since  in  the  opinion  of 
the  court  the  only  ground  of  liability  would  be  that  of  negligence, 
which  would  depend  upon  the  question  whether,  under  the  circum- 
stances, due  care  was  exercised  in  the  use  and  management  of  the 
locomotive  engine.^  It  seems  to  us  doubtful  whether  a  similar  use 
of  such  an  engine  in  the  streets  of  a  city  could  lawfully  be  made 
without  the  consent,  or  at  all  events  against  a  regulation,  of  the 
municipal  authorities.^ 

§  685  (542).    Power  to  Improv*  and  Ghradtiate  la  Continuing  and 
Inalienable.  —  That  the  use  of  the  streets  for  travel  may  be  made 
safe  and  convenient,  the  legislature  usually  confers  upon  the  muni- 
cipal authorities  the  power,  in  express  terms,  to  graduate  and  tm- 
prove  them,^  and  supplies  the  means  to  carry  the  power'  into  effect  by 
requiring  the  inhabitants  to  perform  labor  upon  the  streets,  or  to 
pay  specific  taxes  for  that  purpose,  or  taxes  that  may  be  so  appro- 
priated by  the  corporation.     In  another  place  will  be  considered 
more  fully  the  liability  of  the  corporation  growing  out  of  this  power, 
in  respect  to  maintaining  the  streets  in  a  sqfe  condition  for  travel 
It  will,  however,  be  proper  here  to  notice  the  nature  of  the  power  to 
grade  and  improve  streets,  as  it  has  been  judicially  ascertained  and 
settled.     A  leading  case  on  this  subject  is  that  of  Goszler  v.  Greorge- 
town,  decided  by  the  Supreme  Court  of  the  United  States.*     By  its 
constituent  act,  the  corporation  of  Georgetown  had  "  full  power  to 
make  such  by-laws  and  ordinances  for  the  graduation  and  levelling 
of  streets  as  they  may  judge  necessary  for  the  benefit  of  the  town.* 
Pursuant  to  this  authority,  the  corporation  passed  an  ordinance  for 
the  graduation  of  certain  streets,  the  first  section  of  which  appointed 
commissioners  for  that  purpose.    The  second  section  of  the  ordi- 


^  Macomber  v.  Nichols,  84  Mich.  212 
(1S76) ;  8.  c.  22  Am.  Rep.  522.  But  see 
cases  cited  in  Mr.  Thompson's  note.  lb, 
528.  A  highway  is  a  public  way  fur  the 
nse  of  the  public  in  general,  for  pas- 
sage and  traffic,  without  distinction.  Starr 
V.  Camden  &  Atl.  R.  R.  Co.,  24  N.  J.  L. 
692  ;  post,  sec.  780,  and  note. 

*  AfUe^  sec*  680 ;  post,  soc  730,  and 
note. 


'  In  Pennsylvania  it  is  held  that  the 
authority  to  grade  and  pave  Btneto  is 
among  the  implied  powers  of  a  mnnicipal 
corporation.  Williamsport  v.  Gommoii- 
wealth,  84  Pa.  St.  487  ;  White  «.  McKeei- 
port,  101  Pa.  St.  894  ;  see,  also^  Baiter  «. 
Commonwealth,  8  Pa.  258,  and  Fhik- 
delphia  v.  Tryon,  85  Pa.  St  401. 

*  Goszler  v.  Georgetown^  0  YFhmL  M 
(1821). 
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nance  was  as  follows:  ''Be  it  ordained,  that  the  said  level  and 
graduation,  when  signed  by  the  commissioners  and  returned  to  the 
clerk  of  this  corporation,  shall  be  forever  thereafter  considered  as  the 
true  graduation  of  the  streets  so  graduated,  and  be  binding  upon 
this  corporation,  and  all  other  persons  whatever,  and  be  forever 
thereafter  regarded  in  making  improvements  upon  said  streets." 
The  plaintiff  made  improvements  according  to  this  grade,  and  after- 
wards the  corporation  passed  another  ordinance  directing  the  grade 
to  be  changed  by  being  lowered,  to  the  plaintiffs  injury.  The 
plaintiff's  bill  for  an  injunction  was  dismissed,  the  court  holding : 
1.  That  the  power  to  graduate  given  by  the  legislature  was  not 
exhausted  by  its  first  exercise,  but  was  a  continuing  one :  the  power 
is  given  to  the  town  to  l^islate  on  the  subject,  to  pass  as  many  by- 
laws relating  thereto  as  the  corporation  "  may  judge  necessary  for 
the  benefit  of  the  town."  2.  The  second  section  of  the  ordinance 
(above  quoted)  was  not  'in  the  nature  of  a  compact,  and  therefore 
was  not  final  and  irrepealable.  In  deciding  this  point,  Mr.  Chief 
Justice  Marshall  says :  "*  But  it  cannot  be  disguised  that  a  promise 
is  held  forth  (by  the  second  section  of  the  ordinance)  to  all  who 
should  build  on  the  graduated  streets,  that  the  graduation  should  be 
unalterable.  The  court,  however,  feels  great  difficulty  in  saying 
that  this  ordinance  can  operate  as  a  perpetual  restraint  on  the  cor- 
poration. When  a  government  enters  into  a  contract,  there  is  no 
doubt  of  its  power  to  bind  itself  to  any  extent  not  prohibited  by  its 
Constitution.  A  corporation  can  make  such  contracts  only  as  are 
allowed  by  the  acts  of  incorporation.  The  power  of  this  body  to 
make  a  contract  which  should  so  operate  as  to  hind  its  legislative  ca- 
pacities forever  thereafter,  and  disable  it  from  enacting  a  by-law, 
which  the  legislature  enables  it  to  enact,  may  well  be  questioned. 
We  rather  think  that  the  corporation  cannot  abridge  its  own  legis- 
lative power."  ^ 

^  Goazler  r.  Georgetown,  6  Wheat.  597;  pToyement  rests  in  the  discretion  of  the 
afUCj  8€C8.  90,  97.  Poet,  sec.  6S9,  note,  city  authorities.  In  this  case  sodding  the 
The  power  to  lay  ont,  open,  and  grade  centre  of  a  street,  grayelling  the  sides  and 
streets  in  a  city  carries  with  it,  by  neces-  constructing  a  sewer  were  held  to  be  but 
sary  implication,  the  power  to  establish  one  improTement  Murphy  t\  Peorin,  119 
the  gmde  of  such  streets.  An  order  estab-  III.  509.  A  city  may  adopt  one  mode  of 
liahing  the  location,  width,  and  grade  of  improvement  for  part  of  the  streets  and  a 
streets,  if  passed  without  authority,  is  different  mode  for  the  remainder.  Oak- 
rendered  Talid  by  being  subsequently  con-  land  Paving  Co.  v.  Rier,  52  Cal.  270.  It 
finned  by  the  legislature.  Himmelmann  is  to  be  presumed  that  a  city,  in  constnic- 
«.  Hoadley,  44  Cal.  218  (1872).  ting  a  street,  made  it  to  conform  to  the 

Where  a  city  has  exclusive  control  of  grade  as  then  established.    Thompson  v. 

itB  streets,   with  power  to  improve  and  Keokuk,  61  Iowa,  187. 
ngolftte  them,  the  manner  of  their  im- 
voL.  n.  —  11 
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§  686  (543).  Same  snbjeot. — That  the  power  to  grade  and  im- 
prove streets,  like  other  legislative  powers,  is  a  continuing  one,  unless 
the  contrary  be  indicated,  has  been  frequently  decided  in  both  the 
Federal  and  State  courts.  It  may,  therefore,  be  exercised  from 
time  to  time,  as  the  wants  of  the  public  may  require.  Of  the  neces- 
sity or  expediency  of  its  exercise,  the  governing  body  of  the  corpo- 
ration, and  not  the  courts,  is  the  judge.^  And  the  law  is  also 
settled,  as  we  shall  have  occasion  hereafter  more  fuUy  to  illustrate, 
that,  unless  expressly  so  declared  by  special  constitutional  provision, 
or  by  charter  or  statute,  a  municipal  corporation  is  not  liable  to 
property  owners  for  the  consequential  damages  necessarily  resulting 
from  either  establishing  a  grade  or  changing  an  established  grade  of 
streets,  although  improvements  were  made  in  conformity  with  the 
first  grade.'    If  the  legislature  prescribes  a  special  remedy  in  such 


1  Ante,  sec.  94 ;  Lewis  Em.  Dom. 
sec.  107;  Smith  v,  Washiugton,  20  How. 
(U.  S. )  135;  O'Connor  ».  Pittsburgh,  18  Pa. 
St  187  ;  Macy  v.  Indianapolis,  17  Ind. 
267  (1861)  ;  Funnan  Street,  In  re,  17 
Wend.  (N.  Y.)  649;  Hoffman  9.  St. 
Louis,  15  Mo.  651  (1852)  ;  Markham  r. 
Atlanta,  23  Ga.  402  (1857) ;  New  Haven 
V,  Sargent,  38  Conn.  50  (1871)  ;  s.  o.  9 
Am.  Rep.  360  ;  Delphi  v,  Evans,  36  Ind. 
90  (1871)  ;  s.  G.  10  Am.  Rep.  12  ;  Mc- 
Cormick  v,  Patchen,  63  Mo.  83  (1873)  ; 
8.  c.  14  Am.  Rep.  440;  Eoons  v.  Lucas, 
62  Iowa,  177  ;  Estes  v.  Owen,  90  Mo. 
113  ;  McKevitt  v.  Hoboken,  45  N.  J.  L. 
(16  Vroom)  482  (the  same  principle  ap- 
plied to  building  sewers)  ;  Dunham  v, 
Hyde  Park,  75  111.  871  (1875)  ;  Gall  v. 
Cincinnati,  18  Ohio  St.  563;  Plum  v. 
Morris  Canal  &  B.  Co.,  2  Stockt  (10  N.  J. 
Eq. )  256  ;  Karst  v.  St.  Paul,  &c.  R.  R. 
Co.,  22  Minn.  118  (1875),  citing  text 
Text  quoted  and  approved  in  Kokomo  v. 
Mahan,  100  Ind.  242  ;  Coates  v.  Dubuque, 
68  Iowa,  550. 

What  acts  amount  to  change  of  grade. 
Earst  V.  St.  Paul,  &c.  R.  R.  Co.,  stipra  ; 
fH>st;  sec.  780.  Folkensen  v.  Easton 
Bor.,  116  Pa.  St.  523  ;  Hutchinson  v, 
Parkersburg,  25  W.  Va.  226  ;  Mattinglyr. 
Plymouth,  100  Ind.  545 ;  Kepple  v.  Keo- 
kuk, 61  Iowa,  653 ;  Oakley  v.  Williams- 
burgh,  6  Paige  (N.  Y.),  262  ;  Goodall  v. 
Milwaukee,  5  Wis.  32 ;  Aurora  v.  Reed, 
67  111.  29  ;  ante,  sec.  .98.  Compare  La* 
fayette  v.  Fowler,  34  Ind.  140  ;  State  v. 


Jersey  City,  84  N.  J.  L.  277 ;  Dewltt  ». 
Duncan,  46  CaL  342  (1873)  ;  Ft.  Wayne 
V.  Cody,  43  Ind.  197  (1878) ;  Yeakel  r. 
Lafayette,  48  Ind.  116  (1874). 

*  Same  authorities ;  post,  seca.  981>-995; 
Taylor  r.  St.  Louis,  14  Mo.  20  (1851); 
Hovey  v.  Mayo,  43  Me.  822  (1857); 
Callenderv.  Marsh,  1  Pick.  (Mass.)  416; 
Brown  v.  Lowell,  8  Met  (BCass.)  172 ;  St. 
Louis  V.  Gumo,  12  Mo.  414  (1849) ;  Im- 
ler  V.  Springfield,  65  Mo.  IID  (1874) ; 
Schattner  v.  Kansas  City,  58  Mo.  162 
(1873)  ;  Hooker  r.  New  Haven  4b  N.  Ca, 
14  Conn.  146  ;  Green  v.  Beading,  9  Watts 
(Pa.),  382  ;  Philadelphia  v.  Randolph,  4 
Watts  &  Sei^.  (Pa.)  616;  Homes  v. 
Enoxville,  1  Humph.  (Tenn.)  ^  (1889); 
Lafayette  v.  Bush,  19  Ind.  826  ;  Delphi  v. 
Evans  (reviewing cases),  86  Ind.  90  (1871); 
8.  G.  10  Am.  Rep.  12  ;  Creal  o.  Keoknk, 
4  G.  Green  (Iowa),  47;  Kepple  a,  Keoknk, 
61  Iowa,  653;  Genois  v.  St  Fanl,  85 
Minn.  880  ;  Henderson  v.  MinneapoUi, 
82  Minn.  319.  Mr.  Lewia,  on  Emiiient 
Domain,  sees.  92-110,  207-224»  gives  a 
general  survey  of  the  a4]ndicatioiii  in 
the  several  States  on  tlie  snlgeet  of  dim* 
ages  caused  by  change  of  gradft.  Mr* 
Mills,  Em.  Dom.  sees.  195-197,  ttitoi 
the  points  decided  in  many  cases  which 
he  cites.  In  Kentucky,  the  right  to  change 
the  grade  without  liability  to  pay  damages 
is  not  absolute  and  unqualified.  Lnuis- 
ville  V.  L.  Rolling  Mill  Co.,  8  Bosh  (Ky.). 
416  (1867).  A  change  of  grade  is  BOl 
shown  to  be  illegal  by  an  allc^jatiim  that 
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cases,  that  remedy  alone  can  be  pursued.     But  if  the  statute  creates 

the  right,  and  provides  no  special  remedy,  an  ordinary  civil  action 
will  lia^ 

it  WIS  made  "  without  any  necessity  passage  of  the  ordinance ;  and  there  is 
therefor,"  because  the  conncil  of  the  city  bat  one  action  for  damages  in  cutting 
an  the  judges  of  the  necessity  of  the  down  a  street  and  sidewalk  ;  a  recovery  in 
change.  Macy  v,  Indianapolis,  17  Ind.  one  case  is  a  bar  to  a  new  action  in  the 
287  (1S61).  The  tttablUhmerU  or  change  other*  Hempstead  v.  Des  Moines,  63 
o/agnuUiB  independent  of  the  condemna-  Iowa,  86  ;  Pratt  r.  Des  Moines  N.  W.  By. 
tion  or  opening  of  a  street,  and  may  be  Co.,  72  Iowa,  249  ;  Mulholland  v,  Des 
done  either  before  or  after  a  street  is  con-  Moines,  A.  &  W.  R.  R.  Co.,  60  Iowa,  740  ; 
demned.  EeUy  r.  Baltimore,  65  Md.  171.  see,  also,  Phillips  v.  Council  Bluffs,  63 
Abutting  property  owners  cannot  require  Iowa,  576  ;  Brown  v.  Lowell,  8  Met 
the  dty  to  ezcayate  or  fill  up  a  street  to  (Mass.)  172.  Compare  McCarthy  v.  St. 
grade  ;  bat  when  the  city  changes  the  Paul,  22  Minn.  527 ;  Lewis  £m.  Dom. 
sorfaoe  of  a  street  they  may  by  statute  sees.  210,  667.  In  Indiana,  by  statute, 
compel  it  to  obaerve  the  grade  lines,  or  pay  an  established  grade  cannot  be  changed 
damages.  Giyen  v.  Des  Moinea,  70  Iowa,  unless  the  damages  which  will  be  caused 
637.  A  statute  fixing  the  grades  of  to  adjacent  property  are  first  assessed  and 
streets  at  their  intersection,  held  to  fix  tendered  to  the  owners.  If  the  city  fails 
the  grades  at  all  intermediate  points  by  to  haye  damages  assessed  and  to  pay  them, 
connecting  the  points  specified  by  a  a  common-law  action  lies.  Lafayette  v, 
straight  line.  Gafhey  v,  San  Francisco,  Wortman,  107  Ind.  404.  For  effect  of 
72  CaL  146.  In  grading  streets  and  side-  conriitutional provisums,  declaring  liability 
walks  tkade  trees nmy  be  removed,  if  neces-  for  property  "  damaged,"  upon  rights  of 
sary,  and  if  destroyed,  an  acyoining  owner  abutting  owners  in  cases  of  changes  of 
cannot  reoorer  damages  therefor,  unless  grade,  see  notes  to  sees.  587,  ajiU,  and 
they  were  killed  by  reason  of  neglect  or  990,  post ;  Lewis  Em.  Dom.  chap,  v.,  sees. 
carelessness  in  the  work.  Castlebeny  v,  223-224  ;  Mills  £m.  Dom.  sec.  204  a. 
Atlanta,  74  Ga.  164.  One  who  signs  a  Mode  of  exercising  power  to  grade,  Delphi 
petition  for  a  change  of  grade  is  estopped  v.  Evans,  36  Ind.  90  ;  s.  c.  10  Am.  Rep. 
to  claim  damages  resulting  therefrom,  12.  Proof  of  action  of  council  establish- 
on  the  ground  that  the  petition  was  not  ing  grade.  Nebraska  City  v.  Lampkin, 
signed  byja  sufficient  number  of  persons.  6  Neb.  27  (1877). 

Cross  V.  Kansas  City,  90  Ma  13.     Where  ^  Hovey  v.   Mayo,  43  Me.   322,  332  ; 

a  city  agreed  with  railroad  companies  that,  Andover  &  M.  Turn  p.  Corp.  v.  Gould,  6 

upon  their  erecting  a  bridge  twenty  feet  Mass.  40  ;  Boston  v.  Shaw,  1  Met.  (Mass.) 

high  over  their  tracks,  it  would  construct  130;    Brown    r.    Lowell,    8  Met.   172; 

approaches  thereto  and  close  to  travel  that  Reock  v.  Newark,  83  N.  J.  L.  129  ;  Dore 

part  of  the  street  between  the  ends  of  the  r.   Milwaukee,   42   Wis.    108  ;  White  v. 

bridge,   except  upon  the  bridge,   it  was  McKeesport,  101  Pa.  St.  394.     Construc- 

held  that  this  amounted  to  an  alteration  tion  of  remedial  statutes  allowing  damages 

of  <A«  ^reuie,  and  that  it  could  not  be  done  for  change  of  grade.      Mills  Em.  Dom. 

without  altering  the  established  grade  in  sec.  197  ;   Lewis  Em.  Dom.  sees.  207-218, 

the  manner  prescribed  in  the  city  charter.  624.     The  owner  of  property  adjacent  to 

The  construction  of  the  bridge  and  ap-  a  street  has  a  right  to  presume  that  the 

proaches  was  enjoined  at  the  suit  of  an  city  will  not  permit  an  embankment  above 

owner  of  property  situated  opposite  the  the  established  grade  to  remain  in  the 

approaches.      Wilkin     v,    St.    Paul,    83  street,  or  that  it  will  provide  proper  cul- 

ICinn.   181.    In  loioti,  provision  is  made  verts  to  prevent  the  embankment  from 

hff   statute  for     compensating   adjoining  impeding  the  flow  of  surface  water.     He 

owners  for  damages  caused  by  a  change  of  is  justified  in  building  in    reference  to 

grade.     Under  it  the  right  of  action  arises  the  established  grade.     Damour  u.  Lyons 

upon  the  actual  change,  and  not  upon  the  City,  44  Iowa,  276  (1876). 
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§  687.  Right  of  Abnttiiig  Owner  in  the  BoiL  —  The  rights  of  the 
abutting  owner  and  of  the  public  authorities  in  respect  of  streets  and 
highways  frequently  come  into  competition.  Thus,  in  New  York,  it 
is  held  that  the  public  authorities  cannot  take  gravel  below  the  grade 
line  of  a  street  to  use  on  the  street  elsewhere,  and  that  the  abutter  can 
restrain  such  removal,  on  the  principle  tliat  he  owns  the  soil  of  the 
street,  and  has  the  right  to  the  use  of  it  for  all  purposes  but  street 
uses  proper.^  The  right  to  do  this  within  the  grade  lines  would 
not,  we  think,  be  open  to  doubt  The  right  of  removal  of  soil  from 
one  public  highway  to  another,  for  repairing  the  highway,  is  learnedly 
considered  by  Mr.  Chief  Justice  Gray,  in  a  case  in  Massachusetts, 
and  the  conclusion  is  reached  that  such  right  existed  by  law  and 
usage  in  the  New  England  States.' 

^  Sadler's  Case,  104  N.  Y.  229.    Com-  a  case  of  a  qnany,  cannot  be  nphekL   See 

pare  Denuistono.  Clark,  infra.    McCarthy  Macon  v.  Hill,  5S  Ga.  595  (1877). 
v.  Syracuse,  46  N.  Y.  199;  infra^  sec.  689.         *'  But  it  is  eqnaHy  dear  tiiat  the  grant  of 

*  Denniston  v.  Clark,  125  Mass.  216  such  an  easement  to  the  pablic^  or  to  the 

(1878).     In  this  case  the  Chief  Justice  corporation  to  which  its  rights  have  been 

says:  "It  is  too  clear  to  reqnire  any  dis-  delegated,  authorizes  the  doing  of  any  act 

cussion  that  the  proprietor  of  land  oyer  in  the  highway,   including  the  digging 

which  a  public  highway  has  been  laid,  re-  down  or  raising  the  soil  to  any  extant  that 

tains  his  right  in  the  soil  for  all  purposes  is  necessary  or  proper  to  make  and  keep 

which  are  consistent  with  the  full  enjoy-  the  way  safe  and  convenient  for  the  pub- 

ment  of  the  easement  acquired  by  the  lie  travel.    CaUender  v.  Marsh,  1  Pick. 

public,  or  by  any  corporation  by  author-  418  ;  Smith  v.  Washington,  20  How.  1S5; 

ity  derived  constitutionally  from  the  legis-  Boston  v.  Bichardson,  18  Allen*  146,  159; 

lature.     Tucker  v.  Tower,  9  Pick.  109,  Pontiac  v.  Carter,  82  Mich.   164  ;  Law- 

110.     The  owner  of  the  land  therefore  rence  r.   Nahant,   186    Maark    477.     All 

retains  his  title  in  trees,  grass,  growing  acts  done  for  the  pnrpoae  of  repairing  the 

crops,  buildings  and  fences  standing  in  the  way  are  of  this  character,  although  they 

highway  at  the  time  of  the  lajring  out  may  require  the  removal  of  the  aoil  from 

(unless  he  fails  to  remove  them  within  a  one  part  of  the  way  to  another ;  and  it  is 

reasonable  time  after  notice  to  do  so),  as  accordingly  well  settled  that  the  pnblic  in 

as  well  as  in  any  mines  or  quarries  be-  the  case  of  a  highway,  or  a  tompike  cor- 

neath,  which  are  not  part  of  the  surface  of  poration  or  a  railroad  company  in  the  eaae 

the  earth  upon  and  of  which  the  highway  of  a  turnpike  or  railroad,  has  the  ri|^t, 

is  made.     Goodtitle  v,  Alkcr,  1  Kenyon,  acting  through  proper  officers,  for  the  pnr- 

427,  437  ;  s.  c.  1  Bur.  133,  143  ;  A<lams  pose  of  repairing  the  same  highway,  tnm- 

V.  Emerson,  6  Pick.  (Mass.)  57;  Common-  pike,  or  railroad,  to  take  earthy  gravel,  or 

wealth   r.  Xoxon,  121  Mass.  42 ;  Tucker  stones  from  one  part  and  deposit  them 

V.  Eldred,  6  R.  1.  404  ;  Overman  r.  May,  on  another  [see  Biobert  v.  Sadler,  104  N. 

35  Iowa,  89.     Where  there  was  a  quarry  Y.  229],  although  if  the  officer  apF^ics 

in  a  street  in  which  the  city  had  an  ease-  them  to  other  uaea  he  may  beeome  liable 

ment  only,  it  was  held  Hhat  the  city  had  as  a  trespasser.     In  Adama  v.  Emerson, 

no  power  to  authorize  a  stranger  to  the  6  Pick.  (Mass.)  58,  for  instance,  in  which 

fee  to  quarry  stone  therefrom  and  convert  an  action  was  maintained  by  the  owner  of 

it  to  his  own  use.     Althen  v.  Kelly,  82  land  over  which  a  tompike  road  had  ban 

Minn.  280.      The  decision   in  Smith  r.  laid  out,  against  a  servant  of  the  ooqioia* 

Rome,  19  Ga.  89,  noted  aec.  688,  note,  tion,  for  taking  the  herbage  growing  there- 

nnleaa  it  can  be  considered  as  substantially  on,    Mr.  Justice    WiUk^   dtliTtiiiig  the 
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§  688  (544).  ICnnioiiMa  Control  over  Umm ;  Right  to  use  SoU  in 
Repair  of  Streets,  and  to  make  Sewera,  Draina,  Ao.  — ^The  power  of 
the  public,  or  of  the  municipal  authorities  representing  by  delegated 
authority  the  public,  over  streets  is  not  confined  to  their  use  for  the 
sole  purpose  of  travel,  but  they  may  be  used  for  many  other  pur- 
poses required  by  the  public  convenience.  The  tisea  to  which  streets 
in  tovms  and  cities  may  legUimately  he  ptU  are  greater  and  more 
numerous  than  with  respect  to  ordinary  roads  or  highways  in  the 
country.  With  reference  to  the  latter,  aJl  the  public  requires  is  the 
easement  of  passage  and  its  incidents ;  and  hence  the  owner  of 
the  soil  parts  with  this  use  only,  retaining  the  soil,  and,  by  virtue  of 
this  ownership,  is  entitled,  except  for  the  purposes  of  repairs,  to  the 
earth,  timber,  and  grass  growing  thereon,  and  to  all  minerals, 
quarries,  and  springs  below  the  surface;  and  he  may  maintain 
actions  against  those  who  obstruct  the  road  or  interfere  with  his 
rights  therein.^    But  with  respect  to  streets  in  populous  places,  the 

<qMiiion  of  the  oomt,  nid,  'The  locus  in  Oreg.  141.     "In  each  a  case,  both  high- 

quo^  althooi^  part  of  a  turnpike  road,  is  ways  must,  for  this  parpose,  be  deemed  as 

tlie  aoil  and  freehold  of  the  plaintiff.    He  much  parts  of  one  plan  of  pablic  improve- 

haa  the  exelnsive  right  of  property  in  the  ment  for  the  accommodation  of  the  public 

land,  subject,  however,  to  the  easement  or  travel  as  if  they  formed  parts  of  a  contin- 

rig^ta  incident  to  a  public  highway;  such  uous  line  of  road  called  by  one  name,  as  in 

at  the  right  of  passage  over  it,  and  the  the  case  of  a  turnpike  or  of  a  railroad." 
ri^t  which  the  turnpike  corporation  has         ^  Barclay  o.  Howell's  Lessee,   6  Pet. 

to  oonstruct  a  convenient  pathway,  and  to  49S,  612,  per  McLean,  J. ;  Bliss  v.  Ball,  99 

keep  it  always  in  good  repair.     To  accom-  Mass.  597  (1868)  ;  White  v,  Godfrpy,  97 

pliah  these  purposes,  the  corporation  may  Mass.  472  ;  Boston  v.  Richardson,  18  Allen 

dig  up  and  remove  from  place  to  place,  (Mass.),  152,  153  ;   Stackpole  v,  Healey, 

within  the  limits  laid  out  for  the  road,  16  Mass.  33  ;  Peck  v.  Smith,  1  Conn.  103  ; 

any  earth,  sand,  and  gravel,  and  may  dig  Adams  v.  Rivers,  11  Barb.  (N.  Y. )  393  ; 

or  cot  up  sods  and  turf.'**  See  also  Phillips  Griffin  r.  Martin,  7  Barb.   (N.  Y.)  298; 

V,  Bowers,  7  Gray  (Mass.),  21,  26  ;  Burr  Jackson  v.  Hathaway,  15  Johns.   (N.  Y.) 

V.  Leicester,   121  Mass.   241 ;   Jackson  v.  447  ;  Webber  v.  Eastern  R  R.  Co.,  2  Met. 

Hathaway,  15  Johns.   447,  453  ;   Fish  o.  (Mass.)  149  ;  Louisville  v,  U.  S.  Bank,  3 

Rochester,  6  Paige   (N.  Y.),  268,  272  ;  B.  Mon.  (Ky.)  138,  158  ;  arUe,  sees.  629, 

Biflsell  V.  Collins,  28  Mich.  277  ;  Baxter  633. 

r.   Winooeki  Tump.  Co.,   22    Vt.   114 ;         In  Cincinnati  v.  White,  6  Pet.  431,  the 

Cole  V,  Drew,  44  Vt.  49  ;  Chapin  v,  Sul-  Supreme  Court  observes  that  "all  public 

liran  R.  R.  Co.,  39  N.  H.  564  ;  Aldrich  dedications  must  be  considered  with  refer- 

9,  Drury,  8  B.  I.  554.  ence  to  the  use  for  which  they  are  made  ; 

**  In  New  England,  at  least,  the  same  and  streets  in  a  town  or  city  may  require 

rule  has  been  applied  by  law  and  usage  to  a  more  enlarged  right  over  the  use  of  the 

the  taking  of  materials  from  one  highway  land,  in  onler  to  carry  into  effect  the  pur- 

for  the  repair  of  another  within  the  juris-  poses  intended,   than  may  be  necessary 

diction  of  the  same  nmnicipal  authorities.'*  for  an  appropriation  of  a  highway  in  the 

Hovey  v.  Mayo,  48  Me.  322  ;  New  Haven  country."    This  is  manifestly  true,   and 

V.  Sargent,  88  Conn.  50 ;  compare  Sadler^s  that  is  too  narrow  a  view  of  the  nature  of 

Case,  supra;  and  see  cases  cited  in  note  to  a  street  which  holds  that  the  public  gets 

tec  688,  infra;  sec.  689,  infra;   I^ewis  nothing  but  a  mere  right  of  way,  and  that 

Em.  Dom.  sec  590;  Kendall  v.  Post,  8  the  adjoining  owner  retains  as  against  the 
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public  convenience  requires  more  than  the  mere  right  to  pass  over 
and  upon  them.  They  may  need  to  be  graded  and  brought  to  a 
level;  and  therefore  the  public  or  municipal  authorities  may  not 
only  change  the  surface,  but  cut  down  trees,  dig  up  the  earth,  and 
may  use  it  in  improving  the  street  or  elsewhere,  and  may  make 
culverts,  drains,  and  sewers  upon  or  under  the  surface.^  Whether  the 
municipal  corporation  holds  the  fee  of  the  street  or  not,  the  true 
doctrine  is  that  the  municipal  authorities  may,  under  the  usual 
powers  given  them,  do  all  acts  appropriate  or  incidental  to  the  bene- 
ficial use  of  the  street  by  the  public,  of  which,  when  not  done  in  an 
improper  and  negligent  manner,  the  adjoining  fee-holder  cannot 
complain.' 

pablic  every  other  right ;  the  pablic  most  Ind.  90 ;  8.  c.  10  Am.  Bep.,  and  notes ; 

be  taken  to  get  every  right  Decessary  to  the  supra,  sec.  687.    The  distinction  made  by 

beneficial  use  and  eigoyment  of  the  street,  the  court  in  Delphi  v,  Evans  is  this :  that 

and  the  pablic  rights  in  the  streets  of  a  the   city  authorities  have   no  right   to 

populous  place  are  much  more  enlarged  take  earth  from  a  street  to  the  iigQiy  of 

and  various  than  with  respect  to  ordinary  the  abutter,  in  order   to  improve  oiker 

highways.     Some  of  the  cases  have  over-  streets,  unless  it  is  done  in  pursuance  of  an 

looked  this  difference,   and  applied   too  order  for  the  improvement  of  the  street ; 

strictly  the  settled  rules  of  the  latter,  in  but  if  a  grade  for  streets  has  been  estsb- 

all  their  extent,  to  the  former.     See  aiite,  lished,   and   an  order  made  to  improre 

sec.  633;  Cincinnati  o.  Penny,  21  Ohio  St.  them,  then  the  earth  may  be  excavated 

499.  from  one  street  to  improve  another  street 

The  duty  of  keeping  the  highway  in  in  a  different  part  of  the  city.    In  Iowa, 

a  safe  condition  for  public  travel  involves  the  court  held  that,  as  against  the  a^join- 

the  duty  of  a  reasonable  supervision    of  ing  lot-owner  or  original  dedicator,  the  eity 

the  highway.      Cusick    v.    Norwich,   40  holding  the  fee  has  full  control  over  tlie 

Conn.  876  (1873).  whole  street,  and  not  simply  over  the 

^  Lawrence  v.  Nahant,  136  Mass.  477 ;  surface ;  and  it  can  maintain  an  action 

infra,  sec.  689.  against  any  person  who^  without  its  per- 

'  Boston  V.  Bichardson,  13  Allen  mission,  removes  any  material  from  the 
(Mass.),  146,  159  (1866),  per  Oray,  J.  ;  body  of  the  street,  whether  that  mate- 
West  V.  Bancroft,  82  Vt.  867  (1859),  fi^r  rial  be  superficial  or  subterraneous.  Det 
Pierpont,  J.;  Barter  v.  Commonwealth,  8  Moines  v.  Hall,  24  Iowa,  284.  A  city  may 
Pa.  (Penr.  &  W.)  253;  Philadelphia  v.  impose  conditions  upon  the  abutter  in 
Tryon,  85  Pa.  St.  401 ;  Williamsport  v,  respect  of  excavations  of  areas  under  side- 
Comnionwealth,  84  Pa.  St.  487,  498  (1877),  walks,  and  until  such  conditions  are  com- 
citing  text ;  Bissell  v.  Collins,  28  Mich,  plied  with  it  may  forbid  such  ezcavaticm. 
277  (1873);  8.  c.  15  Am.  Rep.  217,  and  Davis  v.  Clinton,  60  Iowa,  585  (1879). 
note  explaining  Cuming  v.  Prang,  24  In  a  case  in  Georgia,  where  it  is  held 
Mirh.  623  ;  Kelst*y  v.  King,  32  Barb,  that  the  owner  only  parts  with,  and  the 
(N  Y.)  410  ;  Aurora  v.  Fox,  78  Ind  1  ;  city  only  acquires,  a  right  of  uwy,  it  was 
New  Havon  v.  Sargent.  88  Conn.  50  ;  s.  c.  decided,  but,  in  the  author's  judgment, 
9  Am.  Rep.  360  (1871).  This  case  ex-  erroneously,  that  stone  within  the  limiU 
pressly  holds  that  the  city,  as  against  the  of  the  street,  which  had  to  be  removed  in 
niljoining  owner,  is  eniitled  to  the  surplus  order  to  level  and  make  the  street  past- 
aoil  of  the  street,  and  the  adjoining  owner  able,  belonged  to  the  ac^oining  owner  M 
was  restrained  from  removing  it  Compare  part  of  the  soil,  and  not  to  the  city  as  the 
dictum  in  Cuming  v.  Prang,  24  Mich,  owner  of  the  right  of  way ;  end  the  latter 
614  (1872) ;  and  see  Delphi  v.  Evans,  36  could  not,  it  was  further  held,  use  the 
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§  689.  Right  to  Snrpltui  Boil  in  Repair  of  Street ;  Right  to  oon- 
stmot  Sewere  in  Streets.  —  Although  the  fee  of  the  street  may  be 
in  the  adjoining  lot-owner,  the  city  in  grading  the  street  may  re- 
move the  soil,  and  use  it  in  improving  that  street  or  any  other  street 
in  the  city.^  It  would  seem  that  this  right  includes  the  right  on 
the  part  of  the  city  to  dispose  of  the  surplus  soil  to  others  who  will 
remove  it  And  it  has  been  decided  that  if  the  city  does  not 
desire  the  soil  for  the  purpose  of  filling  in  other  streets,  and  the 
adjoining  owner  does  not  remove  it,  the  city  may  sell  and  dispose 
of  it  in  any  way  it  deems  proper.^  The  constniction  of  sewers  is  a 
lawful  use  of  the  street  as  against  an  abutting  proprietor,  no  matter 
whether  the  fee  of  the  street  is  in  him  or  the  city  in  trust  for  street 
usea* 

rock  that  might  remdt  from  the  process  of  2S  Conn.  368  (1859).   In  this  case  the  right 

lerelliDg  for  macadamizing  or  other  street  of  the  city  to  make  common  sewers  under 

improvements,   and  the  jiorporation  was  the  street  was  deduced  from  and  regarded 

eigoined  from  so  doing.  '  Smith  v,  Bome,  as  an  incident  to  its  express  and  general 

19  Ga.  89  (1856).    The  principle  estab-  authority  to  make  and  maintain  highways 

lished  in  this  case  denied  in  Denniston  v.  and  streets,    s.  p.  Fisher  v.  Harrisburg, 

Clark,  125  Mass.  216  (1878).    See  sec.  687,  2  Grant  Cas.   (Pa.)  291  (1854);   Stond- 

and  note,  supra.    In  Macon  v.  Hill,  58  Ga.  inger  v.  Kewark,  28  N.  J.  £q.  187  (1877) ; 

595  (1877),  the  city  was  held  liable  where  see  Glasby  t;.  Morris,  18  N.  J.  £q.  72. 

it  changed  the  grade  to  get  materials  to  be  On  the  general  question  as  to  the  rights  of 

used  elsewhere  in  the  city.    But  in  Maine  the  public  in  a  city  street,  "  we  cannot," 

it  is  held  that  a  corporation  which,  by  says  Bradley ,  J.,  '*see  any  material  dif- 

its  charter,  has  power  to  repair  and  grade  ference,  as  to  the  extent  of  those  rights, 

streets,  may  make  such  repairs  and  do  whether  the  fee  is  in  the  public  or  in  the 

such  grading   by  authorizing  others,  at  adjacent  land-owner,  or  in  some  third  per- 

their  own  expense  and  under  the  direc-  son."    Barney  v,  Keokuk,  94  U.  S.  324 

tion  of  the  street  commissioner,  to  take  (1876);  s.  c.  4  Dillon,  593,  599;  Lahr  o. 

the  materials  from  the  street  for  their  own  Metrop.  Elev.  By.  Co.,  104   N.  Y.  268; 

prirate  use.    Hovey  v.  Mayo,  43  Me.  322  Story  v.  N.  Y.  Elev.  B.  B.  Co.,  90  N.  Y. 

(1857).    See  also  Palatine  i.  Kreuger,  121  122  ;  N.  Y.  Elev.  B.  B.  Co.,  In  re,  70  N.  Y. 

111.  72  (1887).    How  power  to  grade  must  327  ;  GUbert  Elev.  Ry.Co.,  In  re,  70  N.  Y. 

be  exercised.    Delphi  r.  Evans,  36  Ind.  361 ;  post,  chap.  xix.    The  construction  of 

90  (1871);  8.  c.  10  Am.  Bep.  12  ;   Terre  a  setcer  is  a  lawful  use  of  a  public  street. 

Hante  v.  Turner,  86  Ind.  522  ;  McGregor  Traphagen  v,  Jersey  City,  29  N.  J.  Eq.  206 

9.  Boyle,  84  Iowa,  269  (1872) ;  post,  sees.  (1878) ;  Stoudinger  v.  Newark,  28  N.  J. 

1048-1046.  Eq.  187  ;  8.  c.  lb.  446  ;   infra,  sec.  690, 

*  Griswold  r.  Bay  City,  85  Mich.  452 ;  note.  It  is  a  c(mtinuing  power  unless  re- 
Huston  v.  Fort  Atkinson,  56  Wis.  350.  strained  by  charter.  McKevitt  v.  Hoboken, 

*  Griswold  r.  Bay  City,  supra.  45  N.J.  L.  (16  Vrooni)  482.   Construction 

*  Supra,  sees.  687,  688 ;  I^wis  Em.  of  sewer  through  a  portion  of  a  street 
Dom.  sees.  127,  173.  Although  the  fee  of  not  opened  by  law,  where  there  is  uoth- 
the  streets  of  a  city  may  be  in  the  adjoin-  ing  in  the  act  requiring  the  opening  of 
ing  proprietor,  subject  to  the  public  ease-  the  street  before  building  of  the  sewer, 
ment,  yet  the  city,  by  virtue  of  its  general  is  not  illegal.  Fowler,  In  re,  53  N.  Y.  60 
aothoritj  over  streets,  may  cause  seweisto  (1873).  The  judgment  of  the  municipal 
be  made  therein,  and  the  owner  is  not  en-  council  as  to  the  necessity  of  constructing 
titled  to  have  his  damages  assessed  as  for  sewers  is  conclusive.  Michener  v.  Phila- 
a  new  use  or  servitude.    Cone  v.  Hartford,  delphia,  118  Pa.  St.  535.    What  sewerage 
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§  690  (545).  Right  of  City  to  oonitmot  Cistema  in  Streets  for 
Publio  Uses.  —  Thus,  although  an  easement  only  be  acquired  by  the 
public,  the  municipal  or  local  authorities  may  build  a  reservoir  or 
cistem  in  a  street,  to  retain  water  with  which  to  sprinkle  streets  or 
extinguish  fires.^  In  a  case  in  Iowa,  occurring  in  a  city  where  tlie 
fee  of  the  soil  in  the  street  was  in  the  adjoining  proprietor,  subject 
to  the  public  easement,  it  appeared  that  the  city  corporation  built  a 
cistern  in  the  street  underneath  the  surface,  near  the  lin€  of  the 
defendant's  lot,  and  that  subsequently  the  defendant  erected  a  build- 
ing  on  his  lot  on  the  line  of  the  street,  and  in  excavating  for  hb 
cellar  and  foundation  wall,  and  in  taking  the  earth  from  under  the 
sidewalk  in  the  street,  occasioned  the  destruction  of  the  cistern,  for 
which  an  action  was  brought  against  him  by  the  city ;  and  it  was 
held  that  the  action  could  not  be  maintained,  because,  the  fee  of  the 
street  being  in  the  defendant,  subject  to  the  public  easement,  the 
city  had  no  right,  without  his  consent,  to  construct  the  cistern.  The 
court  observes  that,  "  subject  to  the  public  easement,  the  owner  of 
the  adjoining  lots  is  the  absolute  owner  of  the  soil  of  the  streets,  and 
retains  his  exclusive  right  in  all  mines,  quarries,  springs  of  water, 
timber,  and  earth,  for  every  purpose  not  inconsistent  with  the  public 
right  of  way."  ^  So  far  as  this  case  affirms  that  a  municipal  corpora- 
is  necessary  for  the  welfare  of  a  city  and  The  statute  of  Mcuaaehtueita  imposes  a 
for  the  health  of  its  inhabitants  is  a  fioliti-  liability  upon  towns  for  '*  damages  coca- 
cal  or  administrative  question,  to  be  deter-  sioned  by  the  lajring,  making,  or  maintdn- 
mined  by  the  legislative  authority  of  the  ing "  a  sewer.  Under  this  act  damages 
city.  St.  Louis  Bridge  Co.  v.  People,  125  have  been  awarded  for  the  drying  up  of  a 
111.  226.  well  upon  land  not  taken,  and  not  adjoin" 

The  contract  for  the  right  of  way,  &c.,     ing  that   through    which   a   sewer 


between  the  city  and  the  Louisville  City  made.      Trowbridge    v,    Brookline,    144 

Railway  Company  provided  that  the  city  Mass.  139.     Pott,  sees.  1048-1054  ;  Lewis 

shall  not  be  liable  for  any  damage  "  from  £m.  Dom.  sec.  86. 

any  delay  in  the  transportation  of  passon-  i  West  v,  Bancroft,  82  Vt.  867  (1859). 
gers  that  may  be  incurred  by  the  laying  The  cost  of  public  wells  and  ciatema  in 
of  sewers,  water  or  gas  pipes,"  &c.  The  Louisville  may  be  apportioned  among  the 
company  refused  to  take  up  its  track  to  owners  of  lots  fron^ng  the  public  ways  to 
enable  the  city  to  construct  a  sewor  ;  and  the  middle  of  each  square  from  the  inter- 
thereupon  the  city  caused  the  track  to  be  section  of  streets  where  located.  Louis- 
taken  up,  and  refused  to  replace  it  For  ville  v.  Osborne,  10  Bush,  226  (1874). 
thus  taking  up  and  refusing  to  replace  the  ^  Dubuque  v.  Maloney,  9  Iowa,  450, 
track,  the  city  did  not  become  liable  for  461  (1859),  per  StodcUm,  J.  In  towns 
damages  to  the  railway  company.  The  and  cities  platted  under  the  code  of  /oteo, 
city  did  not  and  could  not  surrender  its  the  lot-owners  do  not  hold  the  fee  to  the 
right  to  construct  sewers  in  such  portions  middle  of  the  street,  and  have  no  other 
of  its  limits  as  might  require  them,  and  interest  in  the  streets  except  a  right  of 
the  railway  com{)any  holds  its  right  of  way  common  to  the  whole  public  Tliie 
way  subject  to  this  power.  Louisville  is  doubtless  too  broad  a  statement.  Da* 
City  Ry.  Co.  v.  Louisville,  8  Bush,  415  bnque  and  Keokuk  are  exceptions  in  thk 
(1871).    ArUe,  sees.  94,  685.  respect.     Milbum  v.  Cedar  Rapida»  13 
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tion  cannot  rightfully  construct  a  public  cistern  for  municipal  uses, 
in  a  public  street,  without  the  consent  of  the  abutter  holding  the 
fee,  it  is  directly  opposed  to  the  case  from  Vermont  last  cited,  and  to 
the  sound  and  necessary  principle  above  laid  down,  namely,  that  the 
city  corporation  may  make  every  use  of  a  street  which  reasonably 
conduces  to  the  public  convenience  and  enjoyment  It  will  never 
do,  we  think,  to  hold  that  a  municipality,  invested  with  the  control 
of  streets  and  charged  with  the  duty  of  preserving  the  public  health, 
promoting  the  public  welfare,  and  of  making  provision  to  extin- 
guish fires,  may  not,  if  it  deems  it  expedient,  construct  a  subter- 
ranean reservoir  or  sewer  in  the  middle  of  a  street  without  the 
assent  of  the  opposite  lot-owners.^ 

§  691  (546).  Laying  down  Qas-Pipes  in  Public  Streets.  —  Light- 
ing cities  is  so  necessary  for  the  safety  and  convenience  of  the  in- 
habitants that  the  municipal  authorities  are  usually  given  powers 
more  or  less  extensive  in  respect  to  it'  The  legislature  may  au- 
thorize the  condemnation  of  property  for  such  a  purpose.^  In  Gi*eat 
Britain  express  legislative  sanction  is  necessary  to  warrant  the  lay- 
ing down  o(  gas  pipes  in  the  public  highways;*  and  so  in  this  coun- 
try it  is  also  considered  that  the  right  to  the  use  of  the  public  streets 
of  a  city  by  a  gas  company,  for  the  purpose  of  laying  down  its  pipes. 


Iowa,  246 ;  lb.  261  ;  Haight  v.  Keokuk, 
4  Iowa,  199  ;  Dubuque  v.  Maloney,  supra  ; 
Dubuque  v.  Benaoo,  23  Iowa,  248  ;  Des 
Moines  v.  Hall,  24  Iowa,  234  ;  Cook  v. 
BurliugtoD,  80  Iowa,  94  (1870).  See 
chapter  on  Dedication,  ante,  sees.  629, 
633.  City  has  right  to  impose  the  con- 
ditions upon  which  an  adjacent  property 
owner  may  be  permitted  to  excavate  area 
under  a  sidewalk,  and  until  the  conditions 
are  oooiplied  with,  it  is  anthorized  to  for- 
bid such  excayation  being  made.  Davis 
V.  Clinton,  50  Iowa,  585  ;  Des  Moines  v. 
Hall,  24  Iowa,  234.  A  city  also  has 
power  to  fiU  up  wells  in  streets,  as  a  sani- 
tary measure,  and  the  passage  of  an  ordi- 
nanee  for  that  purpose  is  ipso  fado  a 
lerocation  of  perroiasion  to  construct  and 
maint^ip  them.  They  may  be  abolished 
at  the  expense  of  the  public  and  without 
eompensation  to  the  persons  who  coii- 
ftrncted  them.  Ferrenbach  v.  Turner,  86 
Ma  416. 

1  In  Ghisby  v,  Morris,  18  N.  J.  Eq.  72 
(1866),  it  seems  to  be  the  opinion  of  Chan- 
cellor Zabriskie,  although  the  point  is  not 


much  examined,  that  where  the  adjoining 
proprietors  own  the  fee,  a  municipal  cor- 
poration cannot  construct  a  sewer  in  a 
public  street  without  an  express  grant ; 
aod  he  held  that  in  such  a  case  the  muni- 
cipal corporation  as  against  the  adjoining 
owner's  consent  could  not  authorize  a 
private  person  to  build  a  subterranean 
drain  in  the  street.  See,  however,  Cin- 
cinnati V.  Penny,  21  Ohio  St.  499  (1871). 
which  holds,  correctly,  as  we  think,  sewer- 
age to  be  a  legitimate  use  of  a  street  Post^ 
chap.  xix. ;  arUc,  sees.  687,  689,  note. 

*  ArU-e,  sec.  3  a. 

»  Heyward  r.  New  York,  8  Barb.  486. 

«  Regina  v,  Sheffield  Gas.  Co.,  22  Eng. 
Uw  and  £q.  518  :  Ellis  v.  Sheffield  Gas 
Co.,  23  L.  J.  Q.  B.  42  ;  Galbreath  v.  Ar- 
mour, 4  Bell  App.  Cas.  874  ;  Queen  v.  Gas 
Co.,  2  El.  k  El.  651  ;  Queen  v.  Charles- 
worth,  16  Queen's  B.  1012;  Regina  v. 
Train,  9  Cox  Cr.  Cas.  180  ;  Boston  p. 
Richardson,  13  Allen  (Mass.),  146,  160, 
by  Qray^  J. ;  Thompson  v.  Sunderland 
Gas  Co.,  L.  R.  2  Ex.  Div.  429. 
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is  a  franchise  which  can  be  granted  only  by  the  legislature,  or  some 
local  or  municipal  authority  empowered  to  confer  it.^  Where  the 
grantee  of  such  a  franchise  has  performed  the  public  service  im- 
posed as  a  condition  of  the  grant,  the  franchise  is  a  contract,  which 
falls  within  the  provision  of  the  Constitution  of  the  United  States 
forbidding  the  States  to  pass  laws  impairing  the  obligation  of  con- 
tracts.^ But  in  making  an  exclusive  grant  of  the  right  to  supply  gas 
to  a  city  and  its  inhabitants,  the  legislature  does  not  part  with  its 
police  power  and  duty  regarding  public  health,  morals  and  safety,  as 
they  may  be  aflFected  by  the  exercise  of  the  fmnchise.* 

1  state  o.  Cine.  Gasl.  &  C.  Co.,  18  Ohio  in  1879.      See   People  v.   Stephens,  62 

St.  262.    As  to  power  of  municipalities  to  Cal.  209. 

grant  permission  to  lay  down  gas  pipes  in         It  is  obvious  that  the  Bupplying  of  a 

the  streets,  see  also  Milhau  v.  Sharp,  15  city  with  light  as  weU  as  irater,  through  a 

Barb.  210,  per  Edwards,  P.  J. ;  Norwich  distribiUing  plant  loceUed  in  the  streets^  ia 

GasL  Co.  V.    Norwich  City  Gas  Co.,  25  essentially  a  monopoly,  and  that  effective 

Conn.  19  (1856);  Smith  v,  Metrop.  Gasl.  competition  is  almost  impossible.     It  is 

Co.,   12   How.  (N.  Y.)  Pr.   187  (1855);  practicable  to  have   competition  in  the 

People  V.  Benson,  30  Barb.  24.     Ckis  pipes  manufacture  of  gas  and  supply  of  water, 

cannot  be  laid  down  in  couiUry  highway  but  not  if  the  company  exclusively  owns 

without  the  consent  of  the  owner  of  the  and  controls  its  own  distributiug  plant, 

fee  or  compensation  to  him.     It  is  an  ad-  If  this  is  owned  or  controUed  by  the  mu- 

ditional  servitude.     Bloomfield  &  R.  N.  nicipality,  competition  would  be,  to  some 

Gasl.  Co.  V.  Calkins,  62  N.  Y.  886  (1875).  extent  at  least,  practicable.     It  has  been 

The  laying  and  maintaining,  by  a  com-  strongly  urged  that  it  is  the  part  of  true 

pany  organized  for  supplying  natural  gas,  wisdom  and  sound  policy  that  cities  shoold 

of  a  pipe-line  under  a  country  roadway,  is  own  their  own  gas  and  water  works.    This 

an  additional  servitude  on  the  land  for  policy  largely  obtains  in  Europe.     Com- 

which  the  owner  is,  under  the  Constitution  paratively  few  cities  —  a  dozen  or  so  —  in 

of  Pennsylvania,  entitled  to  compensation  the  United   States   own  their  own  gas* 

(Art  16,  sec.  8),  and  untU  made  may  works,  but  in  the  United  Kingdom  there 

have  an  injunction  to  restrain  the  laying  are  552  gas  plants,  of  which  168  belong  to 

of  the  line.    Sterling's  Appeal,  111  Pa.  St.  cities.    In  Germany,  out  of  667  gas  plants, 

85.    But  as  to  streets  in  cities,  qxiaere.    lb,  888  belong  to  municipalities.     In  Saxony, 

It  seems  to  us  clear  that  in  cities  the  use  every  gas-making  plant  belongs  to  thedty 

of  the  streets  under  legislative  or  munici-  in  which  it  is  located,  private  ownership 

pal  sanction,  for  the  purpose  of  laying  of   gas  plants  being  unknown.      Fomm 

down  gas  or  other  pipes  to  supply  the  Mag.  vol.  viii.  p.  286.     See  Index,  title 

city  and  its  inhabitants  with  light,  is  a  Monopoly ;  infra,  sec.  697,  and  notes. 
legitimate  use  of  the  street,  for  which  the         ^  New  Orleans  Gas  Cu.  v,  Lonisisns 

abutting  owner  is  not  entitled  to  com-  Light  Co.,  115  U.  S.  650.    To  same  effipct, 

pensation.     Such,   so  far  as  the  author  Louisville  Gas  Co.  r.  Citixens'  Gas  Co., 

knows,  is  the  general  understanding  of  lb.   683  ;    see  also    New  Orleans  Water 

the  public  and  of  the  profession.     Power  Works  Co.   t;.  Rivers,  lb.  674,    to  ssms 

to  light  streets  construed.     Nelson  v.  La  effect  as  applied  to  water-works. 
Porte,  33  Ind.    258  ;  Richmond   County         '  New  Orleans  Gas  Co.   v.    LonisiaDS 

Gasl.  Co.  V.  Middletown,    59  N.  Y.  228  Light  Co.,  supra.    Same  ruling  as  to  watef 

(1874)  ;  New  Orleans  v.  Clark,  95  U.  S.  con.panies.    Stein  t;.  Bienville  Water  Snp- 

644  (1877).     In  California  the  right  of  ply  Co.,    34   Fed.  Rop.   145  and  note; 

laying  gas  and  water  pipes  in  streets  is  National  Water  Works  Co.    v.    Kansss 

controlled   by  the  Constitution   adopted  City,  28  Fed.  Bt^p.  921. 
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§  692  (547).  A  City  oannot,  withoat  ezpresa  ZiegiBlatiTe  Anthor- 
itj,  grant  BacolusiTe  Rights.  —  A  general  grant,  whUe  it  carries  with 
it,  by  implication,  £kll  such  powers  as  are  clearly  necessary  for  the 
proper  and  convenient  exercise  of  the  authority  expressly  con- 
ferred, such  as  using  the  streets  for  the  mains  aud  for  placing 
lamp  posts,  and  making  contracts  or  adopting  ordinances  proper  to 
the  execution  of  the  power,  does  not  authorize  the  city  council  to 
grant  to  any  person  or  corporation  an  exclusive  right  to  use  the  streets 
of  the  city  for  the  purpose  of  laying  down  gas  pipes  for  a  term  of 
years,  and  thereafter,  until  the  works  shall  be  purchased  from  the 
grantee  by  the  city.  The  court  admitted  that  the  power  to  light 
the  city  would  authorize  the  council  to  contract  for  gas,  and  to 
grant  the  contracting  party  the  use  of  the  streets,  but  denied  its 
authority  to  make  such  use  exclusive  for  a  determinate  future 
period.^ 


1  Bute  V.  Cine  OasL  &  a  Co.,  18  Ohio 
St.  262  (1868) ;  Indianapolis  v.  Indian- 
apolis Gasl.  &  C.  Co.,  66  Ind.  896,  citing 
and  approving  text ;  Parkenbnig  Gas  Co. 
V.  Parkersbn^  80  W.  Va.  486  (1887). 

In  Richmond  County  Qasl.  Co.  v.  Mid- 
dletown,  59  N.  Y.  228  (1874),  the  board 
of  the  town  corporation  was  authorized  to 
cause  the  streets  to  be  lighted  with  gas 
whenever  they  deemed  it  necessary,  and 
the  act  required  the  board,  whenever  they 
deemed  it  necessary  to  have  the  streets  so 
lighted,  to  contract  with  the  plaintiff 
company  to  furnish  and  lay  down  gas 
pipes,  and  to  furnish  lamp-posts  and 
lamps,  and  to  supply  the  same  with  gas. 
This  was  held  by  a  majority  of  the  Court 
of  Appeals  not  to  confer  the  power  on  the 
board  to  make  a  contract  which  should  be 
absolutely  binding  on  the  town  for  a  fixed 
term  of  years.  It  was  also  held  that  the 
contract  was  terminated  by  a  repeal  of  the 
act  under  which  the  contract  was  made. 
Oraver,  J,,  says:  "The  power  conferred 
[on  the  town]  was  like  the  other  powers 
conferred  upon  the  officers  of  this  and  the 
other  towns  of  the  State,  subject  to  modi- 
fication or  repeal  by  subsequent  legisla- 
tion ;  and  the  board  of  town  auditors 
could  not,  by  any  contract,  prevent  or  at 
all  control  the  action  of  the  legislature  in 
this  respect  .  .  .  The  contract  became 
void«  for  want  of  authority,  when  the 
power  to  light  the  streets  was  taken  away 
by  the  repeal  of  the  act.  ...  If  the  town 


could  deprive  the  legislature  of  this  power 
for  five  years  by  entering  into  a  contract 
with  the  plaintiff  for  that  time,  it  might 
for  one  hundred  years,  by  contracting  for 
that  period.  .  .  .  The  act  shows  that  it 
was  intended  to  vest  a  discretion  at  all 
times  in  the  board,  whether  any  and 
which  of  the  streets  should  be  lighted 
with  gas.  The  board  could,  therefore, 
contract  for  a  supply  only  during  its 
pleasure."    Ante,  sec.  97. 

Authority  to  light  the  public  streets, 
and  to  levy  and  collect  a  tax  for  that  pur- 
pose, gives  the  power  to  the  municipality 
to  do  this  either  by  the  construction  of 
gas-works  of  its  own,  or  by  a  valid  con- 
tract with  others,  acting  within  the  scope 
of  its  authority.  Garrison  v.  Chicago,  7 
Bisa.  480  (1877),  per  Druvimond,  J. 

The  validity  of  an  ordinance  giving  to 
a  company  the  exclusive  privilege  for  a 
term  of  years  of  laying  water-pipes  in  the 
streets,  &c.,  may  he  contested  hy  another 
company  or  individual  afterward  claiming 
such  right,  but  not  in  a  suit  by  taxpayers. 
Grant  v.  The  City  of  Davenport,  36  Iowa, 
896  (1873).  See,  post,  sec.  917  et  scq. 
Text  approved.  Grand  Rapids  Electric 
&c  Co.  V,  Grand  Rapids  Edison,  &c.  Co., 
33  Fed.  Rep.  659  (the  rule  applied  to 
electric  light  companies)  ;  see  also,  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650.  A  gas  company  already 
having  the  use  of  streets  for  its  pipes  has 
the  right  to  question  the  validity  of  an 
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§  698  (548).  Mtmioipal  Grant  of  IbcoluaiTe  Rights  to  lay  down 
Gkui  Pipes ;  Conneotioat  Decision.  —  In  the  Norwich  Gaslight 
Company  v.  The  Norwich  City  Gas  Company  the  plaintiff  claimed 
to  have  the  exclusive  right  to  the  use  of  the  streets  and  public  places 
of  the  city  of  Norwich  for  the  purpose  of  laying  down  gas  pipes  and 
distributing  gas  therein,  and  sought  an  injunction  to  restrain  the 
defendant,  a  rival  company,  from  using  the  streets  for  a  similar 
purposa  Plaintiff's  claim  to  an  exclusive  right  to  the  use  of  the 
streets  was  based  upon  an  act  of  the  cUy  council,  in  terms  giving 
such  exclusive  privilege.  It  appeared  that  the  city  did  not  own 
the  soil  or  fee  of  the  streets,  but  that  this  was  in  the  adjoining 
proprietor,  as  in  case  of  ordinary  highways,  subject  to  the  public 
right  of  way,  and  to  the  right  of  the  city  to  regulate  their  use,  by 
making  by-laws  "relative  to  the  streets  and  highways  of  the 
city,  .  .  .  relative  to  public  lights  and  lamps,"  &c.  The  court 
decided  that  while  the  act  of  the  city  council  was  a  license  which 
would  protect  the  plaintiffs  from  a  prosecution  for  a  public  nui- 
sance for  digging  up  the  streets  in  order  to  lay  down  their  pipes, 
it  was  inoperative  (from  want  of  power  in  the  city)  to  confer 
upon  them  an  exclusive  right  to  the  use  of  the  streets  for  this 
purpose.^ 

§  694  (549).  Same  subject — The  plaintiff's  claim  to  an  exclu- 
sive use  of  the  streets  was  further  based  upon  an  ojU  of  the  legisla-^ 
ture,  which  gave  them  a  right  (but  did  not  oblige  them  to  exercise 
it)  to  use  the  streets  of  the  city  of  Norwich  to  lay  down  gas  pipes, 
&c.,  which  right  was  declared  to  be  exclusive  **  against  any  and  all 
persons  or  corporations,"  &c.,  with  an  exception  not  material  to 
be  noticed.  When  this  act  was  passed,  the  defendant's  works 
were  far  advanced.  The  court  was  of  opinion  that  the  act  gave 
the  plaintiffs  no  interest  in  the  streets,  and  that  they  could  only 
sustain  their  bill  for  an  injunction  upon  the  idea  that  they  have 

ordinance  granting  the  same  right  to  a  pare  Citizens'  Water  Co.  v.  Bridgeport  Hy« 

rival  company  ;  so  also  has  the  owner  of  draolic  Co.,  56  Conn.  I,  noticed  iifrtt.  Ai 

the  soil  in  the  street     People's  Gas  Light  to  the  test  propounded  by  the  SQpnme 

Co.  V,  Jersey  City,  46  N.  J.  L.  (17  Vrooui)  Court  of  Alabama  in  respect  of  conferring 

207.  franchises  on  particular  indiTidnak.  HonI 

^  Norwich  Gasl.  Co.  v.  Norwich  City  v.  Moses,  48  Ala.  129  (1872).     Indiuap- 

Gas  Co.,  25  Conn.  19  (1856).     This  case  olis  v.  Indianapolis  Gas  Co.,  66  Ind.  886, 

is  distinguished,   and  the  power  of  the  citing  and  approying  text.     A  mmiidpal 

legislature  to  grant  an  exdusive  right  to  a  corporation  has  no  power,  under  the  atal* 

company  to  manufacture  and  sell  gas  is  utes  of  Indiana,  to  grant  ezclonTO  prifl* 

affirmed,  in  the  State  «.  Milwaukee  Gasl.  leges  to  a  ncUural  gas  company  in  luiag 

Co.,  S9  Wis.  454  (1872)  ;  s.  c.  9  Am.  Rep.  the  streets.     Citizens'  Gn%  &  H.  Oo^  «. 

698 ;  ampra,  sec.  691,  note.    See  and  com*  Elwood,  114  Ind.  882  (1887). 
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an  interest  in  the  street  that  is  being  interfered  with,  or  threatened 
to  be,  by  the  defendants.  The  court  was  farther  of  the  opinion, 
and  so  held,  that  the  act  giving  the  plaintiffs  the  exclusive  use  of 
the  streets  was  a  restriction  upon  the  free  manufacture  and  sale  of 
gas,  was  a  monopoly,  and  unconstitutional  and  void.  The  court 
distinguished  this  fh>m  the  grants  of  ferry  and  bridge  franchises, 
which  are  founded  upon  an  adequate  consideration,  in  the  obligation 
to  accommodate  the  public,  keep  in  repair,  &c.  But,  remarks  the 
court,  "The  grant  to  the  plaintiffs  appears  to  have  been  made 
without  any  consideration  whatever  for  it.  The  plaintiffs  are 
under  no  obligation  to  make  gas,  or  suffer  the  gas  they  make  to 
be  used.^  As  there  was  no  consideration,  public  or  private, 
reserved  for  the  grant,  and  as  the  business  of  manufacturing  and 
selling  gas  is  an  ordinary  business,  like  the  manufacture  of  leather, 
or  any  other  article  of  trade,  in  respect  to  which  the  government 
has  no  exclusive  pren^tive,  we  think  that,  so  far  as  the  restriction 
of  other  persons  than  the  plaintiffs  from  using  the  streets  for  the 
purpose  of  distributing  gas  by  the  means  of  pipes  can  be  fairly 
viewed  as  intended  to  operate  as  a  restriction  upon  its  free  manufac- 
ture and  sale,  it  comes  directly  within  the  definition  and  description 
of  a  monopoly ;  and  although  we  have  no  direct  constitutional  pro- 
vision against  a  monopoly,  yet  the  whole  theory  of  a  free  govern- 
ment is  opposed  to  such  grants,  and  it  does  not  require  even  the  aid 
which  may  be  derived  from  the  Bill  of  Bights,  which  declares  '  that 
no  man  or  set  of  men  are  entitled  to  exclusive  public  emoluments  or 
privileges  from  the  community,'  to  render  them  void."  ^ 

1  A  gas  company  is  not,  npon  the  gen-  Rochester  Water  Co.,  In  re,  66  N.  Y.  41 S 

eral  principles  of  the  law,  bound,  in  the  (1876).     Under  general  power  to  construct 

absence  of  an  express  statute  or  contract,  its  railway  between  specified  termini,  a 

to  famish  gas  to  all  buildings  on  the  lines  railway  company  cannot  locate  its  road 

of  their  main  pipes,  upon  being  tendered  through  land  acquired  by  a  city  for  a  reser- 

^be  fixed  price  or  a  reasonable  compensa-  voir.    State  v,  Montclair  Ry.  Co.,  85  N. 

tion.     Patersnn  GasL   Co.   v.   Brady,  27  J.  L.  828  ;  compare  with  Lake  Pleasanton 

N.  J.  L.  245  (1858).    But  qtuere.  Water  Co.  r.  Contra  Costa  Water  Co.,  67 

A  gas  company  chartered  by  the  le^-  Cal.  659,  and  Rochester  Water  Co.,  In  re, 

lature,  with  authority  to  manufacture  and  66  N.  Y.  418  ;  Lewis  £m.  Doro.  sec.  273  ; 

sell    gas  to   prirate    consumers  and    for  anU,  sec.  588. 

lighting  the  public  streets  on  such  terms  A  gas  company  empowered  to  lay  its 
as  may  be  agreed  npon,  although  of  a  pipes  in  the  streets  of  a  city,  takes  the 
public  character,  is  not  necessarily  a  public  risk  of  their  location,  and  may  be  required 
eorporation,  at  least  in  such  a  sense  as  to  to  make  such  changes  as  public  conveni- 
exempt  it  from  the  exerdse,  in  respect  of  ence  or  security  requires,  at  its  own  ex- 
land  held  by  it  not  then  in  use,  of  the  pense.  Matter  of  Deering,  98  N.  Y.  861 . 
'power  of  eminent  domain  conferred  in  *  Compare  with  Citizens'  Water  Co. 
general  tenns  npon  a  railway  company.  «.  Bridgeport  Hydraulic  Co.,  55  Conn. 
New  York  Central  &  H.  R.  R.  R.  Co.  v.  1,  and  cases  cited  infra.  For  construe* 
Metrop.  GaaL  Co.,  68  N.  Y.  826  (1875) ;  tion  of  constitutional  prohibition  against 
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§  695  (550).  Same  sobjaot.  Conneotioat  DeoUion  oommentad 
on  and  critdoiaod.  —  With  reference  to  this  decision,  it  may  be  re- 
marked that  in  order  to  induce  the  investment  of  capital  in  such  en- 
terprises,  it  is  quite  usual  for  the  legislature,  or  city  council  by 
legislative  authority,  to  grant  exclusive  privileges  for  a  limited 
time.^  Whether  the  principles  of  this  decision  would  be  extended  to 
such  cases,  or  to  cases  where  a  consideration  was  received  for  the 
grant,  or  whether,  without  regard  to  these  circumstances,  the  re- 
striction on  the  power  of  the  legislature  therein  declared  will  be 
followed  elsewhere,  may  be  doubted.  Since  all  persons  cannot  have 
a  grant  of  the  right  to  use  streets  for  such  a  purpose,  and  since 
the  grant  of  such  a  right  to  one  on  proper  conditions  may  be  for 
the  public  good,  and  since  the  essence  of  the  franchise  is  not  the 
exclusive  right  to  manufacture  and  supply  gas  or  light,  but  only 
the  right  to  lay  down  pipes  in  the  street  (which  in  the  nature  of  the 
case  all  persons  cannot  have),  the  Supreme  Court  of  the  United 
States  have  sustained  the  validity  of  such  an  exclusive  legislative 
grant  when  not  in  conflict  with  some  special  provision  of  the  Con- 
stitution of  the  State.  And  similar  legislation  has  been  elsewhere 
upheld,  though  it  has  been  sometimes  denied  or  doubted.'  However 
it  may  be  as  respects  the  power  of  tfu  Ugidatv/re^  in  a  particular 
State,  to  make  the  grant  eaxltisive,  no  such  power,  it  is  dear,  can  be 
exercised  by  a  municipal  council,  unless  it  be  plainly  conferred 
by  express  words,  or  by  necessary,  or  at  least  reasonable,  impli- 
cation.^ 


"  granting  any  ezclosiye  privilege,  immn-         '  New  Orleans  Gas  Co.  v. 

nity,  or  franchise  whatever,"  see  case  of  Light  Co.,  115  U.  S.  660  ;  Loaisrille  Gas 

Union  Ferry  Co.,  98  N.  Y.  139.    This  Co.  r.  Citizens'  Gas  Co.,  115  U.  a  6SS ; 

decision  confines  the  prohibition  within  reversing  s.  o.  81  Ky.  268 ;  New  Orleans 

narrower  limits  than  had  been  generally  Water  Works  Co.  «.  Rivers,  115  U.  S. 

supposed,  and  it  may  be  open  to  farther  674 ;   State  v,  Milwankee  GasL  Co.,  29 

consideration  whether  the  views  expressed  Wis.  454  (1872) ;  8.  0.  9  Am.  Bep.  598 ; 

in  the  opinion  give  full  effect  to  the  pur-  Newport  v.  Newport  Light  Co.,  84  Ky. 

pose  intended  by  the  constitutional  amend-  167  ;    Atlantic    City    Water    Works    v. 

ment    See  supra,  sec.  691,  and  note,  as  to  Atlantic  City,  89  N.  J.  £q.   867  ;  ante, 

power  of   legislature  to  grant   exclusive  sec  448 ;  mpra,  sec  691,  and  note.    See 

rights.    Ante,  sec.  448.     See  Index,  title  and  compare  with  Citizens'  Water  Co.  v. 

Monopolies,  Bridgeport  Hydraulic  Co.,   65  Comi.  1, 

^  In  Citizens'  Street  Ry.  Co.  v.  Jones,  34  cited  infra,  and  see  Index,  title  Memffpo* 

Fed.  Rep.  579,  the  city  charter  authorized  lies,    2  Hare  AnL  Const.  Law,  781*  782 ; 

it  to  grant  to  street  railways  *'  for  the  time  State  v,  Cincinnati  Gaslight  k  C.  Co.,  18 

which  may  be  agreed  upon,  the  exclusive  Ohio  St  262  (1868)  ;  Indianapolis  si.  In« 

privilege  of  using  the  streets  and  alleys/'  dianapolis  Gas.  Co.,  66  Ind.  896. 
and  it  was  held  that  snch  a  grant  must  lie         '  People  v.  Benson,  80  Barb.  24 ;  Asir, 

strictly  construed  and  that  the  exclusive  sec.  862 ;  State  o.  Cine  Gaslight  &  0. 

right  b^gan  only  when  the  actual  use  of  Co.,  supra;  ante,  sec  448 ;  Davenport  s. 

the  streeU  began.  Kleinschmidt,  6  Mont  502  ;  Stdii  v.  Bks* 
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§  696.   Same  aobjeot.  —  That  a  city  acting  tinder  its  general 
authority  has  given  to  a  gas  company  the  exclusive  right  to  lay 

▼flle  Watar-Snpply  Ca,  84  Fed.  Rep.  145,  under  the  amendments  to  the  Federal  Con- 

and  note.    The  legislatore  in  granting  an  stitution,   to  grant  monopolies,   see   the 

exclosiye  franchise  to  a  water  company  "Slaughter  House  Cases,"  16  Wall.  86 

does  not  relinquish  its  police  power,  or  (1872).    Judge  JETareV  review  of  the  cases 

duty  as  to  the  public  health.  Ibid.   Power  and  discussion  of  the  subject  is  instructiye. 

in  a  dty  *'  to  cause  the  streets  to  be  2  Am.  Const  Law,  778-782. 

lighted  "  and  to  make  "  reasonable  regula-  The  grant  of  a  franchise  by  the  legis- 

tions  "  therefor,  does  not  authorize  a  grant  laturc  may  constitute  an  irreooeable  con- 

of  an  exclnsiye  right  to  furnish  gas  for  tract,  the  obligation  of  which  cannot  be 

fifty  years.    Saginaw  Gasl.  Co.  v.  Saginaw,  destroyed  or  impaired  by  subsequent  legis- 

88  Fed.  Rep.  529.  lation.    Citizens'  Water  Co.  v.  Bridgeport 

A  proTision  in  a  municipal  charter  giv-  Hydraulic  Co.,  55  Conn.  1,  and  cases  cited 

ing  tJie  coundl  power  to  make  "ordi-  by  appe?lant.    In  this  case  a  grant  by  a 

nances,  rales,  regulations,  and  by-laws  for  city  to  a  water  company  of  the  exclusive 

lighting  the  streets  and  public  buildings  right  to  lay  pipes,  &c,  so  long  as  a  full 

of  the  city,  and  to  supply  the  city  with  supply  of  pure  water  should  be  furnished, 

water,"  does  not  authorize  the  dty  to  grant  which  was  ratified  by  the  legislsture,  was 

an  exclusive  privily  to  lay  pipes  and  sustained,  and  a  later  act  granting  a  simi- 

mains  in  the  streets  of  the  dty  in  order  to  lar  right  to  another  company  was  held  to 

tmpjpiy  it  and  its  inhabitants  with  water,  be  beyond  the  power  of  the  legislature. 

In  a  case  where  the  charter  of  a  water  See  also,  Newport  v,  Newport  Light  Co., 

company  did  not  expressly  grant  an  ex-  81  Ky.  167,  where  it  was  held  that  if  a 

dative  franchise,  and  there  was  no  provi-  city  has  power  to  maintain  gas-works  it 

don  in  the  dty's  charter  authorizing  it  to  may  grant  excludve  uise  of  its  streets  for  a 

grant  exdudve  franchises  or  rights  to  lay  term  of  years.    A  grant  of  an  exeliuive 

pipes  and  mdns  in  the  streets,  the  court  right  to  supply  gas  to  a  city  and  its  inhab- 

held  that  such  an  excludve  right  could  itants,  upon  condition  of  the  performance 

not,  consistently  with  the  rales  for  the  of  the  service  by  the  grantee,  is  not  an  in- 

oonstrnction  of  such  grants  and  contracts,  fringement  of  the  clause  in  the  Bill  of 

be  hdd  to  exist.    The  court  strongly  ex-  Rights  of  Emtucky  declaring  that  *  *  no 

prensffd  the  opinion  that  public  policy  does  man  or  set  of  men  are  entitled  to  exclusive, 

not  permit  the  inference  of  authority  in  a  separate  public  emoluments  or  privileges 

municipality  to  make  contracts  inconsist-  from  the  community,  but  in  consideration 

ent  with  the  continuous  duty  to  adopt  of  public  services."     Louisville  Gas  Co.  v, 

such  by-laws  and  regulations  as  the  public  Citizens'  Gas  Co.,  115  U.  S.  683,  revcrnng 

interest  and  welfare  require.    It  was  also  Citizens'  Gas  Light  C'O.  v,  Louisville  Gas 

hdd  that  a  reservaHon  of  the  right  of  the  Co.,  81  Ey.  263.    In  a  case  where  a  city, 

dty  after  twenty  yeara  to  purchase  the  having  only  a  general  power  to  light  streets, 

property  and  franchises  of  the  company,  or  adopted  an  ordinance  granting  to  an  EUc- 

to  take  them  sooner  if  it  failed  to  supply  trie  Light  Company  the  exclusive  right  to 

water,  did  not  impose  on  the  dty  any  use  the  streets  for  fifteen  years,  the  ordi- 

l^gal  duty  which  disabled  it  from  udng  nance  was  declared  ultra  vires.    The  court 

other  means  of  water  supply.    Syracuse  in  an  opinion  of  marked  force  and  abilit]"^ 

Water  Co.  v,  Syracuse,  N.  Y.  Court  of  says :    **  We  have   endeavored  to  show. 

Appeals,  MSi.,  October,  1889  ;  26  N.  Y.  upon  principle  and  adjudged  cases,  that 

Stete  Bep.  864 ;  40  Alb.  Law  J.  473.    An  the  authority  of  a  municipality  to  grant 

ofdinancegranting  tea  water  company  the  exclusive  privileges  in  its  streets  involves 

exdodve  right  to  furaish  water  to  the  in-  the  exercise  of  the  whole  sovereign  power 

habitants,  held  to  be  void  as  creating  a  over  such  highways;  that  nothing  short 

monopoly.    Brenham  v.  Brenham  Water  of  exclusive  power  and  control  will  sustain 

Co.,  67  Tex.  542  ;  supra^  sec  692,  note.  the  grant  of  exclusive  rights.  ...  If  the 

A»  to  the  power  of  the  Stale  kffiskUures,  power  rests  in  the  city  council  to  grant  an 
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pipes  through  its  streets  and  light  the  same  for  a  specified  compensa* 
CioD,  does  not  deprive  it  of  the  right  to  grant  to  another  company, 
before  the  first  franchise  shall  have  expired,  similar  rights  and 
privileges.  The  fact  that  a  contract  was  created  by  the  first  ordin- 
ance does  not  destroy  its  l^islative  character.^ 

§  697  (551).   Water  Pipes ;  Use  of  Streets  therefor.  —  The  use  of 

streets  for  the  purpose  of  laying  down  water  pipes  stands  upon  the 
same  principles  as  their  use  for  sewers  and  gas-pipes.  Where  the 
charter  gives  to  the  city,  in  terms,  the  power  to  supply,  or  authorize 
the  inhabitants  to  be  supplied  with  water,  the  municipal  council 
may  use,  or,  as  an  incidental  power,  may  permit  the  contractor  to 
use,  the  streets  for  this  purpose,  and  the  adjoining  owner,  although 
he  holds  the  fee  to  the  centre  of  the  street,  is  not  entitled  to  com- 
pensation as  for  a  new  servitude ;  for  it  is  not  such,  but  only  a 
proper  or  necessary  use  incident  to  a  street  in  a  populous  placa* 


exclusive  privilege  for  fifteen  years,  I  can- 
not understand  why  the  grant  may  not, 
under  the  same  authority,  be  conferred  for 
any  longer  period  that  may  be  determined 
(111.  The  power  requisite  to  confer  an  ex- 
clusive sovereign  franchise  for  fifteen  years 
involves  the  exercise  and  operation  of  the 
Fame  sovereign  power  which  could  make 
the  grant  for  one  hundred  or  one  thousand 
years,  or  in  perpetuity.  If  the  authority 
does  not  exist  to  make  the  grant  for  the 
longer  period,  it  does  not  exist  to  confer 
it  for  the  shorter ;  for  it  requires  the  pos- 
session of  the  xohole  exclusive  ^wer  and 
control  to  grant  either  the  one  or  the 
other."  Jackson^  J.,  Grand  Rapids  Elec- 
tric, &c.  Co.  p.  Grands  Riipids  Edison,  &c. 
Co.,  3d  Fed.  Rep.  659,  distinguishing 
Atlaiiiic  City  Water  Works  v.  Atlantic 
City,  »9  N.  J.  Eq.  367,  which  see  noted 
infra  ;  State  r.  Newark,  44  N.  J.  L.  844 
(denying  power  of  city  council).  8.  p.  as 
to  gruit  of  exclusive  use  of  streets  for  gas 
pipes  for  thirty  years.  Parkersbnrg  Gas 
Co.  V.  Parkersbnrg,  30  W.  Va.  485  (1887), 
where  it  was  also  held  that  the  grant  of  an 
exclusive  privilege  of  lighting  a  city  with 
gas  does  not  affect  the  right  of  the  city  to 
make  a  contract  with  an  electric  light 
company  for  lighting  it  with  electric 
lights. 

^  Des  Moines  Gas  Co.  v.  Dee  Moines, 
44  Iowa,  im  (1876). 


*  Angell  on  Highways,  sees.  25,  SIS ; 
Milhan  v.  Sharp,  15  Barb.  (N.  Y.)  210,  per 
Edwards^  P.  J.  ;  Kelsey  v.  King,  82  Gbrb. 
(NT.  Y.)  410;  Crooke  v.  Flatbuah  Water 
Co.,  27  Hun  (N.  Y.),  72 ;  Same  v.  Same, 
29  Hun  (N.  Y.),  246.  Water  woriu  for  a 
given  town  or  place  is  public  use.  Way- 
land  V.  Middlesex  Co.  Comm'rs,  4  Gray 
(Mass.),  500  ;  ante^  chap,  on  Em.  Don. 
A  city  as  riparian  pngpriUcT  merely  has 
only  such  rights  as  other  like  propri«tof% 
and  cannot,  as  of  right,  take  water  from 
the  stream  or  pond  to  snpply  the  city  with 
water.  Stein  o.  Bniden,  24  Ala.  ISO; 
8.  c.  27  Ak.  104  ;  29  Ala.  127  ;  Stein  t. 
Ashby,  80  Ala.  868  ;  Lewis  Em.  Dom. 
sec.  62,  and  cases  ;  Wood  v.  Natkmsl 
Water  Works  Co.,  88  Kan.  690 :  Qvincj 
V.  Bull,  106  111.  887,  holding  also  that  an 
express  power  given  to  a  city  to  snpply  or 
to  authorize  its  inhabitants  to  be  snpfiAied 
with  water,  includes  as  a  necessary  inci- 
dent the  power  to  eontraet  for  the  nss  of 
the  streets  for  that  pnrpose.  Water  com- 
pany compelled  to  lower  pipes  laid  in  a 
street  by  legislative  sanction,  so  as  to  eon- 
form  to  a  new  grade  established  by  noni* 
cipal  authority.  Water  pipes  in  •  ooon- 
try  highway  where  the  fee  is  in  the 
adjoining  proprietor  entitles  him  to  ooM* 
pensation.  Johnson  v.  Jaqni,  27  N.  J.  8i|. 
652  (1876).  But  this  principl^  Ik  is  be- 
lieved, does  not  apply  to  sftrseto  In  t  ei^ 
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General  authority  to  construct  water-works  will  not  authorize  a 

municipality  to  occupy  part  of  the  surface  of  a  street  with  a 
reservoir  or  tank.^ 

§  698  (552).  Telegraph  Poles  in  Streets  and  Highways.  —  L^isla- 
tive  sanction  directly  given^  or  mediately  conferred  through  proper 
municipal  action,  is  necessary  to  authorize  the  use  of  streets  for  the 
posts  and  wires  of  a  tel^[raph  or  telephone  company.  If  such  posts 
be  erected  within  the  limits  of  a  street  or  highway  without  such 

or  inoorponted  place.    Jersey  Citj  Water  tit.  Monopolies,    Heater  oompanjfs  liability 
Cbmm'nr.Hndeon,  18  N.  J.  £q.  420  ;ant«^  for  negligent  escape  of  water  from  pipes. 
•ecs.  598,  691,  note  ;  post,  sec.  701,  et  seq.  Blyth  v.  Birmingham  Water  Works,  11 
Power  to ''provide  a  supply  of  water  "held  Ezch.  (Hurl.  &  O.)  781.     A  city  owning 
to  baTe  been  foUy  executed  by  the  ezecu-  waterworks  not  liable  beyond  loss  of  water 
tioo  of  acontrsct  by  which  a  proper  supply  rents  for  defective  supply  to  private  con- 
was  obtained,  and  the  city  eigoined  from  sumer.    Smith  v,  Philadelphia,  81  Pa.  St. 
granting  to  other  persons  the  right  to  lay  88  (1876) ;  s.  c.  22  Am.  Rep.  781 ;  see 
pipes  for  furnishing  water.    Atlantic  Oi^  Tainterr.  Worcester,  123  Mass.  811  (1877); 
Water  Works  v  Atlantic  City,  89  N.  J.  b.c.25  Am.  Rep.  90.    The  erection  of  a 
£q.   867  ;   distinguished.    Grand  Rapids  water  tank  in  the  centre  of  a  street,  occu- 
Electrie  L.  &  P.   Co.  o.   Grand  Rapids  pying  one  half  of  the  width  thereof,  and 
Edison,  ftc  Co.,  88  Fed.  Rep.  669;  supra,  the  erection  and  operation  of  a  steom-en- 
•ec.  695,  note.  gine  in  connection  therewith,  even  for  the 
A  legislative  grant  of  an  exdusive  right  purpose  of  suppljring  the  city  and  residents 
to  supply  a  city  and  its  inhabitants  with  thereof  with  water,  is  not  one  of  the  uses  of 
water,  upon  condition  of  the  performance  of  a  street  as  such,  for  which  the  ground  may 
the  service,  is  the  grant  of  a  franchise,  in  be  appropriately  used  under  a  dedication 
conaiderBtion  of  such  performance  of  a  pub-  thereof  as  a  street.    The  owner  of  a  lot 
lie  service,  and  after  service  performed,  is  a  adjoining  a  street  does  not  take  the  same, 
contract  within  the  meaning  of  the  United  subject  to  any  such  easement,  and  he  may 
States  Constitution  forbidding  the  States  therefore  maintain  an  action  for  damage 
to  make  laws  impairing  the  obligation  of  done  to  his  property  in  consequence  of 
contracts.     New  Orleans  Water  Works  Ca  such  use.    Morrison  v,  Hinkson,  87  111. 
V.  Rivers,  115  U.  S.  674,  where  a  grant  587 ;  supra,  sees.  690,  691. 
by  the  city  to  an  individual  of  the  right  In  granting  to  a  water  company  the 
to  lay  pipes  to  supply  his  premises  with  right  to  lay  its  pipes  in  the  streets,  a  city 
water  was  held  to  violate  an  exclusive  fran-  does  not  part  with  any  power  relating  to  the 
riiiao  previously  gimnted  to  a  water  com-  public  health,  and  may  construct  a  sewer 
pany.    The  same  point  had  been  previously  wherever  the  public  interest  requires ,  with- 
dedded  otherwise  in  the  case  of  the  New  out  becoming  liable  to  the  water  company 
Orleans    Water    Company    v,    Louisiana  for  the  expense  attending  the  removal  of 
So^u-  Refinery  Co.,  85  La.  An.  1111,  in  its  pipes  to  make  room   for  the  sewer. 
iHiich  it  was  held  that  the  city  of  New  National  Water  Works  Co.  r.  Kansas  City, 
Orleans  might  permit  the  laying  of  water  28  Fed.  Rep.  921.     A  city  in  Iowa,  held  to 
pipes  in  public  streets  by  private  parties  have  the  power  to  contract  with  a  foreign 
Ibr  ttieir  own  use,  notwithstanding  the  corporation  for  the  construction  of  water- 
Water  Works  Company  has  the  exclusive  works,  and  to  grant  to  it  the  use  of  the 
pririlege  of  supplying  the  city  and  its  in-  streets  for  its  pipes,  Dodge  v.  Davenport, 
tebttaots  with  water,  the  court  constru-  57  Iowa,  560. 

ing  this  privilege  to  extend  only  to  the  ^  Manhattan  Co,  Ex  parte,  22  Wend. 

miOmg  of  water.     As  to  grants  of  exclu-  658  ;  Morrison  v.  Hinkson,  87  HI.  587. 
ttwe  rigfiia,  supra,  sec.  691  et  seq.;  Index, 
TOL.  n>— 12 
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sanction,  they  are  nuisances;  but  if  the  erection  be  thus  authorized, 
they  are  not^  Whatever  power  the  municipality  has  on  this  sub- 
ject must  be  granted  to  it  by  the  legislature. 

§  698  a.    Same  sabjeot.     Right  of  Abutter  to  CompeiiMitlon.  — 

Whether  the  legislature  can  authorize  the  placing  of  poles  and  lines 
of  wires  on  highways  or  streets  by  telegraph  or  telephone  companies 
without  compensation  to  the  abutting  owner  has  been  variously 
decided.      That  such  a  use  is  a  public  use  authorizing  the  exercise 

1  CoromoDwealth  v.  Boston,  97  Mass.  pany  which  had  accepted  the  proyiaioiis 

655  ;  Regina  v.  United  Kingdom  EL  Tel.  of  the  above-mentioned  act  of  CongrcM. 

Co.,  9  Cox  Cr.  Cas.  174,  cited  in  Redfield  Western  Union  TeL   Co.  v.  New  York, 

•n  Carriers,  sec.  574,  and  note,  where  lead-  88  Fed.  Rep.  552. 
ing  opinion  of  CrompUm,  J.,  is  given.         "  Notwithstanding  telegraph  lines  may 

Young  V.  Yarmouth,  9  Qray  (Mass.),  886,  be  an  instmment  of  commerce,  a  muiici- 

constniing  the  statute  of  M<uMchtueU8 ;  pal  corporation  has  the  right  to  determine 

Domestic  Tel.  &  Teleph.  Co.  v,  Newark,  how,  in  what  manner,  and  upon  what  oon- 

49  N.  J.  L.  844.     Post,  sec.  1037,  note,  dition  a  telegraph  company  shall   enter 

Text  cited  and  approved  :  Irwin  v.  Great  and  pass  through  it  for  the  purpose  of 

So.  Teleph.  Co.,  87  La.   An.  68  ;  Julia  allowing  the  citizens  of  the  coontiy  to 

Building  Assoc,  v.  Bell  Teleph.  Co.,  88  communicate  by  telegraph,  one  with  an- 

Mo.  258.     Where  city  authorities  have  other."  Per  Drumnumd,  J.,  Mut.  Union 

designated  streets  upon  which  a  telegraph  Tel.  Co.  v.  Chicago,  16  Fed.  Bep.  809. 

company  may  erect  poles,  and  the  com-  See  post,  sec  704,  note, 
pany  has  expended    money    in  erecting         A  city  may  in  virtue  of  its  police  power 

them,  the  permission  cannot  be  revoked,  and  as  a  police  regulation  superviw  and 

Hudson  Teleph.  Co.   v,  Jersey  City,  49  control  by  ordinance  the  erection  upon  its 

N.  J.  L.  808.  streets  of  telegraph  poles  and  the  string- 

The  Telegraph  Act  of  Congress  of  July  ing  of  wires  thereon,  and,  as  incidental  to 
24,  1866  (U.  S.  Rev.  Stats,  sec.  5268  et  this  power,  it  was  held  by  the  Sopveme 
seq.),  is  valid  as  a  legitimate  regulation  of  Court  of  Pennsylvania  that  a  license  fee 
commercial  intercourse  among  the  States,  —  in  this  case  a  license  fee  of  five  doUait 
and  is  appropriate  legislation  to  execute  for  each  telegraph  pole,  and  a  yearly  li- 
the powers  of  Congress  over  the  postal  cense  fee  of  one  dollar  per  pole  and  two 

service;  and  it  is  not  limited  in  its  opera-  dollars  and  fifty  cents  per  mile  of  wire 

tion  to  such  military  and  post  roads  as  are  could  be  sustained  as  a  police  regolatioD, 

upon  the  public  domain.    A  foreign  tele-  although  it  would  not  be  valid  if  oonrid- 

graph  company  which  has  accepted  and  ered  as  a  tax.    Western  Union  IhL  Co.  v. 


complied  with  the  terms  of  that  act  and  Philadelphia,  22  Weekly  Notes  of 

which  has  secured  a  right  of  way,  cannot  89;  21  Am.  &  Eng.  Corp^  Cases^  40  (ISSS), 

be  prevented  from  constructing  and  operat-  and  see  note  to  that  case  for  citatioQ  of 

ing  a  telegraph  line  by  a  State.    Pensacola  authorities  on  the  subject  of  the  relative 

Tel.  Co.  V.  Western  Union  Tel.  Co.,  96  rights  and  duties  of  monidpalitiet  and 

U.  S.  1  (1877).     In  the  Circuit  Court  of  telegraph  and  telephone  companiei^  and 

the  United  States,   Southern  District  of  the  power  to  chaige  license  fees.     In  8t 

New  York,   Wallace,  Circuit  J.,  decided  Louis  v.  Western  Union  Tel.  Co.»  S9  Fed. 

that  an  act  of  the  State  legislature  re-  Rep.   59    (1889),   United  Statea  dreait 

quiring  all  electric  wires  in  any  city  hav-  Court,  Missouri,  Thayer^  Ciroait  J.,  held 

ing  a  population   of   half   a  million  or  a  similar  ordinance  to  be  void,  gyH^^g 

^  more  to  be  placed  under  the  surface  of  it  as  a  privilege  or  license  tax,  and  oos  not 

the  streets,  was  valid  as  a  police  regu-  authorized  by  the  city's  power  **  to  nfi- 

lation,  even  as  respects  a  telegraph  com-  late  telegraph  companies.*'     See  Batia^ 
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of  the  right  of  eminent  domain  is  not  questioned ;  ^  but  the  point  of 
controversy  is  whether  such  use  under  legislative  sanction  is  an  ad- 
ditional servitude  upon  the  street  or  highway.^  Some  of  the  cases 
have  made  this  question  depend  upon  whether  the  fee  in  the  street 
is  in  the  public  in  trust  for  street  uses,  or  in  the  abutter.  It  may 
be  doubted,  for  reasons  elsewhere  stated,  how  far,  if  at  all,  this  dis- 
tinction is  sound.^  The  author  considers  the  true  doctrine  to  be 
that  the  rights  of  the  abutter,  as  between  him  and  the  public,  are 
substantially  the  same  whether  the  fee  is  in  him  subject  to  the  public 
use,  or  is  in  the  city  in  trust  for  street  uses  proper.  On  the  whole, 
the  safer  and  perhaps  sounder  view  is  that  such  a  use  of  the  street 
or  highway,  attended  as  it  may  be  especially  in  cities  with  serious 
damage  and  inconvenience  to  the  abutting  owner,  is  not  a  street  or 
highway  use  proper,  and  hence  entitles  such  owner  to  compensation 
for  such  use,  or  for  any  actual  injury  to  his  property  caused  by  poles 
and  lines  of  wire  placed  in  front  thereofl 

§  699  (553).  Openings  in  Sidewalks ;  Vaults  under  Sidewalks 
and  Btreeta.  —  In  many  cities  lot  proprietors  upon  streets  are  per- 
mitted or  not  forbidden  to  make  openings  in  the  sidewalks,  in 
order  to  obtain  an  entrance  into  the  basement  or  cellar.  It  is 
also  the  usage  that  owners  of  buildings  may  make  openings  under 
the  sidewalk  or  street  to  obtain  additional  cellar  room.  If  the  fee 
of  the  street  is  in  the  municipality  in  trust  for  the  public  uses,  as 
it  frequently  is,  it  extends  to  the  whole  street,  including  the  side- 
walk ;  and  the  adjoining  lot-owner  has,  it  seems  clear,  no  absolute 
right,  as  against  the  public  or  the  municipality  charged  with  the 
control  of  the  streets,  to  appropriate  them  to  this  use.  And  in  our 
judgment  the  lot-owner's  right  is  not  substantially  greater  even  if  he 
has  the  fee  in  the  street.  In  either  case,  to  recognize  such  a  right  ex- 
cept subject  to  municipal  regulation  would  be  inconsistent  with  the 
public  rights,  which  are  paramount  in  the  whole  street  to  the  extent 
of  all  legitimate  street  uses  and  servitudes  required,  or  which  may 
be  required,  for  the  public   benefit  and   convenience.      The  lot- 


omii  V.  Western  Union  Tel.  Co.,  127  U.  S. 
411.     I^ott,  tecs.  744,  745,  and  notes. 

^  Trenton  k  N.  B.  Tnrnp.  Co.  v.  Am. 
4  Eur.  Com.  News  Co.,  48  N.  J.  L.  881 ; 
MiUs  Em.  Dom.  sec.  21  ;  Pierce  v.  Drew, 
136  Maae.  75,  and  aae  cases  cited  in  next 
notp, 

*  Fierce  v.  Drew,  18S  Mass.  75 ;  Julia 
BnildinK  Assoc,  v.  Bell  Teleph.  Co.,  88 
Xo.  258  ;  Gay  v.  Mat  Union  Tel  Co., 
18  Ma  App.  486,  494 ;  New  Orleans  M.  & 


T.  R.  R.  Co.  r.  Southern  &  Atl.  Tel.  Co., 
63  Ala.  211  ;  Irwin  ».  Gt.  So.  Tel.  Co.,  87 
Ia.  An.  63  ;  Board  of  Trade  Tel.  Co.  v. 
Harnett,  107  lU.  607  ;  Broome  v,  N.  Y.  & 
N.  J.  Tel.  Co.,  42  N.  J.  Eq.  141  ;  Roake 
V.  Am.  Tel.  k  T.  Co.,  41  N.  J.  Eq.  85  ; 
Dusenbury  v.  Mut.  Union  Tel.  Co.,  11 
Abb.  New  Cases  (N.  Y.),  440  ;  Lewis 
Em.  Dom.  sees.  181,  226,  and  cases. 

'  Ante,  sees.  656  a,  656  b;  pod,  sees. 
728  a-728  d  ;  also  note  at  end  of  chapter. 
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owner's  rights  are  subject  to  the  paramount  rights  of  the  public ; 
and  the  rights  of  the  public  are  not  limited  to  a  mere  right  of  way, 
but  extend,  as  we  have  shown,  to  all  beneficial  legitimate  street 
uses,  as  the  public  good  or  convenience  may  from  time  to  time 
require.  The  use  of  the  streets  for  sewers,  tunnelling,  public  cis- 
terns, gas-pipes,  water  pipes,  and  other  improvements^  might  be 
seriously  affected  by  the  recognition  of  a  rigtU  in  the  abutter  to 
make  at  pleasure  openings  in,  or  even  under  the  sidewalk  or  street^ 
except  subject  to  reasonable  municipal  regulation.  It  is  dear  that 
all  rights  of  this  character  are  subject  to  l^islative  and  municipal 
regulation.  Whether  the  abutting  lot-owner  has  the  right  to  make 
sub-surface  vaults  in  the  street,  as  an  incident  of  ownership,  subject 
to  municipal  regulation,  or  whether  it  is  a  privily  dependent  upon 
legislative  or  municipal  sanction,  express  or  implied  from  usage,  is  a 
question  that  is  not  settled  by  adjudication.  It  would  seem  to  be  a 
fair  deduction  from  the  New  York  cases  that  the  lot-owner  has  the 
right  to  make  such  sub-surface  excavations  or  vaults  subject  to 
municipal  regulation.^ 

§  700  (554).  8amo  subjeot — Speaking  of  this  subject^  the  Su- 
preme Court  of  Illinois  remarks :  ''  We  are  not  prepared  to  admit 
that  the  defendant  could,  by  reason  of  his  ownership  of  the  a4Joimng 
property,  claim  the  absolute  right  to  take  up  the  sidewalk  and  ex- 
tend  his  coal-cellar  under  it ;  but  as  such  a  privilege  is  a  great  eon- 
venience  in  a  city,  and  may,  with  proper  care,  be  exercised  with 
little  or  no  inconvenience  to  the  public,  we  think  that  the  authority 
to  make  such  cellars  may  be  implied,  in  the  absence  of  any  action 
of  the  corporate  authorities  to  the  contrary,  they  having  been  aware 
of  the  progress  of  the  work.  .  .  .  But,"  the  court  adds, ,"  while  we 
infer  a  license  thus  to  use  a  part  of  a  public  street,  it  is  on  the  con- 
dition that  the  person  doing  so  shall  use  more  than  ordinary  ear§ 
and  expedition  in  the  prosecution  of  the  work.  Neither  the  public 
nor  other  individuals  derive  any  possible  advantage  from  such  a  use 
of  the  sidewalk,  but  it  is  solely  for  the  benefit  of  the  person  thus 
using  it,  and  he  must  see  to  it  that  he  does  not  endanger  the  safety 
of  others,  and  that  he  incommodes  the  public  as  little  as  poeaibleJ'  * 


1  McCarthy  v,  Syracuse,  46  X.  Y.  194  ; 
Robert  r.  Sadler,  104  N.  Y.  229.  Lahr's 
Case,  104  N.  Y.  20S,  where  Rttger,  C.  J., 
saminarizes  the  preTions  decisions ;  Daris 
V.  City  of  Clinton,  50  Iowa,  5S5  ;  pott, 
sees.  701  b,  7S4,  996-1000,  1032  ;  Iirine 
«.  Wood  (coal-hole  in  sidewalk),  51  X.  Y. 
m  (1S7S) ;  8.  a  10  Am.  Rep.  603;  New 


York  Dist  By.  Case,  107  N.  Y.  41;  Starts 
Case,  90  N.  Y.  161. 

*  Nelson  o.  Godfrey,  IS  IIL  S^  SS. 
FoUowed  :  Gridley  v.  Bloomington,  68  IH 
50  (1873).  Sufra,  aec  660,  nota.  In  AVw 
Vf^ky  in  a  case  where  the  lot-ownar  owned 
the  fee  to  the  centre  of  tha  atieel,  it  was 
held  that  he  hat  the  rfghft  to  eseaTiti  tbi 


^ 
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Bailroads  in  Cities;  Use  of  Public  Streets  for  Surface,  JSlevated,  and 
Underground  Bailroads;  Extent  of  Legislative  and  Municipal 
Authority;  Constitutional  Limitations. 

§  701  (555).  Boopa  of  LegiBlative  Power.  —  Beference  is  else- 
where made  to  the  plenary  power  of  the  legislatures  of  the  States 
in  this  country  over  all  public  ways,  including  not  only  common 
highways  but  streets  within  the  limits  of  muncipalities.^  It  has 
often  been  decided,  and  is  settled,  that  the  legislature  has,  unless 
specially  restricted  by  the  Constitution,  the  power  to  authorize  the 
building  of  a  railroad  on  a  street  or  highway,  without  the  consent  of 
the  municipal  authorities,^  and  may  directly  exercise  this  power  or 
devolve  it  upon  the  local  or  municipal  authorities.' 

29  IlL  279;  New  Orleans  &  C.  R.  R.  Co. 
V.  S«;coiid  Municipality,  1  La.  An.  128  ;  9 
La.  An.  284 ;  Geiger  v.  Filor,  8  Fla.  325  ; 
Springfield  «.  Conn.  Biver  R.  R.  Co.,  4 
Cush.  (Mass.)  63  ;  Cosby  v.  Owensboro  & 
R,  R.  R.  Co.,  10  Bush  (Ky.),  288  (1874) ; 
Stote  V.  Hoboken,  85  N.  J.  L.  205;  Pater- 
son  &  Pas.  R.  R.  Co.  v,  Paterson,  24 
N.  J.  £q.  158;  Morris  &  E.  B.  R.  Co.  v. 
Newark,  2  Stockt  (10  N.  J.  £q. )  352, 357  ; 
Barney  v.  Keokuk,  94  U.  S.  824  (1876)  ; 
8.  c.  4  Dillon,  593;  Atchison  Street  Ry.  Co. 
V.  Missouri  Pacific  Ry.  Co. ,  81  Kan.  660 ; 
Harrison  v,  N.  0.  Pacific  Ry.  Co.,  84 
La.  An.  462  ;  Tilton  v.  New  Orleans  City 
R.  R.  Co.,  35  La.  An.  1062. 

In  Ulinais  a  city  has  the  power  to  allow 
the  construction  of  a  railroad  upon  or  over 
its  streets,  and  the  public  will  be  bound 
by  whatever  may  be  lawfully  done  in  re- 
gard to  the  streets  by  the  city.  Chicago 
&  N.  W.  Ry.  Co.  V,  Elgin,  91  III.  251 ; 
Murphy  v.  Chicago,  29  111.  279.  Compare 
Indianapolis,  B.  &  W.  R.  R.  Co.  v.  Hart- 
ley, 67  111.  439  ;  Chicago,  B.  &  Q.  R.  R. 
Co.  i;.  McGinnis,  79  111.  269  ;  Board  of 
Trade  r.  Bamett,  107  111.  507  ;  Quincy  v, 
Chicago,  B.  &  Q.  R.  R.  Co.,  92  111.  21. 
Recent  constitutional  provision  as  to  rail- 
ways in  Illinois f  see  art.  2,  sec.  13 ;  art.  4, 
sec.  22 ;  art.  11,  sec.  4,  Const.  1870.  A 
municipal  corporation  has  the  same  right 
to  question  Uie  corporate  existence  and 
the  rights  of  a  railroad  company  seek- 
ing to  use  its  streets  as  a  private  owner 
would  have  where  the  use  of  his  prop- 
erty is  sought.  Brooklyn  Steam  Transit 
Co.  9.  Brooklyn,  78  N.  Y.  524.    Such 


•oU  under  the  surface,  and  to  use  the  space 
for  a  basement  or  other  uses  which  do  not 
interfere  with  the  public  rights  in  the 
•treet  McCarthy  v,  Syracuse,  46  N.  Y. 
194  (1871).  See  also  cases  cited  in  the 
last  note  ;  Fisher  v.  Thirkell,  21  Mich.  1 
(1S70),  referred  to  post,  sees.  1032,  1088, 
note.  "  What  may  be  deemed  a  reason- 
able and  proper  use  of  a  way,  public  or 
private,  must  depend  much  on  the  local 
atnation  and  much  on  public  usage.  The 
general  use  and  acquiescence  of  the  public 
ia  evidence  of  the  right*'  0' Linda  v. 
Lothrop,  21  Pick.  292,  297  ;  Papworth  v. 
Milwaukee,  64  Wis.  389;  in/ra,  sees. 
701  b,  784^  996-1000,  1032. 

1  Ante,  sees.  656  et  $eq.,  666,  680,  688. 

s  Savannah  &  T.  R«  R.  Co.  v.  Savan- 
nah, 45  Ga.  602  (1872);  Hine  «.  Keokuk 
&  D.  M.  R.  R.  Co.,  42  Iowa,  686  (1876) ; 
Dubach  «.  Hannibal  &  St  J.  R.  R.  Co.,  89 
Ma  483 ;  Floyd  County  v,  Rome  Street  R. 
B-  Ca,  77  Ga.  614 ;  People  v.  Kerr,  27 
N.  Y.  188  (1863) ;  Milwaukee  v.  ^lilw.  & 
R  R.  R.  Co.,  7  Wis.  85. 

'  AnUf  sec.  656  et  acq.;  Mercer  v.  Pitts- 
burgh, Ft  W.  &  C.  B.  R  Co.,  36  Pa.  St 
99  (1859);  Black  v,  Phila.  &  R.  B.  B. 
Co.,  58  Pa.  St  249  ;  Phila.  &  T.  R.  R.  Co., 
Case  o^  6  Whart   (Pa.)  25,  affirmed  iu 
Commonwealth  v.  Erie  &  N.  E.  R.  R.  Co., 
27  Flu  St  839,  854 ;  Green  v.  Reading 
Bor.,  9  Watts,  382  ;  Henry  v.  Pittsburgh 
St  A.  Br.  Ca,  8  Watts  &  S.  85  ;  O'Connor 
fu  Pittobuigh,  18  Pa.  St.  189  ;  Tenn.  k 
Ala.  R.  R.  Co.  V.  Adams,  3  Head  (Tenn.), 
596  ;  Mosei  o.  Pittsburgh,  Ft  W.  &  C. 
B.  B.  Ca,  21  HL  516 ;  Murphy  v.  Chicago, 
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§  701  a.  Bpaclal  ConBtitational  Limitatioii  on  LegtalatiTe  Power 
over  Streota  and  their  Uees.  —  In  the  State  of  New  York  the 
plenary  power  of  the  l^slature  over  highways  and  streets  (donbt- 
less  a  sound  general  principle)  had  been  exercised  so  often  with 
such  manifest  injustice  to  the  municipalities  and  to  the  owners  of 
adjoining  property,  that  its  Constitution  was  amended,  January  1, 
1875,  as  follows :  ''  The  Legislature  shall  not  pass  a  private  or  local 
bill  in  any  of  the  following  cases :  — 

''Granting  to  any  corporation,  association,  or  individual  the  right 
to  lay  down  railroad  tracks, 

**  Granting  to  any  private  corporation,  association,  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

"  The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which,  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law  shall 
authorize  the  construction  or  operation  of  a  street  railroad  except 
upon  the  condition  that  the  conserU  of  the  owners  of  one-half  in  value 

railroad  company  most  be  one  dejure,  not  are  cited  by  Lewis  on  Eminent  Domiiii, 

simply  de  /ado.     N.  Y.  Cable  Co.'s  Case,  sec.  115,  note. 

104  N.  Y.  43;  Tate  v,  Ohio  &  Miss.  R.  R.  A  different  view  has  been  sometimei 
Co.,  7  Ind.  479;  Savannah  &  T.  R.  R.  taken.  Thus  in  Donnaher  v.  State,  S  Sm. 
Co.  V,  Savannah,  45  Ga.  602  (1872) ;  Hine  &  Mar.  (16  Miss.)  649  (1S47),  the  conit 
V.  Keokuk  &  D.  M.  R.  R.  Co.,  42  Iowa,  decided  that  where  the  statnte  nnder 
636  (1876) ;  New  Albany  &  S.  R.  R.  Co.  which  a  city  was  Udd  oat  vested  the  title 
V.  0*  Daily,  13  Ind.  353 ;  s.  o.  lb.  551 ;  of  the  streets  in  the  city,  sach  streets 
People  V,  Kerr,  27  N.  Y.  188  ;  Clinton  v.  cannot  be  subjected  to  the  use  of  aimilrosd 
Cedar  Rap.  &  Mo.  R.  R.  R.  Co.,  24  Iowa,  without  the  consent  of  the  dty,  nnleis 
455  ;  Chicago,  N.  &  S.  W.  R.  R.  Co.  v.  the  damages  to  the  city  are  asseued  and 
Newton,  36  Iowa,  299 ;  Lackland  v.  No.  paid.  In  other  words,  the  legisLatore  can 
Mo.  R.  R.  Co.,  31  Mo.  180 ;  Porter  v,  only  interfere  with  the  use  of  the  streets 
No.  Mo.  R.  R.  Co.,  33  Mo.  128  (1862) ;  of  the  city  by  its  exercise  of  the  right  of 
James  River  Co.  v.  Anderson,  12  Leigh  eminent  domain ;  and  if  it  exercise  this 
(Vs.),  276  ;  Chicago  v.  Robbins,  2  Black  right,  it  must  compensate  the  city.  But 
(U.  S.),  424;  an^,  sees.  71,  657.  See  So.  this  conclusion  seems  to  have  been  adopted 
Car.  K.  R.  Co.  v.  Steiner,  44  Ga.  546  without  sufficient  reflection,  and  is  un- 
(1861)  ;  Vason  v.  So.  Car.  R.  R.  Co.,  42  doubtedly  erroneous.  AnU,  chap,  iv., 
Ga.  631.  After  much  conflict  of  opinion,  sees.  54-63.  Lewis  on  Eminent  Domain, 
the  Supreme  Court  of  Louisiana  finally  sec  119,  and  ca-ses. 
reached  the  conclusion  that  the  legislature  In  Great  Britain  express  legislative  am- 
of  the  State  had  the  power  to  authorize  a  ihority  is  necessary  to  warrant  streets  to  be 
railway  company  to  use  for  its  road,  with-  used  for  the  purposes  of  nulways.  Gal- 
out  compensation  to  abutting  owners,  part  breath  v.  Armor,  4  Bell  App.  Cas.  874  ; 
of  the  batture  or  levee  in  front  of  New  Queen  v.  Longton  Gas  Co.,  2  EL  &  EL 
Orleans.  New  Orleans,  M.  &  C.  R.  R.  651  ;  Queen  v.  Charlesworth,  16  Q.  B. 
Co.  t?.  New  Orleans,  26  La.  An.  517  ;  lb.  1012  ;  Regina  v.  Train,  9  Cox  Cr.  Cas. 
478  (1874).  Harrison  v.  N.  0.  Pacific  180  ;  1  Bam.  &  Ad.  30.  On  the  rifrbt  of 
By.  Co.,  34  La.  An.  462  ;  Hill  v.  Chicago,  railways  to  occupy  highways,  see  Re<lfield 
St.  L.  &  N.  0.  R.  R.  Co.,  38  La.  An.  599.  on  Kailwnys  sec.  76,  and  notoa ;  Lewis  ou 
The  conflicting  cases  in  the  several  States  "Eminent  Domain,  sees.  110-119. 
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of  the  property  bounded  on,  and  the  consent  also  of  the  local  atUhor* 
Hies  having  the  control  of  that  portion  of  a  street  or  highway  upon 

which  it  is  proposed  to  construct  or  operate  such  railroad,  be  first 
obtained,"  &c.     (Art  3,  sec.  18.) 

Several  other  States  have  ordained  constitutional  provisions  of 
the  same  general  character,  although  some  of  them  do  not  so  dis- 
tinctly protect  the  abutting  owners.^    These  salutary  organic  pro- 

1  Special  conttituiional  provisions  re-  lay  down  TailTX)ad  tracks,  or  amending  ex- 

specting    street    railways    and    railroad  isting  charters  for  such  purpose ;  grant- 

tracks : —  ing  to    any  corporation,    association,  or 

Colorado. — Constitution  1876,  Art,  15,  individual  any  special  or  exclusive  priv- 

Sec  2.     No  street  railroad  shaU  be  con-  ileges,  immunity,  or  franchise  whatever, 

stracted  within  any  city,  town,  or  incor-  Miscetlaruous  Corporations,   Sec*  2.    No 

porated  village  without  the  consent  of  the  general  law  shaU  be  passed  by  the  legisla- 

local  authorities  having  the  control  of  the  ture  granting  the  right  to  construct  and 

street  or  highway  proposed  to  be  occupied  operate  a  street  railroad  within  any  city, 

by  such  street  railroad.  town,  or  incorporated  viUage  without  first 

Ilunois.  —  Constitution  1870,  Art.  4,  requiring  the  consent  of  a  minority  of  the 

Sec    22.     The   General    Assembly  shall  electors  thereot 

not  pass  local  or  special  laws  granting  to  New  Jerset.  —  Constitution  as  amend- 

any  corporation,  association,  or  individual  ed  in  1875,  Art.  4,  See,  7,  Paragraph  11. 

the  right  to  lay  down  railroad  tracks,  or  The  legislature  shidl  not  pass  private,  lo- 

amending  existing  charters  for  such  pur-  cal,  or  special  laws  in  any  of  the  following 

pose ;  granting  to  any  corporation,  associa-  cases  :  .  .  .  granting  to  any  corporation, 

tioD,  or  individoal  any  special  or  exclusive  association,  or  individual  the  right  to  lay 

privilege,  immunity,  or  franchise  whatever,  doum  railroad  tracks.    Laws  New  Jersey, 

In  all  other  cases,  where  a  general  law  can  1875,  p.  72 ;  ib.  1876,  pp.  27,  433.     See 

be  made  applicable,  no  special  law  shall  PeU  v.  Newark,  40  N.  J.  L.  71 ;  Central 

be  enacted.  R.  R  Co.  of  N.  J.  v.  Penn.  R.  R.  Co.,  81 

Art.  11,  See.  4.  No  law  shall  be  passed  N.  J.  Eq.  475,  489;  State  v.  Hammer,  42 
by  the  General  Assembly  granting  the  N.  J.  L.  435 ;  Chamberlain  t;.  Elizabeth- 
right  (o  construct  and  operate  a  street  rail-  port  S.  Cordage  Co.,  41  N.  J.  Eq.  43. 
rond  within  any  city,  town,  or  incorpor-  Pennsylvania.  —  Constitution  1874, 
ated  village,  without  requiring  the  consent  Art.  8,  Sec.  7.  The  General  Assembly 
of  the  lo^  authorities  having  the  control  shall  not  pass  any  local  or  special  laws, 
of  the  street  or  highway  proposed  to  be  ...  creating  corporations,  or  amending, 
occupied  by  such  street  railroad.  Chicago  renewing,  or  extending  the  charters 
City  Ry.  Co.  v.  Story,  73  111.  541.  thereof :  granting  to  any  corporation,  as- 

MiMOURi.  —  Constitution  1875,  Art.  4,  sociation,    or    individual   any  special   or 

Src.  53.    The  General  Assembly  shall  not  exclusive  privilege  or  immunity  ;    or  to 

pass  any  local  or  special  law  granting  to  any  corporation,  a.ssociation,  or  individual 

any  corporation,  association,  or  individual  the  right  to  lay  down  a  railroad  track. 

any  special  or  exclusive  right,  privilege.  Art.  17,  Sec.   9.     No  street  passenger 

or  immunity ;  or  to  any  corporation,  a.sso-  railway  shall   be  constructed  within  the 

ciation,  or  individual  the  right  to  lay  doum  limits  of  any  city,  borough,  or  township 

a  railroad  track.     Ewing  v.  Hoblitzelle,  without  the  consent  of  its  local  autbori- 

85  Mo.  73,  and  cases  cited.  ties.    Commonwealth  v.  Patton,  88  Pa.  St. 

Nebraska.  —  Constitution  1875,  Art.  3,  258. 

Sec.   15.    The  legislature  shall  not  pass  Montana  ;   North  Dakota  ;   South 

local  or  special  laws  in  any  of  the  follow-  Dakota.  —  The  Constitutions  of  Montana 

ing  cases  :  .  .  .  Granting  to  any  corpora-  (art.  15,  sec.  12),  North  Dakota  (art.  7, 

tion,  association,  or  individual  the  right  to  sec.    139),  and  South  Dakota   (art.    1*, 
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visions,  whose  necessity  originated  in  constantly  growing  private 
and  public  injuries  and  injustice  arising  from  the  free  exercise  of 
unrestrained  legislative  power,  are  founded  upon  a  true  conception 
of  the  nature  of  streets  in  cities  so  far  as  concerns  the  rights  of  the 
public  therein,  and  of  the  special  and  peculiar  proprietary  rights  of 
the  abutting  lot-owners  (subject,  of  course,  to  reasonable  municipal 
regulation)  in  and  to  the  use  of  the  streets  for  light,  air,  access, 
and  all  other  objects  which  do  not  interfere  with  the  legitimate 
public  uses  of  the  street  for  street  purposes.^  Hence,  the  above- 
mentioned  constitutional  limitations  on  legislative  power  are,  in 
effect,  that  no  local  or  special  law  shall  be  passed  authorizing  the 
laying  down  of  railroad  tracks  anywhere ;  and  that  no  general  law 
shall  be  passed  authorizing  the  construction  or  operation  of  street 
railroads,  without  the  consent  of  the  two  parties  directly  affected,  viz., 
of  the  municipal  authorities  as  representing  the  local  public  interests 
involved,  and  of  the  abutting  owners,  in  the  manner  provided,  whose 
rights  are  by  such  a  use  of  the  streets  necessarily  and  specially 
affected.  These  constitutional  changes  mark  a  distinct  stage  in  the 
progressive  development  of  our  jurisprudence  which  we  may  well 
pausefully  stop  to  consider. 

§  701  h.  Same  subjeot.  —  This  constitutional  provision  ordains, 
in  the  most  comprehensive  language,  that  hereafter  the  legislature 
shall  not,  either  by  a  local  or  a  private  act,  grant  to  any  corporation, 
whether  new  or  old,  or  to  any  association  or  individual,  the  right  to 
lay  down  railroad  tracks  anywhere,  either  in  cities  or  out  of  them. 
The  legislature,  it  is  ordained,  shall  pass  general  laws ;  but  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railway 
except  upon  the  consent  of  the  city  and  of  the  owners  of  abutting 
property.  The  language  is  imperative ;  "  by  no  local  or  private  Act 
shall  you  legislate  on  this  subject,  you  cannot  touch  it  by  any  such 
act;  you  shall  only  legislate  thereon  by  a  general  law,"  but  no 
general  law,  even,  shall  be  passed  on  this  subject,  unless  it  is  of  snch 
a  character  that  it  can  secure  the  assent  of  the  municipality,  and  of 
one-half  in  value  of  the  abutting  property  owners  or  of  the  substi- 
tuted judicial  tribunal  This  constitutional  provision  not  only  oper- 
ates as  a  limitation  upon  legislative  power,  but  it  is  also  an  additional 
guarantee  protecting  the  rights  of  every  person  in  the  State  who 
owns  property  upon  any  public  street  Before  the  Constitutional 
Amendment  of  1875,  it  would  have  been  competent  for  the  legisla- 

•ec  3)  contain  proTisions  similar  to  those         ^  Soe  ante,  sees.  666  a,  656  h; 
quoted  above.  sees.  723  <»-723  d. 
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tore,  by  a  local  or  a  private  or  a  general  law,  as  it  might  see  fit,  to 
authorize  any  company  or  person  to  construct  and  operate  a  railway 
in  any  city  or  town  in  the  State,  on  the  single  condition  that  it  was 
willing  to  make  compensation  to  the  lot-owner  for  the  damage.  The 
Amendment  is  a  limitation  upon  the  power  of  eminent  domain.  No 
person  who  owns  a  lot  can  have  the  street  in  front  of  him  touched 
by  virtue  of  the  provisions  of  any  local  or  private  act  whatever,  or 
by  virtue  of  the  provisions  of  any  general  act,  unless  it  is  such  a  one 
as  shall  be  consented  to  by  the  municipality,  and  by  one-half  in 
value  of  the  abutting  property  owners,  or  in  lieu  thereof  by  the 
prescribed  judicial  tribunal  This  constitutional  provision  not  only 
prohibits  the  legislature  in  any  case  from  passing  a  local  or  private 
law  granting  the  right  to  lay  down  railroad  tracks,  but  it  is  a  further 
limitation  upon  the  legislative  power,  to  the  effect  that  not  only  the 
right  of  eminent  domain  but  no  other  legislative  power  where  the 
subject  is  the  operation  or  construction  of  street  railways,  shall  be 
exercised  imless  the  law  is  a  general  law,  and  makes  provision  for 
obtaining  the  prescribed  consent  of  the  municipality  and  of  the  lot- 
owners.  This,  it  is  obvious,  is  a  substantial  limitation  on  the  legisla- 
tive power.  Where  the  subject-matter  of  legislation  is  the  authoriza- 
tion of  either  the  construction  or  the  operation  of  a  street  railway,  the 
power  of  eminent  domain  cannot  be  exercised,  though  the  party  in 
whose  favor  the  power  is  attempted  to  be  granted  is  willing  to  pay 
for  the  property  taken  a  hundred-fold,  unless  provision  is  made  that 
the  railway  company  shall  obtain  the  required  consent  of  the  muni- 
cipality and  of  the  abutting  owners.  The  Amendment  protects  the 
city  and  the  abutting  owner  by  requiring  the  legislative  power  to 
be  exercised  by  general  (instead  of  local  or  private)  laws,  and  by  re- 
quiring the  consent  both  of  the  municipality  and  of  a  majority  in 
value  of  the  abutting  property  owners.  Both  these  parties  are  in- 
terested, and  hence  the  consent  of  both  must  be  obtained  in  the 
manner  specified  in  the  Amendment,^  which  applies  eqtmUy  to  surface, 
eUvaUd,  and  underground  railways? 

1  UDTestrained  power  in  the   central  era  who  are  injuriously  affected,  necessarily 

legiilatiTe  authority  to  bestow   valuable  makes  the  city  and  such  owners  the  vie- 

franchiMs  affecting  cities   and    property  tims  of  inconsiderate  grants.      Adminis- 

therrin,  without  the  consent  of  the  muni-  tered  on  business  principles,  a  city  ought 

dpal  authorities  and  of  the  property-own-  to  derive  large  revenues  from  the  use  of 


'  EUvaied  RaUwcty  eeues :  In  the  Ele-  Constitutional  Amendment  quoted  in  the 

Tated  Bailway  cases  (70  N.  Y.  827,  and  text  (sec.  701  a),  the  Court  of  Appeals 

•0  N.    Y.    122)  the  court   had  to  deal  in  the  N.  Y.  Elevated  Railway  cases  (70 

with  the  questions  as  to  the  use  of  the  N.  Y.  809,  338,  349),  per  Earl,  J.,  said: 

straets  above  the  sorfiaoe.     Construing  the  **  These  constitutional  provisions  do  not 
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§  701  C.    Bame  subject.     New  Tork   Arcade  Railway  cases.  — 

The  value  aud  etHcieucy  of  the  provisions  of  the  amendment  to  the 

whanres,  from  railways  occupying  streets  case  of  the  city  of  Berlin.  In  that  dty,  it 
with  their  tracks,  from  gas,  water,  and  is  stated  ou  g(H>d  authority  that  the  street 
other  companies  to  which  are  given  the  railway  companies  not  only  pave  a  portion 
right  to  lay  mains  in  the  streets,  kc.  £f-  of  all  the  streets  they  occnpy,  but  pay  a 
fective  organic  limitations  on  the  power  pei'centage  of  their  receipts  to  the  city, 
both  of  the  legislature  and  of  the  local  au-  whose  present  revenue  from  this  source  ii 
thorities  to  make  grants  of  this  character  about  $250,000  a  year;  and  that  in  A.D. 
ought  to  be  devised,  and  the  proprietary  1911,  the  street  ndlways,  with  aU  of  their 
rights  of  adjoining  property  owners  pro-  equipment,  will  become  the  property  of  the 
tected.  It  was  in  this  spirit  and  for  this  city.  Municipal  gas-works  yield  about  18 
purpose  that  the  amoudment  of  the  Consti-  per  cent  of  the  entire  annual  expenditure 
tution  of  New  York,  of  January  1,  1875,  of  the  city  as  profit ;  the  water-works  also 
was  adopted.  Provisions  still  more  spe-  yield  an  annual  profit  of  about  $220,000; 
cific  to  secure  to  cities  the  pecuniary  value  and  even  the  great  sewerage  system  pro- 
of grants  made  by  them  for  the  use  of  duces  a  net  revenue  of  considerable  amount 
their  streets  ought  also  to  be  adopted,  through  the  annual  rates  imposed  upon 
The  legitimate  sources  of  revenue  thus  householders  for  the  use  of  aewtn, 
opened  to  cities  is  well  illustrated  by  the 


prohibit  a  private  or  local  bill  to  amend  to  such  provision  the  bill  would  be  a  pri- 
the  charter  of  a  private  corporation  by  vate  bill  (People  v.  Chautauqua  Co.  Sup., 
regulating  powers,  rights,  privileges,  and  48  N.  Y.  10).  The  Constitution  (sec.  1, 
franchises  which  it  previously  possessed,  art.  8)  provides  that  all  general  and  special 
Such  a  bill  may  not  be  passed  to  give  to  an  laws  for  the  formation  of  corporations  may 
existing  corporation  any  new  right  to  lay  be  altered  or  repealed  ;  but  where  a  apedal 
down  railroad  tracks,  or  any  new  exclusive  act  was  passed  prior  to  1875,  creating  a 
privileges  or  franchises,  but  it  may  be  private  corporation,  an  act  to  amend  its 
passed  to  regulate  and  control  the  right  to  charter  would  be  a  private  one,  and  it  could 
lay  down  tracks  previously  existing,  or  to  not,  therefore,  since  January  1, 1875,  grant 
give  new  privileges  or  franchises,  provided  the  right  to  lay  down  railroad  tracki. 
they  be  not  exclusive.  A  bill  may  be  Nothing  can  be  done  by  the  legislators 
passed  waiving  a  forfeiture  of  corporate  under  the  power  to  alter  acts  of  incorpora- 
rights.  Such  a  bill  would  confer  no  new  tion  which  it  could  not  constitutionally 
rights  upon  the  corporation,  but  would  do  by  an  original  bill.  The  Constitution 
simply  be  a  surrender  or  waiver  by  the  does  not  forbid  the  legislature  to  gruit  the 
sovereign  of  its  right  to  claim  a  forfeiture,  right  to  lay  down  railroad  tracks.  It 
A  bill  may  be  passed  to  extend  the  time  simply  forbids  that  such  grant  shall  be 
within  which  corporate  rights  may  be  ex-  made  by  private  or  local  bill,  and  pennits 
ercised.  Such  a  bill  would  give  no  new  it  to  be  made  under  general  laws.** 
substantial  rights,  but  would  simply  ex-  In  the  Gilbert  Elevated  Ry.  Case  (70 
tend  the  time  within  which  rights  previ-  N.  Y.  861,  1877),  Chvreh,  C.  J.,  discusa- 
ously  granted  could  be  exercised.  So  a  ing  the  question  whether  a  given  local 
bill  may  be  passed  giving  a  private  rail-  act,  amending  a  charter  which  was  older 
road  corporation  the  right  to  use  a  new  or  than  the  constitutional  amendment,  gruit* 
different  motive  power,  provided  the  right  ed  the  right  to  lay  down  railroad  tracks 
be  not  exclusive.  ...  It  must  be  conceded  contrary  to  the  Constitution,  said :  "  The 
that  a  distinct  provision  in  the  general  changes  required  were  restrictive  in  char- 
law,  granting  to  a  specified  corporation  the  acter.  By  the  charter  the  whole  street 
right  to  lay  down  railroad  tracks,  might  be  was  to  be  covered  by  the  stmctore  ;  by 
as  much  in  conflict  with  the  Constitution  the  conditions  imposed  only  a  portion  of 
as  if  the  grant  were  in  a  separate  bill.    As  some  streets  could  be  occupied.    We 
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Constitution  of  New  York,  referred  to  in  the  two  preceding  sections^ 
in  protecting  the  rights  of  the  abutters,  were  notably  exemplified  in 

not  determine  as  a  matter  of  law  whether  language  of  Church,  C.  J.,  supra,  added : 

this  change  wiU  be  a  benefit  or  a  burden  **  1  think  the  meaning  of  the  decision  is 

apon  the  company,  nor  whether  the  street  clear.     If  the  legislative  act  operates  upon 

itself  wiU  be  less  or  more  convenient  for  a  charter  in  the  direction  of  a  regulation, 

the  pubUc  and  abutting  owners,  than  with  an  adjustment  or  a  restriction  of  powers 

the  original  structure.     The  reduction  of  possessed,  it  could  not  be  objectionable, 

fareii  and  the  requirement  for  extra  trains  Within  its  reserved  powers  the  legislature 

at  half  fore  were  clearly  restrictive  of  ex-  may  at  all  times  amend  or  alter  the  char- 

isting  rights.    I  cannot  accede  to  the  prop-  ter ;    but  the  constitutional  amendment 

osition  that  any  change  in  the  structure  will  not  permit  it  by  a  private  bill  to  make 

and  in  the  manner  of  occupying  the  street,  any  new  grant  of  rights  comprehended 

however  restrictive  upon  the  company  or  within  those  specified  by  the  amendment. 

beneficial  to  the  public  in  the  use  of  the  I  do  not  think  that  it  can  be  said  in  the 

streets,  constitute  a  fresh  grant  of  the  right  present  case,  that  every  substantial  right 

to  lay  down  railroad  tracks.     It  is  a  mis-  given  by  the  act  of  1886  existed  previous- 

nomer  to  caU  such  restrictions  grants  of  ly.     For  the  reasons  I  have  briefly  given  I 

any  right  whatever.     As  weU  might  the  think  the  act  of  1886  practically  gave  to 

cutting  down  of  a  fee  to  a  life  estate  be  this  corporation  a  right  to  lay  down  railroad 

termed  a  grant  of  land.    The  purpose  of  tracks,  which  it  could  not  have  exercised 

the  corporation  and  its  substantial  powers  under  the  act  of  1873,  and  also  gave  what 

were  the  same  after  as  before  the  passage  are    practically  exclusive    privileges.      I 

of  the  act,  and  if  in  imposing  conditions  think  it  contravened  the  Constitution,  in 

tome  benefits  accrued,  such  as  an  exten-  the  letter  and  in  the  spirit,  and  is  there- 

sion  of  time,  and  the  like,  these  would  not  fore  void." 

change  the  character  of  the  act.  True,  Underground  street  railways:  In  the 
the  act  declares  that  the  corporation,  upon  N.  Y.  District  By.  Case  (107  N.  Y.  42), 
complying  with  the  conditions  imposed,  the  court  held  that  the  constitutional 
shall  have  '  like  power '  with  corporations  amendment  applied  to  underground  rail- 
authorized  to  be  created.  It  possessed  like  ways.  Finch,  J.,  delivering  the  judgment 
power  before,  and  this  clause  must  be  con-  of  the  court  on  this  point,  said :  '*  Where 
stmed  as  confirmatory  of  such  power,  as  the  railway  runs  imder  the  streets,  the  ad- 
applied  to  the  changes  and  restrictions  re-  joining  owners  are  as  much,  and  as  dan- 
quired  and  imposed.  The  constitutional  gerously  affected  as  when  it  is  on  the  sur- 
daose  was  designed,  I  think,  to  prohibit  face,  or  above  them.  Whether  the  new 
an  original  and  independent  grant  of  the  surface  is  safe  and  sufficient,  or  weak  and 
ri^t  to  lay  down  railroad  tracks,  includ-  perilous,  and  invites  or  frightens  away 
ing  the  powera  incident  thereto.  I  agree  passage  ;  whether  the  openings  obstruct 
with  the  objectors  that  the  legislature  or  hinder  access  to  the  abutter,  or  pour 
cannot  grant  this  right  under  the  guise  of  through  the  ventilators  smoke  and  steam 
an  amendment  to  an  existing  charter,  any  upon  his  premises ;  whether  his  vaults  and 
more  than  by  an  original  grant.  It  would  foundations  will  remain  safe  and  secure,  or 
be  incompetent  to  grant  this  right  to  a  be  undermined,  or  weakened,  by  vibration ; 
corporation  organized  for  a  different  pur-  whether  his  gas  and  water  supply  will 
pose;  bat,  in  my  judgment,  an  act  restrict-  continue  ample  and  convenient,  and  the 
ing  and  regulating  an  existing  right  to  lay  new  sewerage  work  him  no  injury,  —  all 
down  railroad  tracks  is  not  a  grant  of  that  these  are  to  him  questions  of  vital  impor- 
right  within  the  meaning  of  this  clause,  tance,  affecting  his  comfort  and  conveni- 
It  is  not  within  the  letter  of  the  clause,  ence,  the  success  of  his  business,  and  the 
nor  within  the  evil  at  which  the  provision  value  of  his  property.  The  same  reason 
was  aimed."  which  dictated  a  constitutional  protection 
In  Astor  v,  N.  Y.  Arcade  Ry.  Co.  {in-  against  roads  on  or  above  the  surface  of 
fin,  sec.   701  c),   Oray,   J.,   quoting  the  the  streets  apply  to  those  which  arc  built 
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the  great  cases  of  Astor  and  Bailey  against  the  New  York  Arcade 
Railway  Company,  The  suits  were  brought  by  the  plaintiffs  as 
abutting  owners  of  property  on  Broadway  and  Madison  Avenue  in 
the  city  of  Kew  York,  to  restrain  the  defendant  company  from  cre- 
ating a  public  nuisance  by  the  construction  of  an  underground  rail" 
way  in  those  streets  without  authority  of  law.  The  company  claimed 
legal  authority  to  build  such  railway  by  virtue  of  certain  local  and 
private  acts,  (some  passed  before  and  some  after  the  Constitutional 
Amendment  took  effect),  which  attempted  to  engraft  railway  powers 
upon  an  old  pneumatic  tube  charter.  It  was  unanimously  held  by 
the  Court  of  Appeals,  that  the  act  of  1873  to  this  effect  was  in  con* 
flict  with  the  provision  of  the  Constitution  of  New  York  which 
ordains  that ''  no  private  or  local  bill  shall  be  passed  which  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  It  was  also  held  that  the  local  and  private  acts  pctssed  in 
1881  and  1886,  after  the  above  mentioned  Constitutional  Amend- 
ment took  effect,  which  by  their  terms  conferred  railway  powers, 
were  in  conflict  therewith,  and  therefore  void.  These  local  and 
private  acts  did  not  require  the  consent  of  the  municipal  authorities 
or  of  the  lot-owners.  The  court,  recognizing  that  the  Constitutional 
Amendment  originated  in  a  public  necessity,  and  that  it  was  founded 
upon  a  wise  policy  designed  to  protect  interesting  public  and  private 
rights,  upheld  with  vigor,  firmness,  and  ability  its  great  remedial  pur- 
poses. Municipal  interests  of  incalculable  value  and  private  prop- 
erty estimated  at  three  hundred  millions  of  dollars,  were  seriously 
affected  by  this  legislation,  which,  if  valid,  left  its  owners,  as  well  as 
the  municipality,  voiceless  in  respect  of  the  question  whether  this 
railway  ought  to  be  built.  Not  only  the  vast  interests  that  were  at 
stake  in  these  cases,  but  the  rights  of  every  municipality  and  of 
every  owner  of  property  abutting  on  streets  in  the  State  of  New 
York,  are  by  this  authoritative  exposition  of  the  Constitutional 
Amendment  rendered  for  the  future  secure  against  like  unauthor- 
ized, covert,  and  oblique  evasions  of  its  protective  provisions.^ 


beneath,  in  the  manner  here  contemplated,  in  72  N.  T.  246  ;  75  N.  Y.  885,  and  81 

and  those  would   as  justly  be    deemed  N.  Y.  69. 

*  street  railroads '  within  the  meaning  of  ^  Astor  v.  New  York  Arcade  By.  Oo.| 

the  phrase  as  used  in  the  Constitution."  113  N.  Y.  98  ;  Bailey  v.  Same^  ^  61S 

The  effect  of  the  eonstituiional  ainend-  (1889).    Earl^  J.,  deliTcring  the  opinko 

ment  of  January  1,  1875,  in  limiting  the  of  the  conrt,  concludes :  "  While  by  the 

power  of  the  legislature  over  old  ehav  acts  of  1874,  of  1881,  and  of  1888,  tbi 

ten  is  brought  into  plain  view  by  the  de«  charter  of  the  corporation  was  amendrd 

cisions  of  the  Court  of  Appeals  in  the  and  its  powers  greatly  enlarged,   pnea- 

several  cases  relating   to  the  Brooklyn,  matic  tubes,  propulsion  by  atmocpberie 

Winfield  &  Newtown  Ry.  Co.,  reported  pressure,  and  pneumatio  railways  are  no* 
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§  702  (556).  When  the  Foe  is  in  the  PnbUa  —  If  the  /ee  in  the 
sireets  cr  highways  is  in  the  pvblic,  or  in  the  municipality  in  trust 
for  public  nae,  and  is  not  in  the  abutter,  the  doctrine  seems  to  be 
settled  that  the  legislature  maj  authorize  them  to  be  used  by  a  rail- 
road company  in  the  construction  of  its  road,  without  compensation 
to  adjoining  owners  or  to  the  municipality,  and  without  the  consent, 
and  even  against  the  wishes,  of  either.^ 


vhere  mentioned,  and  all  that  is  left  as  a 
lesolt  of  aU  the  legislation  is  a  grand 
•cheme  for  nndeigroond  railways  operated 
bj  any  motiTe  power  except  such  as  shall 
emit  'amoke,  gas,  or  cinders,'  which,  if 
carried  into  effect,  would  doubtless  be  one 
of  the  maryels  of  the  world.  But  if  it  is 
as  desirable  and  safe  as  it  is  marvellous,  it 
should  be  placed  upon  a  constitutional 
baai%  and  make  an  undisguised  appeal 
upon  its  merits  for  the  public  sanction. 
Our  conclusion,  therefore,  is  that  the  act 
of  1S7S,  for  the  insufficiency  of  its  title,  is 
unconstitutional  and  void,  and  hence  all 
sabsequent  legislation  based  upon  that  act 
must  faU  with  it  When  the  act  of  1886 
was  passed,  under  which  the  defendant 
proposes  to  lay  down  its  tracks  and  to  con- 
struct its  underground  railways,  it  had 
no  power  to  construct  an  underground 
railway  for  the  transportation  of  passen* 
gers  and  general  freight  through  tunnels ; 
and  therefore^  that  act  is  in  conflict  with 
section  17  of  article  3  of  the  Constitution, 
which  forbids  the  legislature  to  pass  a  pri- 
vate or  local  bill  granting  to  any  corpora- 
tion the  right  to  lay  down  railroad  tracks 
or  to  construct  a  street  railroad,  except 
upon  conditions  mentioned  in  that  sec- 
tion." See  also  N.  Y.  Dist  By.  Co.,  In 
re,  107  X.  Y.  42. 

1  Clinton  v.  Cedar  Bapids  &  Mo.  R.  R. 
Co.,  24  Iowa,  455  (1868);  8.  P.  People  «. 
Kerr,  27  N.  Y.  188 ;  compare,  however, 
the  later  N.  Y.  cases  cited  anU^  sees.  701  a, 
701  b,  and  see  tu/ni,  sees.  704,  723  rt-728  rf; 
Lexington  &  0.  R.  R.  Co.  v,  Applegate,  8 
Dana  (Ky. ),  289 ;  Elizabethtown,  &c.  R.  R. 
Co.  V.  Thompson,  79  Ey.  52 ;  Williams  o. 
N.  Y.  Central  B.  R.  Co.,  16  N.  Y.  97, 
tbiler:  Wager  r.  Troy  U.  R.  R.  Co.,  25 
^.  Y.  526 ;  note  observations  on  page  533  ; 
Protzman  v.  Indianapolis  &  C.  R.  R.  Co. , 
9  Ind.  467  ;  18  Ind.  858;  9  Ind.  557 ;  see 
Coz  V.  Louisville,  N.  A.  &  C.  R.  R.  Co., 


48  Ind.  178  ;  Dwengen  v.  Chicago  &  O.  T. 
Ry.  Co.,  98  Ind.  153;  Moses  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  R.  Co.,  21  111.  622. 
Distinguished,  Indianapolis,  B.  &  W.  R. 
B.  Co.  V.  Hartley,  67  111.  439  (1873);  8.C. 
16  Am.  Rep.  24 ;  8.  o.  5  Chicago  Legal 
News,  486,  and  disapproving  dicta  in  21 
111.  516  and  29  IlL  279.  See  other  Illi- 
nois cases  cited  anU^  sec.  701,  note.  Ingra- 
hani  V,  Chicago,  D.  &  M.  B.  R.  Co.,  84 
Iowa,  249  (1872);  Davenport  v.  Steven- 
son, 84  Iowa,  225.  Compare  Kucheman 
V,  Chicago,  C.  &  D.  Ry.  Co.,  46  Iowa,  366  ; 
Davis  V.  Chicago  &  N.  W.  Ry.  Co.,  Ih, 
889  ;  Simplot  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  5  McCiary  C.  C.  R.  158.  See  Cooley 
Const.  Lim.  555,  556,  and  notes ;  Hinch- 
man  «.  Paterson  Horse  B  R.  Co.,  17 
N.  J.  Eq.  75  ;  Jersey  City  &  B.  R.  R.  Co. 
©.  J.  C.  &  H.  H.  R.  R.  Co.,  20  N.  J.  Eq. 
61 ;  Jersey  City  v.  Same,  Ih,  860 ;  Bar- 
nett  o.  Johnson,  15  N.  J.  £q.  481  ;  People 
o.  Law;  34  Barb.  494  ;  Phila.  &  R.  R.  R. 
Co.  V.  Philadelphia,  47  Pa.  St.  325;  Stnith- 
ers  t>.  Dunkirk,  W.  &  P.  Ry.  Co.,  87  Pa. 
St  282 ;  Carson  v.  Central  R.  R.  Co.,  85 
Cal.  825  (1868).  But  see  Weyl  v.  Sonoma 
VaL  R.  B  Co.,  69  Cal.  202  ;  Hogan  r. 
Railroad  Co.,  71  Cal.  83 ;  Ford  v.  Santa 
Cruz  R.  R.  Co.,  59  CaL  290 ;  Southern 
Pac.  R.  R.  Co.  V,  Reed,  41  Cal.  256.  City 
not  liable  to  lot-owner.  Davenport  v. 
Stevenson,  34  Iowa,  225  ;  Harrison  v.  New 
Orleans  Pac.  Ry.  Co.,  34  La.  An.  462 ; 
Lorie  V.  North  Chicago  City  Ry.  Co.,  32 
Fed.  Rep.  270  ;  Fifth  National  Bank  r.  N. 
Y.  Elevated  R.  R.  Co.,  24  Fed.  Rep.  114  ; 
Gulf,  Col.  &  S.  F.  R.  R.  V.  Eddins,  60  Tex. 
656  ;  Same  v.  Fuller,  63  Tex.  467  ;  Hous- 
ton &  Tex.  C.  R.  R.  Co.  r.  Odura,  53  Tex. 
843  ;  Central  Branch  U.  P.  R.  R.  Co.  v, 
Andrews,  30  Kan.  590 ;  Same  v.  Twine, 
23  Kan.  585  ;  Hedrick  v.  Olathe,  80  Kan. 
348,  where  the  city  was  held  not  liable 
though  it  had  granted  the  entire  width  of 
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§  703  (557).  Where  the  Fee  is  in  the  Abutter.  —  But  wheie  the 
pvJblic  have  only  an  easement  in  the  street  or  highway,  it  has  been 
generally^  but  not  always,  held  that  against  the  proprietor  of  the 
soil  the  use  of  the  street  or  highway  for  the  purpose  of  a  steam  rail- 
road is  an  additional  burden,  which,  under  tiie  Constitutions  of  the 
different  States,  cannot  be  imposed  by  the  legislature  without  com- 
pensation to  such  proprietor  for  the  new  servitude.^ 


a  street  to  a  railroad.  This  rule  does  not 
apply  to  cases  where  abutting  owners  sus- 
tain special  damages.  **  We  therefore  hold 
that  municipal  authorities  have  no  power 
to  grant  authority  to  permanently  obstruct 
a  street  without  compensatioA  be  made  to 
lot-owners  abutting  thereon  who  suffer 
special  damages  by  such  obstruction.*' 
Maxwellt  J.,  in  Burlington  &  Mo.  River 
R.  R.  Co.  V.  Reinhackle,  15  Neb.  279.  In 
a  useful  note  to  sec.  115  of  Lewis  on 
Eminent  Domain  many  of  the  decisions  of 
the  different  States  are  collected.  Mills 
Era.  Dom.,  sees.  200,  204  a, 

1  Williams  v.  N.  Y.  Central  R.  R.  Co., 
16  N.  Y.  97  (1867) ;  Wager  v.  Troy  U. 
R.  R.  Co.,  25  N.  Y.  526  (1862) ;  Mahon  v. 
N.  Y.  Central  R.  R.  Co.,  24  N.  Y.  658 ; 
Fletcher  v.  Auburn  k  S.  R.  R.  Co.,  25 
Wend.  (N.  Y.)  462  ;  Bissell  v.  N.  Y.  Cen- 
tral R  R  Co.,  23  N.  Y.  61 ;  .Davis  v. 
New  York,  14  N.  Y.  526 ;  Carpenter  v, 
Oswego  &  S.  R.  R.  Co.,  24  N.  Y.  655 ; 
Clarke  v,  Blackmar,  47  N.  Y.  150  (1871). 
See  later  cases  in  New  York  cited  ante, 
sec.  701  a.  So.  Pac.  R.  R.  Co.  o.  Reed, 
41  Cal.  256  ;  Ford  v,  Santa  Cruz  R.  R.  Co., 
59  Cal.  290;  Harrington  v.  St  Paul  k 
S.  C.  R.  R.  Co.,  17  Minn.  215,  224  ;  Gray 
V.  St.  Paul  &  Pac.  R.  R.  Co.,  13  Minn. 
815  ;  Cash  v.  Union  Depot,  &c.  Co.,  32 
Minn.  101  ;  Williams  v.  Natural  Br.  PI. 
R.  Co.,  21  Mo.  680 ;  Randle  v.  Pac.  R. 
R.  Co.,  65  Mo.  325  ;  Swenson  v.  Lexing- 
ton, 69  Mo.  157;  Cross  v,  St.  Louis,  K.  C. 
&  N.  Ry.  Co.,  77  Mo.  818  ;  Ford  v.  Chi- 
cago &  N.  W.  R.  R.  Co.,  14  Wis.  609  ; 
Pomeroy  v.  Milwaukee  &  C.  R.  R.  Co., 
16  Wis.  640;  Indianapolis  R.  R  Co.  v. 
Hartley,  supra;  Perry  v.  New  Orleans, 
M.  &  C.  Co.,  55  Ala.  418 ;  Carli  v,  Still- 
water Street  Ry.  &  T.  Co.,  28  Minn.  878 
(a  street  railroad  connecting  two  steam 
railroads,  upon  which  freight  cars  were 
drawn  by  horses).    The  rule  stated  in  the 


text  is  not  adopted  in  Kentuekjf.  Elia- 
bethtown  &  P.  R.  R.  Ca  v.  Thompson,  79 
Ey.  52.  A  power  to  grant  the  right  to  lay 
down  railroad  tracks  in  streets,  only  after 
obtaining  the  consent  of  a  minority  of  the 
owners  of  lands  bordering  thereon,  held 
not  to  authorize  the  ezeroise  of  the  ij^t 
of  eminent  domain  in  favor  of  roads  oper- 
ated by  steam,  because  not  proriding  for 
the  compensation  of  the  land  owners. 
Chamberlain  v.  Elizabethport  S.  Cord^ 
Co.,  41  N.  J.  Eq.  48. 

Discussing  the  sulgect  referred  to  in 
sees.  701  and  702  of  the  text,  the  Sapreme 
Court  ot  niinoiB  says:  "A  distinction 
is  made  where  the  municipality  grmt- 
ing  the  right  to  lay  the  track  owns  the 
fee  in  the  street,  and  where  the  fee  re- 
mains in  the  abutting  land-owner  and  it 
seems  to  ns  that  it  rests  on  sound  prin- 
ciples, and  is  supported  by  the  hi^^ieit  au- 
thorities. Where  the  fee  remains  in  tiie 
original  proprietor  it  is  immateiisl  how 
the  public  acquired  an  easement  over  the 
lands,  whether  by  condemnation  or  by 
dedication ;  it  is  only  for  the  use  of  ordi- 
nary travel,  such  as  we  are  accnstomed  to 
see  on  streets  or  hif^ways.  In  case  the 
proprietor  dedicated  the  land  it  was  for 
DO  other  purpose,  and  if  it  was  condemned 
his  damages  were  assessed  with  no  other 
view.  A  different  use  of  the  land  f^om 
that  for  which  it  was  intended  cannot  be 
justified  on  the  ground  that  a  railway  is 
an  improved  highway.  Railway  eompanies 
are  only  public  corporations  in  a  limited 
sense.  The  right  of  way,  the  road-bed  asd 
the  carriages  propelled  thereon,  are  owned 
by  private  individuals  and  not  bj  the  pub- 
lic. Fares  are  charged  for  travel  theieon 
for  the  exclusive  benefit  of  the  parties  own- 
ing the  road.  They  are  constrocted  and 
equipped  in  the  interest  of  private  speea- 
lation,  but  at  the  same  time  they  are  in- 
tended  to  subserve  the  public  good.    The 
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§  704^   RlcJiti  of  Abutter  and  of  the  PabUo ;   SzUting  State  of 
tb»  Law  in  reapeot  thereto.  —  The  two  preceding  sectioiis  (702,  703) 

trmTel  on  them  bean  no  analogy  to  onr  of  land  adyoining,  bat  not  including  any 
notiona  of  traTel  on  an  ordinary  street  or  portion  of,  a  street  cannot  eigoin  the  ob- 
hi^way,  where  erery  one  travels  at  pleas-  struction  of  the  street  by  a  railroad,  acting 
ore  in  his  own  conveyanoe  without  paying  under  municipal  authority,  unless  his  in- 
tolls  or  fares.  The  uses  are  totally  different,  jury  is  of  a  different  character,  and  not 
and  even  inconsistent.  The  one  is  ezdu*  merely  in  degree,  from  that  suffered  by 
stye,  in  favor  of  private  interest,  and  the  the  public  in  generaL  Crowley  v.  Davisy 
other  is  open  and  free  to  alL  The  doc-  68  Cal.  460,  following  Payne  v.  McEinley, 
trine  most  in  consonance  with  our  sense  54  CaL  582,  and  Bigley  v,  Nunan,  53  Cal. 
of  justice  is,  where  the  fee  of  the  street  408.  In  Ohio  an  owner  of  abutting  prop- 
remains  in  the  abutting  land-owner,  the  erty  who  suffers  material  iigury  by  the 
oospontion  may  grant  the  right  to  a  rail-  construction  of  a  railroad  in  a  street  may 
way  company  to  lay  its  track  along  or  enjoin  the  construction  until  the  right  of 
•cross  any  street ;  but  the  company  avails  constructing  is  acquired  under  proceedings 
of  its  privilege  at  its  perQ.  If  in  laying  in  condemnation,  and  it  is  not  material 
its  track  it  causes  a  private  iiguiy  to  him  whether  he  or  the  city  owns  the  fee  in  the 
who  owns  the  fee  in  the  adjoining  prem-  street.    Scioto  YaL  By.  Co.  v.  Lawrence,  88 


it  must  make  good  the  damages  sua-  Ohio  St.  41. 
tained."  Indianapolis,  B.  &  W.  R.  B.  Co.  It  is  now  established  as  law  in  New 
V.  Hartley,  67  DL  489  (1878) ;  s.  c.  16  Tork^  by  the  cases  above  cited  (sees. 
Am.  Bep.  624 ;  8.  o.  5  Chicago  Leg.  News,  701  a,  702,  708),  that  the  use  of  a  street 
4M.  The  same  rules  were  applied  to  the  or  highway  for  a  steam  railroad  is  an  ad' 
eonatruction  of  telegraph  lines  in  streets,  diHonal  burden  beyond  the  public  ease- 
in  Board  of  Trade  TeL  Co.  v,  Bamett,  107  ment,  which  cannot  be  imposed  by  the 
IlL  507.  And  this,  referring  to  the  doc-  legislature  directly,  or  by  a  municiped  cor- 
trine  stated  in  the  text,  says  Judge  CooUy,  poration  derivatively,  without  compensa- 
appears  to  be  the  weight  of  judicial  au-  tion  to  the  abutter,  whether  it  be  city  lots. 
thority.  Const  Lim.  549.  Such  is  also  or  country  property ;  that  such  use,  with- 
the  opinion  of  Judge  Bedfidd,  Bedfield  out  his  consent  or  without  acquiring  the 
on  Bailways,  sec  76,  and  note.  Lewis  right  under  the  law,  by  compensating 
(Em.  Dom.  sec.  115)  says  that  where  him  for  it,  is  a  wrong,  for  which  tres])a8s 
^e  fee  is  in  the  abutter  the  great  weight  will  lie,  or  ejectment  to  recover  posse&sion 
of  authority  is  that  he  may  recover ;  that  of  the  land,  subject  to  the  public  easement. 
where  it  is  in  the  public  the  authorities  "Where  the  statute  authorizes  a  railroad 
leave  the  abutter^s  right  to  recover  in  company  to  acquire  only  the  %Lse  of  lands 
mnch  doubt,  and  the  learned  author  col-  for  operating  its  road,  the  fee  remains  with 
ledB  many  of  the  cases  in  his  note.  The  the  owner,  and  the  railroad  company  can 
qoestion  is  examined  with  great  fulness  of  grant  to  a  city  no  greater  rights  than  it 
research  in  Kocheman  v.  Chicago,  C.  &  D.  possesses ;  and  on  the  abandonment  of 
By.  Co.,  46  Iowa,  866  (1 877),  and  there  was  the  tpecijic  use,  the  owner  of  the  fee  may 
considerable  diversity  of  opinion  among  the  re-enter,  and  cannot  be  deprived  of  his 
jndgea.  See  Mulholland  v.  Des  Moines,  A.  rights  by  legislative  enactment  without 
&  W.  By.  Co.,  60  Iowa,  740 ;  Morgan  ».  compensation.  Heard  v.  Brooklyn,  60 
Des  Moines  k,  St  P.  By.  Co.,  64  Iowa,  N.  Y.  242  (1875).  Such  a  case  is  dis- 
589.  See  Barney  v,  Keokuk,  94  U.  S.  824  tinguishable  from  one  where  the  fu  is 
(1876)  ;  8.  c.  below,  4  Dillon,  598.  Text  granted  or  taken,  for  then  the  owner  has 
dted,  Atchison  9t  Neb.  B.  R.  Co.  v.  Gar-  no  reversionary  interest.  Heath  v.  Bar- 
aide,  10  Kan.  552,  565  (1878).    An  owner  more,  50  N.  Y.  802 ;  arUe^  sec.  589.     See 


1  Kew  section :  the  section  numbered  704  in  previous  editions  is  now  embodied  in 
the  note  to  sec  708.    Post,  sec.  784  a. 
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although  written  nearly  twenty  years  ago>  the  author  allows  to 
stand  in  this  edition  without  change,  since  ihey  correctly  summai^ 
ized  the  state  of  the  law  as  it  then  existed.  It  will  be  seen  that 
many  of  the  cases  cited  make  the  rights  of  the  abutter  and  the 
correlative  rights  of  the  public  to  depend  in  material  respects  upon 
whether  the  fee  of  the  street  or  highway  is  in  the  one  or  the  other. 
At  that  time  it  was  very  generally,  indeed  almost  universally,  held 
that  if  the  fee  was  in  the  public,  it  was  competent  for  the  l^isla- 
ture  to  authorize  the  use  of  the  streets  by  a  steam  railway  com- 
pany without  compensation  to  the  abutter.  And  it  was  likewise 
almost  as  universally  held  that  if  the  fee  was  in  the  abutter 
it  was  not  competent  for  the  legislature  to  authorize  such  use 
without  compensation  to  him.  Since  then,  by  special  constitu- 
tional provisions  in  a  number  of  the  States,  by  legislative  provis- 
ions in  perhaps  a  still  greater  number,  and  by  the  general  current 
of  judicial  judgment,  the  law  has  been  tending  towards  the  abroga- 
tion, in  many  respects  at  least,  of  the  distinction  that  the  rights  of 
the  abutter  on  the  one  hand,  and  of  the  public  on  the  other,  are 
essentially  different  whether  the  bare  fee  of  the  street  or  highway 
is  in  the  one  or  the  other,  and  towards  the  establishment  of  the 
doctrine  that  in  either  case  the  construction  and  operation  of  a 
steam  railway  upon  a  street  or  highway  is  not  a  normal  or  Inti- 
mate highway  or  street  use,  but  is  an  additional  servitude,  for  which 
the  abutter  is,  under  the  Constitution,  entitled  to  damages,  and 

supra,  sec  701  a;  infra,  sees.  704,  723  a-  tion  of  New  York  deeUring  that  no  Uw 
728(2.  Consult  Porter  v.  No.  Mo.  K  R.  shall  authorize  the  construction  of  a  street 
Co.,  83  Mo.  128.  See  So.  Car.  R.  R.  Ca  railroad  except  ujfon  the  consent  of  the 
V,  Steiner,  44  Ga.  546.  In  the  absence  owners  of  one-half  of  the  at^aoent  prop' 
of  special  constitutional  restrictions,  and  erty,  &c.  New  York  Distriet  By.  Co.* 
where  property  rights  are  not  invaded,  the  In  re,  107  N.  Y.  42  (18S7). 
power  of  ^e  legislature  over  all  streets  and  In  Otorgia  legislative  anthoritj  to  a  nS^ 
highways  and  public  places,  and  their  vms^  road  company  to  use  a  public  street  for  its 
is  plenary.  The  leading  case  in  Penn-  track  and  trains  does  not  exempt  the  eoi»- 
sylvania  on  this  subject  is  The  Common-  pany  from  liability  for  i^jmies  to  tiie  ad- 
wealth  V  Phila.  &  Trenton  R.  R.  Co.,  t  joining  property  caused  by  moke,  no&n, 
Whart.  (Pa.)  25  ;  affirmed,  27  Pa.  St.  339,  shaking  down  plastering,  lEo.;  but  fumn. 
854  ;  criticised,  Williams  v.  N.  Y.  Central  So.  Car.  R.  R  Co.  «.  Steiner,  44  Gil  640 
R  R.  Co.,  16  N.  Y.  97,  106.  See,  also,  (1871).  If  a  party  dedicates  a  pablie  street 
O'Connor  v,  Pittsburgh,  18  Pa.  St.  187,  through  his  land,  and  a  rsiliosd  oompaiij 
189  ;  Commonweath  v.  Passmore,  1  Serg.  afterwards  procures  a  coademnatioii  of  land 
&  R.  217 ;  approved,  Chicago  v.  Bobbins,  along  the  street  for  its  tisok,  and  damages 
2  Black  (U.  S.),  418  ;  Struthers  v.  Dun-  are  awarded  him  therefor,  this  is  norassoo 
kirk,  W.  k  P.  Ry.  Co.,  87  Pa.  St.  282  ;  why  he  should  not  be  awarded  further  dsB- 
Pnsey  v.  Allegheny,  98  Pa.  St.  526 ;  Read-  ages,  to  be  paid  by  another  rsilrosd  eon- 
ing  V.  Althouse,  93  Pa.  St.  400.  A  rail-  pany  which  seeks  to  build  another  track 
road  proposed  to  be  built  exclusively  under  on  the  same  street  So.  Pao.  B.  B.  Cob 
tht  wwrfoM  of  a  street  is  a  '^street  rail-  v.  Reed,  41  CaL  156 (1871). 
road"  within  the  meaning  of  the  Constitn- 
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ai  which  right  he  cannot  be  deprived  by  the  l^islatore  without 
his  consent  or  without  compensation.  We  do  not  assume  to  say 
that  this  distinction,  so  repeatedly  asserted  as  the  essential  ground* 
work  of  the  judicial  reasonings  on  this  subject,  is  wholly  overthrown. 
It  may,  however^  be  safely  affirmed  that  it  is,  in  important  respects, 
seriously  impaired,  and  that  it  seems  likely,  either  as  a  result  of 
positive  provisions  or  of  judicial  reconsideration,  that  it  will  largely 
disappear.  If  in  any  given  State  or  instance,  the  public  has  the 
tJmduU/ee  of  the  street  or  high  way »  and  not  a  qwilifiedfu  for  street 
or  highway  uses  proper,  it  may  weU  be  that  the  legislature,  as  the 
representative  of  the  public,  may,  in  the  absence  of  special  consti- 
tutional restraint,  authorize  a  railway  company  to  use  such  street  or 
highway  for  its  road-bed  without  compensation  to  the  abutter.  But 
if  the  fee  in  the  public  is  limited,  expressly  or  by  fair  construction, 
to  street  and  highway  uses  proper,  the  author's  judgment  is,  that 
the  scope  of  legislative  power,  as  against  the  abutter^s  property 
rights  in  the  street,  even  although  these  rights  are  incorporeal,  is  no 
greater  than  where  the  fee  is  in  the  abutter  subject  to  an  easement 
in  the  public  for  all  Intimate  street  uses.  If  so,  and  in  either 
event,  since  such  a  use  of  the  highway  or  street  is  specially  bene- 
ficial to  the  grantee  of  the  franchise,  or  even  to  the  public,  yet  as 
it  is  specially  injurious  to  the  abutting  owner,  it  would  seem  to 
be  the  dictate  of  natural  justice  that  for  such  use  the  latter*s  right 
to  compensation  should  be  regarded  as  a  right  of  property  not  sub- 
ject to  the  absolute  control  of  the  legislature. 

§  704  a.  Same  ■ab]ect  —  Many  of  the  adjudged  cases  in  the 
different  States  have  been  made  to  turn  upon  the  question  whether 
the  fee  of  the  street  was  in  the  puilic  or  in  the  abutting  owner,  and  in 
many  instances  without  any  close  inquiry  as  to  the  exact  nature  of 
the  trusts  attached  to  the  fee.  If  the  fee  in  the  public  is  absolute 
(which  it  rarely  is)  and  is  not  limited  to  street  uses  proper,  there  may 
well  be  substantial  ground  for  the  distinction ;  and  so  there  may  be, 
if  by  legislation  or  by  grant  the  abutter  has  the  fee  for  all  purposes, 
except  for  some  specific  and  definite  public  use  within  which  a 
proposed  new  use  does  not  come.  A  more  deliberate  reconsidera- 
tion of  the  whole  subject  is  necessary,  for  on  the  authorities  as  they 
stand,  the  rights  of  the  abutter,  as  affected  by  the  question  of  the 
location  of  the  fee,  must  be  confessed  to  be  in  many  respects  uncer- 
tain, leaving  the  law  in  an  unsatisfactory  condition ;  what  was  sup- 
posed to  have  been  settled  has  been  questioned  and  disturbed, 
if  not  undermined.  It  is  obvious  that  the  law  on  the*  subject  is 
in  a  transitional  state,  and  is  undergoing  those  stages  of  discus* 
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sion  and  development  that  necessarily  precede  the  final  ascer- 
tainment of  sound  and  true  doctrines.  It  seemed  plausible  to 
solve  the  difficulties  by  a  compendious  reference  to  the  fee ;  but  a 
plausible  do6trine  or  distinction  not  founded  in  true  wisdom  will 
not  stand  after  the  course  of  experience  shows  that  it  is  not  con- 
sonant with  justice  or  with  an  enlightened  view  of  the  complex 
rights  involved.  When  such  injustice  is  clearly  perceived,  the 
slow  and  conservative  process  of  judicial  revision  and  rectification 
commences,  and  must  be  undergone,  unless,  indeed,  a  more  speedy 
legislative  remedy  is  applied.^ 

§  705  (558).  Delegated  Municipal  Authority.  —  The  legislature, 
instead  of  granting,  by  direct  act  or  general  legislation,  the  power 
to  railroad  companies  to  occupy  streets  for  the  purpose  of  building 
and  operating  their  roads,  may  delegate  to  municipalities  the  right  to 
say  when  and  upon  what  conditions,  if  at  aU,  the  public  streets 
within  their  limits  may  be  thus  used.'    The  usual  and  ordinaiy 

^  Since  this  section  was  written,  and  as  of  for  any  parpose  that  the  public  may 

it  is  passing  through  the  press,  the  author  deem  proper.  Whether  the  allotting  owner 

observes  with  satisfaction  that  the  Su-  has  simply  an  easement  in  the  street,  while 

preme  Court  of  Mississippi  has,  in  a  weU-  the  fee  is  in  the  public  or  in  some  other 

considered  opinion,  reached  the  conclu*  owner,  or  whether  he  has  both  the  fee  and 

sions  which  are  expressed  in  the  text,  an  easement,  he  is  equally  entitled  to  re* 

Theobold   v,    Louisville,    &c    Ry.    Co.,  quire  that  nothing  shall  be  doiie  in  derogai 

April,    1889;    40   Alb.   Law  Jour.   885.  tion  of  his  rights." 
Arnold,  C.  J.  says:  "  The  weight  of  judi-         «  Mercer  v.  Pittsbmj^  Ft  W.  4  a 

cial  authority  undoubtedly  is  that  where  R.  R.  Co.,  86  Pft.  St  99  (1859) ;  Fte. 

the  public  have  only  an  easement  in  the  R.  R.  Co.  v,  Leavenworth,  1  Dillon  C.  C 

street,  and  the  fee  of  the  soil  of  the  street  R.  898  (1871) ;  Slatten  v.  Des  Moinea 

is  retained  in  the  abutting  owner,  under  VaL  R.  R.  Ca,  29  Iowa,  148  ;  Merchants', 

the  constitutional  guaranty  of  private  prop-  Ac.  Co.  v.  Railway  Co.,  70  Iowa,  105; 

erty,  a  steam  railroad  cannot  be  lawfully  Heath  v,  Des  Moines,  Ac  Ry.  Ca,  61  Iowa, 

constructed  and  operated  thereon,  against  11 ;   Philadelphia  v.  Lombard  &  S.  S.  P. 

his  will,  and  without  compensation.    A  R.  R.  Co.,  8  Grant  (Pa.),  403;  Moses  «. 

distinction  is  made  by  some  of  the  author-  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  21  lU. 

ities  in  cases  where  the  fee  in  the  soil  of  516  ;  Geiger  v.  Filer,  8  Fla.  825 ;  Penyv. 

the  street  is  in   the  public,   the  State,  N.  0.  M.  &  C.  R.  R.  Co.,  65  Ala.  418; 

county,  or  city,  and  where  it  remains  in  Tate  v.  0.  &  Miss.  R.  R.  Co.,  7  Ind.  479 ; 

the  abutting  owner;  and  in  the  first  case  Brooklyn  Central  R.  R.  Co.  «.  BrooUyn 

the  right  of  the  abutting  owner  to  com-  City  R.  R.  Co.,  82  Barb.  858  ;  New  Ycnk 

pensation  is  denied,  and  in  the  latter  it  is  k  Harl.  R.  R.  Co.  v.  New  YoiIe,  1  Hilfeoa 

recognized  and  allowed.     We  perceive  no  (N.   Y.),   562  ;    Hoyle  v.   New  Orieaoi 

well-founded  difference  in  principle  in  such  City  R.  R.  Co.,  28  La.  An.  586  (1871); 

distinction.    If  the  fee  is  in  the  public,  it  So.  Pac.  R.  R.  Co.  v.  Reed,  41  GaL  256 ; 

is  held  in  trust,  expressly  or  impliedly,  Mathews  «.  Kelsey,  58  Me.  56  (1870) ; 

that  the  land  shall  be  nsed  as  a  street,  and  Wolfe  «.  Cov.  k  Lex.  R.  R.  Co.,  15  B. 

it  cannot  be  applied  to  any  other  purpose  Mon.  (Ey.)  404;   Commonwealth  «.  Iiift 

without  a  breach  of  trust     It  is  only  A  N.  £.  R.  R.  Co.,  27  Pa.  St  889 ;  Bbo* 

where  the  fee  is  in  the  public,  free  from  pie's    Pass.    Ry.   Co.   «.   Memphit  Qty 

any  tmst  or  duty,  that  it  may  be  disposed  R.  R.  Co.,  10  WalL  88;  BrodUjB  w.  B. 
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powers  of  municipal  corporations  to  regulate  streets  and  keep  them 
free  from  obstructions  are  not  sufficient,  it  is  believed,  to  empower 

City  R  B.  Ca,  47  K.  Y.  475  (1872) ;  streets  therein,  with  the  right  to  construct 
Richmond,  F.  k  Pot.  R.  B.  Co.  v.  Rich*  its  railroad  therein,  and  sach  rights  and 
mond,  96  U.  S.  521  (1877) ;  8.  a  10  Chi*  IranchiBes  pass  to  the  porchaser  at  a  fore* 
cago  Leg.  News,  879 ;  Newark  &  N.  Y.  closore  sale,  and  may  be  ezerdsed  by  him, 
R.  R.  Co.  V.  Newark,  28  N.  J.  £q.  515,  including  the  right  to  operate  the  railroad 
522  ;  State  v.  Atlantic  City  Coandl,  84  and  take  tolls  thereon.  The  grantee,  hav- 
N.  J.  L.  99  ;  Paterson  &  Pas.  H.  R.  R.  ing  constracted  its  road  nnder  such  author- 
Co.  9.  Paterson,  24  N.  J.  £q.  158  ;  State  ity,  has  a  rested  right  of  property  which 
V.  Uoboken,  85  N.  J.  L.  205.  Charter  cannot  be  destroyed  by  a  direct  repeal,  or 
authority  to  a  dty  to  anthorize,  with  the  by  the  grant  of  the  same  rights  over  the 
abutter's  consent,  the  laying  of  railroads  same  streets  and  route,  unless  the  power  to 
on  streets  was  held  to  refer  to  horse  rail*  do  this  was  reseryed  at  the  time.  New 
ways.  Chamberlain  v,  Eliz.  S.  Cordage  Orleans,  S.  F.  &  L.  R.  R.  Co.  v.  Dela- 
Co.,  41  N.  J.  £q.  48.  The  grant  by  a  more,  114  U.  S.  501  (1884).  The  grant  to 
city  of  the  right  to  use  streets  to  lay  down  a  railway  company  of  the  right  to  occupy 
railroad  tracks  held  noi  to  he  revocable  a  street  whether  l^  ordinance  or  by  charter 
after  confirmation  by  the  l^pLslature.  mud  plainly  appear;  it  should  not  be  left 
Nash  «.  Lowry,  87  Mbm.  261 ;  Harrison  to  implication  from  general  language  which 
9.  New  Orleans  Pac  Ry.  Co.,  84  La.  An.  does  not  clearly  show  an  intent  to  give 
462 ;  Burlington  &  Mo.  River  R.  R.  Co.  v.  the  permission.  So  where  authority  to  lay 
Reinhackle,  15  Neb.  279.  It  is  not  com-  such  tracks  "  as  may  be  necessary  to  the 
petent  for  a  dty  to  anthorize  such  use  of  convenient  use  of  any  depot-grounds  said 
a  street,  dedicated  as  a  street,  as  will  company  may  now  own,  or  hereafter  ao- 
tUttroy  it  a$  a  thoroughfare  for  the  public  quire,  in  the  vicinity  of  or  aiyoining  said 
use.  Dnbach  v.  Hannibal  &  St.  Joseph  line  of  road,"  without  specific  mention  of 
R.  B.  Co.,  89  Mo.  488  ;  Story  v.  N.  Y.  streets,  it  was  held  that  no  authority  was 
Hev.  R.  R.  Ca,  90  N.  Y.  122.  The  conferred  over  streets  not  named  in  a  pre- 
grant  of  a  franchise  to  construct  and  ceding  part  of  the  ordinance.  Chicago,  D. 
operate  a  street  railway  is  to  be  construed  &  U.  R.  R.  Co.  v.  Chicago,  121  IlL  176  ; 
strictly  and  in  favor  of  the  public,  as  see  also,  Heath  v.  Des  Moines  &  St.  L.  Ry. 
against  those  claiming  under  the  grant ;  Co.,  61  Iowa,  11.  A  city  has  no  authority 
such  a  grant  will  not  prevent  the  city  from  to  grant  a  right  of  way  over  a  proposed  ex- 
a  reasonable  regulation  of  the  operation  of  tension  of  a  street  not  opened  or  extended. 
the  road,  nor  from  levying  a  license  tax  Wichita  &  Western  R.  R.  Co.  v,  Fech- 
npon  it.  Wyandotte  v,  Corrigan,  85  Kan.  heimer,  86  Kan.  45. 
21.  Where  a  dty,  exercising  power  dele-  Grant  construed  not  to  be  exclusive  in 
gated  to  it  by  the  legislature,  made  an  ab-  the  grantee.  Brooklyn  City  k  N.,  &c. 
solute  grant  to  a  horse  railway  company  R.  R.  Co.  v.  Coney  Island  k  6.  R.  R.  Co., 
to  use  certain  streets,  and  the  company,  85  Barb.  864  ;  8.  c.  18  N.  Y.,  160  ; 
having  accepted  the  grant,  built  its  road  Sixth  Av.  R.  R.  Co.  v.  Kerr,  45  Barb.  138; 
at  great  expense,  it  was  held  that  these  Louisville  k  P.  R.  R.  Co.  v.  L.  City  By. 
acts  eondituted  a  contract  on  behalf  of  the  Co.,  2  Duvall  (Ky.),  175.  Effect  of  rou- 
State,  which  could  not  be  impaired  by  nicipal  condition  that  another  company 
subsequent  legislation  in  the  way  of  an  should  have  joint  use  of  the  track  laid  on 
amendment  of  the  dty  charter.  Hovel-  certain  streets.  Jersey  City  &  Hob.  H. 
man  v.  Kansas  City  Horse  R.  R.  Co.,  79  R.  R.  Co.  v.  J.  C.  &  Bei^gen  R.  R.  Co.,  21 
Mo.  682  ;  ante,  sec  871.  N.  J.  Eq.  550. 

Where  a  railway  company  is,  by  law.  If  a  railroad  company  is  authorized  to 

aothorizad  to  mortgage  its  property  and  occupy  the  street  of  a  city,  it  possesses,  as 

franchises,  it  may  include  in  the  mort-  a  necessaiy  incident,  the  power  to  make 

gage  its  rights  derived  from  a   munid-  a  "  turn  out "  within  the  limits  of  the 

palitj  gmnting  to  it  a  right  of  way  through  street,  to  communicate  with  the  depot  on 
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them  to  authorize  the  use  thereof  for  the  purpose  of  constructing 
and  operating  thereon  a  steam  railway,  at  least  one  between  different 
towns  in  the  State,  since  such  powers  are  not  to  bo  enlarged  by 
construction,  and  were  not  conferred  for  this  purpose.^ 

the  street.    New  Orleans  &  C.  R.  R.  Co.  is  hereby  given  to  said  council  to  molar  an 

V.  Second  Municipality,  1  La.  An.  128  ;  (igreemeiU  therefor"  -^Held^  to  authorize 

s.  P.   Knight  V,  CarroUton  R.  R.  Co.,  9  an  agreement  between  the  company  and 

La.  An.  284.    Power  to  construct  nnlroad  the  city  by  which,  among  other  things, 

in  streets,  held  to  include  right  to  build  the  former  agreed  to  pay  to  the  latter  an 

sidings  and  branches  to  wharves.     Black  annual  bonus,  or  compensation,  for  the 

V.  Phila.  &  R.  R.  R.  Co.,  58  Pa.  St.  249;  consent  of  the  dty.     Covington  Street 

Philadelphia  v.   Same,  2b.  258.      Or  to  Ry.  Co.  v.  Covington,  9  Bush,  127  (1872). 

elevators.     Clarke  v.  Blackmar,  47  N.  Y.  The  general  council  cannot  bff  conirad  de- 

150  (1871).  prive  itself  of  the  power  to  regulate  the 

In  Kansas,  although  the  fee  of  streets  reconstruction  of  ndlways  made  necessary 

is  in  the  county  as  the  agent  of  the  pub-  by  the  changes  in  the  character  of  pave- 

lic,  the  power  to  provide  for  and  regulate  ment  used  upon  the  streets  of  the  ci^. 

the  passage  of  railways  thereon  is  in  the  LouisviUe  City  Ry.  Co.  v.  LonisviUe,  8 

municipality.     Atchison  &  Neb.  R.  R.  Bush  (Ky.),  416  (1871)  ;  ante,  sec  97. 

Co.  r.  Garside,  10  Kan.  552  (1878).  In  Iowa,  it  has  been  decided  that  mn* 

1  Savannah,  A.  &  G.  R.  R.  Ca  v.  nicipal  corpontbns  have  the  authority 
Shiels,  88  Ga.  601  (1868).  In  this  case  it  to  authorize  the  use  of  streets  by  imilway 
was  held  that  the  usual  municipal  power  companies  on  such  grade  as  their  councils 
over  streets  does  not  give  the  municipal  may  prescribe ;  and  that  the  company  it 
authorities  the  right  to  authorize  a  rail-  not  liable  for  the  necessary  damages  to 
road  company  to  lay  their  track  length-  aiyoining  lot-owners,  resulting  fhmi  the 
wise  on  one  of  the  streets  of  the  city  on  a  proper  exercise  of  the  power  thus  con- 
grade  requiring  deep  excavations  and  high  ferred.  Slatten  v.  Des  Moines  YaL  B.  R. 
embankments,  to  the  great  damage  of  the  Co.,  29  Iowa,  148  (1870).  But  under  the 
atiyoining  owner.  See  People  v.  Car^  statute,  as  construed,  the  right  of  a  rail- 
penter,  1  Mich.  273  ;  infra,  sees.  706,  road  company  to  occupy,  Ungthvise,  a 
707.  Chamberlain  r.  Eliz.  S.  Cordage  public  street  against  the  wish  of  the  mu- 
Co.,  41  N.  J.  Eq.  43 ;  Perry  v.  N.  O.  M.  nicipal  authorities  is  subject  to  equitable 
&  C.  R  R.  Co.,  55  Ala.  413  ;  State  v,  control  and  police  regulations.  Chiaigo, 
Hoboken,  35  N.  J.  L.  205  ;  Davis  r.  New  N.  &  S.  R.  R.  Co.  v.  Mayor  of  Newton,  36 
York,  14  N.  Y.  506;  Lawrence  R.  R.  Co.  v.  Iowa,  299  (1878);  Inghnham  v. Chic,  D. 
Williams,  35  Ohio  St.  168.  In  Kentucky  &  M.  R.  R.  Ca,  84  Iowa,  249.  See  Dbt- 
the  doctrine  is  that  the  municipal  authori-  enport  v.  Dav.  &  St.  P.  R.  R.  Co.,  S8 
ties  may  consent  to  the  use  of  streets  by  Iowa,  99  (1878).  General  power  to  eon- 
railway  companies.  Lex.  &  O.  R.  R.  Ca  struct  a  railroad  does  not  give  this  right 
V.  Applegate,  8  Dana  (Ky.),  289  (1889)  ;  to  occupy  a  kighwag  UmgUudinally.  Mor- 
Wolfe  p.  Cov.  &  Lex.  R.  R.  Co.,  15  R  ris&E.R.R.Oav.  Newark,  8  Slodct 
Men.  (Ky.)  404  (1S54)  ;  Louisville  &  F.  (10  N.  J.  Eq.)  852,  S68.  See  mUs, 
R  R.  Co.  V.  Brown,  17  R  Men.  (Ky.)  sea  680,  note,  and  the  cases  there  dted. 
763  (1S56)  ;  Covington  Street  Ry.  Ca  Under  the  statute  of /Mlunui,  grmting  to 
V.  Covington,  9  Bush,  127  ;  Cosby  r.  cities  exclusive  power  over  atreeta,  they 
Owensboro  &  R.  R  R  Co.,  10  Bush,  288  may  confer  upon  raOroad  cooipaiiiet  the 
(1874).  An  act  of  the  legislature  author-  right  to  lay  their  tracks  over,  aloQg^  or 
iied  a  street  railway  company  to  construct  across  streets  and  alleys.  Kistner  v.  Indi- 
its  railway  along  such  streets  of  the  dty  anapolis,  100  Ind.  210.  In  Mimnai  if  a 
of  Covington  as  "  it  may  consider  benefi-  municipality  duly  empowered  grants  to  a 
rial  to  its  interest,  end  to  which  the  city  raUroad  company  the  tl|^t  to  layits  track 
ooundl  may  consent,  authority  for  which  upon  a  street^  the  rig^t  is  wwiftned  to  hj^ 
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§  706  (559).  Mnniolpality  may  aflz  Conditioiui  to  its  Conseiit.  — 
Where,  under  the  general  statutes  of  a  State,  a  railroad  company 
was  forbidden  to  construct  and  operate  its  road  upon  the  streets  of 
an  incorporated  city, ''  without  the  assent  of  the  corporate  authori- 
ties," these  are  not  limited  to  a  simple  granting  or  denial  of  the  right 
ofvxiy,  but  may  prescribe  conditions  on  which  they  will  give  their 
assent,  and  if  these  are  accepted  by  the  railroad  company,  they  are 
binding  upon  the  parties ;  and,  accordingly,  where  the  right  of  way 
along  a  street  was  granted  by  a  city,  on  condition  that  the  company 
should  build  a  depot  in  a  certain  part  of  a  city,  and  grade,  rip-rap, 
and  pave  the  street  it  used,  and  the  company  agreed  to  accept  it  on 
these  terms,  it  was  held  that  it  could  not  hold  and  enjoy  the  grant, 
and  not  comply  with  the  conditions  on  which  it  was  made.^ 

ing  the  track  upcn  the  grade  of  the  street  placed   and   operated   upon   its   streets. 

CitMs  V.  St.  Louis,  K.  C.  k  N.  Ry.  Co.,  MikeseU  v.  Durkee,  86  Kan.  97. 
77  Mo.  818;  Tate  v.  Missouri,  K.  &  T.         i  Pacific  R.  R.  Co.  v.  Leavenworth,  1 

R.  R.  Co.,  «4  Mo.  158.  DiUon  C.  C.  R.  898  (1871);  s.  p.  North- 

The  act  of  Congress  laying  off  the  city  em  Central  Ry.  Co.  v.  Baltimore,  21  Md. 
of  Burlington,  Iowa,  **  reserved  from  pub-  98  ;  Jersey  City  &  B.  R.  R.  Co.  v.  Jersey 
Ue  sale  a  strip  of  knd  along  the  bank  of  a  City  &  H.  R.  R.  Co.,  20  N.  J.  £q.  61,  860 
liTer,  to  remain  forever  for  public  use  a$  a  (1869) ;  Indianapolis  k  Cine.  R.  R.  Co.  v. 
highway,  Kudtcir  ether  public  uses."  Held,  Lawrencebuig,  84  Ind.  804  (1870)  ;  Rich- 
that  abutting  lot-^nenere  acquired  no  title  mond,  F.  &  Pot.  R.  B.  Co.  v.  Richmond, 
thereto,  bat  did  acquire  the  right  to  have  96  U.  S.  521 ;  Detroit  v.  Det.  Ry.  Co.,  48 
the  public  trusts  observed  ;  and  held,  N.  W.  Rep.  447;  and  see  Fink  v.  St'I^uis, 
also,  that  the  city  authorities,  while  they  71  Mo.  52.  A  proviso  in  a  grant  of  the 
eould  not  alien  the  dedicated  property,  right  of  way,  that  the  horse  railway  shall  be 
could  permit  the  same  to  be  ueed  by  a  completed  within  a  specififHi  time,  is  a  con- 
railway  company  as  a  right  of  way  for  diiion  subsequent ;  the  right  of  way  vests 
its  road,  or  for  such  other  public  uses  as  at  once  subject  to  being  defeated  by  the 
would  justify  the  exercise  of  the  right  of  city  for  breach  of  the  condition.  Hovel- 
eminent  domain.  Cook  v,  Burlington,  80  man  v.  Kansas  City  Horse  R.  R.  Co.,  79 
Iowa,  94  (1870)  ;  8.  0.  86  Iowa,  857  Mo.  682.  In  the  same  way,  under  a  gen- 
(1873)  ;  ante,  sees.  648,  649.  eralact  declaring  that  cities  have  no  power 

Where  the  common  council  is  author^  to  grant  the  use  of  streets  to  railways  ex- 
ized  by  the  legislsture  to  permit  any  rail-  cept  upon  the  petition  of  the  owners  of  one- 
road  to  be  laid  along  any  street,  subject  half  of  the  frontage  upon  the  street,  it  is 
to  the  same  compensation  to  adjoining  held  that  the  power  lies  dormant  until  the 
owners  allowed  under  the  general  railroad  petition  is  made.  Hunt  v.  Chicago  Horse 
law,  the  council  may  authorize  the  laying  &  D.  Ry.  Co.,  121  111.  688. 
of  a  branch  trade  to  a  private  elevator,  and  The  Cantor  Act :  The  New  York  Ad  of 
it  is  not  requisite  that  the  ordinance  giv-  1886  (chap.  642)  provides  that  the  muni- 
ing  the  authority  should  provide  for  the  dpal  authorities  shall  sell  at  auction  the 
compensation,  as  that  is  provided  for  in  franchise  or  privilege  of  using  the  streets  for 
the  statute.  Clarke  «.  Blackmar,  47  N.  street  railways  "to  the  bidder  who  will 
y.  150  (1871).  A  railway  or  tramway  agree  to  give  the  largest  percentage  per  an- 
operated  for  carrying  grain  to  and  from  a  num  of  the  gross  receipts,  with  adequate  se- 
grain  elevator  for  the  proprietors  thereof,  curity."  Under  the  act  the  municipal  au- 
held  to  be  only  a  private  railway,  which  Xhonti^  may  grantor  withhold  consent,  kh^ 
a  city  has  no  authority  to  permit  to  be  mKyimpoaeanyctmditionsintheirdiKretiom 
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§  707  (660).  Authority  to  oooupy  and  use  Streets ;  How  oon* 
fisrred  and  oonstmed.  —  Legislative  authority  to  railroad  companies 
to  occupy  the  streets  of  an  incorporated  place^  although  it  must 
exist  to  warrant  the  occupation,  need  not  be  expressly  conferred, 
but  may  be  given  by  necessary  implication.^  But  a  general  grant 
to  construct  a  railroad  between  certain  termini^  without  prescribing 
its  exact  course  or  line,  was  considered  to  authorize  the  crossing  of 
public  highways,  because  this  was  necessary  in  order  to  execute  the 
grant,  but  was  not  regarded  as  prima  facie  conferring  the  power  to 
occupy  highways  longitudinally? 

apon  which  their  consent  will  be  given.  «.  Jersey  City  &  B.  B.  B.  Co.,  18  K.  J. 

But  if  certain  conditions  be  specified  by  £q.  814 ;  Hinchman  v.  Patterson  Horse 

the  authorities  and  inserted  in  the  notice  B.  B.  Co.,  17  N.  J.  £q.  75 ;  Ford  v.  Chi- 

of  sale,  and  the  right  or  privily  be  sold,  cago  &  N.  W.  B.  B  Co.,  14  Wis.  609 ; 

no  other  and  further  conditions  can  be  ex-  Milbom  9.  Cedar  Rapids,  12  Iow%  846  ; 

acted  of  or  imposed  upon  the  successful  infra^  sec  708 ;  post^  chap.  xxiL  ;  Lewis 

bidder,  who  may  compel  by  mandamui  Em.  Dom.  sec.  685,  and  cases ;  Lahr  v. 

the  proper  officer  of  the  city  to  accept  and  Metrop.  Elev.  By.  Ca,  104  N.  T.  868; 

approve  of  a  bond  containing  only  the  Story  9.  N.  Y.  Elev.  B  B  Co.,  90  K.  Y. 

proper   conditions.     People  v.   Barnard,  122  ;  Indianapolis  &  St.  L.  B.  B.  C&  v. 

110  N.  Y.  548.  Calvert,  110  Ind.  566.    Effect  of  delay 

In  The  Pacific  B  B  Co.  v,  Leavenworth,  by  city  in  applying  for  iigunction  when 

1  Dillon  C.  C.  B.  898  (1871),  an  ordinance  assent  has  been  given,  bat  conditions  have 

and  contract,  special  in  their  terms,  were  not  been  complied  with.    No.  Cent.  B  B. 

construed  to  give  the  city  a  right  to  re-enter  Co.  v.  Baltimore,  21  Md.  98  ;  Clinton  v. 

and  take  possession  of  the  street,  and  re-  Cedar  Bap.  &  Mo.  B.  B.  B.  Co.,  84  Iow% 

move  the  railroad  track,  on  the  failure  of  485,  note. 

the  company  to  comply  with  the  conditions         ^  Ante,  sec  705 ;   Commonwealth  si. 

of  the  ordinance  granting  to  it  the  right  of  Erie  &  N.  £.  B.  B.  Co.,  27  Pa.  St  889 ; 

way.    The  case  also  considers  the  princi-  Allegheny  v,  Ohio  &  Pa.  B  B  Co.,  26  Pa. 

pies  which  will,  in  such  cases,  govern  the  St  855;  State  «.  Hoboken,  86  N.  J.  L. 

chancellor  in  granting  or  denying  a  tem-  205 ;  Atty.-Cteneral  v.  ICorris  &  S.  B.  B. 

porary  injunction  against  the  city,  to  re-  Co.,  20  N.  J.  £q.  680 ;  Perry  v.  N.  0.« 

strain  it  from  taking  possession  of  the  M.  &  C.  B  B.  Co.,  65  Ala.  418 ;  Coving* 

street,  and  removing  the  rails,  and  pre-  ton  Street  By.  Co.  v.  Covington,  9  Bosh 

venting  the  running  of  the  trains  of  the  (Ky.),  127  ;  ui/Va,  sec  719. 


company.  The  implication  must  be  a 

Remedy  by  injunction  by  and  against  one,  and  the  legislative  intent  moit  ap- 

city  corporatiotL     Brooklyn  Steam  Transit  pear  with  great  deamess,  to  jostaiy  a  com- 

Co.  V.  Brooklyn,  78  N.  Y.  524,  581  ;  N.  pany  in  laying  their  track  throogli  the 

Y.  Cable  Co.  v.  New  York,  104  N.  Y.  88,  entire  length  of  a  street,  with  a  gnds  fs- 

48  ;  Clinton  v.  Cedar  Rap.  &  Mo.  B  B  B.  quiring  deep  excavations  and  ]U|^ 


Co.,  24  Iowa,  455  ;  s.  c.  lb.  485,  note ;  bankments,  iiyurioua  to  the  adjoining 
Northern  Central  R.  B  Co.  v,  Baltimore,  property.  Savannah,  A.  4b  G.  B.  B.  Co. 
21  Md.  98  ;  Morris  &  £.  B.  B.  Co.  v.  v.  Shiels,  88  Ga.  601  (1868). 
Newark,  10  N.  J.  £q.  852 ;  Milwaukee  v.  <  Clinton  v.  Cedar  Bap.  4b  Mo.  B.  R  B 
Milw.  k  Beloit  B.  B  Co.,  7  Wis.  85;  Co.,  24  Iowa,  455,  480  (1868);  Spring- 
Jamestown  9.  Chicago,  B.  &  N.  B.  B  Co.,  field  v.  Conn.  Biver  B.  B  Co.,  4  CosL 


69  Wis.  648  ;  anU,  sees.  662,  note,  701  c,     68  (1849),  where  the  salgect  is  ftilly 
and  note  ;  post,  sec  708.     Remedy  by  in-    sidered  by  Shato,  C.  J.    The  eoort  held 
by  adjoining  owners.    Zabriskie    that  if  the  road,  oharttted  hj  the  l^git* 


.i 
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§  708  (561).   UnauUiorlaed  qm  by  Railway  Company ;  Remedies. 

—  A  lailway  company  that  lays  out  its  road  over  or  on  a  high- 

lature^  could  not  be  built  (in  Cabotville)  caoMd  to  their  estates  by  raising  a  street 

withont  using  a  street  or  highway,  so  mnch  of  a  city  so  that  its  railroad  may  pass  nn- 

of  such  street  or  hi|^way  might  be  used,  der  the  same  ;  and  this  primary  liability 

(although  there  were  no  express  words  to  is  not  changed  or  affected  by  the  fact  that 

that  effect  in  the  charter),  as  should  be  the  city  takes  from  the  railroad  company 

'*  reasonably  sufficient  to  accommodate  all  a  bond  of  indemnity.     Gardiner  v.  Boston 

the  interests  concerned,  and  to  accomplish  &  Wor.  B.  R.  Corp.,  9  Gush.  (Mass.)  1 

the  objects  for  which  the  grant  was  made."  (1851) ;  posl^  sec.  988,  note. 

See  also  Boxbury  v.  Boston  k  Prov.  R.  R.  fFAere  railroad  aUer$  highway  it  is 

Co.,  6  Cush.  424  (1850);  Brainard  v.  Conn,  bound,  by  effect  of  the  legislation  in  Mas- 

River  R.  R.  Co.,  7  Cush.  506  ;  Moses  v,  Mchuaetta  and  Connecticut^  to  restore  the 

Pittsburgh,  Ft  W.  &  C.  R.  R.  Co.,  21  highway  to  a  safe  condition,  and  this  obli- 

IlL  516 ;  Northeastern  R.  R.  Co.  o.  Payne,  gation  is  a  continuing  one,  and  the  rail- 

8  Rich.  L.  (S.  C.)  177;  Commonwealth  v.  road  company  cannot  protect  itself  sgainst 

Erie  &  N.  £.  R.  R.  Co.,  27  Pa.  St  889 ;  the  liabUity  to  indemnify  the  town  on  the 

Attorney-General  v,  Morris  &  £.  R.  R.  Co.,  ground  that   the   statute  of  limitations 

19  N.  J.  £q.  886 ;  Lewis  Em.  Dom.  sec  would  bar  an  action  against  the  railroad 

270  ;  Chicago  &  W.  I.  R.  B.  Co.  v.  Dun*  company  for  the  original  construction  of 

bar,  100  111.  110.    Ante,  sec.  705,  note.  the  nuisance.    The  town  may  look  to  the 

The  Macon  and   Brunswick  Railroad  railroad  company  which  constructed  the 

Company,  under  its  charter  and  amend*  nuisance ;  and  it  is  no  defence,  it  seems, 

ments  authorizing  it  to  construct  a  rail*  that  at  the  time  of  the  accident  the  rood 

road  from  the  dty  of  Brunswick  to  the  is  in  the  hands  of  another  company  as 

eity  of  Macon,  and  clothing  it  with  the  lessee.     Hamden  v.  New  Haven  &  N.  Co., 

rights,  privileges^  and  immunities  of  the  27  Conn.  158  (1858) ;  approving  Lowell 

Central  Railroad,  is  authorized  to  construct  v.  Boston  &  L.  R.  R.  Corp.,  28  Pick, 

its  road  fMo  the  city  of  Macon,  and  is  not  (Mass.)  24;   Wellcome  v,  Leeds,  51  Me. 

limited  to  the  dty  line;  and  a  private  citi-  813;  Veazie  v.  Mayo,  45  Me.  560;  8.  o.  49 

zen  cannot  eigoin  it  from  appropriating  Me.  156. 

ground  for  the  location  of  its  track,  be-  "The  eommon-law  nde  is  that  where  a 
cause  of  its  want  of  authority  to  come  person  or  corporation  is  given  the  right  to 
within  the  dty  limits.  Hazlehurst,  Rec*r,  build  a  railroad,  or  make  a  canal,  across 
V.  Freeman,  Tr.,  52  Oa.  245  ;  see  also  a  public  highway,  this  gives  them  no  right 
Houston  k  Tex.  C.  R.  R.  Co.  v.  Odam,  58  to  destroy  Uasa  thoroughfare,  hut  they  are 
Tex.  843.  And  where  a  railroad  company  hound  to  restore  or  unite  the  highway  at 
was  authorized  by  its  charter  to  construct  their  own  expense,  by  some  reasonably 
a  road  from  a  dty  to  another  place,  it  was  safe  and  convenient  means  of  passage,  al- 
held  that  it  could  build  it  from  any  point  though  the  statute  contains  no  express 
within  the  dty.  Appeal  of  the  Western  provision  to  that  effect.  .  .  .  This  duty  is 
P.  R.  R.  Co.,  99  Pa.  St.  155.  But  where  founded  upon  the  equitable  principle  that 
a  railroad  had  power  to  run  its  road  to  the  it  was  their  act,  done  in  pursuit  of  their 
dty  of  Augusta,  and  to  connect  with  other  own  advantage,  which  rendered  this  work 
roads,  it  was  dedded  it  had  no  authority  necessary,  and  therefore  they,  and  not  the 
to  ran  through  the  dty.  Augusta  C.  Coun*  public,  should  be  burdened  with  its  ex- 
eil  «•  Port  Royal  &  A.  Ry.  Co.,  74  6a.  pense."  Mitchell,  J.,  in  State  v.  St  Paul, 
668.  Power  to  lay  a  railroad  through  a  Minneapolis  &  M.  Ry.  Co.,  35  Minn.  181. 
town  held  not  to  authorize  use  of  streets.  In  this  case  the  court  also  construed  a 
St  Louis,  y.  &  T.  H.  R.  R.  Co.  v.  Hal*  clause  in  the  charter  of  the  railroad  corn- 
ier, 82  m.  208.  pany  which  required  it  to  put  a  street  used 

By  construction  of  the  statute  in  ifof-  by  it  "  in  such  condition  and  state  of  repair 

taekiisetts,  a  nilroad  corporation  is  prima-  as  not  to  impair  or  interfere  with  its  free 

lily  liable  to  third  persons  for  damages  and  proper  use,"  saying :  "  It  is  also  clear. 
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way  or  street  so  as  to  obstruct  it,  without  statute  authority,  express 
or  by  necessary  implication,  is  liable  to  indictment  for  creating  and 
maintaining  a  nuisance}  And  the  company  may  be  enjoined  from 
laying  down  their  track  by  the  public  authorities,  or  by  lot-owners 
specially  injured.^ 

§  709  (562).  General  Statute  and  apeoial  Charter  Proviaiona,  How 
oonstmed.  —  Under  general  laws  conferring  upon  railway  com- 
panies the  right  of  way  over  highways,  and  under  special  chartera 
or  general  acts  giving  to  incorporated  places  the  right  to  grade,  im- 
prove, regulate,  and  control  public  streets  within  their  limits,  em- 
barrassing and  difficult  questions  have  arisen,  depending  for  their 

upon  both  reason  and  anthority,  that  thii  669  ;    Grand  Bapids  &  I.  B.  B.  Co.  9, 

duty  ia  a  conliiwing  one.    It  is  not  ful-  Heisel,  47  Mich.  898. 
filled  by  simply  putting  the  street,  at  the        Btmedy  by  indidmeni,    Pittsbai]^  Va^ 

time  the  railroad  is  built,  in  such  condi-  k  C.  By.  Co.  v.  Commonwealth,  101  Plai 

tion  as  not  to  impair  or  interfera  with  its  St.  192.    Pod^  sec.  984,  and  caaea. 
free  and  proper  use  at  that  time,  nor  eren         <  Savannah,  A.  &  G.  R.  R.  Co. «.  Shiels^ 

by  maintaining  it  in  such  condition  as  88  Ga.  601  (1863);  nepro,  sees.  659,  661, 

would  have  accomplished  that  end  had  the  706,  note  ;  Brooklyn  Steam  Trancit  Ca 

circumstances  and  conditions  originally  ex-  v,  Brooklyn,  78  N.  Y.  624,  681.      City 

isting  continued."    Mandamus  lies  to  eom»  held  to  have  power  to  lay  a  ttreet  OTcr  a 

pel  the  railroad  company  to  discharge  ita  railroad  track.     Hannibal  9.  Han.  9t  St 

duty  to  restore  the  highway  to  the  proper  J.  R.  B.  Co.,  49  Mo.  480  ;  Hannibal  v. 

condition.     People  v.  Dutchess  &  C.  R.  R.  Winchell,  57  Mo.  172  (1873) ;  Colambns 

Co.,  58  N.  Y.  152;  State  v.  St.  Paul,  Min-  &  Western  By.  Ca  v.  Witherow,  88  Ala. 

neapolis  &  M.  By.  Co.,  35  Minn.  131  (to  190(t»yttnceto}igrantedinfaTorofaiiabiit- 

compel   the  construction  of  a  viaduct),  ting  owner) ;  BeU  v.  Edwards,  87  La.  An. 

The  scope  and  function  of  the  writ  in  such  475;  Fanning  v.  Osborne,  102  N.  Y.  441, 

cases  is  very  fully  considered  in  the  case  where  at  the  suit  of  an  owner  of  ahotting 

of  People  V.  Dutchess  &  C.  R.  R.  Co.  property,  the  operation  of  anch  a  road  wat 

Indianapolis  &  Cine  R.  R.  Co.  v.  Law*  enjoined.      Ante^  sec  706,  note ;  Indei, 

renceburg,  37  Ind.  489  ;  post,  sec.  836.  title  Injunction  ;  poatf  sec  908,  note.    Ob 

Respective  rights  of  railroad  company,  the  the  ground  that  building  a  honae  on  a 

municipal    corporatiou,    and    lot-owners,  street  in  the  city  of  New  York  waa  a  puhhe 

growing  out  of  the  crossing  of  streets  and  nuisance  of  a  eonHnuous  neUwntf  causing 

highways   by   railroads :    see,    generally,  special  grievance  to  the  obutHng  M^awners, 

Hughes  V.  Prov.  &  Wor.  R.  B.  Co.,  2  R.  I.  Chancellor  Kent  restrained  the  erection  of 

493;  Great  Western  R.  B.  Co.  v.  Decatur,  the  house.    Coming  v.  Lowerre,  6  Johna. 

33  III.  381  ;  Chicago,  B.  &  Q.  R.  R.  Co.  Ch.  439.    The  same  principle  applied  to 

V.  Payne,  59  111.  534  (1871);   ELarst  v.  the  unauthorized  construction  of  railways 

St.  Paul,  S.  &  T.  F.  R.  B.  Co.  (change  of  in  streets.      Story  «.  Elevated  B.  B.  Co., 

grade  damages),  22  Minn.    118    (1875);  90  N.  Y.  122, 154.    ^n^,  aeo.  701  e.    The 

Nicholson  v.  N.  Y.  &  N.  H.  B.  R.  Co.,  court  ordered  that  the  iiganction  ahoold 

22  Conn.  74  ;  post,  sec.  1037.  not  issue  until  the  defendant  had  a  rea- 

^  Commonwealth  v.  Old  Col.  &  F.  R.  B.  sonable  time  after  the  decision  to  aoqoire 

R.  Co.,  14  Gray  (Mass.),  93.   In  such  case  a  of  the  abutting  owner  the  right  to  build 

property-owner  may  recover  damages  from  and  operate  a  road  in  front  of  him,  hf 

the  railroad  company.     Cain  v.  Chicago,  agreement,  or  by  proceedings  to  condemn 

B.  I.  &  P.  B.  Co.,  54  Iowa,  255  ;  Stenge  the  same.    lb.,  p.  179.    Fotl,  aeoa.  7SS»" 

9.  Hill  &  W.  D.  St  Ry.  Co.,  54  Iowa,  723  d 
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solution  upon  the  supposed  intention  of  the  legislature,  to  be  col- 
lected from  the  body  of  the  l^islation  on  the  subject.^ 

§  710  (563).  City  not  liable  in  Damages  for  Unanthorized  Orant. 
—  If  a  city,  without  authority  in  its  charter  or  by  statute,  and 
without  rent  or  compensation,  licenses  individuals  to  occupy  for 
their  private  beneJU  a  public  street  with  a  railroad,  and  other  prop- 
erty owners  suffer  special  damage,  the  city  is  not  liable  therefor, 
even  though  the  licensees  may  have  given  it  a  bond  of  indemnity. 
Such  licensees  are  not  the  agents  of  the  city,  and  the  license  does 
not  authorize  them  to  do  any  damage  to  othera  If  it  had  the 
power  to  grant  such  a  license,  "  that  power  would  not  authorize  it 
to  make  itself  responsible  for  the  acts  of  others,  from  which  neither 
it  nor  its  citizens  derived  any  benefit,  and  wliich  were  not  done  for 
the  accommodation  of  the  public  travel  and  business."  ^    Such  a  case 

^  Ifilbnm  9.  Cedar  Bapids,  12  Iowa,  by  the  legislature  to  build  its  road  "along 
246  ;  Clinton  v.  Cedar  Rap.  &  Mo.  B.  or  across  any  State  or  county  road  or 
B.  R.  Co.,  24  Iowa,  455  ;  Tenn.  &  Ala.  street,  or  wharves  of  any  city,"  but  it 
B.  R.  Co.  V.  Adams,  8  Head  (Tenn.),  596;  "shall  not  be  so  constructed  as  to  prevent 
Dndte  v.  Hudson  River  R.  R.  Co.,  7  Barb,  the  public  from  using  the  road,  street,  or 
508 ;  Milhaa  v.  Sharp,  15  Barb.  198 ;  highway  along  or  across  which  it  may 
8.  c.  27  N.  T.  611 ;  Plant  v.  Long  Island  pass ; "  and  it  was  held  that  the  ordinary 
B.  R.  Co.,  10  Barb.  26  ;  Adams  «.  Sara-  use  by  a  railroad  under  this  charter,  with 
tpg»  &  W.  R.  R.  Co.,  11  Barb.  414 ;  So.  the  consent  of  the  municipality,  of  a 
FKific  B.  R.  Co.  V.  Reed,  41  CaL  256.  street,  was  not  a  perversion  of  the  high* 
Katore  of  right  of  company  in  street  as  way  from  its  original  purposes,  and  that 
•gainst  the  abutter.  lb.;  Redfield  on  the  resulting  damage  to  adjoining  prop- 
Railways,  sec.  76  ;  Bonitt  v.  New  Haven,  erty  was  damnum  tibaqtie  injuria.  But 
42  Conn.  174  (1875).  the  company  is  liable  to  one  suffering 
In  California  the  condemnation  of  land  special  damages  for  using  the  street  in  an 
in  a  street  for  the  use  of  a  railroad  com-  unauthorized  aud  illegal  manner.  84  Mo. 
pany,  to  enable  it  to  lay  and  operate  its  259,  supra ;  Commonwealth  v.  £rie  & 
track,  gives  it  no  title  to  the  hind  con-  N.  K  R.  R.  Co.,  27  Pa.  St.  839.  See  St. 
demned,  or  any  interest  in  it,  except  a  Louis,  V.  &  T.  H.  R.  R.  Co.  v,  Capps, 
easement  in  common  with  the  gen-  67  III.  607  (1873).     Measure  of  damages 


cral  public   So.  Pacific  R.  R  Co.  v.  Reed,  where  the  lot-owner  brings  suits  against 

41  Cal.  256  (1871).  the  railroad  company.   Adams  v.  Hastings 

Power  in  the  charter  of  a  city  "to  open,  &  Dak.  R.  R.  Co.,  18  Minn.  260  (1872) ; 

alter,  abolish,  widen,   extend,   grade,   or  Pekin  v.  Winkel,  77  111.  56 ;   Lewis  Em. 

otherwise    improve    or    keep   in    repair  Dom.  sees.  121,  129,  493 ;  Lahr  v.  Me- 

streets,"  does  not    authorize  the  council  trop.  £lev.  Ry.  Co.,  104  N.  Y.  268. 
thereof  to  grant  the  right  to  a  railroad         ^  Green  v.  Portland,  82  Me.  (2  Red- 

company  to  obstruct  the  street  by  permanent  ing. )  481  ( 1851 ) ;  Roll  v.  Augusta  Council, 

•tnictiires  inconsistent  with  its  use  as  a  84  Ga.  326  (1866). 

street     Lackland  v.  No.  Mo.  R.  R.  Co.,         "It  is  the  settled  law  of  this  court,  as 

SI  Mo.   180  (1860) ;  Same  «.    Same,  84  well  as  in  most  of  the  other  States  of  the 

Mo.  259.     Read  in  connection.  Porter  v.  Union,  that  it   is  a  legitimate  use  of  a 

Kg.  Mo.  R.  R.  Co.,  88  Mo.  128.     In  the  street  or  highway  to  allow  [under  legisla- 

last  cited  it  appeared  that  in  the  tive  authority]  a  railroad  track  to  be  laid 

of  the  company  it  was  authorized  down  in  it,  and  for  so  doing  the  city  is 
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is  to  be  distinguished  from  tortions  acts  done  hy  the  direction, 
procurement  or  sanction  of  a  city  corporation,  for  which  it  is 
liable.^ 

§  711  (564).  LeglBlatiTe  Authority  proteoti  from  Public  Proseou- 
tion,  but  not  from  Liability  to  Abutter  where  hli  Property  Righti  ere 
invaded.  —  Where  there  is  legislative  authority,  either  immediately 
or  through  the  authorized  action  of  municipalities,  for  the  occupation 
and  use  of  streets  for  the  uses  of  a  railroad,  this  will  protect  the 
railway  companies  from  prosecutions  and  suits  for  public  nuisauceSy 
but  it  will  not  affect  their  liability  to  adjoining  owners  in  thoee 
States  where  such  owners  are  entitied  to  compensatioii  for  the  ad- 
ditional servitude  of  such  a  use  of  their  lands.^    There  are  cases 

not  liable  for  any  damages  which  may  ac-  Bedfield  on  Railways,  sec.  76,  and  notes ; 

crae  to  individoaU."    Per  CaUnt,  C.  J.,  So.  Pac  B.  R.  Co.  v.  Beed«  41  CaL  256; 

Murphy   v.    Chicago,    29   111.   279,    286  see  also  miprcL,  sees.  701-704,  and  notes ; 

(1862) ;  see   sujpra,  sees.  701,  702,  708,  State  v.  St.  Panl,  Minneapolis  k  M.  By. 

and  notes,  704 ;    infra,  sec   728  ;  Day-  Co.,  86  Minn.  181 ;  Gnlf,  CoL  &  8.  F.  By. 

enport  v.  Stevenson,  84  Iowa,  225  (1872);  Co.  «.  Foller,  68  Tex.  467. 

Frith  V.   Dubuque,   45  Iowa,    406 ;   see  ^"  It  is  a  legal  sdedsm  to  call  that  a 

tupra^  sec.  702,  note.  public  nuisance  which  is  maintained  by 

*' We  think  it  may  be  laid  down  broadly  public  authority."     Danville,  H.  &  W. 

and  upon  general  principles,  that  no  dty  R.  B.  Co.  «.  Commonwealth,  78  Fa.  8t 

has  any  right  or  authority  to  give  permis-  88  ;  Bandle  v.  Padfie  B.  B.  Co.,  65  Ma 

sion  to  any  individual  or  corporation  to  825,  888  (1877).    The  ocmstnictioo  of  a 

construct  or  operate  a  purely  private  rail"  railroad  track  along  a  street,  on  which 

road  upon  any  of  the  public  streets  of  the  locomotives  and  trains  of  can  are  osed,  is 

city  ;  and  that  all  the  statutes  which  have  a  new  use  or  appropriation  of  the  soil,  and 

reference  to  railroad  companies  or  others  entitles  the  owner  of  the  fee  to  an  actisi 

constructing  or  operating  railroads  through  for  damages,  and  to  aU   other  mnedHS 

or  upon  the  public  streets  of  a  city,  simply  provided   by   law  for  the  protection  (A 

have  reference  to  such  railroad  companies  rights  to  real  property.   Cox  o.  LoaisviOa, 

as  perform  the  duties  of  common  or  pub-  N.  A.  &  C.  R.  B.  Co.,  48  Ind.  178  (1874); 

lie  carriers,  and  to  such  railroads  as  are  b.   P.  St  Louis  &  T.  H.  B.   B.  Co.  v. 

public,or^M»ipublic,  in  their  character."  Capps,  67    IlL    607  (1878);    Cosby  v. 

FaleTitine,  J.,  Mikesell  v.  Durkee,  84  Kan.  Owensboro  &  B.   B.    B   Co.,   10  Bosh 

509  ;  Heath  v.  Des  Moines,  &c.  By.  Co.,  (Ky.),  288  (1874) ;  Indianapolis,  B.  &  W. 

61  Iowa,  11  ;   Macon  v.  Harris,  75  Ga.  B.  B.  Ca  v.  Hartley,  67  IlL   489  (1878); 

761  ;  State  v,  Trenton,  86  N.  J.  L.  79.  Cairo  Bailroad  Co.  o.  People,  92  IlL  17a 

1  Thayer  v.  Boston,  19  Pick.  511 ;  12  See  «upra,secs.  701-704,  and  notes  ;  v^n^ 

Pick.  184  ;  past,  chap,  xxiii  sec  728.    Damage  from  smoke,  aoot^  or 

<  Fletcher  v.  Auburn  &  8.  B.  B.  Co.,  fire  from  locomotives  thrown  or  Uowninto 

25  Wend.  462  (1841);  Mahon  v,  Utica  &  or  against  houses  adjacent  in  sodi  ease 

S.  R.  R.  Co.,  Hill  k  D.  Suppl.  (N.  Y.)  will  entitle  the  owner  to  recover  thselor. 

156  ;  Hamilton  v.  N.  Y.  &  H.  R.  B.  Co.,  The  mecuure  <f  damage  in  Bnoh  OMOS  will 

9  Paige  (N.  Y.),  171 ;  Drake  v.  Hudson  be  the  diminution  of  the  value  of  the 

Biver  B.  B.  Co.,  7  Barb.  508  ;  Bobinson  property    occasioned    by   these    eheiim- 

V.  N.  Y.  k  Erie  B.  B.  Co.,  27  Barb.  512  ;  stances,   and  not  the  difference  betwesa 

Ford  V,  Chicago  &  N.  W.  R.  R.  Co.,  14  the  value  of  the  property  befora  and  aftsr 

Wis.  609  (1861);  Protzman  v.  Indianapo-  the  building  of  the  road.    EUx..  I*  &  B. 

Us  &  Cine  B.  B  Co.,  9  Ind.  467  (1857);  S.  B.  B.  Co.  9.  Cknnbs,  10  Bosh  (Ky.)» 


§  711                           STREETS  :    RAILWAYS  THEREIN.  855 

which  hold  that  when  laiboad  companies  are  anthorized  to  use 

streets,  either  hy  the  legislature  or  by  competent  municipal  action, 
there  is  a  liability,  in  certain  cases,  to  the  adjoining  proprietor  f<yr 

eonsequential  damages,  other  than  for  property  taken  ;  but  elaborate 
treatment  of  questions  of  this  character  does  not  fall  within  the 
province  of  this  work.^ 

8S2  (1874) ;  9uipra^  sac    709,  note.    In  In  Illinois  cities  are  empowered  to  en- 

^tmntylvaniOf  in  the  absence  of  any  ex-  force  police  regulations  as  to  the  running 

preas  prorision  therefor  in  the  charter,  of  trains  to  secure  protection  to  persona 

the  company  is  not  liable  in  damages  for  and  property,  and  to  compel  railroad  com- 

the  annoyance  arising  from  the  noise,  cin-  panics  to  raise  or  lower  their  tracks  so  as 

ders,  and  smoke,  and  the  hindrance  to  the  to  conform  to  any  grade  which  may  at 

passage  of  carriagsa.    Stmthers  v.  Dun*  any  time  be  established,  and  when  such 

kirk,  W.  &  P.  By.  Co.,  87  Pa.  St.  282.  tracks  run  lengthwise  of  any  street,  aUey, 

See  Story  «.  K.  T.  Eler.   B.  R.  C,  90  or  highway  to  keep  the  same  on  a  level 

K.  T.   122  ;   Lahr  o.  Metrop.  Eley.  By.  with  the  street  surface.     Cairo  &  Y.  B.  B. 

Co.,  104  N.  Y.  268  ;  UUne  v.  N.  Y.  Cen-  Co.  v.  People,  92  IlL  179;  Olney  (Ciij  oQ 

tral  &  H.  B.  B.  B.  Co.  (leading  New  York  v.  Wharf,  115  IlL  519.     Where  tracks  are 

case  on  measure  of  damages)  101  K.  Y.  98  hdd  in  streets  connecting  railroads  with 

(1886);  Wheelock  v.  Noonan,  108  N.  Y.  public  warehouses,  manufactories,  wharves, 

179  (1888);  Beed  n.  State,  108  K.  Y.  407  <^  Ihey  are  considered  public  and  for  the 

(1888).  public  good.    Per  Scholfield,  J .  <<  In  such 

^  New   Albany   &   S.    B.  B.   Co.  «.  cases  the  tracks  so  laid  become  in  legal 

O'Daily,  13  Ind.   858  (1859) ;  8.  o.  12  contemplation,  to  aU  intents  and  effects, 

Ind.  551 ;  Lackland  v.  No.  Mo.  B.  B.  Co.,  tracks  of  the  railway  with  which  they  are 

S4  Ma  259  ;  Same  v.  Same,  81  Mo.  180 ;  connected,  and  open  to  the  public  use  and 

Porter  v.  Same^  83  Mo.  128;  Hinchman  v,  subject  to  the  public  control  in  all  respects 

Pateraon  Hone  By.  0>.,  17  N.  J.  £q.  75;  as  other  railway  tracks  are  open  to  public 

Hogencamp  v.  Same,  lb.  83 ;  Zabriskie  v.  use.     We  have  not  regarded  the  circum- 

Jeraey  City  &  B.  B.  B.  Ca,  18  N.  J.  £q.  stances  that  they  were  laid  with  private 

814  ;  McLauchlin  v.  Charlotte  &  S.  C.  B.  funds,  and  that  they  terminated  opposite  or 

B.  Co.,  5  Bich.  L.  (S.  C.)  583  (1850);  Cine  within  convenient  contiguity  of  a  private 

4  S.  G.  Av.  Street  By.  Ca  o,  Cummins-  manufacturing  establishment,  as  materially 

▼ille,  14  Ohio  St.  523;  Atchison  k  Nev.  affecting  them  and  giving  a  private  char- 

B.  B.  Co.  IT.  Garside,  10  Kan.  552  (1873),  acter  to  their  use.  ...    It  may  be,  in 

where  the  liability  of  the  railroad  company  such  cases,  that  it  is  expected,  or  even 

to  the  lotH>wner8  is  fully,  considered  by  that  it  is  intended,  that  such  tracks  will 

ValenUne,  J. ;  Eliz.,  L.  &  B.  S.  B.  B.  Co.  be  used  almost  entirely  by  the  manufac- 

«.  Combs,  10  Bush  (Ky.),  882(1874);  a  o.  turing  establishment,  yet,  if  there  is  no 

19  Am.  Bep.  67;  Pekinv.  Brereton,  67  IlL  exclusion  of  an  equal  right  of  use  by  oth- 

477  (1878) ;  8.  c.  16  Am.  Bep.  629.  era,  and  this  singleness  of  use  is  simply 

ConstUuHonal    provisions     have     been  the  result  of  location  and  convenience  of 

ordained   in   recent  years   in  several  of  access,  it  cannot  affect  the  question."  Chi- 

tha     States,    giving     compensation     for  cago  Dock  &  C.  Co.  r.  Canity,  115  IlL 

property   "  damaged "    or   "  injured,"  as  155,   167 ;  see    also  Truesdale  v.   Peoria 

veUas  for  property  "taken."    See  ante.  Grape  Sugar  O).,  101  IlL  561 ;  Mills  v. 

chap.  xvL  on  Eminent  Domain,  sec  587  a,  Parlin,  106  111.  60.     Ante,  sec.  710,  note. 

and  note.     Lewis  on  Eminent  Domain,  In  Indiana,  the  fee  of  the  streets  in 

•eet.  14-^2,  gives  these  and  kindred  pro-  towns  and  cities  seems  to  be  in  the  public ; 

Tiffions ;  and  their  judicial  construction,  at  all  events,  it  is  held  that  taking  the 

io  see.  221  et  seq.    So  Mills  on  Em.  Dom.,  street  for  the  laying  down  of  the  track  of 

•ee.  204  a.    Pod,  aeca.  995  a-995  e,  990,  a  railroad  is  not  taking  such  an  **  interest 

99%  and  cases.  in  the  land "  as,  under  the  statute,  will 
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§  712.  Abutter  may  raoorer  for  injnrlefl  to  Mi  Basements  of 
Access,  Iaic;lit,  and  Air.  —  There  is  a  large  class  of  cases  in  which  no 
recovery  can  be  had  for  mere  consequential  injuries  to  adjacent 
property  from  the  construction  of  public  improvements  iu  the 
streets  of  towns  and  cities,  the  lot-owner  holding  subject  to  the 
right  of  the  public  to  use  the  streets  for  any  purpose  consistent 
with  the  legitimate  uses  for  which  they  were  dedicated  or  acquired ; 
but  lot'Owners  have  a  peculiar  interest  in  the  adjacent  street^  viz., 
easements  of  access,  light,  and  air,  which  are  property  or  property 
rights,  and  as  such  are  as  inviolable  as  the  property  in  the  lots 
themselves ;  and  they  may  recover  from  the  company  making  such 
improvements  such  damages  as  they  sustain  by  injuries  to  or  in- 
vasions of  such  easements.^ 

§  713  (565).  Mnnioipal  Control ;  PoUoe  Anthority ;  Rate  of  Speed 
of  Railway  Trains ;  Obstructions.  —  Besulting  from  the  power  over 
Streets,  and  to  protect  the  safety  of  citizens  and  their  property, 
municipal  corporations,  in  the  absence  of  legislative  restriction,  may 
control  the  mode  of  propelling  oars  within  their  limits,  may  pro- 


entitle  the  adjoining  proprietor  to  the 
statutory  remedy  for  compensation.  Such 
proprietor  may  sue  for  the  consequential 
injury,  but  cannot  restrain  on  the  ground 
that  a  railroad  in  a  city  is  a  nuisance. 
New  Albany  &  S.  R.  R.  Co.  r.  O'Daily,  18 
Ind.  S53  (1859)  ;  8.  c.  12  Ind.  551  ; 
Protzman  v.  Indianapolis,  &c.  R.  R.  Co., 
9  Ind.  467  (1857).  See  Cox  v,  Louisville, 
N.  A.  &  C.  R.  R.  Co.,  48  Ind.  178;  Dwen- 
ger  V.  Chicago  &  G.  T.  By.  Co.,  98  Ind. 
153  ;  Terre  Haute  &  L.  B.  R.  Co.  r.  Bis- 
sell,  108  Ind.  113  ;  compare  with  Story  v. 
N.  Y.  Elev.  R.  R.  Co.,  90  N.  Y.  122  ; 
Lahr  v.  Metrop.  Elev.  Ry.  Co.,  104  N.  Y. 
268  ;  Pond  v.  Metrop.  Elev.  Ry.  Co.,  112 
N.  Y.  186  (1889).  Further,  as  to  nature 
of  rights  of  adjoining  lot-owner  in  street, 
regarding  the  use  of  the  street  as  ''ap- 
purtenant to  the  lot,"  and  as  property. 
Haynes  p.  Thomas,  7  Ind.  38  ;  Crawford 
».  Delaware,  7  Ohio  St.  459  ;  Cook  v.  Bur- 
lington, 30  Iowa,  94,  102 ;  ante,  sec  656  a 
et  seq. ;  post,  sec  990,  and  note.  City 
council  cannot,  by  its  license,  give  a  rail- 
road company  such  a  right  to  lay  down  a 
track  in  a  public  street  as  will  protect  it 
from  an  action  by  the  adjacent  lot-owner 
who  it  injured  by  a  change  in  the  grade 


or  elevation  of  the  street.  Protxmtn  «l 
Indianapolis,  &c  B.  B.  Co.,  9  Ind.  467 
(1857).  Distinguished  from  Snyder  v. 
Bockport,  6  Ind.  287  (1855).  Bat  set 
Slatten  v.  Des  Moines  VaL  B.  B.  Co^  29 
Iowa,  148.  In  Iowa,  the  oode  makes  • 
distinction  between  steam  xmilways  and 
horse  railways;  owners  of  abutting  kits 
being  entitled  to  damages  when  steam  rail* 
ways  are  built  along  streets,  but  not  when 
liorse  railways  are  so  built.  Soars  t .  Mar- 
shalltown  Street  By.  Co.,  65  Iowa,  742. 

^  Eliz.,  L.  &  B.  S.  B.  B.  V.  Combs» 
10  Bush  (Ky.),  882  (1874) ;  IndiaDapdia, 
B.  &  W.  R.  B.  Cc  V.  Hartley,  67  IU.  430 
(1873) ;  St.  Louis,  Y.  &  T.  H.  B.  B.  Co. 
V.  Capps,  67  III.  607  (1878)  ;  Stooe  fu 
Fairbury,  P.  &  N.  W.  B,  B.  Co.,  68  ID. 
894  ;  Story  v.  N.  Y.  Elev.  B.  B.  Co.,  90 
N.  Y.  122  ;  Lahr  v.  Metrop.  Eler.  By., 
104  N.  Y.  268 ;  Uline  v.  N.  Y.  C«ntnl  4 
H.  B.  R.  R  0>.,  101  N.  Y.  08  (1886) ; 
Wheelock  v.  Noonan,  108  N.  Y.  170 ;  Bead 
V.  SUte,  108  N.  Y.  407  (1888) ;  mft^ 
sees.  701-704 ;  Denver  v.  Bayer,  7  OdL 
113;  Sorensen  v.  Oreeley,  10  OdL  860 1 
Brakken  v.  Minneapolia  4  Si.  L.  By.  Oo.t 
29  Minn.  41 ;  see  also  DiUmbachv.  JM^ 
41  Ohio  St.  207. 
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hibit  the  use  of  steam  power,  and  regulate  the  rate  of  speed.^ 
Although  a  railway  passing  through  the  streets  of  a  city  under 
legislative  authority  is  not  a  nuisance,  yet  if  it  is  so  operated  as  to 
be  dangerous  to  private  property,  it  may  become  a  nuisance,  and 
the  company  may  be  indicted,  or  otherwise  proceeded  against,  ac- 
cordingly.^   A  municipal  corporation,  by  virtue  of  its  police  au- 

i  Donnaher  v.  State,  S  Sm.  k  Mar.  (16     &  M.  R.  R.  Co.,  9i  Iowa,  276.     Correll  v. 
)  649  (1847)  ;  Redfield  on  Railways     B.  C.  R  &  M.  R.  R.  Co.,  38  Iowa,  120. 


(6th  ed.)  aec.  226 ;  Bafialo  &  N.  F.  R.  R.  Bergmau  v,  St.  Louis,  Iron  Mountain  & 

Co.  V.  Bufialo,  5  UUl  (N.  Y.),  209.    Sup-  S.  Ry.  Co.,  88  Mo.  678  ;  Maban  v.  Union 

porting  text.    Richmond,  F.  &  Pot.  R.  R.  Depot,  &c.  Co.,  34  Minn.  29  ;  Faber  v. 

Co.  V.  Richmond,  96  U.  S.  521  (1877).  St.  Paul,  M.  &  M.  Ry.  Co.,  29  Minn.  465. 

See  OrdinaDces,  ante,  aec.  898.    Whitson  In  order  to  justify  a  court  in  declaring 

V.  Franklin,  34  Ind.  892  (1870) ;  Chicago,  void  an  ordinance  regulating  the  rate  of 

B.  I(  Q«  R.  B.  Co.  9.  Haggerty,  67  lU.  speed  of  railioay  trains  in  a  city,  as  being 

113  (1873);  Chicago,  R.  I.  &  P.  R.  R.  in  restraint  of  trade,  "  its  unreasonableness 

Co.  9.  Reidy,  66  III.  43 ;  Merz  v,  Missouri  or  want  of  necessity  as  a  measure  for  tbe 

Piicific  Ry.  Co.,  88  Mo.  672 ;  Robertson  v.  protection   of  life   and   property  should 

Wabash,  St.  Louis  &  Pac  By.  Co.,  84  Mo.  be  clear,  manifest,  undoubted,   so  as  to 

119  ;  North  Chicago  City  Ry.  Co.  v.  Lake  amount,  not  to  a  fair  exercise,  but  to  an 

Tiew,  105  IlL  183;  Same  v.  Same,  lb,  207;  abuse  of  discretion,    or   mere   arbitrary 

Meyers  «.  Chicago,  R.  L  &  P.  R.  Co.,  57  exercise  of  the  power  of   the  council." 

Iowa,  555.     An  ordinance  regulating  the  OUJUlan,  C.  J.,  in  Knoblock  r.  Chicago, 

nte  of  speed  of  railroad  trains  in  a  city  is  Milwaukee  &  St.  Paul  Ry.  Co.,  31  Minn. 

not  limited  to  such  parts  of  it  as  are  used  402. 

by  the  public ;  it  applies  to  switch-yards.         A  municipal  regulation  requiring  street 

Crowley  v.  Burlington,  C.  R.  &  N.  By.  Co.,  railroads  to  report  quarterly  tbe  number  of 

65  Iowa,  658.  Where  an  ordinance  required  passengers  carried  is  neither  unreasonable 

that  when  an  engine  was  used  in  the  city,  nor  in  restraint  of  trade.    St.  Louis  v,  St. 

a  man  should  ride  in  front  of  it  when  going  Louis  R.  R.  Co.,  89  Mo.  44. 
forward  and  on  the  tender  within  twelve         A  grant,  by  a  municipal  corporation  to 

inches  of  the  roadbed  when  going  backward,  a  railroad,  of  the  right  of  way  through 

it  was  held  that  its  spirit  and  intent  should  land,  made  by  an  ordinance  which  requires 

be  obaerved  though  a  literal  compliance  the  company  to  fence  in  its  road  and  main' 

was  too  dangerous  for  the  man's  safety,  tain  gates  at  street  crossings,  is  an  exercise 

Baltimore  &  0.  B.  R.  Co.  v.  Blali,  66  Md.  of  the  right  of  legislation,  having  the  force 

5S.     An  incorporated  town  is  authorized  of  law  within  the  city  limits,  and  not 

by  statute  to  prohibit  by  ordinance  riding  merely  a  contract.      Hayes  v,  Michigan 

or  driring  in  its  streets  faster  than  an  or-  Central  R.  R.  Co.,  Ill  U.  S.  228.    (In  this 

dioary  trot,  and  to  inflict  a  fine  therefor,  case  the  general  law  under  which  the  city 

Nealis  v,   Hayward,  4S  Ind.  19  (1874).  was    incorporated    conferred    upon  cities 

A  person  about  to  cross  a  railroad  track  power  to  require  raUroad  companies  to 

upon  tbe  public  street  of  a  city,  which  has  keep  flagmen  at  crossings,  and  to  "pro- 

an  ardinanee  limiting  the  speed  of  railroad  vide  protection  against  injury  to  persons 

traim,  has  a  right  to  presume,  until  the  and  property.") 

eootrary  is  made  apparent,  that  the  com-         ^  Hentz  v.  Long  Island  R.  B.  Co.,  13 

pany  will  not  ran  its  trains  in  violation  of  Barb.  646  (1852);  State  v.  Tupper,  Dudley 

such  oirdinanoe.    The  running  of  a  railroad  L.  (S.  C.)  135  (1838).    See,  also,  Bedfield 

timtn  within  city  limits  at  a  prohibited  on  Railways  (6th  ed. ),  sec.  226,  and  au- 

cats  of  speed  constitntes  negligence  per  se,  thorities  there  cited  ;  Pierce  on  Railways, 

When  iht  statute  imposes  a  duty,  the  245-248.    Such  an  ordinance  held  to  oper- 

fdlora  to  discharge  this  duty  constitutes  ate  throughout  entire  limits  of  city,  in- 

s^^igenee;  following  Dodge  v.  B.  C.  R.  eluding  portions  not  platted  into  lots. 
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thority  and  power  over  its  streets,  may  enact  an  ordinance  to 
prohibit  cars  from  obstructing  the  crossing  of  its  streets ;  and  the 
court  expressed  the  opinion  that  trains  could  be  so  made  up,  and 
the  road  so  operated,  as  to  make  it  unnecessary  to  block  up  the 
streets.^ 


§  714.    Police  Power  OTer  RaUway  Company  oconpyixig  Streeta. 

—  A  railroad  company  incorporated  under  a  general  law,  which  by 
its  terms  is  subject  to  amendment,  is  entitled  to  no  exemption  fix)m 
the  power  of  police  regulation  to  which  natural  persons  are  subject 
in  the  use  of  their  property.  The  legislature  may,  by  subsequent 
act,  require  the  company  to  light  such  portion  of  the  railroad  as  is 
within  a  city  or  incorporated  place.* 


Whitson  V.  Franklin,  84  Ind.  392  (1870). 
Construction  of  special  charter  on  the  sub- 
ject State  V,  Jersey  City,  29  N.  J.  L.  170 
(1861)  ;  see  ante,  sec.  874,  and  notes,  /n- 
dictmerU^  post,  sees.  865,  note,  981,  938. 

^  IlL  Central  R.  R.  Co.  v.  Galena,  40 
111.  344  (1866) ;  Toledo,  P.  &  W.  By.  Co. 
V,  Chenoa  Trs.,  48  IlL  209  ;  St.  Louis,  A. 
&  T.  H.  R.  R.  Co.  V.  Belleville,  122  111. 
876.  An  ordinance  forbidding  "  any  kind 
of  obstruction  "  in  the  streets  was  deemed 
comprehensive  enough  to  embrace  the  o6- 
strucHon  of  a  street  by  a  railroad  company 
with  its  cars.  lU.  (Central  R.  B.  Co.  v. 
Galena,  40  111.  844  (1866);  Great  Western 
R.  R  Co.  V.  Decatur,  38  111.  381;  Gahagan 
V.  Boston  &  Lowell  R.  K.  Co.,  1  Allen 
(Mass.),  187.  An  ordinance  passed  by 
virtue  of  the  police  power  and  Uie  general 
right  to  control  streets,  requiring  a  rail- 
road company  to  keep  a  flagman  at  a  street 
crossing,  where  there  was  but  a  single  track 
and  which  was  not  an  unusually  danger- 
ous  crossing,  was  held  to  be  unreasonable 
and  void.  Toledo,  W.  &  W.  Ry.  Co.  v. 
JacksonvUle,  67  IlL  87  (1878);  8.  c.  16 
Am.  Rep.  611.  But  a  regulation  require 
ing  a  railroad  company  to  place  a  flagman 
at  such  places  where  danger  to  the  public 
safety,  in  the  judgment  of  prudent  per- 
sons, might  be  apprehended  at  any  time, 
would  be  a  reasonable  one,  and  could  un- 
questionably be  enforced.  Toledo,  W.  & 
W.  By.  Co.  V.  Jacksonville,  67  IlL  87 
(1873). 

As  to  duty  of  a  railroad  company  to 
keep  in  repair  new  and  substituted  cross- 
iqg  in  lieu  of  old  and  abandoned  one,  see 


People  V,  Chicago  &  A.  R.  R.  Ca,  67  IlL 
118  (1878).  The  relative  powers,  duties, 
and  liabilities  of  municipal  oorporatioii 
and  railroad  company  in  respect  to  nil- 
way  crossings  over  streets,  under  the  le- 
gi^tion  of  Ocmneetieut,  are  very  foUy  con- 
sidered, and  former  cases  commented  on, 
in  Burritt  v.  New  Haven,  42  Conn.  174 
(1875).  Railroads  have  no  right  to  erect 
fences  across  platted  streets  or  alleys  thoogh 
they  are  not  in  use  nor  in  condition  to  be 
used  by  the  public.  Lathrop  «.  Centnl 
Iowa  Ry.  C!o.,  69  Iowa,  105.  In  Kamsai, 
cities  of  the  first  class  have  power  to  r^ 
quire  railroads  to  erect  viaducts  over  their 
tracks  at  street  crossings,  and  they  nay 
be  compelled  by  mandamus  to  erect  thenu 
State  V.  Missouri  Padfio  By.  Co.,  88  Kan. 
176. 

*  Cincinnati,  H.  &  D.  B.  B.  Co.  «. 
Sullivan,  82  Ohio  St  162.  The  proviaiflB 
of  the  Ohio  Munic  Code,  chap.  SS,— 
authorizing  city  and  village  oonncils  by 
ordinance  to  require  railroad  ooiporatioiiis 
to  light  their  roads,  Ac.,  and,  on  defiuil^ 
the  lighting  to  be  done  at  their  expenM^  — 
is  constitutionaL  Gn  such  de&nlt,  the 
expense  of  such  lighting  may  be  aasensd 
or  dedared  a  lien  on  any  of  the  real  estate 
of  the  corporation  within  the  mntildpality. 
The  expense  of  lighting  is  not  a  tax  or 
assessment  in  the  nature  of  a  tax  for  local 
improvements,  and  cannot  he  snmnutfily 
placed  upon  the  county  duplicate ;  it  brmI 
be  collected  by  suit  in  the  nam*  of  ths 
municipality,  as  prescribed  in  the  Ood% 
chap.  xxxiL,  sees.  046-^58.  IK  JPK 
sec  720,  and  notes. 
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§  715  (566).  HoTM  Railways  in  Streets  ;  Mnnioipal  Control ;  Davis 
▼.  New  Tork.  —  The  power  of  municipal  corporations  to  atUfiar^ 
ixe  the  establishment  of  horse  railways  within  their  limits,  or  to 
authorize  the  use  of  the  public  streets  for  that  purpose,  has  pre- 
sented some  interesting  questions  for  adjudication.  In  a  leading 
case  —  Davis  v.  New  York/  —  it  appeared  that  the  city  corporation, 
hj  its  charter,  possessed  general  power  to  open,  alter,  repair,  and 
i^ulate  the  streets.  By  virtue  of  this  power  and  without  any 
express  authority,  mediately  or  immediately,  from  the  legislature, 
the  corporation  of  the  city  undertook,  by  resolution,  to  confer  upon 
an  association  of  persons  the  exclusive  right  to  construct  and  main- 
tain for  a  term  of  years  a  railway  in  Broadway  for  the  transportation 
of  passengers  for  profit  It  was  the  opinion  of  five  of  the  seven 
judges  of  the  Court  of  Appeals  taking  part  in  the  decision  of  the 
cause  that  the  resolution  was  void.  The  judges  delivering  opinions 
discussed  the  question  whether  the  municipal  government,  in  the 
exercise  of  their  authority  over  the  streets,  might  construct,  or  by 
mere  license,  revocable  at  pleasure,  authorize  others  to  construct 
such  a  railway,  but  reached  different  conclusions  upon  it.^ 

§  716  (567).  Same  subject. —  The  fudgm^ent  of  the  court  in  the 
case  just  m^entioned  rests  upon  the  sound  principle  that  the  powers 
of  a  corporation  in  respect  to  the  control  of  its  streets  are  held  in 
trust  for  the  public  benefit,  and  cannot,  unless  clearly  authorized  by 
a  valid  legislative  enactment,  be  surrendered  or  delegated  by  con« 
tract  to  private  parties  either  corporate  or  natural  In  this  case 
there  was  no  such  authority,  and  hence  the  resolution  of  the  council 
authorizing  private  persons  to  construct  and  operate  a  railroad  upon 
certain  terms,  without  power  of  revocation  and  without  limit  as  to 
time,  was  not  a  license  or  act  of  legislation,  but  a  contract ;  void, 
however,  because  if  valid  it  would  deprive  the  corporation  of  the 
control  and  r^ulation  of  its  streets.'  "  Taking  the  whole  ordinance 
together,"  says  Comstock,  J.,  in  his  opinion, ''  it  is  no  less  than  an 
abrogation  by  the  common  council  of  their  powers  and  duties  over 

1  DftYis  V.  New  Tork,  14  N.  T.  506  they  cannot  be  enforced.     People  v.  Bai> 

(1S5«) ;  see  alao  Binningham  &  P.  M.  St.  naid,  110  N.  Y.  548  (1888). 

By.  Ca  9.  BirminghAm  St.  Ry.  Co.,  79  >  Text  quoted  with   approval.      Des 

AIa.  465;  Newell  9.  Minn.  &c  Ry.  Co.,  Moines  Street  R.  R.  Co.  v,  Des  Moines 

$6  Minn.  112.  Broad-Gauge  St.  Ry.  Co.,  73  Iowa,  518 

*  By  ctatute  in  Kew  Tork  (chaps.  65  (1887),  where  an  exclusive  grant  to  a  street 

■nd  642,  Laws  of  1866)  cities  may  sell  the  railroad  company  to  use  streets  for  thirty 

ij^t  to  construct  street  railroads  to  the  years  was  sustained  as  lawful  under  sec. 

Ugjiett  bidder.     In  doing  so  they  may  464  ofthe  Code  of  Iowa.    See  Index,  titles: 

impoM  conditions,   but   such  conditions  ContractSf  Monopoly,  Ordinances. 
aitft  be  specified  in  the  notice  of  sale,  or 
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and  concerning  the  public  streets,  and  a  surrender  of  a  considerable 
portion  of  those  powers  and  duties  into  the  hands  o£  private  in« 
dividuals,  or  a  private  corporation.  This  the  corporation  of  New 
York  cannot  do.  Time  and  experience  may  give  a  very  unfavorable 
solution  to  the  question  whether  this  railroad,  or  any  railroad  in 
Broadway,  can  be  beneficial  to  the  public;  but  the  hands  of  the 
city  government  will  be  tied  by  the  contract  into  which  it  has 
entered,  and  future  change  and  improvement  may  be  prevented 
by  the  voluntary  surrender  —  in  efiFect,  in  perpetuity  —  of  its  own 
powers.  On  this  ground  the  ordinance  is  void."  ^  This  view  was 
subsequently  approved  by  the  same  court,^  and  is  iinquestionahly 
sound. 

§  717  (568).  LeglalatiTa  Sanction  neoeasary  to  anthorlso  Rail- 
waya  in  StreeU  and  Highwaya.  —  In  Great  Britain,  l^^lative 
authority  or  sanction  is  necessary  to  enable  the  town  or  others 
to  occupy  the  streets  or  highways  for  the  purpose  of  a  horse  or 
street  railway ;  ^  and  such  is  doubtless  the  law  in  this  country.^ 

1  Per  Comstock,  J.,  in  Davis  v.  New  nicipal  authorities,  had  laid  down  and  wu 

York,  14  N.  Y.  506,  532.    That  experience  maintaining  its  pipes  in  the  streets  of  a 

has  since  given  a  favorable  solution  to  the  city,  and  a  street  railway  company  was 

question  of  a  street  railway  in  Broadway,  wrongly   informed   by  the  employees  of 

does  not  at  all  impair  the  argument.    The  the  gas  company  respecting  the  location  of 

case  of  Davis  v.  New  York  is  approved  by  the  latter*s  pipes,  so  that  the  railway  tTMk 

Clifford,  J.,  arguendo,  in  People's  Railroad  was  laid  over  them,  — SeUL,  that  while 

o.  Memphis  Railroad,  10  Wall.  88,  52  ;  the  gas  company  might  be,  yet  in  this 


^ 


Citizens'  Street  Ry.  Co.  v.  Jones,  84  Fed.  it  was  not,  estopped  from  disturbiqg  the 

Rep.  579.  railway  track,  in  order  to  repair  its  prop- 

«  Milhaui;.  Sharp,  27  N.Y.  611  (1868);  erty.    Davenport  Central  R.   R.  Co.  «. 

8.  c.  15  Barb.  528  ;  followed,  Coleman  v.  Davenport  Gasl.  Co.,  43  Iowa,  801. 
Second  Ave.  R.  R.  Co.,  38  N.  Y.  201  ;         A  dty  may  determine  what  part  of  a 

Louisville  City  Ry.  Co.  v.  Louisville,  8  street  may  be  used  by  a  boTae  railway. 

Bush  (Ky.),  415,  421;  Covington  Street  Where  a  grant  has  been  made  to  a  railwij 

Ry.  Co.  V.  Covington,  9  Bush,  127.     These  company  to  use  the  street  generally,  a 

cases  are  to  be  distinguished  from  Brooklyn  subsequent  grant  to  another  company  to 

V,  Brooklyn  City  R.  R.  Co.,  47  N.  Y.  475  use  a  particular  portion  will  be  prot«eted 

(1872)  ;  8.  0.  7  Am.  Hep.  469.    See  State  after  the  road  has  been  oonstracted  mder 

V.  Trenton,  86  N.  J.  L.  83 ;  Protzman  v,  it.    Fort  Worth  St  Ry.  Co.  v.  Roaedak 

Indianapolis,  &c.  R.  R  Co.,  9  Ind.  468  ;  St  Ry.  Co.,    68  Tex.  169.     See  this  ease 

Commonwealth  v,  Erie  &  M.  E.  R.  R.  Co.,  also  for  constmction  of  ordlnancea  glut- 

27  Pa.   St  844  ;    Stanley  v,  Davenport,  ing  use  of  streets  conditionally. 
64   Iowa,   468  (1879)  ;   s.  c.  9  C.  L.  J.         *  Galbreathv.  Armour,  4  Bell  AppiOss. 

898;  Hinchman  v.  Paterson  Horse  R.  R.  874  ;  Queen  v.  Gas  Co.,  2  EUii  It  EL  651; 

Co.,  17  N.  J.  Eq.  75;  Memphis  City  B.  R.  Queen  v.  Charlesworth,  16  Q.  B.  lOlS; 

Co.  V.  Memphis,   4  Coldw.   (Tenn.)  406  R^gina  o.  Train,  9  Coz  Cr.  Gas.  180. 
(1867) ;  Richmond  County  Gasl.  Co.  v,         «  Boston  v.  Richardson,  18  Allen,  146^ 

Middletown  (contract  for  gas),  59  N.  Y.  160,  per  Gray,  J. ;  Denver  &S.  Ry.Oa.fb 

S88  (1874)  ;  oiKe,  sec.  97.    Where  a  gas  Denver  City  Ry.  Co.,  8  Col.  678  (1875) ; 

oompany,  with  the  i^ermission  of  the  mu-  Memphis  City  B.  R.  Co.  «•  Manphi^  I 
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Whether  powers  granted  to  a  municipality  will  include  the  au- 
thority to  consent  to  such  a  use  of  the  streets  by  a  company  that 
is  otherwise  authorized  thus  to  use  them,  is  a  question  of  construc- 
tion when  the  authority  is  not  conferred  in  express  terms.  If  not 
thus  conferred  its  existence  will  be  denied  unless  upon  the  whole 
charter  or  legislation  the  implication  is  clear.^ 

§  718  (569).  Special  Charter  ProTision  constmed.  —  The  char- 
ter of  New  Orleans  gave  to  the  city  the  power  "  to  regulate  and 
improve  streets,"  and  to  "  regulate  carts,  &c.,  and  vehicles  of  every 
description  thereon;"  and  a  State  law,  in  relation  to  public  improve- 
ments, declared  that  '*  no  railroad,  plank-road,  or  canal  should  be 
constructed  through  the  streets  of  any  incorporated  city  or  town 
without  the  consent  of  the  municipal  council  thereof."  Under 
these  circumstances,  it  was  held  competent  for  the  city  to  grant  the 
right  of  way  in  the  streets  to  private  individuals,  for  a  specified 
time,  for  the  purpose  of  laying  down  rails  and  running  horse-cars 
over  them,  according  to  a  tariff  to  be  fixed  by  the  common  council.* 

Coldw.  (Tenn.)  406  (1867) ;  State  v.  Hobo- 
ken,  85  N.  J.  L.  205 ;  NeweU  v.  Minne- 
apolis, L.  &  M.  By.  Co.,  85  Minn.  112  ; 
ICills  Em.  Doro.  sees.  201-208,  and  cases 
died;  Redfield  on  Railways  (Sded.  ),p.  817, 
top^  where  the  valuable  report  of  this 
learned  and  able  jurist  to  the  MassachtiseUs 
legtsbiture,  in  respect  to  tlic  rights  and 
interests  of  street  railipays,  is  reprinted. 
After  stating  that  it  is  not  competent  for 
any  one  to  lay  a  passenger  railway  in  the 
streets  at  his  option,  and  that  municipali- 
ties cannot  create  such  companies,  Judge 
RedJUld,  in  the  report  above  mentioned, 
observes  that  **  it  is  now  entirely  wcU 
Kttled  that  such  a  franchise  in  the  high- 
ways can  only  be  created  by  legislative 
grant.  It  is  a  franchise  to  carry  passen- 
gen  and  to  demand  toUs.  This  is  one  of 
the  prerogatives  of  sovereignty,  and  de- 
rivable only  through  the  action  of  the 
legislature.  ...  It  is  not  like  ordinary 
mechanical  or  manufacturing  business, 
which  any  one  may  institute  at  pleasure." 
This  report  appears  in  5th  ed.  of  Redfield 
on  page  828,  top,  vol.  1,  following  sec. 
78,  bat  is  omitted  entirely  from  the  6th 
edition  —  see  page  880,  top,  first  volume. 
The  Rapid-Transit  Act  of  New  York, 
■athorizing  an  extensive  system  of  rapid 
tnuKt  by  devoted  raUroada  through  cities, 
WW  sofltiiined  against  various  objections  to 
VOL.  u.  — 14 


its  constitutional  validity.  N.  Y.  Elevated 
R.  R.  Co.,  In  re,  70  N.  Y.  827  ;  GObert 
Elevated  Ry.  Co.,  In  re,  lb,  861  (1877). 
Post,  sees.  723  a-728  d. 

In  the  charter  of  a  street  railway  com« 
pany,  it  was  authorized  by  the  legislature 
to  use  the  streets  of  a  city  upon  obtain- 
ing the  consent  of  the  council,  and  by  a 
supplement  to  the  charter  it  was  author- 
ized to  construct  several  tracks  specified, 
no  reference  being  made  to  any  consent 
of  the  council ;  and  it  was  decided  that, 
as  to  such  tracks,  the  consent  of  the  coun- 
cil was  unnecessary.  Jersey  City  v,  J.  C. 
&  B.  R.  R.  Co.,  20  N.  J.  Eq.  360  (1869). 

*  Infra,  sec.  719.  See  Brown  v,  Du- 
plessis,  cited  in  next  section.  Newell  v, 
Minneapolis,  L.  &  M.  Ry.  Co.,  35  Minn.  112, 
holding  that  general  power  over  streets  did 
not  embrace  the  power  to  authorize  the 
use  of  streets  by  horse  railways. 

*  Brown  v.  Duplessis,  14  La.  An.  842 
(1859).  The  Supreme  Court  of  Louisiana, 
in  the  case  just  cited,  in  holding  that  the 
adjacent  lot-owners  could  not  eiyoin  the 
city  from  authorizing  the  use  of  the  pub- 
lic streets  for  laying  down  and  operating 
horse  railways,  assign  the  following  rea- 
sons for  their  judgment :  "  Streets,  public 
walks,  and  quays  are  things  which  belong 
in  common  to  all  inhabitants  of  cities 
and  other  places,  and  to  the  use  of  which 
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§  719  (570).  Charter  Power  of  Mnnicipalities  ae  to  Street  Rail- 
ways.—  Aside  from  the  question  as  to  the  right  of  adjoining 
lot-owners  to  additional  compensation,  the  l^islature  has,  in  the 
absence  of  special  constitutional  restriction,  the  ondoubted  power  to 
authorize  at  pleasure  the  use  of  streets  for  railroad  purposes ;  and 
the  usual  extensive  powers  conferred  upon  municipal  corporations 
to  improve  and  control  streets  and  regulate  their  use,  will,  if  there 
are  no  provisions  showing  a  different  legislative  intent,  it  is  be- 
lieved, ordinarily  authorize  them  to  use  or  permit  the  use,  in  the 
usual  manner,  under  municipal  regulation,  of  a  reasonable  portion 
of  the  street  for  horse  railways,  provided  they  do  not  surrender  or 
abdicate  their  legislative  and  police  powers  and  functions  with 
respect  to  the  streets  and  the  persons  or  corporations  thus  licensed 
to  use  them.^  The  legislature  may  authorize  the  municipalities  to 
give  or  withhold  an  absolute  assent  to  such  a  use  of  their  streets, 
or  it  may  leave  tJum  free  to  annex  conditions,  or  it  may  itself  require 
certain  conditions  to  be  met  before  the  grant  shall  be  made  by  the 
municipal  authorities.* 

all  the  inhalHtants  of  a  city  or  other  modes  of  conTeyance.  If  it  does  not  suit 
place,  and  even  strangers,  are  entitled  in  the  public  ooffers  or  the  pahlic  couTen* 
common  (Ciril  Code,  449,  444,  445).  ience  that  the  dty  should  lay  rails  for  the 
Plaintiffs  cannot,  then,  claim  an  exclusive  fnee  use  of  the  public,  it  follows  from  the 
use  of  the  streets,  or  complain  if  their  premises  [but  see,  on  this  point,  Davis 
use  be  impeded  by  a  similar  use  of  the  r.  New  York,  ntpra]  thmt  the  dty  has 
streets  by  other  persons.  ...  No  citizen  the  prerogative  of  selling  the  ri^t  of 
has  a  legal  right  to  complain  that  the  way,  for  a  specified  time,  to  one  or  moxe 
strcets  are  used  by  other  citizens  in  a  persons,  who  shall  lay  rails  and  have  the 
peculiar  manner,  even  if  it  cause  him  a  privilege  of  running  can,  drawn  by  horses 
little  inconvenience,  so  long  as  he  himself  or  mules,  acconiiug  to  a  tariff  fixed  by 
is  allowed  the  free  use  of  the  str^'ts  in  the  common  counciL  This  does  not  im- 
his  pe-:uliar  mode.  The  stTvets  are  des-  pede  the  ordinary  mode  of  use,  pnomotes 
tined  for  public  use,  but  not  for  a  i^xrticxt'  trade,  unites  distant  parts  of  the  dty, 
lar  mode  of  public  use.  If  the  city  of  Iwuefits  the  health  of  dtizens  by  enabling 
Xew  Orleans  wished  to  exper.d  the  money  them  to  live  beyond  the  crowded  thorough- 
necessary  for  the  laying  of  nils  thr\->i;t;h-  fjrv:s  snd  is  not  an  alienation  or  appropri- 
out  the  city,  for  the  purp«^se  of  pem:it-  ation  of  a  portion  of  the  public  streets  for 
ting  all  who  wished  to  ran  their  own  oArs  private  uses."  Ar  CWc,  J.,  in  Brown  e. 
thereupon,  drawn  by  horses  or  nrj'.es  no  Puplessis,  14  La.  An.  842  (1859).  AnU, 
one  could  cv'»mplain  ^if  it  hsi  the  jv»wor  seci  97,  T15,  716. 

thus  to  expend  n'.oney]  so  Kv.g  as  i:  did  *  But  see  tupra,  sees.  717,  718,  and 
not  prevent  other  mvxles  of  trAversir.i:  the  cases  cited  in  the  foregoing  notes  on  this 
stxvets :  for  tmvelling  in  cirs  on  rails  is  sul^'ect.  As  to  ^ciiin  railwnys  in  streets 
one  mokie  of  using  public  strwtis  and  the  legislstive  authority  must  appear  by  ex- 
there  is  no  reason  in  the  natun*  of  thirgs  press  provision  or  clear  implicmtion.  Supra, 
why  it  should  be  lawful  to  travel  in  a  «c.  7^7 :  Story's  Case,  90  N".  Y.  122, 1«0- 
carriage  or  gig  upon  the  strvet*.  An.i  not  '  No.  Crutral  R.  R.  Co.  r.  Baltimore^ 
lawful  to  travel  in  a  car  n]vn  nils  tlxed  £1  M.i  $8  :  Pacific  R.  R.  Co.  r.  LssTen- 
in  the  streets,  but  not  so  liid  as  to  pn^-  wo:th.  1  DUlon  C.  C.  R.  S9S  (1871); 
irant  tlw  use  of   the   stxeeu  by   oUier  FrviUonl  &  Phila.  Paai.  By.  Co. «.  Fhili- 


§  720  STREETS  :    HORSE  RAILWAYS  THEREIN.  863 

§  720  (571).  Property  Owner's  Consent;  when  required,  is  juris- 
dictional ;  Police  Control.  —  Thus,  by  a  statute  of  Ohio  relating  to 
the  construction  of  street  railways,  city  councils  were  prohibited 
from  permitting  their  construction,  without  "  the  consent  of  a 
majority  in  interest  of  the  owners  of  the  property  upon  the  street 
being  first  had  and  obtained ; "  and  it  was  held  that  such  consent 
was  essential  to  the  power  of  the  city  to  grant  such  permission  ; 
and  that  the  action  of  the  city  council  giving  permission  did  not 
conclude  the  property  owner  on  the  question  whether  the  requisite 
majority  had  assented.^    It  was  also  decided  in  the  same  case  that 

delphia,  58  Pa.  St.  119  (1868) ;  Moses  v,  Frankford  Pass.  Ry.  Co.  v.  Philadelphia, 

Pittsburgh,   Ft  W.  &  C.  R.  R.  Co.,  21  58  Pa.  St.  119;  New  York  v.  Third  Av. 

IlL  522  ;  ainton  v.  Cedar  Rap.  &  Mo.  R.  R.  R.  Co.,  83  N.  Y.  42  ;  Philadelphia  v. 

B.  R.  Co.,  24  Iowa,  455 ;  People  v.  Eerr,  Lombai-d  &  S.  S.  Pass.  B.  R.  Co.,  3  Graut 

27  N.  Y.  188  ;  Kellinger  v,  Forty-Second  (Pa.),  403  ;  Cine.  &  S.  G.  Av.  Street  Ry. 

Street,   &c.    R.    R.  Co.,   50  X.   Y.    206  Co.   v,  Cumminsville,   14  Ohio  St.  523 ; 

(1872)  ;     Hinchman    v.    Pateraon  Horse  McFarland  v.   Orange  &  N.  H.  C.  R.  R. 

R.   R.   Co.,   17  N.  J.  Eq.  75;  Common-  Co.,  13  N.   J.  Eq.  17;    State  v,  Jersey 

wealth  p.  Central  Pass,  Ry.  Co.,  52  Pa.  City,  29  N.  J.  L.  170  ;   Pittsburgh  &  B. 

St.  506  ;  Philadelphia  v,  Lombard  &S.  S.  Pass.  B.  B.  Co.  v.  Birmingham  Bor.,  51 

Pass.  R.  R.Co.,  8  Grant  (Pa.),  408 ;  New  Pa.  St.  41 ;  Wolfe  v.  Cov.  &  Lex.  R.  R. 

Albany  &  S.  B  R.  Co.  v.  O'Daily,  13  Ind.  Co.  15  B.  Mon.   404  ;    Redfield  on  Rail- 

S5S  ;  Lex.  &  O.  R.  R.  Co.  v.  Applegate,  ways,  sec.  76,  and  notes  ;  State  v,  Herod, 

8  Dana  (Ky.),  289 ;  Looisville  City  Ry.  29  Iowa,  123  (1870)  ;  Slatten  v.  Des  M. 

Co.  V.  Louisrille,   4  Bush  (Ky.),  478  ;  VaL  B  B.  Co.,  lb,  148  ;  Hobart  v.  Mil- 

Cosby  V.  Owensboro  &  R.  R.  B  Co.,  10  waukee  City  R.  R.  Co.,  27  Wis.  194  ;  s.c. 

Bosh,  288  (1874)  ;  Tenn.  &  Ala.  B.   R.  9  Am.  Rep.  461,  and  notes  ;  Loui&ville 

Co.   V.    Adams,    3    Head  (Tenn.),   596;  City  Ry.  Co.    v,  Louisville,  8  Bush,  415 

People  V,  N.  Y.  &  Harlem  R.  R.  Co.,  45  (1871) ;  Brooklyn  v,  Brooklyn  City  K.  R. 

Barb.  73;  Sixth  Av.  R.  R.  Co.  v.  Kerr,  Co.,    47  N.  Y.  475  (1872)  ;  Coast  Line 

72  N.  Y.  330  ;  People  v.  Third  Av.  R.  R  BR.  Co.  v.  Cohen,  50  Ga.  451  (1873)  ; 

Co.,  45  Barb.  63  ;   McFarland  v.  Orange  Lewis  £m.    Dom.  sec.    125,   and   cases  ; 

k  N.  H.  C.  R.  B  Co.,  13  N.  J.  Eq.  17 ;  Mills  Em.    Dom.   sec.    205,    and    cases. 

Brooklyn  Central  B.    R.    Co.  v.  B.   City  Relator  had  a  grant  from  the  city  to  lay 

B  R.  Co.,  32  Barb.  358  ;  N.  Y.   &  Har-  a  double  track  for  a  railroad  on  certain 

lem  B  B  Co.  v.  New  York,    1   Hilton  streets  upon  condition  inter  alia  that  no 

(N.  Y.),  562;  Mercer  v,  Pittsburgh,  Ft.  steam  power    should  be  used.      It  con- 

W.  fc  C.  B  R.  Co.,  36  Pa.  St.  99  (1859)  ;  structed  and  used  a  horse-railway.     After- 

Memphis  City  R.  B.   Co.  v.  Memphis,  4  wards  it  proposed  to  adopt  the  cable  xys- 

Coldw.  (Tenn.)  406  (1867);  Jersey  Cityfc  few,  and  applied  to  the  commissioner  of 

B.  B  B  Co.  V.  J.  C.  k  Hob.  H.  B.  R.  Co.,  public  works  for  a  permit  to  make  tlie 

20  N.  J.  Eq.  61  (1869) ;  Damour  i;.  Lyons,  necessary  excavations  in  the  street,  which 

44  Iowa,  276,  citing  text;  Hodges  v.  Balti-  being  refused,  the  relator  sought  to  com- 

more  Union  Pass-  By.  Co.,  58  Md.  603.  pel  the  granting  of  the  permit  by  monda- 

The  extent  of  municipal  povotr  and  can-  mus.    It  was  held  that  he  was  not  entitled 

trol  over  $treel  railuxtys  and  common  rail-  to  the  writ,  on  the  ground  that  the  fran- 

way$  depends,  of  coarse,  on  the  charter  of  chise  granted  did  not  embrace  the  right  to 

the  company  and  that  of  the  municipality,  excavate  and  use  the  streets  for  a  cable 

fafaject  to  the  provisions  of  the  Constitu-  road.     People  v.  Newton,  112  N.  Y.  396 

tkm.     See  State  v.  Hoboken,  80  N.  J.  L.  (1889). 

SS5 ;    Middlesex  B  B  Co.  v.  Wakefield  ^  Roberts  v.  Easton,   19  Ohio  St.  78 

(faUd  diacinaion),  108  Mass.  261  (1869) ;  (1869) ;  anU,  sees.  521-532,  551. 
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a  second  or  additional  track  was  in  the  natare  of  a  new  enterprise, 
and  required  an  independent  consent  of  the  property  owners  in- 
terested, and  that  those  who  had  assented  a  year  before  to  a  single^ 
track  road  could  not  be  counted.^  But  even  direct  legislative 
authority  to  a  street-passenger  railway  corporation  to  carry  passengers 
in  cars  over  the  streets  of  a  city  does  not  exempt  the  corporation 
from  municipal  or  police  control  Indeed,  the  principle  is  a  general 
one,  that  when  a  business  is  authorized  to  be  conducted  by  a  cor- 
poration within  a  municipality,  the  latter  presumptively  possesses 
the  same  right  to  regulate  it  that  it  possesses  over  the  like  business 
conducted  by  private  persons.* 

§  721  (572).  Rights  and  ZdabUities  of  the  Company.  —  BaUs  laid 
down  by  a  horse  railroad  corporation  in  a  public  street  are  the 
private  property  of  the  corporation^  so  that  a  rival  corporation  cannot 
use  them  on  the  ground  that  they,  as  part  of  the  public,  have  the 
right  to  travel  and  run  cars  anywhere  on  such  street'    A  street 

1  And  it  was  farther  held  in  Roherts  v.  plows  hy  street  railways.     Broadway  A 

Easton,  mpra,  that  the  act  of  the  legisla-  Seventh  At.  Ry.  Co.  v,  New  York,  49 

ture  forhidding  city  councils  to  permit  Hon,  126.     Streets  cannot  be  used  by 

the  streets  to  be  nsed  for  street  railways  a  company  to  supply  itself  with  depot  or 

without   the  assent  of  property  owners  terminal  facilities.    Mahady  v.  Bnshwick 

thereon,  recognizes  in  them  such  an  in-  B.  B.  Co.,  91  N.  T.  148 ;  Barney  o.  Eeo> 

terest  as  entitles  (hem  to  an  injunction  kuk,  4  Dillon  C.  C.  B.  598;    8.  a  af- 

against  the  construction  of  the  road  where  firmed,  94  IT.  S.  824.    Lewis  Bm.  Dam. 

the  council  granted  permission  without  the  sec  637.    ^nfe,  sec  714. 
requisite  consent  of  the  proprietors  inter-         '  Jersey  City  &  B.  B.  B.  Co.  «.  J.  C.  k 

ested  being  obtained.    AnU,  sec.  661.    Aa  Hob.  H.  B.  B.  Co.,  20  N.  J.  £q.  61  (1S69) ; 

to  second  track,    iSo.  Pac.  B.  R.  Co.  r.  Reed,  Brooklyn  Central  B.  B.  Co.  v.  6.  City 

41  Cal.  256  (1871).    See  also  Denver  &  S.  B.  B.  Co.,  82  Barb.  858.     See  Denver  k 

By.  Co.  V.  Denver  City  By.  Co.,  2  Col.  678  S.  Ry.  Co.  r.  Denver  aty  By.  Co.,  S  CdL 

(1875);  T^ewis  Em.  Dom.  sec.  117.  678(1875).  Bight  of  one  company  to  niafti 

^  Frankford  Pass.  Ry.  Co.  v.  Philadel-  crossing  over  the  track  of  another.    Maiket 

phia,   58    Pa.   St.  119   (1868);  State  v.  Street  By.  Co.  v.  Central  By.  Co.,  51  Gd. 

Herod.    29   Iowa,  123  (1870) ;  LouisviUe  583. 

City  By.  Co.  v,  Louisville,  4  Bush  (Ky.),  Taxation :    Street   railway  Aiwnp^i^Ua 

478.     So  it  has  been  held  by  the  Supreme  have  an  easement  in  the  land  or  street  <m 

Court  of  New  York  in  general  term,  that  which  their  track  is  laid ;  it  b  private 

a  street  railway  company  has  no  right  to  property,  sulked  to  taxaUon,  and,  if  no  dif- 

control  or  occupy  any  other  portion  of  d  feront  provision  be  made,  may  be  taxed  ai 

street  than  (hat  included  between  its  tracks,  real  property,  or  aaseased  for  benefits  dt- 

and  cannot,  by  means  of  snow-plows,  so  rived    from    local   improvements.      Ka 

deposit  snow  outside  of  its  tracks  as  to  Beach  &  M.  B.  B.  Co.*8  Appeal*  8S  Od. 

interfere  with  the  right  of  abutting  own-  499  (1867);  jwet,  aec  789.    Fr^ittiMal 

ers  to  free  access  to  and  egress  from  their  right  to  use  of  ii»  traeik,    PaaeeBger  car  fm 

property,  or  with  the  right  of  the  general  street  railway  is  entitled,  as  sgsinst  eoai* 

public  to  use  the  street ;  the  city  having  mon  vehicles,  to prvferenet in(keumwfil» 

imposed  upon  it  the  duty  of  keeping  the  rails,  and  to  an  unobstmctad  mad.    Wil* 

streets  in  proper  condition  for  travel  may,  brand  o.  Eighth  At.  B.  B.  Col,  t  Bosv. 

by  ordinance,  legnlate  the  use  of  snow-  (N.  Y.)  814 ;  9,  P.  Adolph  «.  CMbd 
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railway  company  authorized  by  the  legislature  to  lay  down  its  track 
upon  the  streets  of  a  city,  subject  to  such  restrictions  as  the  city 
ooondl  might  impose,  constructed  its  track  under  the  direction  of  the 
city  engineer,  but  in  such  a  manner  in  crossing  a  gutter  as  to  cause 
surface  waters  to  overflow  and  injure  the  property  of  an  adjoining  pro- 
prieior,  and  it  was  held  that  the  company  was  liable  for  the  damages 
resulting  from  the  improper  construction  of  their  track.  ^  Where  a 
street  railway  company,  upon  obtaining  from  the  city  authorities 
permission  to  lay  down  tracks  upon  the  streets,  covenanted  in  a 
bond  executed  to  the  city  that  it  would  keep  the  pavement  of  the 
streets  within  the  tracks,  and  for  a  specified  distance  on  each  side 


P^rk,  &C.  B.  K.  Co.,  65  N.  T.  654  (1875). 
Municipal  ordinance  giving  sach  prefer- 
ence sustained,  and  obstraction  defined. 
Bute  V.  Foley,  81  Iowa,  527  (1871) ;  8.  c. 
7  Am.  Rep.  166  ;  Commonwealth  v. 
Temple,  14  Gray,  69.  In  CcUifomia,  a 
street  railroad  company  was  held  to  have 
only  an  equal  right  with  the  travelling 
pobb'c  to  the  nse  of  the  street  where  its 
track  is  laid,  with  a  few  exceptions,  sach 
aSy  that  the  cars  ran  on  a  track,  and  where 
m  vehicle  meets  a  car  it  mast  give  way. 
8hea  v.  Potrero  &  B.  Y.  K.  B.  Co.,  44 
CaL  414  (1872) ;  Mahady  v.  Bashwick 
B.  B,  Ca,  91  N.  Y.  148. 

LiabUUy  ex  delido:  It  was  held  by 
the  Commission  of  Appeals  that  a  street 
ear  company  was  liable  for  a  negligent 
injury  to  a  person  who  was  driving  his 
wagon  along  the  track  of  a  street  railroad. 
The  coort  was  of  opinion  that  one  has  a 
right  thas  to  ase  the  track  of  the  company 
at  aU  times,  if  the  preferred  right  of  the 
ears  to  the  use  of  the  track  be  not  un- 
necessarily interfered  with.  Adolph  v. 
Central  Park,  fcc  K.  B.  Co.,  65  N.  Y. 
654  (1875),  two  judges  dissenting. 

Street  railway  company  held  liabh  for 
«»  injury  to  a  traveller  with  carriage, 
caused  by  the  projection  of  a  spike,  which 
ou^ht  not  to  have  been  permitted.  Fash 
r.  Third  Av.  B.  B.  Co.,  1  Daly  (N.  Y), 
14a  It  is  the  duty  of  the  company  on 
the  ooe  hand,  to  exerdse  doe  care  to  avoid 
eollisiofis,  and  the  duty  of  travellers,  on 
the  other  hand,  to  use  proper  diligence  to 
avoid  accidents  and  injuries.  Lidily  v. 
St.  Louis  B.  R.  Co.,  40  Mo.  506  ;  Lovett 
V.  Salem  &  So.  D.  R.  R.  Co.  (injury  to 
boy),  9  AUen  (Mass.),  557  ;  Washington  & 


G.  R.  R.  Co.  V,  Gladmon  (injury  to 
child),  15  Wall.  401  (1872);  Burton  v, 
Phila.,  W.  &  B.  B.  B.  Co.,  4  Mar- 
ring. (Del)  252  ;  Louisville  &  P.  R.  B. 
Co.  V,  Smith,  2  Duvall  (Ky.),  556  ;  SUte 
V.  Foley,  31  Iowa,  527  ;  Chicago  City  Ry. 
Co.  V,  Young,  62  111.  238  (1871)  ;  Cov- 
ington Street  By.  Co,  v.  Packer  (injury 
causing  death),  9  Bush,  455  (1872)  ; 
Whitaker  v.  Eighth  Av.  B.  R.  Co.,  51 
N.  Y.  295  (1878) ;  Mowrey  p.  Central 
City  Ry.  Co.  (iiyury  to  child),  51  N.  Y. 
666  (1873). 

In  an  action  for  damages  against  a 
street  railroad  company  for  running  over  a 
person  on  a  street,  where  it  ap])ear8  that 
plaintiff  was  guilty  of  negligence  directly 
contributing  to  the  accident,  he  must  show 
that  the  accident  might  have  been  avoided 
by  defendant  by  the  use  of  merely  ordin- 
ary care.  A  driver  is  not  bound  to  regulate 
his  speed  at  such  a  rate  as  may  be  necessary 
to  avoid  bann  to  persons  crossing  the  road 
in  an  unreasonable  and  improper  manner. 
It  is  as  much  the  duty  of  persons  crossing 
the  street  to  look  out  for  vehicles  as  it  is 
the  duty  of  the  driver  to  look  out  for  those 
crossing  the  road.  Where  there  has  been 
mutual  negligence,  and  the  negligence  of 
each  party  was  the  proximate  cause  of  the 
injury,  there  can  be  no  recovery.  M«yer 
V.  Lindell  Ry.  Co.,  6  Mo.  App.  27  (1878). 
See,  also.  Cotton  v.  Wood,  8  C.  B.  N.  s. 
568  ;  Williams  v.  Richards,  8  C.  &  K.  81; 
Cornman  v.  Eastern  Counties  Ry.,  5  Jur. 
N.  8.  657. 

*  Alton  &  U.  A.  Horse  Ry.  Co.  v.  Deitz, 
50  111.  210  (1869).  Lewis  Em.  Dom. 
sec.  89. 
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thereof,  in  repair,  this  is  binding  upon  it ;  and  if  the  covenant  is 
broken,  and  the  party  injured  recovers  of  the  city,  it  has  its  remedy 
over  against  the  railway  company  upon  the  contract  for  the  full 
amount  it  has  been  adjudged  to  pay.^  Under  its  police  power  and 
authority  over  sti^eets  a  cit^  may  require  street  railway  companies 
to  keep  their  tracks  watered,  so  as  to  be  free  from  dust' 

^  Brooklyn  v,  B.  City  R.  R.  Co.,  47  in  repair;  and  the  street  oommissionert 
N.  Y.  475  ;  8.  c.  7  Am.  Rep.  469  ;  People  were  aathorized  to  make  all  necessary  re- 
V.  Brooklyn,  65  N.  Y.  349  (1875)  ;  pairs  therein.  A  railroad  company,  after 
Bloomfield  &  R.  N.  Gasl.  Co.  v.  Calkins,  constnicting  its  road  through  certain  of 
62  N.  Y.  386.  Duty  as  to  keeping  street  in  the  streets,  neglected,  though  requested  by 
repair,  A  requirement  in  a  street  railway  the  commissioners,  to  restore  such  streets 
charter  to  ' '  keep  the  burface  of  the  street  and  the  sidewalks  thereon  to  their  former 
inside  the  rails,  and  for  two  feet  four  condition  of  usefulness,  as  the  statute  re- 
iuches  outside  thereof,  in  good  reiMur,"  —  quired  ;  and  the  commissioners  procured 
ffcldj  to  mean  two  feet  four  inches  on  the  necessary  repairs  to  be  made,  for  which 
each  side  of  the  track.  People  v.  Fort  imymeut  was  made  by  the  city.  Held,  that 
Street  &  £.  Ry.  Co.,  41  Mich.  413.  An  the  city  could  recover  fix>m  the  company 
ordinance  authorizing  a  street  railway  all  reasonable  expenses  so  incurred.  Oc- 
coin{)any  to  use  streets,  and  providing  that  onto  r.  Chicago  &  N.  W.  Ry.  Co.,  44  Wis. 
when  the  city  should  pave  the  streets  the  281  (1878).  Provisions  of  the  charter 
company  should  pave  and  keep  in  re-  establishing  the  general  policy  of  repair- 
pair  the  space  between  the  tracks,  held  to  be  ing  streets  and  sidewalks  onder  the  dlreo- 
a  contract ;  a  subsequent  legislative  act  tion  of  the  street  commissioners,  ai  ih$ 
empowering  the  city  to  require  the  com-  expense  of  the  adjoining  lots,  held  inappli- 
pany  to  pave  an  additional  space  on  each  cable  to  the  repairs  in  question.  lb.  The 
side  of  the  track,  declared  void  as  impair-  railroad  company,  whose  neglect  of  its 
ing  the  obligation  of  a  contract.  Coast  own  legal  du^  compelled  the  city  to  make 
Line  Ry.  Co.  v.  Savannah,  30  Fed.  Rep.  the  repairs,  is  not  in  a  position  to  qnestion* 
646.  Under  authority  to  that  end  a  city  on  technical  grounds,  the  authority  of  the 
may  assess  adjoining  property  to  make  council  to  appropriate  city  funds  to  pay 
street  repairs,  although  a  street  railroad  for  the  same.  7^.  See,  also,  New  York  p. 
company  has  agreed  with  the  city  to  keep  Broadway  &  S.  A.  B.  B.  Ca,  17  Hun,  242; 
a  portion  of  the  streets  in  repair.  People  post,  sec.  1034.  Where  the  grant  of  the 
I*.  Brooklyn,  65  N.  Y.  349  (1875).  Where,  use  of  streets  to  a  horse  nilway  company 
after  a  railroad  was  constructed,  a  new  was  coupled  with  the  requirement  that  it 
street  was  extended  across  it,  a  city  ordi-  should  keep  the  pari  of  the  street  used  by  U 
nance  required  the  company  to  make  a  in  good  repair,  it  was  held  that  the  dty 
crossing  over  it ;  but  nothing  in  the  com-  conld  not  afterwards  c<nnpel  the  company 
pany's  charter  or  any  general  law  imposed  to  pave  it  in  a  certain  way,  nor  pnniiJi  its 
such  duty,  —  Held,  that  the  company  was  officers  or  employees  for  Tiolating  the 
not  liable  to  this  new  burden  any  more  than  ordinance  by  which  sach  paving  was 
an  individual  would  be  ;  that  in  imposing  required.  Kansas  City  v.  Corrigsn,  86 
a  burden,  without  regard  to  benefits,  the  Mo.  67.  See,  also.  State,  tx  rtL  9,  Qot- 
ordinance  was  in  violation  of  certain  con-  rigan  Street  By.  Co.,  85  Ma  26S,  hold- 
stitutional  provisions ;  and  that  the  legis-  ing  also  that  a  requirement  to  npair  a 
lature  itself  could  not  impose  such  a  street  does  not  impose  an  obUgation  to 
burden  without  com|>ensation.      Illinois  xepave  it. 

Central  R.  R.  Co.  t;.  Bloomington,  76  111.  >  City  and  Suburban  By.  Co.  ».  Savan- 

447  (1875).     By  a  city  charter  the  com-  nah,  77  Ga.  73L 
mon  council  had  full  power  over  the  streets 
and  sidewalks,  and  authority  to  keep  them 
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§  722  (573)*  Use  for  Hone-Railway  not  an  Additional  Berritude. 
—  Whether  the  use  of  a  street  far  a  horse  railway  is  an  additional 
hurden  upon  the  land  of  the  adjoining  proprietor,  or  upon  his  ease- 
ments in  the  street,  is  a  question  upon  which  there  is  a  diversity 
of  judicial  opinion.  In  New  York  the  decisions  on  the  subject  are 
hardly  satas&ctory.  In  cases  where/ as  in  the  city  of  New  York, 
the  city  has  a  qualified  fee  in  the  streets,  a  horse  railway  is  not 
considered  to  be  a  new  servitude  for  which  the  adjacent  owner  is 
entitled  to  compensation.  Otherwise  if  the  fee  of  the  street  is  in 
the  adjacent  owner ;  while  in  later  cases  the  location  of  the  bare  fee 
is  held  not  to  make  any  substantial  difference  in  the  abutter's  rights.^ 
In  Connecticut  such  a  use  is  not  a  new  servitude  upon  the  street, 
although  in  that  State  it  is  declared  to  be  the  law  that  a  street  or 

1  In  the  case  of  The  People  v,  Kerr,  ester,  the  fee  being  in  the  abutter,  was 
27  N.  Y.  188  (1863),  relating  to  the  con-  an  additional  servitude  which  the  legisla- 
straction  of  a  horse  railway  in  the  streets  tore  could  not  impose  without  com})ensa' 
of  New  York  under  the  express  authority  tion.  It  was  further  held  that  an  uncom- 
of  an  act  of  ^e  legislature,  and  without  pensated  abutter  could  enjoin  such  a  use 
the  assent  of  the  city  having  been  ob*  of  the  street,  although  the  common  council 
tained,  the  court  held  (it  appearing  that  of  the  city  had  given  its  consent.  As  pre- 
the  fee  of  the  streets  was  in  the  city  in  cisely  the  opposite  conclusion  had  been 
trust  for  public  uses  as  streets),  that  the  reached  in  the  Kerr  Case  in  respect  to 
construction  of  such  a  railroad,  on  the  a  horse  railway  in  the  streets  of  the  city 
BOiface  of  the  street,  was  a  legitimate  use,  of  New  York,  the  difiference  of  result  can 
or  could  be  so  declared  by  the  legislature,  only  be  explained  by  the  fact  that  in  the 
as  had  been  done  in-  that  case  ;  and  it  was  Kerr  CasCy  the  fee  of  the  streets  was  in  the 
consequently  held  that  the  abutter  had  no  city  in  trust  for  public  uses  as  streets,  and 
right  to  enjoin  defendant  company  from  in  the  Craig  Case  the  fee  was  in  the  abut- 
such  a  use  of  the  streets.  The  case  of  ter,  subject  to  the  right  of  the  public 
The  People  v,  Kerr,  and  what  precisely  to  use  tliem  for  all  proper  street  pur- 
was  decided  therein,  were  much  considered  poses.  Kellinger's  Case,  50  N.  Y.  206 
in  the  case  of  Kellinger  v,  Forty-Second  (1872),  followed  the  doctrine  of  the  Kerr 
Street,  &c.  R.  R.  CJo.,  50  N.  Y.  206,  and  Case.  In  Kellinger* a  Case  the  abutting 
in  Story  v.  N.  Y.  Elev.  R.  R.  Co.,  90  N.  owner  of  property  on  a  street  of  New 
Y.  122,  157,  159,  171,  173,  by  which  it  York  city  (the  fee  being  in  the  city  in 
would  appear  that  it  can  only  be  re-  trust  for  sti^et  uses),  was  held  to  have  no 
garded  as  determining  that  legislative  action  against  the  horse  railway  company 
authority  to  construct  a  street  railroad  because  it  laid  its  track  so  near  the  side- 
on  the  surface  of  the  streets  of  New  walk,  in  front  of  the  plaintiffs  property, 
York  city,  without  a  change  of  grade,  and  as  not  to  leave  a  suihcient  space  for  a  vebi- 
without  providing  for  compensation  to  the  cle  to  stand.  This,  said  the  court,  was  a 
abutter,  is  a  legitimate  exercise  of  the  mere  consequential  or  incidental  injury. 
power  to  regulate  the  ua^  of  public  streets  **  When  it  is  determine^,"  says  Church, 
for  public  purposes.  TSe  fee  in  the  streets  C.  J.,  "that  a  horse  railroad  is  a  public 
in  Kerr's  Case  was  fn  the  city  of  New  use  of  the  street,  the  question  is  settled, 
York,  subject  to  a  ;rust  for  street  uses  that  incidental  inconveniences  must  be 
proper.  But  in  Craig  v.  Rochester  City  submitted  to."  (p.  211.)  Compare  Story 
&  B.  R.  R.  Co.,  39  N.  Y.  404  (1868),  it  v,  N.  Y.  Elev.  R.  R.  Co.,  90  N.  Y.  122  ; 
was  held  by  the  Court  of  Appeals  that  Lahrv.  Metrop.  Elev.  Ry.  Co.,  104  N.  Y. 
the  building  and  operatiui  of  a  horse  rail-  268.  Infra,  sees.  723,  723  a-723  c, 
way  on  the  surface  of  the  streets  of  Roch* 
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highway  cannot  be  used  for  an  ordinary  railway  without  compensa- 
tion for  such  use  to  the  owner  of  the  fee.^  And  such  is  the  prevail- 
ing and  general  opinion  of  the  courts.^    The  author  regards  the 

1  Elliott  17.  Fair  Haven  &  "W,  R.  R.  Ry.  Co.,  65  Iowl^  742 ;  Carson  v.  Central 
Co.,  82  Conn.   579  ;    distinguished  from     R.  R.  Co.,  35  Cal.  825  ;  and  tee  caaet 

Imlay  v.  Union  Br.  R.  K  Co.,  26  Conn,  cited  in  note  to  sec.  719,  infra;  anU^ 

249,  and  that  case  commented  on.  sees.   702,    703.       See,   also,   Sai^nt  v. 

3  See  opinion  of  Hamusy,  J.,  in  Cine  k  Ohio  &  Miss.  R.  R.  Co.,  I  Handy,  Cine. 

S.  Q.  Av.  Ry.  V,  Cumminsville,  14  Ohio  Superior   Court,   52 ;    Commonwealth  v. 

St.  523  (1863).     And  it  is  the  opinion.  Temple,  14  Gray  (MaaB.),  75  ;  pod,  sec 

also,  of  the  learned  Chancellor  Zabriskie,  725 ;  Texas  k  Pac.  Ry.  Co.  v.   Rosedala 

that  a  steam    railway  is  while  a  horse  Street  Ry.  Co.,  64  Tex.  80.     In  MoMochW' 

railway  is  not  an    additional  servitude.  bcUs  a  board  of  aldermen  has  full  power 

Jeney  City  &   B.    R.   R.   Co.  v.   J.  C.  to  locate  horse-railway  tracks  and  regolata 

k  Hob.  H.  R.  R.  Co.,  20  N.  J.  £q.  61  the  running  of  cars  thereon.    A  license  to 

(1869).      See,  also,   to  same  effect,   the  such  railway  corporation  to  reasonably  use 

opinion  of  Green,  Chancellor,  in  Hinch-  a  highway  is  not  such  appropriation  of  an 

man  v.  Paterson  H.  R.  R.  Co.,  17  N.  J.  additional  easement  as,   without  special 

£q.   75   (1864),  and  20  K  J.  £q.  360;  provision  therefor,  will  entitle  abutters  to 

Citizens'  Coach  Co.  v,  Camden  H.  R.  R.,  compensation ;  And  i^  violates  no  oonsti- 

88  N.  J.   £q.   267 ;  West  Jersey  R.  R.  tutional  right  in  that  regaijL     Attorney* 


Co.  V.  Cape  May  k  S.  L.  R.  R.  Co.,  34  N.  General  v.  Metrop.  R.  R.  Co.,  125 

J.   £4^.    164 ;    Savannah  &  T.  R.  R.  v.  515.     Mr.  Lewis  in  his  recent  elaborati 

Savannah,  45  Ga.  602;  Floyd  County  v,  work  on  Eminent  Domain  (.<iec.  124)  says : 

Rome    Street   R.   R.   Co.,   77   Ga.  614.  "It  has  been  determined  in    nnmeroot 

Upon  a  full  consideration  of  the  adjudged  decisions,  and  without  dissent  except  in 

cases  upon  the  point,  the  Supreme  Court  the  State  of  New  York,  that  the  use  of  m 

of  Wisconsin  adopts  the  view  that  a  horse  street  by  a  horse  railroad  constructed  and 

railway  on  the  public  streets   is  not  a  operated  in  the  ordinary  manner,   falls 

new  burden  entitling  the  owner  of  the  fee  within  the  purpose  for  which  streets  are 

to  compensation,  unless,  to  use  the  Ian-  established,   and  consequently,  that   for 

guage  of    Chief  Justice    Dixon,    **  such  any  damage  resulting  from  such  use  to 

owner  shows  that  he  will  suffer  some  pri-  the  abutting  owner,   he  can  recover  no 

vate  and  i)ecuniary  injury  by  being  de-  compensation,  whether  the  fee  is  in  him 

prived  of  that  free  access  to  his  premises  or  in  the  public."    Mr.  Mills,  £m.  Dom. 

he  would  otherwise  have  and    enjoy  ;  '*  sec.  205,  refers  to  many  of  the  cases,  and 

but  it  was  held  that  the  right  of  the  deduces  from  them  the  same  result    See» 

•wner  of  a  store  to  have  drays  and  vehi-  also,  1  Hare  Am.  Const.  Law,  865. 

eles   stand  transversely  upon  the  street  Sftam  motors  in  public  streets:    The 

while  discharging  goods  was  not  such  an  power  of  municipal  authorities  to  anthor* 

injury  as  to  give  the  right  to  compensa-  ize  a  "steam  motor,"  to  be  used  to  propel 

tion.    Hobart  v.  Milw  City  R.  R.  Co.,  27  horse  cars  upon  the  public  streets,  the  fee 

Wis.  194  (1870)  ;  8.  c.  9  Am.  Rep.  461,  whereof  was  in  the  municipality  in  trust 

and  note.    It  may  be  observed  that  the  for  the  public,  was  fully  considered,  under 

same  court  holds  differently  as  to  ordinary  'the  laws  of  Iowa,  by  the  Supreme  Court 

steam  railways.    Ford  v.  Chicago  &  N.  W.  of  that  State,  in  Stanley  v.  Davenport,  64 

R.  R.  Co.,  14  Wis.  616;  Pomeroy  v.  Milw.  Iowa,  468  (1879) ;   adhered  to  on  rehesr^ 

&  C.  R.  R.  Ck).,  16  Wis.  640 ;   State  v.  ing  at  October  term,  1880.     It  was  de* 

Corrigan  Cons.  Street  Ry.  Co.,    85   Mo.  cided  on  demurrer  V)  the  complaint  that 

263  ;  Pcddicord  v.  Bait.,  C.  &  E.  M.  Pass,  the  city  had  no  authority  to  permit  s 

Ry.  Co.,  34  Md.  463 ;    Hmiges  v.  Bait  steam  motor  to  b|B  nsed  upon  its  street^ 

Union  Pass.  Ry.  Co.,  58  Md.  603  ;  Grand  and  also  (conceding  the  allegations  of  the 

Rapids  &  Ind.  R.  R.  Co.,  v,  Heisel,  47  complaint  to  be.  true)  that  the  city  was 

Mich.  393 ;  Sears  v.  Marshalltown  Street  liable  in  damag^  to  a  traveller  whose 
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appropriation  under  legislative  authority  of  a  reasonable  portion  of 
a  street  for  a  horse  railway,  constructed  on  the  graduated  surface 
of  the  street^  and  used  under  municipal  regulation  in  the  ordinary 
mode,  to  be  such  a  use  as  falls  within  the  purposes  for  which  the 
streets  are  dedicated  or  acquired  under  the  power  of  eminent  do- 
main. When  thus  authorized,  and  so  regulated  by  the  public  au- 
thorities as  not  to  destroy  the  ordinary  and  usual  street  uses,  this 
is  a  public  use  within  the  fair  scope  of  the  intention  of  the  pro- 
prietor when  he  dedicates  the  street  or  is  paid  for  property  to  be 
used  as  a  street  Such  proprietor  must  be  taken  to  contemplate  all 
improved  and  more  convenient  modes  of  use  which  are  reasonably 
consistent  with  the  use  of  the  street  by  ordinary  vehicles,  and  in 

hone  was  frightened  by  the  motor,  and  abutting  owner.     It  had  been  previously 

who  was  in  consequence  thrown  out  of  held  in  Starr  v,  Camden  &  Atl.  K.  R.  Co., 

his  wagon  and  injured.    After  reviewing  24  N.  J.  L.  592,  that  a  highway  could 

the  decisions  in  Itnoa  and  elsewhere,  Seev*  not  be  occupied  by  a  railroad  operated  by 

€r9^  J.,  in  delivering  the  opinion  of  the  steam,  with  legislative  consent,  without 

eonrt  on  the  re-hearing,  said: —  compensating  the  abutting  owner.    Both 

"No  adjudication  to  which  onr  atten-  these  cases  are  referred  to  with  approval 

tion  has  been  called,  and  we  believe  it  in  Jersey  City  &  B.  R.  R.  Co.  v.  J.  C.  k 

may  be  safely  affirmed  none  exists,   in  Hob.  H.  R.  R  Co.,  20  N.  J.  £q.  61,  upon 

which  it  has  been  held  a  city  may  author-  the   ground,   it    is  presumed,  stated   in 

in  a  railroad  cperated  bytheu$eof  aUam  Springfield  v.  Conn.  River  R.  R  Ca,  4 

to  occnpy  the  streets  of  a  city,  unless  au«  Cush.  (Mass.)  68,   that  where  a  road  is 

thority  to  this  effect  has  been  granted  by  operated  by  steam  and  by  the   general 

the  sovereign  power.    It  Ib  said,  all  courts  public  also,  the  two  uses  are  '  almost,  if 

everywhere  have  for  the  last  fifteen  years,  not  wholly  inconsisteut  with  each  other, 

without  a  dissenting   opinion,   conceded  so  that  taking  the  highway  for  a  railroad 

the  anthority  of  cities  to  grant  the  use  of  will  nearly  supersede  the  former  use  to 

MtreetB  for  horse  railtoay 8 ;  because  of  this,  which  it  had  been  legally  appropriated.' 

it  is  further  said,  when  it  is  admitted  cities  This  doctrine  has  not,  to  our  knowledge, 

have  authority  to  decide  that  one  kind  of  been  anywhere  impugned.      It  does  not 

advanced  mode  of  travel  may  be  allowed,  therefore  follow  from  the  conceded  propo- 

their  jurisdiction  is  conceded  and  cannot  sition  that  a  city  may  lawfully  allow  the 

be  controlled  by  the  courts.     We  shall  streets  to  be  occupied  by  a  horse  railroad^ 

not  stop  to  discuss  either  proposition.     It  that  it  may  do  so  when  the  road  is  ope- 

wiU  be  conceded,  if  no  change  is  made  in  rated  by  steam  power."      As  to  steam- 

the  grade  of  the  street,  the  weight  of  au-  engines  in  streets  as  a  means  of  locomotion, 

thority  seems  to  be  the  dty  may  author-  see  post,  sec.  730,  note.     In  Minnesota^ 

ixe  a  horse  railway  to  occupy  the  same,  where  the  fee  of  the  soil  of  a  street  is  in 

[See  Sears  v.   Marshalltown    Street  Ry.  the  owner  of  the  abutting  property,  it  is 

Co.,    65   Iowa,    742.]     This  doctrine   is  held  that  the  use  of  a  public  street,  with 

based  on  the  ground,  'there  is  no  annoy-  the  permission  of  the  municipal  authori* 

ance  from  fire,  smoke,  steam-whistles,  or  ties,  by  a  railway  comiHiny  which  propels 

rapid  progress,  and  it  does  not  signify  its  cars  by  a  sUam  motor,  enclosed  in  a 

tiat  the  street  railroad  has  an  exclusive  oahf  is  the  use  of  it  in  aid  of  a  passenger 

ri^t  to  use  its  own  track  when  occasion  street  railway,  and  is  not  the  imposition  of 

nqnires.'     Mills  Em.  Dom.  sec  205.     It  an  additional  servitude.     Nenell  v.  Min- 

was  so  held  in  Hinchman  v.  Paterson  Hone  neapolis,  Lyndale  &  M.  Ry.  Co.,  35  Minn. 

R  R.  Co.,  17  N.  J.  Eq.  76,  and  in  that  112. 
State  the   fee  of  the  streets  is  in  the 
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the  usual  modes.  There  is  solid  ground  to  distinguish  between 
horse  railways  in  streets,  as  ordinarily  laid  and  used,  which  do  not 
exclude  the  public,  and  steam  railways,  which  are  generally  so  con* 
structed  as  altogether  to  exclude  a  portion  of  the  street  from  public 
use  in  the  accustomed  methods ;  ^  and  there  is  much  to  recommend 
as  sound  the  view  that  where  property  is  dedicated  to  the  public 
for  a  street,  the  dedicator  must  be  presumed  to  intend  that  it  may 
be  used  as  a  street  in  such  way  as  the  legislature  representing  the 
public,  and  best  acquainted  with  the  public  needs,  may  authorize, 
the  limitations  being  that  such  use  must  not  deprive  the  abutter 
of  his  property  rights  and  easements  in  the  street,  or  destroy  the 
ordinary  uses  of  the  street  as  a  public  and  common  highway  open 
toall.a 

§  723  (574).  Same  subject.  —  Where  the  original  proprietor 
parts  with  the  fee,  which  is  vested  by  statutes  in  some  of  the  States 
in  the  public,  or  in  the  municipality  for  the  use  of  the  public,  the 
courts  concur  in  holding  that  the  legislature  may,  in  such  case, 
authorize  the  street  or  highway  to  be  used  in  the  usual  manner, 
under  municipal  regulation,  for  a  street  railway,  without  his  con- 
sent and  without  compensation  to  him.  And  as  above  shown,  there 
is  almost  a  consensus  of  judicial  opinion  that  a  street  railway  is  not 
an  additional  servitude  even  where  the  fee  of  the  street  is  in  the 
abutting  owner.* 


^  Eichels  v.  Evansville  Street  By.  Co., 
78  Ind.  261,  approving  the  text. 

^  Briggs  V,  Ii€wiston  &  A.  Horse  R.  R. 
Co.,  79  Me.  363  (1887)»  where  it  was  said 
obiter  that  *'  the  motor  is  not  the  criterion  ; 
it  is  rather  the  use  of  the  street.  A  change 
of  motor  is  not  a  change  of  use."  In  this 
case  the  horse  railway  company  was  au- 
thorized to  use  steam  motors. 

«  People  t;.  Kerr,  27  N.  Y.  188-211 ; 
8.  c.  37  Barh.  357  ;  Kellinger  u.  Forty- 
Second  Street  R.  R.  Co.,  60  N.  Y.  206 
(1872).  See  Story  v.  N.  Y.  Elev.  R.  R.  Co., 
90  N.  Y.  122 ;  Lahr  v.  Metrop.  Elev.  Ry. 
Co.,  104  N.  Y.  268  ;  Clinton  ».  Cedar  Rap. 
&;  Mo.  R.  R.  R.  Co.,  24  Iowa,  455  ;  Sears 
V.  Marshalltown  Street  Ry.  Co.,  65  Iowa, 
742 ;  Lexington  &  0.  R.  R.  Co.  v.  Apple- 
gate,  8  Dana(Ky.),  289;William8t;.  N.  Y. 
Central  R.  R.  bo.,  16  N.  Y.  97,  obUcr; 
Wager  v,  Troy  Union  R.  R.  Co.,  25  N.  Y. 
526,  and  note  observations,  533  ;  Protz- 
man  v,  Indianapolis  &  Cine.  R.  R.  Co., 


9  Ind.  467;  New  Albany  &  S.  R.  K.  Co. 
0.  O'Daily,  18  Ind.  858;  Eichels  v.  Evins- 
ville  Street  Ry.  Co.,  78  Ind.  261 ;  Motes 
V.  Pittsburgh,  Ft  W.  &  C.  R.  R.  Co.,  21 
IlL  522;  Pac.  R.  R.  Co.  v.  Leayenwrnth, 
1  DUlon  C.  C.  R.  898-402 ;  MUbiini  «. 
Cedar  Rapids,  12  Iowa,  246.  Mr.  Jnstioe 
Oooley*8  observations  on  the  general  sab- 
ject  are  valuable.  Const.  Lim.  545-557 ; 
anUf  sec.  628  et  aeq.  Mills  Em.  Dom.  see. 
205.  An  unreeuonable  tue  of  a  street  by 
a  street  railroad  company  —  as  by  storing 
its  cars  on  a  side  track — gives  a  right  of 
action  to  an  owner  of  a4j<>u>ing  property 
for  the  special  injury.  Mabady  «.  Bosh- 
wick  R.  R.  Co.,  91  N.  Y.  148. 

As  to  nature  of  the  pranohibbs  tn  « 
charter  to  build  and  operate  a  ttred  ml* 
wayt  see  Redfield  on  Railways,  sec.  76,  and 
notes ;  Metrop.  B.  B.  Co.  v.  Quiiicy  B. 
B.  (7o.,  12  Allen,  262 ;  Louisville  4  P.  R. 
B.  Co.  V.  L.  City  Ry.  Co.,  2  Duvall  (Ky.), 
175 ;  Brooklyn  Central  B.  R.  Co.  «.  B. 
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§  723  a.  Elevated  Bailways  in  Streets ;  New  Tork  Zieglslatlon 
and  its  Constmotloii ;  CorrelatlTe  Ric;hts  of  the  abutting  Owner  and 
of  the  Public ;  Boope  of  Iiegielative  Power.  —  The  construction  and 
operation  on  a  large  scale  of  elevated  steam  railways  in  certain  streets 
of  the  cities  of  New  York  and  Brooklyn,  have  given  rise  to  interest- 
ing questions  of  general  constitutional  law  concerning  the  respective 
rights  of  the  abutting  owners  and  of  the  public;  concerning  the 
legitimate  uses  of  streets,  and  the  extent  of  legislative  power  to 
determine  or  to  enlarge  such  uses,  and  the  limitations  on  such  power ; 
and  to  special  questions  of  constitutional  law  concerning  the  fran- 
chises of  the  companies  to  construct  their  railways,  as  affected  by 
the  Constitutional  Amendment  of  January  1,  1875,  elsewhere  re- 
ferred to,  on  the  subject  of  laying  down  railroad  tracks  in  streets, 
and  the  construction  and  operation  of  street  railways.    The  two 

Citj  B.  B.  Co.,  82  Barb.  N.  T.  358;  Chi-  Eellinger  v.  Forty  Second  Street  R.  B. 

cage  V,  Evans,  24  111.  52 ;  Jersey  City  &  Co.,  50  N.  Y.  206  (1872).    See  Mahady  v. 

B.  R.  R.  Co.  V.  J.  C.  &  Hob.  H.  K.  R.  Co.,  Boshwick  B.  R.  Co.,  91  N.  Y.  148;  compare 

20  N.  J.  Eq.  61  (1869) ;  Cine.  &  3.  G.  Av.  Story  v.  N.  Y.  £lev.  R.  R.  Co.,  90  N.  Y. 

Street  By.  «.  Cumminsville,  14  Ohio  St.  122 ;  supra,  sees.  720,  note,  722,  note. 
523.    This  case  holds  that  the  mere  use  of         Where  a  city  granted  to  a  street  rail- 

a  street  for  a  street  railway  does  not  im-  road  company  the  right  to  lay  a  doubU 

pose  a  new  use,  so  as  to  give  the  abutters  track  in  its  streets,  and  thereupon  the  com- 

the  right  to  compensation,  but  under  a  pany  expended  a  large  amount  of  money 

peculiar  view  in  that  State  as  to  effect  of  a  in  the  enjoyment  of  the  franchise  thus 

change  of  grade  (see  Crawford  v.  Delaware,  conferred,  the  city  cannot  afterwards  limit 

7  Ohio  St.  459,  and  previous  cases),  grades  the  company  to  a  single  track  in  a  street 

once  fixed  and  acted  on  cannot  be  altered  through  which  it  proposed  to  extend  its 

to  the  damage  of  the  adjacent  lot-owner.  line,  by  an  amendment  to  the  ordinance. 

Where  the  fee  of  the  street  is  in  the  cor-  Before  the  city  can,  in  the  exercise  of  its 

poration,  the  adjoining  lot-owners  have,  police  power,  limit  the  company  to  a  single 

in  common  with  the  public,  the  right  to  track,  it  must  have  been  made  to  appear 

pass  and  repass,  and  also  the  right  of  free  that  the  exercise  of  the  right  granted  by 

access  to  their  premises ;  but  mere  incon-  the  original  ordinance  wrought    iigury. 

Tenience  of  such  access  occasioned  by  an  Burlington  v,  Burlington  Street  Ry.,  49 

authorized  use  of  the  street  gives  to  the  Iowa,  144.     Nature  of  the  rights  of  the 

owner  no  ground  for  a  private  action  ;  and  company  in  the  street,  discussed  by  Savn/er, 

therefore  where  the  defendant,  a  street  J.,  North  Beach  k  M.  B.  R.  Co's  Appeal, 

railway  company,  having  the  right  to  lay  82  Cal.  499.     As  to  right  of  city  to  with- 

down  its  track  in  the  street,  laid  the  same  draw  its  consent.     Pat.  &  Pas.  H.  B.  Co. 

so  near  the  sidewalk  in  front  of  the  plain-  v.  Paterson,  24  N.  J.  £q.  158;  Detroit  v, 

tifTs  premises  as  not  to  leave  sufficient  Det.  Ry.  Co.,  43  N.  W.  Rep.  447.    See  In- 

tpace  for  a  yehicle  to  stand,  thus  incom-  dex,  titles:  Conira/As,  Ordinances,  Repeals, 
moding  the  plaintiff  and   lessening  the         Bights  of  city  under  provision  in  char- 

Tmlue  of  his  premises,  it  was  held  (no  negli-  ter  of  a  street  railway  giving  the  city  an 

gence  or  wilfulness  on  the  part  of  the  de-  election  to  purchase  at  a  fuiure  time.    Cam* 

fendant  being  shown,  —  as  to  the  effect  of  bridge  v.  Cambridge  R.  R.  Co.,  10  Allen, 

which,  if  shown,  qucere)  that  the  plaintiff  60.     Effect  of  use,  under  legislative  au- 

bad  no  cause  of  action.     This  was  con-  thority,  of  street  by  plank-road  company. 

■idered  to  be  the  necessary  legal  result  of  Bagg  v,  Detroit,  5  Mich.  336  ;  ante,  sec 

the  decision  in  The  People  v.  Kerr,  su^a.  679,  note. 
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main  railways,  the  New  York  Elevated  BaUway  and  the  Metropolitan 
Elevated  BaUway,  had  been  authorized  by  special  charters  which 
antedated  the  Constitutional  Amendment  just  mentioned ;  but  the 
railways  were  in  part  constructed  under  authority  given  by  the 
General  Rapid  Transit  Act  of  June  18,  1875,  passed  after  that 
Amendment  took  effect^  In  what  are  known  as  the  New  York 
Elevated  Companxfs  Casel^  and  the  Gilbert  Elevated  Company  Ca^^ 
the  Court  of  Appeals  decided  that  the  prior  special  charters  of  the 
companies  were,  on  the  facts  of  those  cases,  unaffected  by  the  Con- 
stitutional Amendment;  and  also  that  the  (General  Eapid  Transit 
Act,  as  applied  to  these  companies,  was  constitutionaL  These  judg- 
ments, which  definitively  established  the  validity  of  franchises  to 

^  For  brief  history  of  the  Ugialatiwi  and  the  construction  of  the  road.   N.  Y.,  West 

lUigaiion  relating  to  these  Elevated  Rail-  Shore  &  B.  Ry.  Co.,  In  re,  85  Hun,  260 ; 

roads,  and  for  the  earlier  cases  in  lower  N.  Y.,  Lack.  &  W.  Ky.  Co.,  In  re,   29 

court,  see  8  Abbott's  New  Cases,  801  et  Hun,  1. 
9eq.,  note.  Further  construction  of  Rapid  TransU 

New  York  statutes  relating  to  Elevated  Act,  See  N.  Y.  EleT.  R.  R.  Co.,  In  re,  70 
Hoods:  chap.  885,  p.  2179,  Act  of  June  N.  Y.  827;  Gilbert  Elev.  Ry.  Co.,  In  re, 
17,  1872  (Gilbert  Company);  chap.  887,  70  N.  Y.  861 ;  Kings  Co.  Eler.  R.  R.  Co., 
p.  1253,  Act  of  June  26,  1878  (Amend-  In  re,  105  N.  Y.  97;  N.  Y.  Cable  Ry.  Co., 
ment  to  same);  chap.  275,  p.  881,  Act  of  In  re,  109  N.  Y.  82  ;  East  Riyer  Br.  4k  C. 
June  28,  1874  ;  chap.  606,  p.  740,  Act  of  I.  S.  Transit  Co.,  In  re,  26  Hun,  490 :  N. 
June  18,  1875  (Rapid  Transit  Act).  Stat-  Y.  Elev.  K  B.  Co.,  In  re,  41  Han,  502 
ute  regulating  management  of  trains  on  (1886).  Map  ofrouJte,  So.  South  Brook- 
Elevated  Roads.  Laws  of  1881,  p.  540,  lyn  R.  R.  &  T.  Co.,  In  re,  50  Hun,  405 ; 
chap.  399.  18  N.  Y.  St.  Rep.  51  (1888),  Sup.  Ct.  Gen. 

Decisions  construing  statutes :  Re  N.  Y.  Term,  Barnard,  P.  J.     Ckmdemnation  of 

Elev.  B.  R.  Co.,  70  N.  Y.  327;  8.  c.  8  lands,  Ac    Proceedings  to  acquire  Undi» 

Abb.  N.  C.  401  (1877).     Affirming  Sup.  Ac  ;  proof  required.    Re  Metrop.  Ry.  Co. 

Ct.,  7  Hun,  239,  where  the  General  Rapid  (Supreme  Court,  1882),  14  Weekly  Dig., 

Transit  Act  (chap.   606,   L.    1875),  was  520.     As  to  duty  of  commissioners  under 

held  constitutional.    (Same  ruling  in  mat-  the  Act  to  specify  the  particular  easemetiis 

ter  of  Gilbert  Elev.  Ry.  Co.,  70  N.  Y.  361  injured  for  which  they  awarded  oompen- 

(1877),  affirming  9  Hun,  303. )    Held  also  sation,  and  practice  in  such  cases,  see  N.  T. 

(/5.  354),  that  the  act  makes  provision  for  Elev.  R.  R.  Co.,  In  re,  85  Hun,  414  (1885). 

compensating   abutting    owners  for  any  Entry  on  lands  is  authorized  on  deposit  of 

property  rights  they  may  have  in  streets,  a  sum  equal  to  one-half  of  the  aiweiwed 

This  ruling  was  approved  in  Metrop.  Elev.  value  of  the  property.     Harper  r.  Brook- 

Ry.  Co.,  In  re,  18  N.  Y.  Sup.  Ct.  Rep.  lyn  Elev.  R.  R.  Co.,  Supreme  Court,  Spe- 

134  (1888),  where  it  was  further  held  that  cial  Term,  N.  Y.  Daily  Reg.,   Sept  ^ 

the  leasing  of  the  road  of  a  railway  com-  1885.     Proceedings  to  condemn.    Re  Met- 

pany  does  not  deprive  the  lessor  of  the  rop.  Elev.  Ry.  Co.,  18  N.  Y.  St.  Rep.  184 

right  of   eminent  domain,  citing  Kip  r.  (1888),  Sup.  Ct.  Special  Term,  .^fulrnoi^  J. 
N.  Y.  &  Harlem  R.  R.  Co.,  6  Hun,  24  ;         «  N.  Y.  Elev.  Ry.  Co.,  In  re,  70  N.  Y. 

67  N.  Y.  227,  and  N.  Y.,  Lack.  &  W.  827. 
By.  Co.,  In  re,  99  N.  Y.  12.  «  Gilbert  Elev.  Ry.  Co.,  In  re,  70  K.  T. 

The  Rapid  Transit  Act  (chap.  606,  L.  861,  and  see  cases  cited  in  note  to  last 
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1875)  and  General  Railroad  Act  prohibit  tion.  The  nature  and  extent  of  the  ahot- 
•ny  Mowanoe  or  deduction  on  account  of  ter's  rights  were  more  fblly  determined  in 
any  r$al  or  supposed  ben^  arising  from    the  cases  referred  to  in  the  next  aeotioB. 
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build,  enabled  these  languishing  companies  to  go  forward  and  to 
complete  their  worka  In  public  utility  and  usefulness,  these  rail- 
ways have  been  thoroughly  successful  In  respect  of  rapidity,  ease, 
comfort,  and  convenience,  they  reach  the  highest  degree  of  perfec- 
tion yet  attained  in  urban  travel. 

§  723  K  Same  subject.  —  In  almost  numberless  prior  cases  the 
courts  of  New  York^  as  well  as  elsewhere,  had  considered  the  re* 
spective  rights  of  the  abutter  and  of  the  public  as  to  the  construc- 
tion and  operation  of  railways  on  the  surface  of  public  streets.  In 
the  group  of  Elevated  Sailway  Cases  referred  to  in  the  note,  the 
coort  had  to  deal  with  like  questions  as  to  the  use  of  the  streets  for 
steam  railways  above  the  gu/rface^  and  particularly  with  the  nature 
and  extent  of  the  abutter^s  rights  in  and  to  the  street  in  front  of  him, 
and  with  the  correlative  rights  of  the  public  therein.  The  funda- 
mental question  was  whether  the  legislative  power  over  the  uses  of 
the  streets  was  supreme  and  uncontrolled,  or  whether  it  was  limited 
by  rights  and  easements  in  the  abutter  which  were  property  rights, 
and  as  such  were  under  the  protection  of  the  Constitution,  and  like 
other  property  could  only  be  taken  or  appropriated  or  damaged  on 
the  condition  of  making  compensation  to  the  abutter.  The  judg- 
ments of  the  Court  of  Appeals  have  not  only  settled  the  law  on  this 
subject  in  New  York,  but  these  judgments,  particularly  those  in  the 
leading  cases  of  Story  ^  and  Lahr?  by  the  clear  conception  and 
luminous  exposition  of  the  dual  rights  involved,  have  done  much 
towards  removing  the  distressing  uncertainty  and  obscurity  in 
which  the  subject  had  been  embarrassed  and  left  by  the  prior  course 
of  decision  in  New  York  and  elsewhere. 

§  723  c.  Same  subject.  Nature  and  Extant  of  Abutter's  Rights. 
—  These  judgments  and  those  that  follow  them  rest  upon  the  foun- 
dation principle  that  whether  the  fee  in  the  street  is  in  the  abutter, 
subject  to  the  rights  of  the  public, —  that  is,  to  the  paramount  rights 
of  the  public  for  street  uses  pro2)er,  —  or  whether  the  fee  is  in  the 
public  in  trust  for  street  uses  proper,  in  either  case,  and  equally 
in  both  cases,  the  abutter  is  entitled  to  the  benefit  of  the  street  for 
all  uses  except  street  uses  proper,  —  subject,  of  course,  to  legislative 
and  municipal  r^ulation ;  and  that  such  rights  are  property  or  prop- 
erty rights  in  the  abutter,  which  can  only  be  taken  away  by  the 
legislature  on  the  condition  of  making  compensation.  And  the 
abutting  owner's  right  in  the  street  is  not  affected  by  the  source 

»  Story  V.  N.  Y.  Elev.  B.  B.  Co.,  90  «  Lahr  v.  Metrop.  Elev.  Ry.  Co.,  104 
K.  Y.  Itt  N.  Y.  268. 
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from  which  he  derives  his  title,  as  whether  he  claims  through  mesne 
conveyances  upon  a  covenant  by  the  city  itself,  as  in  the  Story  case, 
or  whether  the  easement  remains  in  him  or  his  grantor  by  operation 
of  law  after  proceedings  in  invitum,  as  in  the  Zahr  case.^  If  the  abutter 
owns  the  fee  of  the  street,  his  rights  may  be  said  to  be  legal  in  their 
nature.  If  he  does  not  own  the  fee,  these  rights  are  in  the  nature 
of  equitable  easements  in  fee,  —  the  soil  of  the  street  being  the 
servient,  the  abutting  owner's  lot  being  the  dominant  tenement 
Among  the  most  important  of  such  rights  or  easements  is  the 
abutter's  right  to  access,  to  light,  and  to  air.  The  court  accord- 
ingly held  that  so  far  as  the  elevated  railway  structures  interfered 
with  such  rights  or  easements,  while  the  legislature  might  authorize 
their  erection  and  use,  yet  this  could  only  be  done  as  respects  the 
abutter  by  the  exercise  of  the  right  of  eminent  domain,  viz.,  on 
the  condition  of  making  compensation  to  the  abutting  owner  for  the 
damage  which  his  property  actually  sustained.* '  The  result  of  the 

^  See  noxt  note.  P&^J  for  pubUc  use  without  compensation. 

2  Stor}^  V.  N.  Y.  Elev.  R.  R.  Co.,  90  6.    That  as  the  acts  of  the  Elevated  Com- 

N.  Y.  122  (1882) ;  8.  o.  11  Abb.  N.  C.  236,  pany  were  unlawful,  and  as  its  stracture  is 

note  (reversing    Common    Pleas,  3  Abb.  permanent,  plaintiff  may  enjoin  its  crec- 

N.  C.  478),  by  a  divided  court,  Miller,  tion  and  continuance.    6.  That  by  statute 

jSar/<;,  and  ^mr^,  J  J.,  dissenting.     Story's  the  Elevated  Company  has  power  to  ae- 

case  is  the  leading  case.     Story's  title  was  quire  property  by  exercising  the  right  of 

derived  from  the  city  of  New  York  through  eminent  domain.    7.  That  the  injunction 

mesne  conveyances,  the  original  grant  from  should  not  issue  until  the  defendant  had 

the  city  describing  the  property  by  refer-  n>asonable  time  to  acquire  the  property  in 

ence  to  streets,  and  containing  a  covenant  a  lawful  way. 

to  construct  the  streets,  adding  :  ''Which         The  decision  in  this  case,  although  by 

several  streets  shall  forever  thereafter  con-  a  divided  court,  was  subsequently  declared 

tinue  and  be  for  the  free  and  common  to  be  stare  deems  not  only  as  to  questions 

passage  of,  and  as  public  streets  and  ways  expressly  decided,  but  as  to  such  as  logi- 

for,  the  inhabitants  of  said  city,  and  all  cally  come  within  the  principles  estab- 

others  passing  and  returning  through  or  lished  by  it.     Lahr  v,  Metrop.  Elev.  By. 

by  the  same,  in  such  manner  as  the  other  Co.,  104  N.  Y.  268;  Glover  r.  Manhattan 

streets  of  the  same  city  now  are  or  law-  Ry.   Co.,  51   Super.  Ct.  (19  J.  &  S.)  1, 

fully  ought  to  be."      It  was  held, —  (1884).     Lahr  ».  Metrop.  Eiev.  Ry.  Co., 

1.  That  by  virtue  of  the  grant  of  the  104  N.  Y.  268  (1887),  is  the  sequel  to 

city  to' plaintiff's  grantors  the  plaintiff,  as  Story's    Case.      In  this  case   the   street 

abutting  owner,  had  a  right  in  the  street,  was  laid  out  by  the  city  by  proceedings 

entitling  liim  to  have  it  kept  open  and  in  invilum,  under  the  Act  of  1813,  wfai^ 

continued  as  a  public  street  for  the  bene-  provided  that  the  fee  should  vest  in  the 

fit  of  his  abutting  property.     2.  That  this  city  in  trust,   to  be   "kept  open  for  or 

right  is  an  easement  in  the  bed  of  the  as  a  part  of  a  public  street  •  .  .  forever, 

street,  and  is  private  property,  which  can-  in  like  manner  as  the  other  pviblic  stieeti 

not  be  taken  for  public  use  without  com-  ...  of  the  city  are    or  of  right  OQg)it 

pensation  under  the  Constitution.   8.  That  to  be."    The  owner  at  the  time — firam 

the  structure  of  the  Elevated  Railroad  is  whom  plaintiff  derived  title — wasasseMed 

inconsistent  with  the  use  of  the  street  as  $425  for  benefits  over  and  above  the  value 

a  public  street     4.  That  plaintiffs  prop-  of  the  land  taken.    The  parties  agreed 

erty  had  been  taken  by  the  Elevated  Com-  upon  a  rule  for  the  assessment  of  the 
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anthor^s  reflections  upon  this  subject  is,  that  the  views  of  the  Court 
of  Appeals  are  sound  and  just ;  sound,  because  they  recognize  the 

mbotter's  damages.    The  court  reaffirmed  court  said :  "  Any  incident  of  the  stmc- 

Story's  Case  (90  K.  Y.  122),  holding  that  tare  which  necessarily  increases  and  aggra- 

it  was  there  **  definitely  determined," —  vates  the  injury  must  be  subject  to  the 

1.  That  an  elevated  road  in  the  streets  same  role  of  damages."     "However  the 

of  a  city,  constracted  as  to  form,  equip-  damage  may  be  inflicted,  provided  it  be 

ment,  and  dimensions  like  the  present  effected  by  an  unlawful  use  of  the  street, 

road,  and  operated  by  steam  power,  &c.,  it  constitutes  a  trespass,  rendering  the 

is  a  perversion  of  the  use  of  the  street  from  wrong-doer  liable  for  the  consequences  of 

the  purposes  originaUy  designed  for  it,  and  his  acts." 

is  a  use  which  neither  the  city  nor  the  In  Fifth  National  Bank  v.  N.  Y.  Elev. 
le^ipslature  can  legalize  or  sanction  without  R.  B.  Co.,  24  Fed.  Rep.  114  (U.  S.  Cir. 
providing  for  compensation  for  injuries  Ct.,  1885),  Shipman,  J.,  seems  to  be  of 
sustained  by  abutting  owners.  2.  That  the  opinion  that  an  elevated  railway  on  a 
abutters  claiming  title  from  the  city  by  street  is  not  necessarily  an  additional  ser- 
^rani  with  a  covenant,  as  set  forth  in  the  vitude.  He  says  :  — 
Story  Case,  acquire  an  easement  in  the  bed  "An  abutting  owner  holds  his  easement 
of  the  street  for  ingress  and  egress,  and  for  in  the  street  mbordinaU  to  the  rights  of 
the  free  passage  of  light  and  air  through  the  public  in  the  street ;  if  the  new  struc- 
and  over  the  street  for  the  benefit  of  their  tures  are  not  inconsistent  with  or  destruc- 
property.  8.  That  such  easement  is  an  tive  of  the  uses  for  which  the  street  was 
inti^rest  in  real  estate  which,  under  the  originally  taken,  he  has  no  cause  to  com- 
Constitution  that  forbids  the  appropriation  plain.  Until  the  streets  are  burdened  with 
of  private  property  for  public  use,  without  an  occupancy  which  substantially  ii^ures 
compensation,  cannot  be  taken  for  use  them  as  thoroughfares  for  travel,  and  they 
of  this  railroad  without  compensation.  4.  are  permanently  subjected  by  the  new 
That  the  erection  of  an  elevated  road,  such  structures  to  a  new  use  which  is  subver- 
as  the  one  here  in  question,  in  a  public  sive  of  the  original  use,  the  abutting  owner, 
street,  is  the  taking  of  an  easement  and  an  though  he  may  suffer  inconvenience,  is  not 
appropriation  of  it  by  the  railroad  corpora-  legally  injured,  because  his  easement  is 
tion,  making  it  liable  to  abutters  for  dam-  subject  to  the  controlling  right  of  the  pub- 
ages  occasiotied  by  the  taking.  lie ;  and  if  the  street  continues  to  be  a 

It  was  further  held  in  this  (Lahr's)  case,  thoroughfare  for  ordinary  travel,  in  ac- 

that  the  rights  of  abutters  in  such  case  is  cordance  with  the  objects  for  which  it  was 

the  same,  whether  they  derive  title  from  originally  laid  out,  no  right  of  the  abut- 

the  city  by  grant  with  a  covenant,  as  in  ting  owner  is  trenched  upon."     A  new 

the  Story  Case,  or  through  mesne  convey-  trial  was  granted  (verdict  having  been  for 

ances  from  an  owner  whose  property  was  plaintiff)  for  the  reason  that  the  court 

taken  by  the  city  for  a  public  street  by  feared  "that  the  jury  were  unintentionally 

proceedings  in  condemnation  under  the  led  into  the  opinion  that  because  a  new 

Act  of  1813.     Nor  is  it  essential  that  any  and  permanent  structure  for  the  purposes 

land  should  have  been  originally  taken  of  a  steam  road  had  been  placed  over  a 

from  him,  as  his  interest  is  acquired  by  street  of  one  hundred  feet  in  width,  there- 

the  judgment  of  a  competent  tribunal,  fore  they  were  permitted  to  find  that  a 

It  was  also  held  that  the  railroad  company  new  and  inconsistent  use  was   imposed 

IB  liable  for  the  injury  occasioned  by  the  upon  the  street,  although  travel  was  not 

distribution  in  the  air  of  gas,  smoke,  steam,  practically  impeded,  and  light  in  the  trav- 

dnst,  cinders,  ashes,  and  other  unwhole-  elled  way  was  not  sensibly  diminished, 

some  and  deleterious  substances,  from  its  and  the  street  was  not  actually  at  that 

locomotives  and  trains,  provided  it  is  es-  point  made  inconvenient  for  the  accom- 

tablished  that  they  were  destmcrive  of  the  modation  of  persons  or  vehicles." 
of  light,  air,  and  access.    The 
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paramount  nature  of  the  public  right  to  put  the  street  to  this 
new  and  necessary  form  of  public  use ;  just,  because  they  recognize 
and  declare  that  the  abutter  has  special  proprietary  rights  or  ease- 
ments in  the  street,  which,  so  far  as  they  are  special  and  individual 
in  their  nature,  he  is  not  called  upon  unequally  to  sacrifice,  without 
compensation,  for  the  public  use.  In  effect  the  court  says  the  just 
and  true  doctrine  is,  "  Take,  but  pay." 

§  723  d.  Remedies  of  abutter  at  Zaw  and  in  Equity ;  Measuxe 
of  Damages ;  Right  to  Injonotioii,  4ko.  —  As  a  necessary  result  of  the 
principles  established,  it  follows  that  the  construction  of  steam  rail- 
ways upon  or  under  or  over  the  street  is  a  trespass,  and  in  legal  con- 
templation a  continuing  nuisance,  if  constructed  without  the  abutter^s 
consent,  or  without  having  acquired  from  him,  by  purchase  or  condem- 
nation and  payment,  the  right  to  do  so.  The  abutter  may  sue  in  a 
conimon-law  action  for  his  damages ;  but  in  such  case  he  can  only 
recover  such  damages  as  were  sustained  down  to  the  time  the  action 
was  brought  He  may  bring  successive  actions  for  damages,  but 
cannot  in  actions  simply  for  damages  recover  for  permanent  d^predr 
ation.  The  law  on  this  point  is  regarded  by  the  Court  of  Appeals 
as  settled.  It  is  not  clear  that  the  court  is  entirely  satisfied  with 
the  rula  It  may  be  doubted,  we  think,  whether  it  is  the  better  rule 
for  either  party.  If  the  abutting  owner  resorts  to  equity^  it  would 
seem  that  he  may  obtain  a  decree  which  indirectly  gives  once  for  all 
the  value  of  the  permanent  injury.  The  cases  on  this  subject^  as 
well  as  those  relating  to  damages  as  affected  by  the  form  of  the 
action,  and  to  the  measure  of  damages,  are  referred  to  in  the  note.^ 

1  Rule  as  to  Damages  :  Uline  v.  K.  T.  resulting  fh>m  the  oonstraction  and  opo^ 

Central  &  H.  R.  R.  R.  Co.,  101  N.  Y.  98  ation  of  its  line.    8.  Where  a  railroad  ii 

(1886),  reversing  Supreme  Court.     This  unlawfully   constmeted   in   a  street,  aa 

is  the  leading  case  in  New  York  upon  owner  of  a4jacent  property  in  an  actioa 

the  measure  of  damages  for  surftuie  steam  for  damages  can  recorer  only  snoh  as  wevs 

railways  in  trespass  hy  abutting  owner,  sustained  up  to  the  time  when  aait  was 

It  was  held :  1.  The  private  rights  or  in-  commenced  ;    for  those  sustained  snhae- 

terests  of  individuals  in  streets,  or  in  the  quently  he  may  recover  in  sncceatiTe  ae- 

soil  thereof,  must  be  lawfully  acquired  isf  tions  until  the  nuisance  is  abated.    Bcli»>> 

order  to  authorize  the  construction  of  a  ring  to  remedies  which  adjacent  owmn 

railroad  upon  or  over  the  same  ;  if  con*  mny  resort  to,  the  court  said,  (page  Itt) ; 

structed  without  having  acquired  them  the  "  He  may  sue  and  recover  his  damagea  M 

company  constructing  it  is  a  trespasser,  often  as  he  chooses, — onceayearoronoeiB 

and  as  such  liable  for  all  damages  sustained  six  years,  —  and  have  aucoeasitv  raooveriM 

by  the  owners  of  such  rights  and  property,  for  damages.     He  may  enjoin  the  operatioa 

As  to  them  the  railroad  is  a  continuing  of  the  railroad  and  compel  the  abatemeat 

AiMMmce.    2.  If  these  rights  are  duly  ac-  of  the  nuisance  by  an  action  in  aqnity ; 

qoired  and  the  railroad  constructed  with  and  when  his  premises  hava  been  axda* 

proper  care  and  skill,  the  railroad  com-  sively  appropriated,  or  where  a  highway, 

pany  ii  not  liable  for  damagea  necessarily  in  the  soil  of  which  he  has  tills^  btt  baoi 
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§  724  (575).    Conolosioiui  as  to  Railways  in  Streets  sammed  np.  — 
In  this  section  and  the  three  following  the  author  sums  up  the  con- 

exdnsiTely  appropriated  by  a  railroad,  he  least,  are  subjects  for  redress  in  an  action 

may  iindoabtedly  maintain  an  action  of  for  damages." 

cgectment.*'  N.  Y.  Supreme  Court  Cases  :  Proper 

This  role  as  to  damages  has  been  fol-  measure  of  damages  held  to  be,  the  differ- 

lowed  in   later  cases  (see   Wheelock  v,  ence  in  value  of  the  property  with  the  full 

Noonan,  108  N.  Y.  179  (1888)  ;  N.  Y.  and  unobetmcted  use  of  the  easement  and 

Nat  £xch.  Bank  t,  Metrop.  £ley.  Ry.  Co.,  the  value  without  it.    Pond  v.  Metrop. 

108  N.  Y.  660  (1888) ;  Reed  v.  State,  108  Elev.  Ry.  Co.,  42  Hun,  567,  citing  N.  Y. 

K.  Y.  407,  1888) ;  and  approved  in  Pond  West  Shore  &  B.  By.  Co.  v.  Sutherland, 

V.  Metrop.  Elev.  By.  Co.,  112  N.  Y.  186  85  Hun,  260  ;  N.  Y.  Lack.  &  W.  By.  Co., 

(1889).     In  this  last  case  the  Court  of  In  I'e,  29  Hun,  1 ;  and  N.  Y.  Central  & 

Appeals  holds  that  the  doctrine  of  Uline's  H.  R.  R.  B.  Co.,  In  re,  15  Hun,  68,  67, 

ease  applies  to  actions  against  the  Elevated  69.    See  also  Meyer  v.  Metrop.  Elev.  Ry. 

Railway  companies.     The  sole  question  Co.,   N.  Y.  Daily  Reg.,  April  1,   1886, 

was  whether,   in  a  common-law  action,  N,  F.  Cam.  Pleas,  Gen.  Term  ;  and  N.  Y. 

*'  the  abutting  owner  could  recover  com-  Elev.   R.   B.   Co,,  In  re,  36  Hun,   427 

plefee  damages  once  for  all  as  for  a  final  (1887). 

and  complete  destruction  pro  tanto  of  the  N .  Y.  Common  Pleas  Cases  :  Peyser 
easement  invaded  by  the  defendant,  or  is  v.  Metrop.  Elev.  By.  Co.,  18  Daly,  122 
confined  to  a  recovery  of  snch  temporary  (1885)  N.  Y.  Ct  Com.  Pleas, 
damages  as  have  accrued  np  to  the  com-  Abutting  owners  aro  entitled  to  com- 
meneement  of  the  action."  The  court,  pensation  for  a  permanent  diminution  of 
AwbrewB,  J.,  reviews  the  prior  cases  and  their  easement  of  light,  air,  and  access 
aajB :  "  These  cases  have  settled  the  mle  from  the  street,  caused  by  the  construe- 
that  permanent  depreciation  cannot  be  tion  and  operation  of  an  elevated  road. 
reoorered  in  an  action  like  this."  .  .  .  Noise  held  to  be  no<  an  element  of  dam- 
**  When  he  comes  to  the  court  for  equitable  age.  (Otherwise  held  by  Superior  Court ) 
relief  the  court  may  mould  it  to  suit  the  Eule  of  Damagee  stated  :  "  The  damage 
drcamstancea,  as  was  done  in  Henderson's  recoverable  is  the  loss  occasioned  by  the 
case  (78  N.  Y.  423)."  In  Drucker  v.  Man-  permanent  diminution  of  value  of  the 
hattan  Ry.  Co.,  106  N.  Y.  157  (1887),  plaintiff's  property  caused  by  the  loss 
affirming  Superior  Court,  19  J.  &  S.  429,  or  obstruction  of  light,  air,  and  access. 
it  was  held,  that  in  estimating  damages  resulting  directly  from  the  defendant's 
the  nature  and  extent  of  the  general  ii^ury  structure  and  its  uses."  Per  J,  F.  Daly,  J. 
to  the  street  —  as  the  decrease  in  volume  Meyer  v.  Metrop.  Elev.  By.  Co.,  Gen. 
of  the  current  of  custom,  and  the  change  in  Term,  Com.  Pleas,  N.  Y.  Daily  Beg., 
its  character  —  are  necessarily  to  be  con-  April  1,  1886,  per  Allen,  J.:  **  Does  this 
sidered  ;  bot  defendant  may  show  that  a  rsilroad  take  any  of  the  light  and  air 
part  or  all  of  snch  decrease  and  change  which  the  plaintiff*  would  otherwise  re- 
is  dne  to  other  causes.  The  court  says :  ceive,  or  obstruct  the  access  which  he 
"  Smoke  and  gases,  ashes  and  cinders  affect  would  otherwise  have  to  hl9  premises, 
and  impair  the  easement  of  air.  The  if  the  railroad  was  not  there  ?  If  it  does, 
structure  itself  and  the  passage  of  cars  what  is  the  value  of  what  has  been 
leasen  the  easement  of  light  The  drip-  taken  ?  This  is  the  question  here,—  not 
pings  of  oQ  and  water,  and  possibly  the  the  loss  plaintiff  has  sustained  because 
freqoent  columns  interfere  with  conven-  an  elevated  railroad  has  been  put  in  the 
ienoe  of  access.  These  are  elements  of  street  and  the  character  of  the  street  has 
damage,  even  though  the  necessary  con-  been  changed,  and  noise  and  bustle  have 
eomitants  of  the  construction  and  opera-  succeeded  peace  and  quiet.  The  ques- 
tion  of  the  road,  and  not  the  product  tion  is,  how  much  of  that  property  in 
of  ne^igence,  for  they  abridge  the  land-  the  street  which  he,  in  common  with 
owner's  easement,  and  to  that  extent,  at  the  abutting  owners,  owned,  has  he  been 
TOL.  n.  — 15 
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elusions  at  which  he  has  airived,  after  an  examination  of  all  the 
reported  cases  upon  the  subject  of  railways  in  streets. 

1.  As  respects  ordinary  railways,  operated  by  steam,  and  street 
railways,  operated  by  animal  power,  legislative  authority  is  neces- 
sary to  warrant  them  to  be  placed  in  the  streets  or  highways. 
The  legislature  may  delegate  to  municipal  or  local  bodies  the  right 

to  grant  or  refuse  such  authority.  The  usual  powers  of  a  general 

nature  in  municipal  corporations  over  streets  are  not  sufficient  to 

depriTed  of,  and  what  Uie  ralne  of  that  is  only  ibr  the  propertj  actually  taken,  and 

property  is."  the  diminution  in  valae  of  remaining  prop- 

K.  Y.  Superior  Coitrt  Cases.    Caro  v.  arty  directly  affected  hy  the  taking.    That 

Metropolitan  By.  Co.,  46  Saper.  Ct  (14  J.  the  appropriation  of  an  easement  in  the 

4b  S.)  188  (1880).     Eqoitahle  action  for  street  is  a  taking  of  private  proper^  only 

iignnction,  alleging  defendant's  inability  in  so  far  as  the  atnicture  and  operation  of 

to  make  reparation.    Demnrrer  sustained  the  road  are  ineonsistent  with  and  in  ex* 

by  trial  court ;  but  overruled  by  General  cess  of  the  ordinaiy  lawful  use  of  the  street 

Term,  which  held,  that  polluting  the  air  That  only  to  the  extent  of  such  taking  of 

of  a  dwelling  with  smells,  rendering  the  the  easement  is  compensation  to  be  inada 

enjoyment  of  the  premises   uncomforta*  to  an  abutting  owner.    That  the  proper 

ble,  is  to  that  extent  a  taking  of  prop-  measure  of  damages,  in  actions  brooght  bj 

erty.     Legislative  authority  to  construct  lessees  of  abutting  property,  is  the  diminn- 

and  operate  an  elevated  road  does  not  tion  of  the  rental  value  of  the  whole  prop* 

authorize  it  to  pollute  the    air  by  such  erty,  caused  by  the  taking.    That  damagai 

smells.      In    Ireland   v,   Metrop.    Elev.  for  loss  of  business  cannot  be  allowed* 

Ry.  Co.,  52  Super.  Ct.  (20  J.  4b  S.)  450  being  too  remote.     (Cn  this  point  see  gen* 

(1885),  the  action  was  to  recover  the  total  erally  Fritz  v.  Hobeon,  L.  B.  14  Ch.  Div. 

damage  to  the  fee.    ffdd^  maintainable  if  642  (1880),  and  cases  cited  ;  Bicket  9. 

plaintiff  offers   to    convey  the  easement  Metrop.  Ky.  Ca,  L.  B.  2  H.  L.  175.)    1 

appropriated  by  the  railway,  as  was  sub-  lessee  cannot  recover  for  damages  sustained 

stantially  done  in  this  case.    The  verdict  after  the  expiration  of  the  lease  nnd« 

assessed  the  total  damage  to  the  property,  which  he  had  possession  at  the  time  the 

and  an  additional  sum  (under  the  charge  easement  was  appropriated.     In  same  case, 

of  the  court)  as  compensation  for  loss  of  55  Super.  Ct.  555  (1888),  noise  was  held 

rents.    Held,  error,  and  new  trial  ordered,  to  be  an  element  of  damage.     N.  Y.  £xch. 

Noise  made  in  constructing  and  operating  Nat.  Bank  v,  Metrop.  Elev.  By.  Co.,  5S 

the  road  held  to  be  an  element  of  damage.  Super.   Ct  (21  J.  k  S.)  611  (1886),  af- 

Same  ruling  on  this  point,  in  Taylor  v,  firmed  without  opinion,  108  N.  Y.   660 

Metrop.  Elev.  Ry.  Co.,  55  Super.  Ct.  (28  (1888).     Plaintiff  was  the   owner  of  s 

J.  &  S.)  555  (1888).     See  Seventh  Ward  leasehold    interest  in   abutting    property 

Nat.  Bank  v.  N.  Y.  Elev.  R.  R.  Co. ,  58  on  the  comer  of   Chambers  Straet  and 

Super.  Ct  (21  J.  &  S.)  412  (1886) ;  Tay-  College  Place.    Judgment  for  specified som 

lor  p.  Metrop.  Elev.  Ry.  Co.,  50  Super,  (over  $500),  for  damages  sustained  np  to 

Ct.  (18  J.  4b  S.)  811  (1884)  ;   s.   c.  55  commencement  of  suit,  and  operatidh  of 

Super.  Ct.  555,  where  it  was  held  :  That,  as  road  enjoined  after  a  future  day  named, 

a  general  rule,  the  appropriation  of  property  with  a  proviso  that  defendants  mi^t  por- 

by  a  railroad  should  be  concurrent  with  chase  so  much  of  plaintiff's  easement  as 

the  payment  or  deposit  of  money  in  pay-  had  been  taken  by  the  road  for  (8,000^  for 

ment  therefor ;  but  if  no  proceedings  to  which    plaintiff  should   make  a  proper 

condemn  have  been  instituted  the  statutes  conveyance.      In    such    case    iignnction 

impose  no  greater  liability  upon  them  for  should  not  issue.    The  provision^  fmsMing 

the  taking  than  what  would   otherwise  defendants  to  pnrohase,  being  in  tfas  ustnis 

been  incurred.    That  snoh  liability  of  a  privilege,  was  not  error. 
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confer  upon  them  the  right  to  authorize  the  appropriation  of  streets 
by  ordinary  railroads  which  connect  different  towns,  whose  tracks 
are  constructed  in  the  usual  manner,  and  whose  trains  are  propelled 
by  steam.  But  it  is  otherwise  as  respects  horse  railways ;  these 
are  for  local  travel,  and  the  ordinary  powers  d  municipal  corpora- 
tions are  often  ample  enough,  in  the  absence  of  express  or  other 
l^slation  on  the  subject  indicating  a  different  intent,  to  authorize 
them  to  permit  or  refuse  to  permit  the  use  of  streets  within  their 
limits  for  such  purposes.  But  they  cannot,  by  an  implied  power, 
confer  corporate  franchises  or  authorize  the  taking  of  tolls.  This 
must  come  from  the  legislature.^ 

§  725  (576).  2.  The  weight  of  judicial  authority  undoubtedly  is 
that  where  the  public  have  only  an  easement  in  streets,  and  the  fee 
is  r^;ained  by  the  adjacent  owner,  the  legislature  cannot,  under  the 
constitutioDsd  guarantee  of  private  property,  authorize  an  ordinary 
deam  railroad  to  be  constructed  thereon,  against  the  will  of  the 
adjoining  owner,  without  compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude.  As  to  street  railroads  constructed  in  the  usual  manner 
and  operated  under  municipal  regulation  so  as  not  to  exclude  the 
free  passage  of  ordinary  vehicles,  the  almost  general,  and  in  the 
anthoT^s  judgment,  the  sound  judicial  view  is,  that  they  do  not 
create  a  new  burden  upon  the  land,  and  hence  the  legislature,  no 
matter  whether  the  fee  is  in  the  abutter  or  in  the  public,  is  not 
bound  to,  although  it  may,  provide  for  compensation  to  the  ad- 
joining proprietor. 

§  726  (577).  3.  Where  the  fee  of  the  street  is  in  the  munici- 
pality in  trust  for  the  public,  or  in  the  public,  the  weight  of  au- 
thority, at  least  until  recently,  has  been  that  tlie  control  of  the  legisla- 
ture is  supreme,  and  it  may  authorize,  or  delegate  to  municipal  bodies 
the  power  to  authorize,  either  class  of  railways  to  occupy  streets, 

1  Text  quoted  with  approval  in  State  v.  and  used,  no  right  vests  in  the  railway 

Corrigan  Street  By.   Co.,    S5   Mo.   263,  company,  and  it  may  be  revoked  by  the 

dtiog  aUo  Hinchman  v.  Paterson  Horse  city  council  ;  and  after  the  time  within 

B.  B.  Co.,  17  N.  J.  Eq.  75  ;  and  Jersey  wWch  it  may  be  availed  of  expires,  the 

City  It  B.    B.   B.  Co.  v.   J.  C.  &  Hob.  license  lapses,  and  no  revocation  is  needed 

H.  B.  B.  Co.,  20  N.  J.  Eq.  69.      **  The  to  terminate  the  same.     The  railway  com- 

oonsent  of  the  city   councU  to    occupy  pany  or  licensee  cannot  thereafter  occupy 

the  atreet  im  a  mere  license,   and  until  the  street  or  build  its  road  thereon  with- 

the  company  hoe  availed  ittelf  of  the  license  out  a  new  permission  from  the  city  author* 

mo  ctmibudual  MigaHon  or  relation  arises  ities."    Johnston,  J.,  Atchison  Street  By. 

which  reqoireB  a  judicial  declaration  of  Co.  v.  Nave,  38  Kan.  744. 
fbrfutnre.    Until  the  license  ii  accepted 
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without  providing  for  compensation  either  to  the  municipality  or  to 
the  adjoining  lot-owners.  As  elsewhere  shown  in  this  chapter,  the 
distinction  made  in  so  many  of  the  earlier  cases  as  to  the  extent  of 
the  rights  of  the  public  and  of  the  abutter  depending  upon  whether 
the  fee  (unless  it  is  an  absolute  and  unconditional  fee)  was  in  the 
one  or  in  the  other,  is  seriously  impaired,  and  it  seems  not  im- 
probable that  it  will  ultimately  come  to  be  regarded  as  inconsider 
ate  and  unsound. 

§  727  (578).  4  As  special  legislative  authority  is  necessary  to 
enable  a  company  to  construct  a  passenger  railway  in  the  streets, 
the  effect  of  such  authority,  when  obtained  and  acted  upon,  is  to 
give  the  company  a  property  in  the  franchise  and  road,  and  hence  no 
rival  company  has  the  right  to  use  the  track  of  the  company  which 
laid  it  down.  Nor  can  an  individual  or  another  company,  at  pleas- 
ure and  without  legislative  authority,  construct  a  rival  line  in  die 
same  highway.^  But  a  l^islative  grant  of  authority  to  construct  a 
street  railway  is  not  exclusive  unless  so  declared  in  terms,  and  there- 
fore the  legislature  may,  at  will  and  without  compensation  to  the 
first  company,  authorize  a  second  railway  on  the  same  streets  or  line, 
unless  it  has  disabled  itself  by  making  the  first  grant  irrepealable 
and  exclusive.'  Whether  it  can  effectually  disable  itself  in  this 
manner  of  its  control  over  highways  is  a  question  of  a  nature  else- 
where referred  to,  and  which  it  is  not  necessary  to  discuss  in  this 
place.  But  whatever  may  be  the  extent  of  legislative  power  in 
this  respect,  it  is  clear  that  the  legislature  cannot,  without  compen- 
sation to  the  first  company,  authorize  the  second  company  to  take 
or  use  the  track  of  the  first,  although  with  compensation  this  might 
be  done  under  the  power  of  eminent  domain,  if,  in  its  judgment,  the 
public  good  required  it.  The  extent  of  municipal,  police,  and  other 
control  over  railways  in  streets  depends,  of  course,  upon  the  muni- 
cipal charter,  and  the  legislation  of  the  State  touching  the  subject' 

1  It  is  held  in  Texas  that  the  consent  Horse  Ry.  Co.  v.  Intentito  Rapid  Tuinit 

of  a  city  to  a  street  railway  company  to  use  Ry.  Co.,  S4  Fed.  Bep.  800  (dtiiig  text), 
a  street  is  a  mere  license,  which  may  be         *  Since  the  above  wis  written,  tiie  •■• 

revoked  and  bestowed  upon  another  com-  thor  is  gratified  to  learn  that  hia  viewa  an 

pany  before  the  licensee  has  availed  itself  coincident  with  those  expnand  hj  Chia- 

of  the  privilege  ;  and  that  if  it  abandons  cellor  ZabriAie  in  his  able  opinion  in  ^ 

the  street  after  having  used  it,  the  act  of  Jersey  City  &  B.  R.  R.  Co.  v.  J.  C.  &  Hobi 

giving  consent  to  another  company  to  use  H.  R.  R.  Co.,  20  N.  J.  Eq.  61  (1869) ; 

the  street  is  per  9e  a  revocation  of  the  first  and  with  those  of  other  oonrta.    State  «. 

consent     Gulf  City  Ry.  Co.  v.  Gulf  City  Corrigan  Street  Ry.  Cb.,   86  Ma.  888 ; 

Street  Ry.  Co.,  63  Tex.  529.  Gulf  City  Ry.  Co.  «.  Galveaton  dtj  Ity. 

*  Golf  City  Street  Ry.  Co.  v.  Galveston  Co.,    65  Tex.   502;  Jaekaon  Cbw  Bant 

Ify.Co.,  65  Tex.  502;  Jackson  County  Ry.  Co.  v.  Intantata  Rapid  Ttaarit  Gpl, 
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§  728  (579).  Bridges;  Duty  of  Repair;  Mnnioipal  Control-^ 
Having  considered  the  relation  of  municipal  corporations  to  streets 
and  highways  within  their  limits,  it  remains  to  refer  to  bridges. 
Bridges  are  usually  part  of  the  street  or  highway.^  In  this  country 
the  power  of  municipal  corporations  to  build  them,  and  their  author- 
ity over  them,  are  wholly  statutory,  and  their  duties  in  respect  to 
them  are  either  prescribed  by  statute  or  spring  from  their  powers. 
There  is  no  common-law  responsibility  on  municipal  corporations  in 
respect  to  the  repair  of  bridges  within  their  limits;  but  where 
bridges  are  part  of  the  streets,  and  built  by  the  municipal  authorities 
under  powers  given  to  them  by  the  legislature,  they  are  liable  for  cU'^ 
fects  therein,  on  the  same  principles  and  to  the  same  extent  as  for 
defective  streets,  —  a  subject  elsewhere  treated.^ 

84  Fed.  Rep.  306  ;  Eichels  v.  Evansville  One  town  has  no  right  of  action  for  con^ 

Street  Ry.  Co.,  78  Ind.  261.  tribution  from  another  town  of  any  part  of 

^  Chicago  V.  Powen,  42111. 169  (1866);  the  expense  of  erecting  or    repaiiing  a 

Ifanderschid  v,  Dubaqne,  29  Iowa,  78  ;  bridge  on  the  boundary  line  between  them, 

JacksonviUe  v.  Drew,  19  Fla.  106 ;  Goahen  unless  there  is  an  agreement  to  bear  part 

V.  Myers,  119  Ind.  196  (1889).  of  the  expense.     Dimmick  H.  Conim'rs  r. 

A  bridge  is  said  to  be  a  mere  substitute  Waltham  H.  Comm'i-s,  100  111.  631.     "  It 

for  a  ferry.    Per  Savage,  C.  J.,  in  People  is  clear  that  at  the  common  law  a  county 

V.  Saratoga  &  R.  R.  R.  Co.,  16  Wend,  might  be  required  to  maintain  a  bridge  or 

(N.  T. )  133.  causeway  across  its  boundary  line,  and  ex- 

*  lb*;  Smoot  v.  Wetumpka,  24  Ala.  118  tending  into  the  territory  of  an  adjoining 

(1854) ;   Richardson  v,   Royalton  &  W.  county.    The  same  rule  prevails  in  this 

Tump.  Co.,  6  Vt.  496  (1834);  Wayne  Co.  country."    Mr.  Justice  Woode^  Washer  v. 

Tump.  Co.  V,  Berry,  5  Ind.  286  (1860)  ;  Bullitt  County,  110  U.  S.  558. 

Humphreys  v.  Armstrong  County,  66  Pa.  Duty  to  repair ;  Liability  for  defeda : 

St.  204  (1867)  ;  Cooley  v,  Essex  Fr.,  27  Both  by  the  common  law  and  the  statute  of 

K.  J.  L.   415  <1859)  ;   Mechanicsburg  v.  22  Henry  VIII.,  affirming  it,  the  diUy  of 

Meredith,  64  lU.  84  (1870) ;  post,  chaps,  repairing  public  bridges  r&sted  upon  the 


xxiii.  ;  Chicago  v,  McGinn,  61  111.  county  in  all  cases  where  no  private  person 

266 ;  Burritt  v.  New  Haven,   42  Conn,  or  other  body  is  specially  charged  there* 

514 ;  Jacksonville  v.  Drew,  19  Fla.  106 ;  with.     2   Inst.  700,   701  ;  The  King  v. 

Howard  County  v.  L^gg,  93  Ind.  623  ;  see  West  Riding  of  Yorkshire,  2  East,  842, 

po&l,  sec  997,  note.  366  ;    Hill  v.    Livingston  Co.   Sup.,   12 

Bridge  defined:  SUte  v.  Gorham,  37  N.   Y.   62 ;  FoUett  v.    People,   lb.  273 ; 

Me.  451  ;  Regina  v.  Derbyshire,  2  Q.  B.  People  «.  Cooper,  6  Hill  (N.  Y.),  516  ; 

745  ;  Sussex  Co.  Fr.  v.  Strader,  3  Harris,  and  at  common  law  it  was  indispensable  to 

(N.  J.)  108.     The    word  "bridge  "  may  the  legal  character  of  the  bridge  repairable 

embrace  within  its  meaning  such  abut-  by  the  county,  that  it  should  be  shown  to 

ments  as  are  necessary  to  make  the  struc*  cross  a  stream  or  watercourse  (The  King  v. 

tnT«  accessible  and  useful.      Tolland  v.  Oxfordshire,  1   R  &  Ad.  289 ;  The  King 

Wfllington,   26  Conn.  678  ;  Bard  well  v,  v.  Salop  County,  18  East,  95 ;  The  King 

Jamaica,  15  Vt  438 ;  Sussex  Co.  Fr.  v,  v.  Lindsey,  14  East,  317  ;  The  King  r. 

Strader,  3  Harris.   (N.  J.)  108  ;  Rex  v.  Northampton.  2  M.  &  S.  262)  ;  but  these 

West  Biding,  7  East,  696.     Approaches  to  words  were  held  to  cover  water  flowing  in 

hridge  :  Commonwf*aIth  v,  Deerfield,  6  Al-  a  channel  between  l>anks  more  or  less  de- 

len  (Mass. ),  449 ;  Swanzey  v.  Somerset,  132  fined,  even  thongh  the  channel  were  occa- 

Mass.   312 ;  Burritt  v.   New  Haven,    42  sionally  dry.    The  King  v.   Marr^uis  of 

Conn.  174  (1876).  Buckingham,  4  Camp.  189  ;  The  King  v. 
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§  729   (580).    Monioipal  Power  to  oonstmot  Free  Bridgoft  orer 

Streets.  —  An  incorporated  town^  being  chaiged  by  its  charter  or  bj 

Oxfordshire,   1   B.   &  Ad.  289.    See  also  St  185.    See  to  same  effect,  Wdson  v. 

The  King  v.  Trafford,  lb.  874  ;  The  King  Granby,   47  Conn.  59.     Whether  mam* 

V.  Whitney,  S  A.  &  £.  69 ;  The  King  v.  damut  lies  to  eompel  the  body  boond  to 

West  Riding  of  Yorkshire,  S  East,  842 ;  repair  hridgeM  and  Mghwa^  to  do  so,  or 

The  King  o.  Northampton,  2  M.  &  S.  262;  whether  the  remedy  if  by  indictvaetU,  qwatre. 

The  King  v.  Marquis  of  Buckingham,  4  1  Uill,  50,  supra;  pott,  sec  88(S. 

Camp.  189 ;  The  King  v.  Devon,  By.  4b  If  a  bridge  is  boilt  by  an  individual  for 

M.  144  ;  The  Queen  v,  Derbyshire,  2  Q.  B.  his  own  exdtuioe  beneJU,  oyer  a  highway, 

745,  756.     Whether  the  particular  struc-  he  is  bound  to  keep  it  in  a  safe  oondition, 

ture  is  a  bridge  or  not,  if  there  be  reason-  or  respond  to  an  action  for  damages  to 

able  evidence  as  to  it,  is  a  question  for  the  any  person  iigured  by  his  omission.     Ptr 

jury.     The  Queen  v.  Gloucestershire,  1  C.  Nehon,  J.,  in  Heaoock  v.  Sherman,  14 

&  M.   506;   Tolland   v.   WiUington,   26  Wend.  (N.  Y.)  58  (1885);  13  Co.  38;  1 

Conn.  578.     But  see  Madison  Co.  Comm'rs  Bac.  Ab.   tit.   «*  Bridgei,"  585,   note ;  2 

V.  Brown,  89  Ind.  48.  East,  342  ;  5  Borr.  2594 ;  18  East,  220; 

The  eommon-law  respcnsibUity  ofeoun'  Woolrych  on  Ways  and  Bridges,  202,  204, 

ties  to  repair  bridges  Mas  never  prevailed  and  cases ;  1  Salk.  859 ;  8  Blacks.  887. 

in  the  United  States,    Hedges  v.  Madison  How  long  this  obligation  oontinnes,  where 

County,  6  111.  567 ;  Hill  v.  Livingston,  IS  bridges  become  useflU  to  and  are  generslly 

K.  Y.  52  ;  Huffman  v,  San  Joaquin,  21  used  by  the  pnUie,  see  14  Wend.   58, 

CaL  426.     In  some  of  the  States  it  is  im-  supra.    As  to  the  repair,  by  the  pablie, 

posed  by  statute  on  townships.    Lewis  v,  of  bridges  originally  built  by  private  per* 

Litchfield,  2  Root  (Conn.),  436  ;  Swift  v.  8on^  see  also  Bisher  v.  Bicharda,  9  Ohio 

Berry,  1  Root  (Conn.),   448;  Lobdell  v.  St.  495,  502,  per  QhoUon^  J.;    State  v. 

New  Bedford,  1  Mass.  158  ;  Sute  v.  Camp-  Campton,    2    N.    H.    518 ;    Dygert   v. 

ton,  2  N.  H.  518  ;  State  v.  Canterbury,  8  Schenck,  23  Wend.  446  ;  Baqna  v.  Roeh- 

Fust  (28  N.  H.)  195  ;  State  v.  Boscawen,  ester,  45   N.   Y.    129   (1871);    Sampm 

32  N.  H.  881.     And  in  some  on  counties,  r.  Goochland  Co.  Jnsi,  5  Oratt.  241 ;  Moo* 

Wilson  r.  Jefferson,  13  Iowa,  181 ;  Sussex  mouth    v.   Gardiner,  85   Me.    847  ;   Ft. 

Co.  Fr.  r.  Strader,  8  Harr.  (N.  J.)  108 ;  R.  R  Co.  v.  Duquesne  Bor.,  46  Pa.  St 

B;irtlett  r.  Crozier,  17  Johns.  439  ;  poti^  283 ;  Srooot  v.  Wetompka,  84  Ala.  118 

chap.  xxiiL     A  provision  in  a  statute  that  (1854);  Indianapolis  v.  McClnre,  8  led. 

a  certain   bridge,  when  completed,  shall  147  (1850).     In  Houfe  v.  Fulton  84  Wta 

be  a  public  bridge,  and  **  under  the  con-  608  (1874) ;  8.  a  17  Am.  Rep.  468,  the 

trol  of  the  county  supervisors,"  makes  it  a  town  was,  nnder  the  dreamsAanoea,  held 

county  charge.     The  People  r.  Dutchess  estopped  to  deny  its  duty  to  keep  the 

Co.  Sup.,  1  Hill  (N.  Y.),  50  (1841).    In  bridge  in  repair,  thon^^  origiiuaiy  built 

Sfichi'jtin,  by  statute,  townships  are  liable  by  private  subscription, 

for  ii^juries  caused  by  defective  bridges.  P&uxrs  and  duUes  of  dfict  in  rsspset  is 


Medina  r.  Perkins,  48  Mich.  67.     It  b  bridging  canals  and  rivers  wkiek  intsrsid 

there  held  that  while  maintaining  a  bridge  their  streets.    Kordi  9.  Ottawa,   88  HL 

a  township  is  bound  to  keep  it  in  such  121  ;  Joliet  v.  Vetley,  85  IlL  68 ;  TmrisB 

repair  as  is  required  by  a  bridge  of  its  v.  Chatham  Co.  Int  CU  Jos.,  14  Ge.  891 ; 

particular  kind.     Stebbins  p.  Keene  Tpu,  Wayne  Co.  Tamp.  Oo.  v.  Beny,  5  Ind. 

60  Mich.  214 ;  Same  r.  Same,  55  Mich.  2S6'  (1850) ;   Scott  v.  Chicago  (bridges 

552  ;  patt^  chap.  xxiiL     While  in  erecting  over  river  in  Qtj  limits),   1    Bte.  510 

public  bridges  a  township  is  bound  to  (1866) ;  Chicago  v.  Pbwen,  48  lU.  169 

make  them  safe  for  ordinary  uss^  it  is  not  (1866).     No  common-law  obKffrfiOB  on 

requinnl  to  anticipate  unusual  strains,  such  canal  company  to  bridge  «  hi^wmy  laid 

as  the  passage  of  very  heavy  machinery,  out  snbseqnent  to  making  of  canaL    Mor> 

FoHoa  Iron  Works  v,  Kimball,  58  Mich,  ris  C.  &  B.  Co.  v.  Stale,  84  N.  J.  L.  62L 
146;  MfiConnick  v.  Washington,  118  Pk.         Where  a  oity  lawful^  boikU  om  a 
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statute  with  the  control  over  its  streets  and  the  duty  to  improve  the 
same,  may  contract  for  the  eonstru^ipn  of  free  bridges  over  a  stream 
dividing  its  streets,  and  issue  its  warrants  or  orders  to  raise  money 
to  be  so  expended.  But  such  corporation  has  no  implied  power  to 
execute  a  deed  of  trust  conveying  a  bridge  erected  by  the  corporation  to 
trustees,  authorizing  the  charging  of  tolls  thereon,  and  pledging  the 
bridge  and  the  tolls  collected  thereon  for  the  payment  of  the  debt 
created  for  its  construction.^  A  city  corporation,  invested  with  the 
ordinary  powers  over  streets,  was  held  to  be  authorized  to  provide 
for  the  construction  of  a  free  bridge  across  a  river  running  through 
it,  upon  ground  dedicated  and  set  apart  for  a  street,  although  the  city 
was  laid  ofiT  on  only  one  side  of  the  river,  but  was  approached  from 
the  other  side  by  a  road  touching  the  river  where  iJie  bridge  was 
located.* 

Limitations  and  Bestrictions  on  the  Bight  of  Free  Transit  and  Use. 

§  730  (581).  NeoeMary  and  Temporarj  Obstmotioiis  to  Use  of 
Street  are  Justifiable. —  We  have  heretofore  shown  that  the  primary 
purpose  of  a  street  is  for  passage  and  travel,  and  that  unauthorized 
and  ill^al  obstructions  to  its  free  use  come  within  the  legal  notion 
of  a  nuisance.  But  it  is  not  every  obstruction,  irrespective  of  its 
character  or  purpose,  that  is  illegal,  even  although  not  sanctioned  by 
any  express  legislative  or  municipal  authority.  On  the  contrary,  the 
right  of  the  public  to  the  free  and  unobstrticted  rise  of  a  street  or  way  is 
subject  to  reasonable  and  necessftry  limitations  and  restrictions.     The 

lUTigaUe  ilTer  a-  bridge  constructed  vnih  Gallia  Co.  Comm*rs  v.  Holcomb,  7  Ohio, 

a  draw,  the  right  to  navigate  the  river,  Pt.  I.  232  ;   Calais  v.  Dyer,  7  Me.  155  ; 

and  the  right  to  croes  the  bridge,  co-exist  Andover  v.  Sutton,  12  Met.  182 ;  Mon- 

and  qualify  each  other,  bat  such  a  bridge  mouth  v.   Gardiner,  85  Me.   247  ;  ante, 

most  not  materially  obstruct  the  naviga-  sec.  678,  note. 

tion  of  the  river;  and  the  city,  if  charged  ^  Mullarky  v.  Cedar  Falls,  19  Iowa,  21 

with  the  duty  of  working  and  keeping  the  (1865)  ;   Dively  v.  Cedar  Falls,  27  Iowa, 

draw  open,  is  eimiUy  liahU  to  a  navigator  227  ;  Clark  v,  Des  Moines,  19  Iowa,  199 ; 

for  negligence,  causing  damage,  in    the  Chicago  v.  Powers,  42  111.  169  ;  Corey  v. 

|ierfonnanc8  of  this  duty.    Scott  v.  Chi-  Rice,  4  Lansing  (N.  Y.),  141  (1871). 

digo,    1    Bias.    610  (1866).     Measure   of  ^  Dively  v.  Cedar  FaUs,  27  Iowa,  227. 

damagea  in  such  case  stoted  by  Drum-  But  not  a  toll-bridge.    lb. ;  Mullarky  v. 

wmmI,  J.     lb.     CSty  also  liable  to  trav-  Cedar  Falls,  19  Iowa,  21  ;  Bell  i;.  Foutch, 

«l]er  fcr  negligently  leaving  draw  open  21    Iowa,    119  ;     Barrett  v.   Brooks,   lb. 

md  unguarded,  and  not  properly  lighted.  144  ;  ante,  sec  729. 

Ghkago  ».  Wright.  68  111.  586  (1878).  A  municipal  corporation  cannot,  with- 

MunidpcU  power  to  proied.     Hooksett  out  express  authority,  erect  a  toll-bridge 

9.  Amoskeag  Mannf.  Co.,  44  N.  H.  105  ;  and  levy  and  collect  tolls.    Clark  v.  Des 

Korah  9.   Ottawa,   S2    IlL   121   (1868) ;  Moines,  19  Iowa,   198 ;   Colton  v.  Han- 

Troy  r.  Cheshire  R.  B.  Co.,  28  N.  H.  88  chett,  13  IlL  616  (1852). 
(1S61) ;  Freedom  v.  Ward,  40  Ma.  388 ; 
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carriage  and  delivery  of  fuel,  grain,  goods,  &c,  are  legitimate  uses  of 
a  street,  and  may  result  in  a  temporary  obstruction  to  the  right  of 
public  transit  So  the  improvement  of  the  street  or  public  high- 
way itself  may  occasion  impediments  to  its  uninterrupted  use  by  the 
public.  And  so  of  the  improvement  of  adjoining  lots  by  digging 
cellars,  by  building,  &c. ;  this  may  occasion  a  reasonable  necessity 
for  using  a  part  of  the  street  or  sidewalk  for  the  deposit  of  material 
Temporary  obstructions  of  this  kind  are  not  invasions  of  the  public 
easement,  but  simply  incidents  to  or  limitations  of  it  They  can  be 
justified  when,  and  only  so  long  as  they  are,  reasonably  necessary. 
There  need  be  no  absolute  necessity ;  it  suffices  that  the  necessity  is 
a  reasonable  one.  But  this  will  never  justify  the  leaving  of  the 
street  or  way  in  an  unsafe  and  dangerous  condition,  or  its  use  in  an 
unreasonable  manner  or  for  an  unreasonable  time.^ 

1  Asgell  oo  Highways,  chap.  vL;  Hawk.  Croea,  S  Camph.  826  ;  St.  John  v.  New 

P.  C.  chap.  IxxTi.  sec  49  ;  post,  sec.  995  ;  York,  8  Boaw.  (N.  Y.)  4SS.     In  Wood  v. 

Clark  r.  F17,  8  Ohio  St  358,  873  (1858),  Mean,  12  Ind.  515  (1859)  (an  action  for 

per  Bartlfy^  C  J.»  arguendo;  People  v.  special  damages  against  the  aathor  of  the 

Conniugham,  1  Denio  (N.  Y.),  524  ;   Rex  obstraction),  it  waa  held  that  a  street  of  a 

V.    Jones,   8    Campb.    281 ;    O*  Linda  v.  city  may  be  obatracted  by  placing  material 

Lothrois  21   Pick.  292   (1888);  Rex  v.  for  boUding  in  it  for  a  reasonable  time  and 

Ward,   4  Ad.   &  £1.    405,  relating  to  a  so  as  to  occasion  the  least  inconvemenoe, 

hoard  enacted  ^r  repairing  a  house  ;  Rex  if,  from  watU  of  nxwi  etetrA^r,  ii  ht  rva- 

V.  Kossell,  6  Biim.  &  C.  566,  as  to  tem-  stmo^/y  iMcewiry  to  dtptmt  it  in  the  $trtd; 

porary  acts  of  loading  coals  in  keels  ;  Rex  and  a  plea  is  defectiTO  which  does  not 

V.  Cn>s^  8  Campb.  226  ;  Rex  p.  Jones,  STer  or  show  this  reasonable  neoessityv  as 

6  East,  230  ;  Cliue  r.  Cornwall,  21  Grant  it  cannot  be  judicially  inferred  from  the 

(Can.),    142;    Onuit    r.    StiU water,    85  fact* that  the  buUding  was  being  erected 

Minn.    242 ;    State  r.  Omaha,    14  Xeb.  in  a  populous  city.     Undoubtedly,  a  man 

265.  in  the  pursuit  of  his  lawful  bosineas  will 

In  Commonwealth  r.  Passmonp,  1  Seig.  be  excused  for  acts  which,  if  wantonly 

ft   R.    (Pa.)  217,  the  Supreme  Court  of  done,  would  be  regarded   as  nmsanc<ii» 

/Viiii.«y/iMiNi<i«  speaking  of  this    subject,  yet  no  considerations  of  priTste  intereit 

says  :  **  Xeot^s&ity  justifies  actions  which  or  convenience  will  justify  a  person  in 

would  otherwi»»  be  nuisances  ;  this  neces-  the  pursuit  of  his  business  nnreasooably 

sit y  need  not  be  absolute,  —  it  is  enough  to  incommode  the  public  or  interfere  with 

if  it  be  nmsonable.     No  man  has  a  light  their  right  to  the  free  use  of  the  street 

to  throw  wood  or  stones  into  the  street  Angell  on  Highways,  sec  iSL    The  law 

at  pleAsun* ;  but  inasmuch  as  fuel  is  neces-  on  this  point  is  well  stated  by  the  eomt 

sar>\   a  man  may  throw  wood  into  the  in  Rex  r.  Russdl,  6  East,  487 :    *'  That 

street  for  the  pur^KtesN*  of  ha\*ing  it  carried  the  primary  object  of  the  street  is  for  the 

to  his  hou:f^,  aud  it  may  li<*  there  a  rvtt-  free  passage  of  the  public,  and  anything 

sonible   time.      S^v   Ivcause  building  is  which  impeded  that  free  passage^  wiAmd 

iKxvssm-,  stone:^,  brick,  lime,  sanvU  and  nemenly,  was  a  nusaaee.     That  if  ths 

other  msteridds    may  hp   plated    in    the  nature  of  the  delendanVa  bnsineaa  wen 

strvetk  prv^rided  it   N^  d«>ne  in  the  meet  soch  as  to  require  the  leading  and  onload* 

conTeuient  nunner/'  and  hp  ik4  unrea*  ing  of  m  many  moee  of  his  wi^gooa  thsB 

sonably  proK^ngevi.     Approved.  IVople  r«  could  be  couTenicntly  contained  witUn 

Cnnnii^ehau,  1  Denn^  iX.  Y.K  524^  580 ;  hi5  own  pcitate  pteaise^  he  most  eitb« 

Cluk  ts.  Fkj,  8  Ohio  St.  85$,  874 :  Rex  r,  enlarge  his  piemises  or  immiiu  his 
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Although  the  distinction  between  the  extent  of  the  rights  of  the 
public  in  a  street  and  the  right  of  the  abutting  proprietor  to  access 


to  some  more  convenient  spot."  Same  means  of  locomotion  is  a  nuisance.  Ma- 
principle  applied  to  congregation  of  carta  comber  v.  Nichols,  34  Mich.  212  (1876) ; 
t»  the  public  BtreeU  for  the  reception  of  8.  o.  Am.  Bep.  622,  and  note  ;  ante,  sec. 
■lops  from  a  distillery.  People  v.  Cun-  374,  note.  Steain  motors  in  streets^  see 
ningham,  1  Denio  (N.  Y.),  524.  To  the  ante,  sec.  722,  note.  A  railroad  in  a 
keeping  of  coaches  at  a  stand  in  the  street,  street  is  not  per  se  a  noisance,  but  may 
waiting  for  passengers.  Rex  v.  Cross,  S  become  so,  if  used  in  an  improper  or  un- 
Campb.  226.  To  a  timber  merchant  de-  reasonable  manner.  State  v.  LonisYiile, 
positing  timber  in  the  street.  Rex  v.  K.  A.  &  C.  Ry.  Co.,  86  Ind.  114.  *'  A 
Jones,  6  East,  280  ;  and  see,  also,  Rex  v.  cart  or  wagon  iriay  be  unloaded  at  a  gate- 
Carlisle,  6  Carr.  &  P.  636  ;  Bex  v.  Moore,  way,  but  Uiis  must  be  done  with  prompt- 
S  B.  &  Aid.  184.  What  uses  of  streets  ness.  So  as  to  the  repairing  of  a  house, 
permissible,  discussed.  Korristown  v.  the  public  must  submit  to  the  inconven- 
Moyer,  67  Pa.  St.  855  (1871).  ience  occasioned  necessarily  in  repairing 

Mere  neglect  to  repair  a  street  will  not  the  house  ;  but  if  this  inconvenience  is 

render  a  municipal  corporation  liable  to  an  prolonged  for  an  unreasonable  time,  the 

adjoining  owner  for  loss  of  business,  unless  public  have  a  right  to  complain."    The 

lie  can  show  it  to  be  a  public  nuisance  King  v.  Jones,  8  Campb.  281  ;  see,  also, 

which  occasions  a  damage  peculiar  to  him-  Thorpe  v,  Brumfitt,  L.  R.  8  Oh.  Ap.  650. 

•elf.    Gold  o.  Philadelphia,  115  Pa.  St  A  man  has  no  right  to  eke  out  the  incon- 

184.  Tenience  of  his  own  premises  by  taking 

Moving  buildings  on  suitable  streets,  the  public  highway  into  his  timber-yard, 
with  expedition  and  care,  is  permissible,  lb,;  or  stone-yard.  Cushing  v.  Adams, 
Graves  o.  Shattnck,  85  N.  H.  257.  An  18  Pick.  (Mass.)  110  ;  Commonwealth  v. 
exhibition  of  wild  animals  on  a  public  King,  18  Met.  (Mass.)  115.  A  high- 
street  is  a  nuisance;  and  when  made  way  is  not  to  be  used  as  a  stable-yard. 
under  municipal  authority  rendering  the  The  King  o.  Cross,  3  Campb.  224  ;  see 
nte  of  the  street  dangerous  to  travellers,  also,  Bidley  v.  Lamb,  10  Up.  Can.  Q.  B. 
whereby  a  private  injury  was  sustained,  854 ;  Mott  v.  Schoolbred,  L.  R.  20  £q. 
the  dty  was  held  liable.  Little  v.  Madi-  22.  Or  as  a  place  for  the  deposit  of  a  cart 
•on,  42  Wis.  648  (1877) ;  s.  c.  24  Am.  and  machinery  for  the  purpose  of  taking 
Bep.  485.  photographic  likenesses.     The  Queen  v. 

Temporary  obstruction  of  street  by  load'  Davis,   24  Up.  Can.   C.  P.  575.     Or  a 

ing  and   unloading  cars,      Mathews   o.  projecting  show  board.     Read  v.  Perrett, 

Kelsey,  58  Me.  56  (1870).     But  a  street  L.  R.  1  Ex.  Div.  849  ;  Original  Hartle- 

cannot  be  used  for  depot  purposes.    Ma-  pool  Collieries  Co.  v,  Gibb,  L.  R.  5  Ch. 

hady  V,   Bushwick  By.   Co.,   91   N.   Y.  Div.  713.     A  stage-coach  may  set  down 

148.   Lewis  Yjoi.  Dom.  sec.  117.  The  right  or  take  up  passengers  in  the  street,  this 

temporarily  to  obstruct  the  highway  springs  being  necessary  for  public  convenience, 

from  reasonable  necessity  and  is  limited  but  it  must  be  done  iu  a  reasonable  time. 

by  it ;  and  those  who  exercise  the  right  Bex  t;.  Cross,  8  Campb.  224.     So  long  as 

''must  so  conduct  themselves  as  to  dis-  the  alleged  obstruction  is  for  the  public 

commode  others  as  little  as  is  reasonably  convenience  there  can  be  no  reasonable 

practicable,  and  remove  the  obstruction  ground  of  complaint.     The  King  v,  Bus- 

or  impediment  within  a  reasonable  time,  sell,  6  B.  &  C.  566  ;   but  see  The  King  v, 

hrnving  regard  to  the  circumstances  of  the  Ward,  4  A.  &  £.  384.     A  railway  com-, 

ease  ;  and  when  they  have  done  this  the  pany  has  no  right  to  turn  a  highway  into 

law   holds   them    harmless.*'      Davis  v,  a  yard  for  cars.    Yars  v.   Grand  Trunk 

Winalow,   51    Me.   264,    297  ;    Franklin  By.  Co.,  28  Up.  Can.  C.  P.  143;  see,  also, 

Wharf  Co.  v,  Portland,  67  Me.  46 ;  s.  c.  Harris  v,  Mobbs,  L.  R.  3  Ex.  D.  268.     A 

S4  Am.  Bep.  1.  man  has  no  right  to  occupy  one  side  of  a 

Whether  steam-engine  in  a  street  as  a  street  before  his  warehouses  in  loading  and 
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to  his  premises  from  the  street,  has  been  often  overlooked,^  yet  it  is 
one  which  has  been  asserted  by  high  authority,  and  which  may  be 
regarded  as  thoroughly  established.  The  right  of  an  abutting 
owner  to  access  to  and  from  the  street  is  a  private  right,  in  the 
sense  that  it  is  something  different  from  the  right  which  the  mem- 
bei*s  of  the  public  iiave  to  use  the  street  for  public  purposes.  It  is 
^n  easement  in  favor  of  the  abutter's  lot  in  the  legal  sense  of  the 
term,  and  as  such  is  property  or  a  property  right,  protected  by  the 
Constitution  against  legislative  appropriation  without  compensation.^ 
Conformably  to  this  distinction,  and  in  part  based  upon  it,  a  person 
owning  or  in  possession  of  premises  abutting  on  a  public  highway  or 
street,  whose  right  of  access  to  the  same  is  unreasonably  or  unlawftiUy 
obstructed,  may  recover  from  the  person  causing  such  obstruction 
damages  for  the  private  injury  he  sustains,  where  such  damages  are 
particular,  direct,  and  substantial.^ 

unloading  his  wagons,  for  several  hours  at  ^  AfUe,  sees.  656  a,  656  h,  701-704, 718. 

a  time,  both  day  and  night,  so  that  no  '  Story  v.  N.  Y.  EleT.  B.  E.  Co.,  90 

carriage    can   pass  on  that  side  of   the  N.  Y.  122;  Lahr  p.  Metrop.  £lev.  Ry.  Co., 

street,    although  there  be  room  for  two  104  N.  Y.  268;  Bamett  v.  Johnson,  U 

carriages  to  pass  on  the  opposite  side  of  N.  J.  £q.  481;  07^0,  sees.  656  a,  701-704, 

the  street.    The  King  0.  Russell,  6  East,  712. 

427.     If  a  man  does  anything  or  permits  '  Fritz  v.  Hobson  (High  Court  of  Jas> 

anything  on  his  premises  in  view  of  the  tice.  Chancery  DiT.  1880),  L.  H.  14  Ch. 

public,  and  crowds  of  persons  are  thereby  Div.  542  ;  8.  0. 19  Am.  Law  Reg.  (x.  •.) 

attracted  by  it,  to  the  inconvenience  of  615,  with  a  Talnable  note  referring  ta 

the  public,  that  thing  he  cannot  be  al-  many  English  and  American  cases.    The 

lowed  to  do.     The  King  v,  Carlile,  6  C.  &  judgment  in  this  case  is  based  upon  two 

P.  636.     Attracting  and  keeping  crowds  grounds:    1.  Private,   special,  particnlai; 

of  people  an  unreasonable  time  by  reason  substantial  damage,  resulting  from  a  pub* 

of  speeches  may  be  subject  to  prosecution,  lie  nuisance.     2.  The  owner  of  land  "  has 

Rex  V.  Samiou,  1  Burr.  516  ;    Barker  v.  a  right  to  have  access  thereto^  which  if 

Commonwealth,  19  Pa.  St.  412.    A  muni-  a  totally  different  right  from  the  public 

cipal  corporation  has  no  power  to  order  right  of  passing  and  repassing  alooig  ths 

the  construction  of  loeigh  scales  on  one  of  highway;  *'  and  an  unlawful  obstmctiMi 

the  principiil  streets  in  the  municipality  of   this  right  gives  a  right  of  aetkoL 

(Cline  V.  Cornwall,  21  Grant  Ch.  (Ont.)  The  action  in  the  case  cited  was  brought 

129),  or  to  atU?ujrue  a  cah-sta-nd  to  be  by  the  occupier  of  premiseB  to  reoover  of 

BO  stationed  on  a  public  street  as  to  be  a  the  defendant,  a  builder,  damages  camed 

nuisance  to  adjoining  proprietors.     In  re  -by  unlawfully  obstructing  access  to  lbs 

Davis  u.   Mun.   of  Clifton,    8  Up.  Can.  plaintifTs   premises,  bj  piling    bnildiag 

C.  P.  236  (1877),  Morrison,  J.  material  in  the  public  ways  near  to  lbs 

The  acts  of  several  persons  in  obstruct-  same.    In  speaking  of  the  second  abort* 

ing  a  highway  may  together  constitute  a  mentioned  ground  of  Judgment,  FtTf,  J«v 

nuisance  which  the  Court  of  Chancery  will  after  stating  that  it  appeared  that  tht 

restrain,  though  the  damage  occasioned  by  plaintiff  had  sustained  loss  in  hSs  Ininiw 

the  acts  of  any  one,  if  taken  alone,  would  as  a  result  of  the  defendant'a  bvildlig 

be  inappreciable.     Thorpe  v.  Brumfitt,  L.  operations,  and  that  the  defendant's  wsr 

R.  8  Ch.  Ap.  650;  Cline  v.  Cornwall,  21  of  the  public  ways  in  front  of  or  Msr  is 

Grant  Ch.  (Out)  129;  Han*.  Munic.  Man.  the  plaintiffs  promises  was,  under  ill  te 

(5th  ed.)  484.  circumstances,  unreasonably  asjt:-^ 


L 
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§  731  (582).  Mimloipal  Control  OT«r  use  of  Streets  by  deposit  of 
Building  Materials.  —  As  a  city  corporatioD  may  be  compelled  to 
pay  damages  caused  by  the  negligent  manner  in  which  persons  oc* 
cupy  or  use  sidewalks  and  streets  with  building  material,  it  may 
impose  reasonable  conditions  on  those  who  wish  thus  to  use  or  oc- 
cupy the  streets  or  sidewalks,  —  as,  for  example,  require  them,  by 
ordinance,  to  give  bond  to  indemnify  the  city  against  losses  or 
damages  caused  by  the  manner  in  which  the  privilege  to  use  and 
occupy  the  sidewalks  and  street  is  exercised.^ 

§  732  (583).  Same  subject  —  A  city  council,  having  *'  exclusive 
power  over  streets,"  has  the  right  to  determine,  by  ordinance,  to 
what  extent  and  under  what  circumstances  they  may  be  incumbered 

"  Then  ariMS  the  question,  or  qnes*  the  aathorities,   it  appears  to  me   quite 

tions,  how  far  this  state  of  circumstances  clear  that  the  right  of  a  man  to  step  from 

gives  rise  to  any  legsd  right  in  the  plain-  his  own  land  on  to  a  highway  is  something 

tifil    Now,  the  cases  of  Rose  v.  Groves,  quite  different  from  the  public  right  of 

5  H.  &  G.  618,  and  Lyon  o.  Fishmongers'  using  the  highway.    The  public  have  no 

Co.,  L.  R.  1  App.   Cases,    662,   in  the  right  to  step  on  to  the  limd  of  a  private 

House  of  Lords,  appear  to  me  to  estab-  proprietor  adjoining  the  road.  And  though 

liah  this :  that  where  the  private  right  of  it  is  easy  to  suggest  metaphysical  difficult 

the  owner  of  land  to  access  to  the  road  is  ties  when  an  attempt  is  made  to  define 

interfered  with,  and  unlawfully  interfered  the  private   as    distinguished   from    the 

with,  by  the  acts  of  the  defendant,  he  public  right,  or  to  explain  how  the  one 

may  recover   damages   from   the   wrong-  could  be  infringed  without  at  the  same 

doer  to  the  extent  of  the  loss  of  profits  time  interfering  with  the  other,  this  does 

of  the  business  carried  on  at  that  place,  not  alter  the  character  of  the  right.'    Ap- 

The  case  of  Rose  v.  Groves  was  that  of  plying  that  principle  to  the  present  case, 

an   owner   of  a  riparian    property  ;  but  it  does  appear  to  me   that  the  evidence 

it  is  referred  to  by  the  Lord  Chancellor  shows  that  the  access  to  the  plaintiii's 

in  the  case  of  Lyon  v.  Fishmongers'  Co.,  door  in  the  passage  from  the  street  was 

and  he  cites  there  an  observation  of  Lord  interfered  with  by  the  acts  of  the  defend- 

Haiherly  in  another  case  to  this  effect :  ant,  which  1  hold  to  bo  unreasonable,  and 

*  I  apprehend  that  the  right  of  the  oumer  of  a  therefore  wrongful  ;  and,  that  being  so, 

pricale  wharf  or  of  a  roadside  property,  to  the   cases  to  which  I   have  referred  are 

have  access  thereto,  is  a  totally  different  right  authorities  for  the  plaintiff  on  that  ground, 

from  the  public  right  of  passing  and  repass"  and  entitle  him  to  recover  the  amount  of 

ing  along  the  highvxiy  or  the  river,*    Then  loss  in  his  business  carried  on  upon  his 

the  Lord  Chancellor  continues :  '  The  ex-  property." 

istence  of  such  a  private  right  of  access  Legislation   autnorizing    the    use    of 

recognized  in  Rose  9.  Groves.     As  I  streets  for  elevated  and  subsurface  as  well 


nsderstand  the  judgment  in  that  case,  it  as  other  railways,  or  authorizing  other  ob- 

went,  not  on  the  ground  of  public  nui-  structions  to  this  private  right  of  access, 

iftDce,  accompanied  by  particular  damage  presents  questions  of  great  interest,  which, 

to  the  plaintiff,  but  upon  the  principle  so  far  as  they  have  been  adjudged,  are 

that  a  private  right  of  the  plaintiff  had  above  considered.    Rude  v.  St.  Louis,  93 

been  interfered  with.'    Then,  after  more  Mo.  408  (quoting  and  approving  the  text), 
ftilly  examining  that  else,  and  expressing         ^  McCarthy   o.  Chicago,    53    111.    38 

not  the  slightest  intention  to  differ  from  (1869). 
ity  his  lordship  says  :  '  Independently  of 
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with  building  materials,  and  such  an  ordinance  will  protect  parties 
acting  under  it,  not  only  from  a  prosecution  by  the  city,  but  from 
actions  by  third  persons,  when  such  actions  are  not  grounded 
upon  the  negligence  of  the  defendant^ 

§  733  (584).  Same  anbjeot.  —  Authority  by  the  charter  to  a  muni- 
cipal council  to  make  ''  salutary  and  needful  by-laws  "  authorizes  an 
ordinance  prohibiting  the  obstruction  of  any  street  for  the  purpose  of 
building  "without  the  written  license  of  the  mayor  and  aldenim;" 
and  under  such  an  ordinance  an  agreement  made  in  consideration 
of  such  license  from  the  mayor  aUme  is  void,  and  no  action  lies 
thereon* 

§  734  (585).  Abutter's  Rigfata  in  respect  of  Doors,  Shutters,  Iron 
OratingB,  &o. ;  Usage.  —  The  owners  of  lots  bordering  upon  streets  or 
ways  have,  or  may  have,  in  other  respects,  a  right  to  make  a  reoMnr 
able  and  proper  use  of  the  street  or  way.  What  may  be  deemed  such 
a  use  depends,  in  the  absence  of  legislative  or  authorized  municipal 
declaration,  much  upon  the  local  situation  and  public  usage, — that 
is,  the  use  which  others  similarly  situated  make  of  their  land, — this 
being  evidence  of  a  reasonable  use.^  Conformably  to  these  princi- 
ples, it  was  held  that  common  and  well-established  usage  in  the  city 
of  Boston  justified  the  owners  of  land  in  erecting  thereon  ware- 
houses, on  the  line  of  the  street  or  way,  with  doors  and  windows 
opening  upon  the  way  or  street,  and  shutters  projecting  into  the 
same,  when  open,  and  with  sidewalks  in  front,  having  on  their  sur- 
face iron  gratings,  for  admitting  light  to,  and  trap-doors  for  commu- 
nicating with,  the  cellar  or  underground  apartments  of  the 
warehouses,  and  used  for  putting  in  and  taking  out  goods.^  So,  for 
the  same  reasons,  it  is  not  an  unreasonable  use  of  a  street  in  a 

I  Wood     V.     Mears     (action     against         *  O'Linda  v.  Lothrop,  21  Pick.  29i, 

builder   for  ii^'uries  caused    by  building  297  (18SS)  :   Gerard  o.  Cook,  2  Bos.  4 

materials   deposited   in   street),  12    Ind.  Pul.  109  (1806)  ;   Underwood  v.  Carney, 

515(1859);  distinguishing.  Ball  t;.   Arm-  1   Cush.     (Mass.)  285,   292   (184S),   per 

strong,  10  Ind.  181 ;  Sinclair  v.  Baltimore,  Forbes,  J.     See,  generally,  as  to  rights  of 

59   Md.  592.     A  city  may  dose  a  street  abutting    owners    on    streets,   2i    Cent. 

temporarily  to  permit  adjacent  owners  to  L.  J.  51  ;  Index,  tit.  Abutters, 
make  improvements,  but,  in  doing  so,  it         *  Underwood     v.    Carney,     1     Cnali. 

must  notify  the  public  of  its  exclusion,  in  (Mass.)  285  (1848);  21  Pick.  297,  supn; 

order  to  protect  itself  from  liability  for  ante,  sec.  699 ;  Inrine  v.  Wood,  51  N.  T. 

injuries  sustained  by  one  who  attempts  to  224  (1872)  ;  s.  c.  10  Am.  Rep.  603.    As 

use  the  street  in  ignorance  of  its  being  to  liability  of  city  for  these  openingi^  if 

closed  to  traffic.     Stephens  v.  Macon,  83  unsafe  and  dangerous,  see  Bacon  v.  Boston, 

Mo.  845  ;  supra,  sec.  780,  note.  S  Cush.  (Mass.)  174  (1S49) ;   Lowell  «. 

*  Lowell    V.   Simpson,   10   Allen,   88  Spaulding,  4  Cush.  276;  post^  seos.  99fl^ 

18d&'  1000, 1082»  1038. 
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populous  place,  where  land  is  valuable,  so  to  erect  structures  as 
that  the  gates  and  doors,  when  opened,  swing  over  the  line  of  the 
street  Whatever  may  be  the  rights  of  the  public,  certain  it  is  that 
these  acts  do  not  constitute  a  trespass  upon  the  owner  of  the  soil  of 
the  street^ 

§  734  a.  Abutter's  Rights ;  Porches  and  Bay  "Windows  in  or  over 
Streets.  —  The  right  of  the  owner  of  a  lot  abutting  on  a  public 
street  to  use,  under  legislative  sanction  and  municipal  regulation, 
a  portion  of  the  street  for  the  purpose  of  a  stoop,  porch,  or  portico,  as 
against  the  objection  of  an  adjoining  owner  who  suffers  inconveni- 
ence or  damage  thereby,  was  considered  by  the  Court  of  Appeals  of 
Maryland  in  a  case  which  excited  at  the  time  considerable  atten- 
tion.^   The  legislature  authorized  the  city  of  Baltimore  to  pass  ordi- 


1  OXinda  v.  Lothrop,  21  Pick.  292 
(183S)  ;  mpra,  sec.  080,  et  $eq.  Faxon, 
J.,  of  the  Common  Pleas  Coart  in  Phila- 
delphia, in  Philadelphia  v,  Presbyterian 
Board  of  Publication,  held  that  where 
the  ashlar  or  tme  line  of  a  buUding  con- 
formed strictly  to  the  line  of  the  street, 
bat  the  ornamental  parts  encroached  on 
it,  an  iiyunction  would  not  be  granted 
to  restrain  the  erection  of  such  buUding, 
especially  as  this  has  been  the  custom 
for  years  in  Philadelphia,  and  councils 
have  not  legislated  on  the  subject.  29 
Leg.  Int  53 ;  supra,  sec.  660 ;  Com- 
monwealth V,  BUisddU  107  Mass.  234 
(1871). 

Strictly  speaking,  no  one  has  a  right  to 
project  his  building  or  any  part  of  it  be- 
yond the  line  of  road.  But  this  does  not 
necessarily  mean  a  strict  mathematical 
line.  Tear  v.  Freebody,  4  C.  B.  N.  8.  228; 
see  also  St.  (George's  Vestry  v.  Sparrow, 
16  C.  B.  N.  s.  209.  An  obstruction  beyond 
a  substantially  regular  line  must,  if  in- 
nsted  upon  by  the  municipal  authorities, 
be  removed.  Bauman  v,  St.  Pancreas, 
I>  R.  2  Q.  B.  528  ;  Ecclesiastical  Com- 
missioners 17.  Clerkenwell,  4  L.  T.  N.  b. 
599  ;  s.  c.  8  DeO.  F.  &  J.  688 ;  The  Queen 
r.  Jay,  8  E.  &  B.  469. 

*  Qarrett  v.  Janes,  65  Md.  266  (1886). 
The  court  held  that  the  damage  to  the 
complainant  was  damnum  absque  injuria. 
The  inconvenience  suffered  is  that  incident 
to  rending  in  a  city  where  the  houses  are 
aeoeasarily  close  together  and  the  legiti- 
mate use  of  his  property  by  a  neighbor. 


will  unavoidably  cause  discomfort  It  ad- 
ded :  "As  to  any  interruption  of  the  plain- 
tiflTs  facility  of  outlook  in  the  sense  of 
view  merely,  it  has  been  long  ago  decided 
that  for  mere  interference  with  prospect, 
it  not  being  an  incident  of  the  estate,  no 
remedy  lies  apart  from  contract  Aldred*s 
Case,  9  Coke,  59 ;  Butt  v.  Im|)erial  Gas 
Co.,  L.  R.  2  Ch.  App.  158."  While  this 
statement  may  be  true  as  between  adjoin* 
ing  owners,  and  as  to  erections  by  one 
such  owner  upon  his  own  land  which  is 
not  situate  on  a  street ;  yet  a  different  rule 
exists  as  to  erections  on  a  way  or  street 
An  owner  of  land  has,  as  a  rule,  no  ease- 
ment over  his  neighbor's  land  ;  but  an 
owner  of  land  abutting  on  a  street  has,  as 
elsewhere  shown  in  this  chapter,  an  ease- 
ment in  and  over  the  street.  And  such 
easement  includes  a  right  to  light  and  air, 
as  well  as  the  right  to  travel  upon  the 
street  Story  r.  N.  Y.  Elev.  R.  R.  Co., 
90  N.  Y.  122.  The  existence  of  such 
easement  does  not  depend  upon  whether 
the  abutter  owns  the  fee  in  the  street 
Lahr  v.  Metrop.  Elev.  Ry.  Co.,  104  N.  Y. 
268.  Ante,  sees.  656  a,  656  h,  688-700, 
712,  730.  There  seems  to  be  no  good 
reason  why  such  easement  should  not  in- 
clude also  the  right  (within  reasonable 
limits)  to  an  unobstructed  view;  and  hence 
the  right  to  insist  upon  the  removal  of 
an  obstruction  in  the  street  which  inter- 
feres materially  and  in  an  unusual  man- 
ner with  the  abutter's  prospect,  even 
though  light,  air,  and  travel  be  not  mate- 
rially interfered  with  by  such  obstruction. 
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nances  regulating  the  limits  within  which  it  should  be  lawful  to  erect 
stoops,  porticos,  porches,  or  other  architectural  ornaments  to  houseSi 
under  which  authority  the  city  passed  an  ordinance  making  it  un- 
lawful for  any  person  to  erect  any  porticos,  stoops,  or  other  orna- 
mental structures  a  greater  distance  than  nine  feet  from  the 
building  line.  With  such  legislation  and  ordinance  in  force,  Grarrett 
erected  a  structure  in  front  of  his  house  on  Mount  Vernon  Place 
which  extended  nearly  nine  feet  from  the  building  line,  rectangular 
in  shape,  with  an  elevation  of  twenty-two  feet  from  the  ground  and 
twenty^wo  feet  in  length.  The  face  of  this  structure  was  of  brown 
stone,  the  same  as  the  house,  with  an  ornamental  panel  in  front 
At  the  west  end  there  was  a  stained  glass  window,  and  at  the  east 
end  it  was  approached  by  steps,  and  through  it  an  entrance  was 
gained  to  the  main  hall  of  the  building  through  three  arcades  or 
doorways  set  in  the  wall  on  the  building  line,  and  capable  of  being 
left  open  or  closed  by  doors  or  hangings.  The  primary  purpose  of 
the  structure  was  as  a  means  of  access  to  the  building  through  the 
three  doorways.  It  was  held  to  be  essentially  an  enclosed  porch  or 
portico.  The  owner  of  the  adjoining  property  (Janes)  filed  a  bill  in 
equity  charging  that  this  structure  in  front  of  Garrett's  house  was 
a  nuisance,  in  that  it  took  a  portion  of  the  highway  and  deprived 
the  complainant  of  sunshine,  air,  and  view,  thereby  greatly  dimin- 
ishing the  value  of  his  property  and  preventing  the  comfortable  en- 
joyment thereof,  and  asking  for  its  abatement  and  removal.  The 
court  below  sustained  the  bill ;  but  this  decree  was  reversed  by 
the  Court  of.  Appeals  and  the  bill  dismissed,  on  the  ground  that  the 
structure  was  such  as  was  authorized  by  the  legislative  act  and  or- 
dinance. No  question  seems  to  have  been  made  —  certainly  none 
decided  —  that  the  legislative  act  was  an  invasion  of  the  proprietary 
rights  and  easements  of  the  complainant  in  the  street ;  and  consider- 
ing that  this  stnicture,  unlike  an  ordinary  porch  or  portico,  had  solid 
walls,  which  not  only  interfered  with  the  complainant's  view,  but 
obstructed  hght  and  air,  the  case  would  certainly  seem  to  go  to  the 
limit  (if  it  does  not  pass  it)  of  legitimate  legislative  regulation. 

§  734  b.  Same  subject.  Massaohasetts  CaBes. —  Certain  persons 
owning  land  as  tenants  in  common,  in  the  city  of  Boston,  laid  it  out 
so  as  to  construct,  among  other  things,  a  passageway  or  courts  and 
afterwards  erected  buildings  fronting  on  the  court    A  few  yean 

The  cases  cited  by  the  court  in  Gktrrett  v.  owners,  and  did  not  in  any  way  inToht 

Janes,   Aldred's  Case,  9  Rep.  58  &,  and  the  consideration  of  the  natare  of  an  abut* 

fiatt  V.  Imperial  Gas  Co.,  L.R.  2  Ch.  App.  tor's  easement  in  a  street. 
jyS^  wnn  both  oases  between  adjoining 
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later  they  made  partition  of  their  land,  and  the  partition  deed 
bounded  the  land  upon  the  court,  and  provided  that  the  way  "  shall 
be  left  and  always  lie  open  for  the  passageway  or  court  idToresaid, 
for  the  common  use  and  benefit  of  both  of  said  parties  and  their 
respective  estates.**  It  was  held  that  under  this  deed  the  right  of 
an  abutting  owner  was  not  simply  a  right  of  way,  but  a  right  to 
the  use  and  benefit  of  an  open  court,  extending  as  well  to  the  light 
and  air  above  as  to  actual  travel  upon  the  surface  of  the  street ;  and 
that  this  right  was  violated  by  the  erection  of  a  bridge  over  the  court 
or  passageway,  to  connect  two  estates  on  opposite  sides  of  the  court.^ 
So,  where  it  was  provided  that  "  a  passageway  sixteen  feet  wide  is 
to  be  laid  out  in  the  rear  of  said  premises,  and  to  be  kept  open  and 
maintained  by  the  abutters  in  common,"  it  was  held  that  the  right 
in  the  way  extended  to  light  and  air  above  as  well  as  to  a  way  upon 
the  surface,  and  that  the  building  of  bay  wiiidows  from  a  point  eight 
feet  above  the  sidewalk  to  the  top  of  the  house  and  extending  three 
or  four  feet  into  the  passageway,  violated  this  right^ 

§  734  c.  Conolnding  Observationa.  —  Whoever  shall  read  with 
attention  the  imperfect  outline  here  presented  of  the  law  concern* 
ing  Streets  in  Cities  will  be  struck  with  the  seeming  uncertainty 
of  the  line  which  defines  the  respective  rights  therein,  of  the  public 
and  of  the  abutting  owners.  Nor  is  this  merely  a  seeming  uncer- 
tainty  :  it  is  real  and  substantial.  At  first  view  it  would  appear  to 
be  an  extraordinary  phenomenon  that,  concerning  a  subject  and  re- 
lation so  universal,  so  important  and*  so  old,  the  law  should  be  in 
essential  respects  yet  unsettled,  and  in  a  state  of  transition  and 
development  Eeflection,  however,  readily  supplies  the  explanation. 
Only  a  very  small  and  circumscribed  space  can  be  lighted  up  by  the 
wisdom  of  the  most  enlightened  legislators,  jurists,  and  judges.  It 
is  not  within  the  limited  capacity  of  the  human  intellect  to  formu- 
late, in  advance  and  with  the  requisite  precision,  a  comprehensive 
system  of  legal  rules  and  doctrines  exactly  adapted  to  new  and  un- 
tried relations.  To  walk  in  safety  it  is  necessary  to  keep  within 
the  light  of  experience,  and  not  venture  much  beyond  it.  The  uses 
of  highways  and  even  of  streets  were  originally  almost  confined  to 
the  right  of  public  passage  in  the  ordinary  modes.    Accordingly  the 

1  SalisVaiy  v.  Andrews,  12S  Maan.  886.  there  was  anything,  either  in  the  grants 

'  Attorney-General    v.  Williams,   140  themselves   or   in    the  circumstances  of 

Mass.  S29.    The  two  Massachusetts  cases  those  cases,  to  make  the  rights  therein 

■bore  cited   arose   under  certain  grants  conferred  any  more  extensive   than  the 

which  aerred  as  dedications  of  the  ways  rights  which  the  law  will  imply  in  the  or- 

thecein  mentloiMd.     Bat  it  is  doubtful  if  dinary  case  of  the  dedication  of  a  way. 
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courts  asserted  that  this  right  was  in  the  public,  but  that  all  other 
rights  in  ordinary  highways,  and  all  other  rights  in  streets  in  cities 
except  for  street  uses  proper,  were  in  the  abutting  owner.  This  relation 
was  comparatively  a  simple  one.  In  the  course  of  time,  however, 
came  railways  of  different  classes, —  those  operated  by  animal  power 
and  those  operated  by  steam.  These  were  surface  railways.  Later 
came  the  elevated  and  sub-surface  railways,  and  also  telegraph 
and  telephone  lines.  With  these  new  situations  came  the  question 
of  the  power  of  the  legislature,  limited  as  it  was  by  the  ordinary 
eminent  domain  clause  in  our  Constitutions,  to  authorize  the  con- 
struction,  erection,  and  operation  of  such  works  on  highways  and 
streets  without  the  consent  of  the  abutter  and  without  compensa- 
tion  to  him.  Great  and  valuable  interests,  public  and  private,  were 
thus  affected.  This  gave  rise  successively  to  more  and  more  search- 
ing scrutiny  of  the  respective  public  and  private  rights  involved. 
Early  adjudications  as  to  the  scope  of  legislative  power,  which  made 
it  almost  as  omnipotent  as  that  of  Parliament ;  early  definitions  of 
"  property/'  which,  as  against  legislative  grants  to  such  companies  to 
use  the  streets  and  highways,  practically  confined  the  owner's  prop- 
erty right  within  his  exterior  lines ;  and  early  decisions  that  private 
property  was  not,  within  the  meaning  of  the  Constitution,  "taken* 
for  public  use,  so  long  as  it  was  not  physically  invaded,  —  all  neces- 
sarily underwent  further  and  closer  study,  with  the  result  that  they 
have  been  revised  and  corrected  by  legislative  enactment,  by  consti- 
tutional provisions,  and  by  judicial  reconsideration.  As  respects 
these  positive  provisions,  they  are  still  so  recent  as  to  be  yet  in  the 
stage  of  interpretation ;  and  hence  the  existence  and  the  explanation 
of  that  uncertainty  to  which  we  have  referred.  And  thus  the  neces- 
sity exists,  here  as  elsewhere,  of  adapting  our  law  to  new  situations 
and  circumstances,  and  notably  to  the  changes  wrought  by  iron, 
steam,  and  electricity  in  the  means  of  communication  and  transpor- 
tation, and  in  the  work  of  the  heating,  lighting,  and  supplying  water 
to  our  cities.  In  this  "  tender  and  delicate  business  "  we  must  pro- 
ceed with  care  and  deliberation,  heed  the  lessons  of  experience,  and 
be  content  to  go  no  faster  or  further  than  the  exigencies  of  the  spe- 
cial cases  that  arise  for  judgment  shall  from  time  to  time  require.^ 


\ 


1  AnUf  sees.  704,  704  a.  The  wisdom 
of  Chief  JoAtice  Hale's  observation  was 
never  more  strikingly  exemplified  than  by 
the  course  of  decisions  on  the  subject  un- 
der consideration.  **Time,"  he  says,  "is 
the  wisest  thing  under  heaven.  It  is  most 
certain  that  time  and  long  experience  is 
maoh  more  ingenious,  tnbtile,  and  judi- 


cious, than  all  the  wisert  and  aeuteet  witi^ 
coexisting  in  the  world,  can  be.  It  dis- 
covers such  varieties  of  emergenciea  and 
cases,  and  such  inooDvenieace  in  thii^ 
that  no  man  would  otherwiee  have  imag- 
ined.*' Hargrave*8  Law  Tracts,  Amesd- 
roent  and  Alteration  of  Laws.  The  viIm 
of  our  system  of  law  ts  we  now  have  it  Is 
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;  embodies  the  wisdom  of  time  and 
!nce.  It  is  perhaps  not  too  much 
that  not  until  it  was  sought  to  use 
streets,  not  only  for  surface  rail- 
tmt  for  elevated  and  underground 
fs,  and  like  modem  uses,  did  the 
nature  of  these  respectiTe  rights 
o  be  thoroughly  understood.    Good 


fruit  in  the  law,  as  in  the  natural  world, 
is  the  product  alone  of  patient  cultivation. 
It  ripens  slowly,  and  can  be  gathered  only 
at  the  appointed  time.  The  exact  state  of 
the  law  on  this  subject  in  any  given  State 
can  only  be  understood  by  a  critical  study 
of  its  special  constitutional  and  legislative 
provisions,  and  line  of  judicial  decisions. 


rs.  —  Street  Railways  operated  by 
city : — A  surface  street  railway  oper- 
y  electricity  as  a  motor  power  was 
y  the  Supreme  Court  of  Bhode  Isl- 
I  Taggart,  et  al.,  v.  The  Newport 
Railway  Co.  (decided,  1890,  since 
liapter  was  in  print),  not  to  be  an 
»nid  servitude  upon  the  street  which 
d  the  abutting  owners  to  con^nsa* 
The  case,  which  is  one  of  novel 
sion,  was  thus :  In  1885  the  legis- 
of  Rhode  Island  incorporated  The 
»rt  Street  Railway  Company,  with 
ity  "  to  operate  its  tracks  or  road 
ty  streets]  with  steam,  horse,  or 
Hnoer  as  the  council  of  said  city  may 
ame  to  time  direct,"  but  made  no 
ion  for  compensation  to  abutting 
u  With  the  consent  of  the  cily 
I  the  company  commenced  the  con- 
on  on  certain  streets  in  Newport  of 
Iroad  to  be  operated  by  electricity. 
is  end  poles,  under  municipal  per- 
D,  were  placed  along  the  margins  of 
tewalks  of  the  streets  about  120  feet 
These  poles  supported  a  wire  over 
icks  of  the  road  for  the  conducting 
itricity,  which  was  used  as  a  motor 
I  Thomson-Houston  plan  for  the 
ger  cars. 

he  caae  of  Taggart  and  others  above 
med,  the  abutters  who  owned  the 
the  centre  of  the  street  brought  a 
equity  to  enjoin  the  company  from 
ig  or  maintaining  these  poles  and 
in  front  of  their  estates.     It  was 

That  the  words  '*  other  power  "  in 
t  of  incorporation,  above  quoted, 
ized  the  company  to  use  electricity 
otor.  The  court  said  that  **  as  the 
r  was  granted  in  1885,  when  the 
lat  electricity  might  be  brought  into 
»  motor  was  familiar,  it  seems  prob- 
bat  the  words  'other  power'  were 
d  with  a  view  to  its  possible  em- 
OL.  u.  — 16 


ployment."  2.  The  charter  of  the  company 
provided  that  it  "  shall  not  encumber  any 
portion  of  the  streets  or  highways  not  oc- 
cupied by  said  tracks."  It  was  held,  con- 
struing the  different  sections  of  the  charter, 
that  the  poles  and  wires  overhead  did  not 
"  encumber  "  the  streets  within  the  mean- 
ing of  the  charter.  8.  The  court  was  of 
opinion  that  while  a  railroad  operated  by 
steam  would  be  a  new  servitude  oh  the 
streets,  entitling  the  abutter  to  compensa- 
tion, yet  that  a  street  railway,  constructed 
in  the  usual  mode  and  operated  by  horse 
power,  was  not  a  new  servitude;  and  it 
held  that  the  defendant's  railway,  to  be 
operated  by  electricity,  fell  within  the 
latter  category,  it  appearing  as  a  fact  in 
the  case  that  it  did  not  occupy  the  streets 
any  more  exclusively  than  if  it  were  oper- 
ated by  horse  power. 

To  the  argument  that  the  poles  and 
wires  in  question  were  like  telegraph  and 
telephone  wires,  and  that  these  were  an 
additional  servitude  (ante,  sees.  698,  698  a), 
the  court,  per  Durfeey  C.  J.,  said  :  **But 
assuming  that  telegraph  and  telephone 
poles  and  wires  do  create  a  new  servitude, 
we  do  not  think  it  follows  that  the  poles 
and  wires  erected  and  used  for  the  service 
of  the  said  street  railway  likewise  create  a 
new  servitude.  Telegraph  and  telephone 
poles  and  wires  are  not  used  to  facilitate 
the  use  of  the  streets  where  they  are 
erected  for  travel  and  transportation,  or  if 
so,  very  indirectly  so ;  whereas  the  poles 
and  wires  here  in  question  are  directly  an- 
cillary to  the  uses  of  the  streets  as  such,  in 
that  they  communicate  the  power  by  which 
the  street  cars  are  propelled."  Injunction 
refused  and  bill  dismissed. 

The  distinction  last  mentioned  is  so  fine 
«s  to  be  almost  impalpable,  and  it  suggests 
serious  doubts  whether  both  conclusions 
are  sound  and  reconcilable.  The  general 
subject  awaits  further  development  and 
settlement. 
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CHAPTER  XIX. 


MUNICIPAL  TAXATION  AND  LOCAL  ASSESSMENTa 


§  735  (586).  Subject  outlined.  —  We  have  elsewhere  had  occa- 
sion tx)  refer  to  the  subject  of  taxation  in  relation  to  the  powers  and 
duties  of  municipalities.^  It  is  chiefly  in  virtue  of  this  power  that 
the  revenues  are  acquired  by  which  municipal  expenses  are  borne, 
and  debts  and  liabilities  paid.^  And  it  is,  as  we  shall  presently  see, 
by  virtue  of  a  branch  of  this  great  power  that  local  assessments 
upon  property  benefited,  or  legislatively  declared  to  be  specially  bene- 
fited, are  imposed,  in  order  to  meet  the  cost  of  making  local  im- 
provements of  a  public  nature  within  the  municipality,  adjoining  or 
near  the  property  assessed.  It  does  not  belong  to  the  present  work 
to  treat  at  length  of  the  power  of  taxation  by  the  State,  and  the 
limitations  upon  it  We  shall  confine  ourselves  to  a  consideration 
of  the  subject  as  connected  with  municipal  corporations,  and  to  the 
peculiarities  which  are  impressed  upon  the  power  when  exercised 
by  municipalities  under  authority  conferred  upon  them  by  the 


legislature.^ 

*  JnU,  chap.  i.  sec.  10,  note ;  chap.  ii. 
sec.  30  ;  chap.  iv.  sees.  60,  62,  63,  69,  75  ; 
ehap.  V.  sees.  100, 101  ;  chap.  vL  sec.  162  ; 
•hap.  xii.  sees.  357-361  ;  chap.  xvi.  .«iec. 
584.     Postf  cliap.  xx.  on  Mandamus. 

«  Lyon  V.  Elizabeth,  48  N.  J.  L.  158. 

•  The  constitutional  aspects  of  the  sub- 
ject have  been  well  treated,  by  Mr.  Sedg- 
wick (Statutory  and  Const.  Law,  chap. 
X.),  by  Mr.  Hare  (late  treatise  on  Ameri- 
can Constitutional  Law),  and  by  Judge 
Cooley  (Const.  Lim.  chap,  xiv.,  and  in  his 
Taluable  work  on  Taxation).  Mr.  Desty, 
since  the  last  edition  of  the  present  work, 
kas  published  his  treatise  on  the  American 
Law  of  Taxation  (2  vols,  pp.  1427),  in 
which,  with  characteristic  industry,  he  has 
examined,  as  he  states,  "about  10,000 
cases,  and  has  exhausted,  as  he  believes, 
the  reports  of  the  courts  of  last  resort  in  all 
•f  the  States  and  Territories."  Mr.  Bur- 
MQgha^  work  on  the  Law  of  Taxation  with 
its  Sapplement,  digests,  as  he  states,  4578 


cases  relating  to  taxation,  Federal,  States 
and  Municipal.  These  special  treatises 
must  be  referred  to  for  details  on  many 
points  relating  to  a  sabject  so  vast.  Per- 
haps its  vastness  may  make  a  chapter 
which  confines  its  treatment  within  tbs 
limited  scope  indicated  in  the  text,  ths 
more  convenient,  if  not  more  asefal.  Mr. 
Blackwell's  treatise  on  the  subject  of  Tu 
Titles  is  well  known  to  the  profession,  and 
chap.  xxxL  of  that  work  is  upon  the  sub- 
ject of  tax  sales  by  municipal  and  other 
corporations. 

The  power  to  tax  all  the  property  and 
vocations  within  the  State  is  an  oiwnti«1 
attribute  of  its  sovereignty ;  there  h  no 
restraint  upon  its  exercise,  when  within 
constitutional  limits.  Robinson,  In  r% 
12  Nev.  263 ;  No.  Mo.  R  R.  Oo.  9.  Ma- 
guire,  20  Wall.  46 ;  Hsgar  9.  Tolo  Ok 
Sup.,  47  Cal.  222 ;  Coits  v.  8oc  for  Bar., 
82  Conn.  173  ;  McCuUoeh  v.  Maiyland,  I 
Wheat  816;  St  Loois  v.  W(ggms  Wmf 
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736  (587).  Taxes  defined  ;  Scope  of  Taxing  Power.  —  The  taxing 
power  of  the  State  consists  in  its  authority  to  levy  and  collect  taxes 
and  assessments  which  are  in  the  nature  of  special  taxes.  Taxes 
(including,  in  the  term,  assessments)  are  burdens  or  charges  imposed 
by  the  legislature,  or  under  its  authority,  upon  persons  and  property, 
to  raise  money  for  public,  as  distinguished  from  private  purposes,  or 
to  accomplish  some  end  or  object  public  in  its  nature.  There  can  be 
no  legitimate  taxation  to  raise  money  unless  it  be  destined  for  the 
uses  or  benefit  of  the  government  or  some  of  its  municipalities,  or 
divisions,  invested  with  the  power  of  auxiliary  or  local  administra- 
tion.  A  public  use  or  purpose  is  of  the  essence  of  a  tax.^    Theoreti- 


I 


Co.,  11  Wall.  429  ;  Perkins  v,  Milford,  59 
He.  815 ;  Davenport  o.  Miss.  &  Ma  R.  R. 
Co.,  16  Iowa,  348  ;  Van  Antwerp,  In  re, 
5»  N.  Y.  261  ;  Pullen  v.  Wake  Co. 
Comm'rs,  66  N.  C.  861.  Infra,  sec.  739. 
The  constitational  inhibition  against  tak- 
ing private  property  for  public  use  with- 
out compensation  applies  only  to  property 
taken  under  the  right  of  eminent  domain, 
not  to  taxation.  Norris  v,  Waco,  57  Tex. 
685.  In/ra,  sec.  738. 
—  *  Hanson  r.  Vernon,  27  Iowa,  28,  47 
(1869);  8.  c.  1  Am.  Rep.  215,  and  see  au- 
thorities there  cited,  defining  taxes  ;  Peo- 
ple V.  McCrecry,  84  Cal.  432 ;  Doyle  v. 
Austin,  47  Cal.  860  (1874);  Perry  v.  Wash- 
bum,  20  Cal.  818;  Weismer  v.  Douglas,  64 
y.  Y.  91  (1876) ;  8.  c.  21  Am.  Rep.  586  ; 
Hilbish  r.  Catherman,  64  Pa.  St.  154 
(1870)  ;  Glasgow  t^.  Rouse,  43  Mo.  489  ; 
Warren  v.  Henly,  31  Iowa,  31,  per  Beck, 
J. ;  H.  c.  5  West  Jurist,  101  ;  Stockton  & 
V.  R.  R.  Co.  r.  Stockton  Council,  41  Cal. 
149  ;  Opinion  of  Judges,  58  Me.  591  ; 
Allen  r.  Jay,  60  Me.  124  (1871) ;  s.  c.  12 
Am.  I  AW  Reg.  N.  s.  481,  and  note  of 
Judge  RedjUld;  Feldman  p.  Charleston, 
23  S.  C.  57.     See  ante,  sec.  508,  note. 

**I  concede,"  says  Black,  C.  J.,  in 
Sharpless  r.  Philadelphia,  21  Pa.  St.  147, 
167,  '*  that  a  law  authorizing  taxation  for 
any  other  than  public  purposes  is  void. 
...  A  tax  for  a  private  purpose  is  un- 
constitutional, though  it  pass  through  the 
hands  of  public  officers."  Hilbish  v.  Cath- 
erman, 64  Pa.  St  159.  *'  A  tax  for  a  pri- 
vate purpose,'*  says  Lowe,  J.,  in  the  case 
of  Wapello  County,  18  Iowa,  405,  "  is  a 
•olecism  in  language."  What  is  a  p\iblic 
pmrpom  sufficient  to  support  the  power  has 


been  much  discussed  during  late  years, 
particularly  in  connection  with  the  author- 
ity conferred  upon  municipalities  to  aid  in  I  -. 
the  building  of  railways.  See  chap.  vi. 
ante  ;  sees.  158, 157, 161  et  seq.  In  the  case 
of  Cit  Sav.  &  Loan  Assoc,  of  Cleveland  v, 
Topeka,  20  Wall.  655  (1874),  it  was  held 
to  be  beyond  the  legislative  competency 
to  authorize  municipalities  to  aid  enter- 
prises essentially  private  ;  that  taxes  can 
be  levied  only  for  public  purposes.  The 
opinion  of  Miller,  J.,  is  the  ablest  and 
most  satisfactory  discussion  of  the  subject 
to  be  found  in  the  books.  See  Parkers- 
burg  v.  Brown,  106  U.  S.  487,  501  ;  Cole 
V.  La  Grange,  118  U.  S.  1 ;  Lowell  r.  Bos- 
ton, 111  Mass.  454. 

The  expression  **  public  purpose "  or 
"public  use"  is  not  to  be  taken  in  any 
narrow  sense,  but  as  distinguished  from 
private  purpose  or  uses  ;  and  therefore  the 
Supreme  Court  of  Jrisconsin  has  proitfrly 
held  that,  iu  the  absence  of  special  consti- 
tutional restriction,  the  legislature  may 
authorize  a  town  or  other  municipality  to 
levy  taxes  therein  for  public  purposes  not 
strictly  of  a  municipal  character,  but  from 
which  the  public  have  received  or  will  re- 
ceive some  direct  advantage  ;  or  where  the 
tax  is  to  be  expended  in  defraying  the  ex- 
penses of  the  government,  or  in  jiromoting 
the  peace,  good  order,  and  welfare  of  so- 
ciety, or  in  paying  claims  founded  uj)on 
natural  justice  and  equity,  or  upon  grati- 
tude for  public  services  or  expenditures, 
or  in  discharging  the  obligations  of  charity 
and  humanity.  See  interesting  views  on 
this  subject  by  Folger,  J.,  in  Weismer 
V.  Douglas,  64  N.  Y.  91  (1876)  ;  s.  c.  21 
Am.  Rep.  586,  and  by  Appleton,  C.  J.,  in 
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cally,  the  taxpayer  is  compensated  for  the  taxes  he  pays  in  the 
protection  afforded  to  him  and  his  property  by  the  government  which 
imposes  the  tax ;  but  the  substantial  foundation  of  the  power  is 
political,  civil,  or  governmental  necessity,  and  taxes  are  largely,  if 
not  wholly,  as  Mr.  Mill  insists,  sacrifices  for  the  public  good, 
**  equality  of  sacrifice  "  being  the  rule  dictated  by  justice.^  Equality, 
indeed,  so  far  as  practicable,  is  inherent  in  the  very  idea  of  a  tax,  as 
distinguished  from  arbitrary  exaction,  and  in  many  of  the  States  is 
enjoined,  as  we  shall  presently  perceive,  by  constitutional  provision. 

§  737  (588).    ElementB  of  Public  Use  and  of  Apportionment.  — 

Whatever  limitations  exist  upon  the  legislative  authority  to  wield, 
in  its  full  scope,  the  taxing  power  of  the  State  at  its  will,  must  be 
sought  in  the  nature  of  the  power  itself,  as  thus  briefly  explained, 
and  in  express  or  implied  restrictions  of  the  National  and  State 
Constitutions.^    Taxation  implies,  as  we  have  seen,  an  imposition 

Brewer  Brick  Co.  v.  Brewer,  62  Me.  62  8.  o.  West.  Jari8t»  voL  ▼.  p.  101,  opinion 

/      (1873)  ;  s.  c.  16  Am.  Rep.  895;  State  t7.  of  Beck,  J. 

Tappan  T.  Clerk,  29  Wis.  664  ;  ante,  sees.  ^  Subject  to  constitutional  restrictions, 
75,  544  ;  Eureka  Basin  W.  &  M.  Co.,  In  .it  is  within  the  power  of  the  legiaUUure  of 
re,  96  N.  Y.  42  ;  English  u.  People,  96  /  a  State  to  ascertain  the  public  bnidens  to 
111.  566  ;  Desty  Taxation,  sec  L  p.  1,  be  borne  and  the  persons  or  classes  of  per- 
sec.  viii.  p.  14.  Mr.  Hare  (1  Am.  Const,  sons  who  ought  to  bear  them,  anditsdeter- 
Law,  278-287)  discusses  the  question  what  mination,  within  the  limits  of  the  Consti* 
constitutes  a  public  use  or  purpose.  tution,  is  not  judicially  reviewable.  AnU^ 
The  act  of  the  legislature  of  Oeargia,  sees.  70,  71,  74,  75,  77,  and  the  author- 
authorizing  the  levy  and  collection  of  a  ities  there  cited;  People  v.  Brooklyn,  4 
tax  to  compensate  lot-owners  in  a  certain  N.  Y.  419  (1851)  ;  followed  in  Brewster  v. 
town  for  damages  sustained  by  the  re-  Syracuse,  19  K.  Y.  116,  IIS  (1S59)  ;  in 
moval  of  the  county  seat  to  another  town,  Sun  Mut.  Ins.  Co.  v.  New  York,  8  N.  Y. 
was  held  valid  and  constitutional.  Wil-  241,  251  ;  in  Guilford  v.  Chenango  Co. 
kinson  v,  Cheatham,  43  Ga.  258  (1871) ;  Sup.,  13  N.  Y.  143 ;  People  v.  Dayton,  55 
Cooley  Const.  Lim.  chap.  xiv.  487  et  acq,  N.  Y.  867,  889  (1874)  ;  in  Litchfield  «. 
Where  the  legislature  authorized  the  city  Vernon,  41  N.  Y.  123  (1869) ;  and  in. 
of  Charleston  to  issue  Us  bonds  and  lend  Scovill  v,  Cleveland,  1  Ohio  St.  126,  185 
them  to  persons  desiring  to  rebuild  in  the  (1853) ;  Warren  v.  Henly,  81  Iowa,  81* 
district  destroyed  by  the  great  fire  in  1866,  per  Beck,  J.  ;  Yeazie  Bank  v.  Fenno,  8 
it  was  held  that,  as  authority  to  issue  Wall.  538  ;  Weston  v.  diarleston  Coonci], 
bonds  necessarily  involved  the  power  to  2  Pet  449 ;  Carroll  v.  Perry,  4  McLean, 
levy  taxes  to  pay  them,  and  as  the  taxing  25  ;  Lane  County  v.  Oregon,  7  Wall.  71 ; 
power  of  the  legislature  could  only  be  ex-  Kirby  v.  Shaw,  19  Pa.  St.  258 ;  Pitte- 
ercised  under  the  Constitution  of  that  burgh,  Ft.  W.  &  C.  By.  Co.  v.  Common- 
State  for  a  public  purpose,  and  as  the  ob-  wealth,  66  Pa.  St.  78  ;  Hanna  v.  Allen 
ject  named  was  private  and  not  public,  the  Co.  Comm'rs,  8  Blackf.  (Ind.)  86S ;  Statt 
act  of  the  legislature  was  unconstitutional  v.  Newark,  26  N.  J.  L.  515  ;  Talmaa  sl 
and  the  bonds  void.  Feldman  v.  Charles-  Butler  County,  12  Iowa,  681 ;  State  n. 
ton,  23  S.  C.  57.  Boston  fire.  See  anU,  Stephens,  4  Tex.  187 ;  Young  o.  Hall,  9 
sec.  159,  note ;  post,  sec.  746,  note.  Nev.  212 ;  Williams  9.  Cammack^  27 
^  Mill  Political  Economy,  vol.  iL  pp.  Miss.  209 ;  De  Pauw  «.  New  Albany,  22 
870,  372  ;  Warren  v.  Henly,  31  Iowa,  81 ;  Ind.  204  (1864) ;  No.  Mo.  B.  B.  Oow  v. 
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for  a  pvhlic  use ;  and  it  also  implies  that  the  imposition  shall  be 
upon  some  system  of  apportionment,  so  as  to  secure  uniformity 
among  those  who  are,  or  ought  to  be,  subject  to  the  particular  tax  or 
assessment ;  ^  and  hence  we  may  readily  conceive  of  acts  of  the  legis- 
lature demanding  sacrifices  of  citizens  which  could  not  be  sustained  \ 
as  Intimate  exercises  of  the  taxing  power,  although  no  specific 
provision  of  the  Constitution  should  be  infringed.  But  where  the 
imposition  is  properly  a  tax,  and  no  specific  or  express  constitutional 
limitation  exists,  the  power  of  the  legislature  is  supreme,  and  with- 
out any  theoretical  bounds.  "  If  the  right  to  impose  a  tax  exists," 
Bays  the  Supreme  Court  of  the  United  States,^  "  it  is  a  right  which, 
in  its  nature,  acknowledges  no  limit ; "  and  the  reason  is,  that  the 
needs  of  the  public  or  of  the  government  can  ordinarily  have  no 
bounds  set  to  them.  Unless,  therefore,  there  is  some  limit  fixed  in 
the  Constitution,  the  State  may  tax  the  property  within  the  State  to 
its  full  value ;  in  other  words,  it  has  unlimited  power  over  the  rate 

Magaire,  49  Mo.  490  (1872).     Compare  lowed  in  Cameron  v.  Stephenson,  69  Mo.  * 

Weismer  v.  Douglas,  64  N.  Y.  91  (1876).  872,  it  was  held  that  the  legislature  can- 

"I  admit  that  the  power  to  tax  is  un-  not  constitutionaUy  authorize  a  municipal 

boanded  by  an  express  limit  in  the  Consti-  corporation  to  tax,  for  its  own  local  pur- 

tation  "  of  Pennsylvania;    "but  never-  poses,   lands  lying  beyond  the  limits  of  i 

theless  taxation  i»  bounded  in  its  exercise  the  corporation.     In  St.  Charles  v.  Nolle,    i    , 

by  its  own  nature,  essential  characteris-  51  Mo.  122  (1872),  Adams,  J.,  arguendo,    \    '. 

tica,  and  purpose."    Per  Agnew,  J.,   in  approves  Wells  v.  Weston,  and    admits    \ 

Washington  Av.,  69  Pa.   St   852,  868 ;  that  it  is  inconsistent   with  Langhorne    ' 

Erie  v.  Reed's  Ex.,  113  Pa.  St.  468.  v.    Robinson,  supra.    Although   the  act     \ 

The  legislature,  in  the  exercise  of  the  authorizing  the  issue  of  municipal  bonds 

taxing  power,  may  impose  a  tax  to  build  a  provided  for  the  levy  of  a  special  tax  on 

bridge,  or  to  pay  debts  incurred  for  one  all  the  real  estate  within  the  municipal 

already  constructed,  for  the  public  accom-  township  making  the  subscription,  still  it 

modation  ;    and  the  legislature   (in   the  is  competent  for  the  legislature,  after  tlie 

absence  of  constitutional  restriction  upon  issue  of  the  bonds,  to  amend  the  act  and 

its  power)  may  define  how  large  that  local  provide  that  the  levy  for  that  purpose 

community  shall  be  that  is  made  subject  shall  be  made  on  personal  as  well  as  real 

to  the  tax,  whether  the  State,  or  a  county,  property^  and  a  mandamus  will  issue  in  the 

or  a  city,  or  one  or  more  of  its  wards,  proper  case,  on  the  relation  of  the  bond 

Shaw  V.  Dennis,  10  111.  416  ;  Philadelphia  creditor,  commanding  the  levy  to  be  made 

V,  Field,  58  Pa.  St.  820,  referred  to,  ante,  on  both  classes  of  property.     Cape  Girar- 

fec  74.     If  there  be  no  special  restriction  deau  Co.   Court  v.  Hill,    118   U.   S.  68; 

on  the  legislature,  it  may  create  taxing  infra,  chap.  xx. 

flistricts  without  reference  to  existing  civil  ^  1  Hare  Am.  Const.  Law,  803,  810  ; 

or    political    districts.       Shelby  County  1   Desty  Taxation,    sec.    10,  p.  28,   and 

Jadge  V.  Shelby  R.  R.  Co.,  5  Bush  (Ky.),  cases.     Infra,  sec.  761. 
225 ;  ante,  chap.  iv.  passim^     Authority         ^  Weston  v.  Charleston  Council,  2  Pet. 

to  tax  property  outside  of  corporate  limits,  449  ;  McCulloch  v,  Maryland,  4  Wheat, 

to  pay  bonds  issued  in  aid  of  a  railroad,  816,  431  ;    Hanson  v.  Vernon,  27  Iowa, 

•ostained.      Langhorne  v.    Robinson,  20  28,  49  ;  Meriwether  v,  Garrett,  102  U.  S. 

Gratt.  661  (1871).     See,  also,  Waterville  472,  noted  more  fully  ante,  chap.  vii.  ; 

«.   County,   .'»9  Me.  80  (1871).     But  in  Mundayu.  Rahway,  43  N.  J.  L.  838. 
Wella  V.  Weston,  22  Mo.  884  (1856),  fol- 
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of  taxation  and  the  objects  (the  property,  persons,  or  things  subject 
to  be  taxed)  of  taxation. 

§  738  (589).  Taxation  and  Bminent  Domain  diaoriminated. — 
The  power  of  taxation  and  the  power  of  eminent  doinain^  subject  to 
both  of  which  all  private  property  is  held,  although  they  both  origi- 
nate in  political  necessity,  are  in  their  nature  materially  different 
For  taxes  paid,  or  money  exacted  under  the  taxing  power,  no  direct 
specific  compensation  is  made ;  but  where  property  is  taken  under 
the  right  of  eminent  domain,  this  can  be  done,  as  we  have  already 
seen,  only  to  the  limited  extent  required  by  the  particular  object  or 
enterprise  in  favor  of  which  it  is  exercised,  and  then  only  on  the 
condition  of  making  to  the  owner  direct  and  full  compensation  in 
money  for  the  particular  and  uruqual  sacrifice  which  he  would 
otherwise  be  obliged  to  make  for  the  public  benefit  Most  of  the 
courts  have  concurred  in  the  view  that  the  usual  constitutional  pro- 
vision prohibiting  the  taking  of  private  property  for  public  use  with- 
out compensation,  is  a  limitation  on  the  exercise  by  the  State  of  the 
right  of  eminent  domain,  and  not  a  limitation  on  the  taxing  power.^ 

§  739  (590).  Municipal  Authority  to  levy  Taxes.  —  In  the  gen- 
eral power  of  the  legislature,  as  well  as  in  its  power  to  create  muni- 
cipal corporations,^  may  be  found  the  right  to  authorize  them,  when 
created,  to  impose  or  levy  local  rates,  taxes,  and  assessments  upon  their 
inhabitants,  and  upon  all  property  within  the  limits  of  the  designated 
taxing  district,  which  is  ordinarily  co-extensive  with  the  territorial 
limits  of  the  municipality.^     Indeed,  it  is  one  of  the  distinguishing 

1  People  V.  Brooklyn,  4  N.  Y.  419 
(1851 ).  The  ditference  between  taxcUion 
and  einintrU  domain  is  here  discriminated 
with  great  clearness  and  precision  in  the 
learned  opinion  of  Mr.  Justice  Ruggles. 
Adhered  to  and  followed  :  Litchfield  v. 
Vernon,  41  N.  Y.  12  (1869.  See,  also. 
Oilman  v.  Sheboygan,  2  Black  (U.  S.), 
510  (1862)  ;  Moale  v.  Baltimore  (opening 
street),  5  Md.  314  (1854)  ;  ante,  chap, 
zvi.  on  Eminent  Domain ;  Hanson  v. 
Vernon,  27  Iowa,  28,  54,  (1869)  ;  Stewart 
V.  Polk  Co.,  30  Iowa,  9  ;  Williams  v.  De- 
troit, 2  Mich.  565  ;  People  v.  Salem,  20 
Mich.  477  ;  No.  Ind.  R.  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.  165  ;  1  Desty  Taxation, 
sec  11,  p.  31,  and  cases ;  1  Hare  Am. 
Const.  Law,  332.     Ante,  sec.  735,  note. 

*  Ante,  sees.  21,  37. 

'  Hopev.Deaderick,  8  Humph.  (Tenn.) 


1  (1847) ;  Smith  v.  Aberdeen,  25 
458 ;  Washington  v.  State,  18  Ark.  752  ; 
Goddin  v.  Crump,  8  Leigh  (Vft.),  120: 
Bull  V.  Read,  13  Gratt.  78,  98  (1855) ; 
Thompson  v.  Floyd,  2  Jones  L.  (N.  C.)  313, 
816  ;  Wilmington  v.  Roby,  8  Irad.  L. 
(N.  C.)  250  (1848)  ;  CaldweU  v,  Borke 
Ca  Jus.,  4  Jones  Eq.  (N.  C.)  828  ;  Taylor 
V.  Newbeme  Comm'rs,  2  Jones  Eq.  141 ; 
Alexander  v.  Baltimore,  5  Gill  (Md.),  888 
893  (1847),  per  Martin,  J. ;  Ballets  «. 
Pue,  2  Gill,  11;  B.  0.  i^  254  (1844):  SUte 
V.  Noyps,  30  N.  H.  279 ;  Cheaney  v.  Hoc- 
ser,  9  B.  Mon.  (Ry.)  880 ;  Slack  v.  Mtyt- 
ville  &  Lex.  R.  R.  Co.,  13B.  Mon.  1;  Bnul- 
ley  V.  McAtee,  7  Bush,  667;  i&.599;  Marion 
Int.  &c.  V,  Chandler,  6  Ala.  899  ;  State  v. 
Kstabrook,  76.  658 ;  Battle  v.  Mobile,  0 
Ala.  234  ;  Osborne  v.  Mobile,  44  Ala.  498; 
Hurford  o.  Omaha,  4  Neb.  886  (1878)  i 
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features  of  our  municipal  institutions  that  local  rates  shall  be  locally 
imposed  by  those  who  have  to  pay  them  or  bear  their  burden ;  and 
this  power,  from  very  early  periods,  has,  in  the  different  States,  been 
constantly  delegated  to,  and  exercised  by,  the  local  authorities.^ 

§  740.  Same  subject.  —  In  the  absence  of  special  constitutional 
restriction,  the  legislature  may  eonfefr  the  taxing  power  upon  muni' 
eipalUies  in  such  measure  as  it  deems  expedient,  —  in  other  words, 
with  such  limitations  as  it  sees  fit,  as  to  the  rate  of  taxation,  the  pub- 
lic purposes  for  which  it  is  authorized,  and  the  objects  (the  persons 
and  property)  which  shall  be  subjected  to  taxation;  but  it  cannot,  of 
course,  confer  any  greater  power  than  the  State  itself  possesses,  and 
it  must  observe  the  restrictions  and  limitations  of  the  organic  law.' 

People  r.  Eelsey,  34  Cal.  470;  Harmon  purposes  of  taxation,  his  property.    San 

V.  Vicksbni^  11  Miss.  581  ;  Shreveport  v.  Francisco  v.   McGinn,  67  Cal.    110.    A 

Jones,  26  La.  An.   708   (1874);  Butler's  building  erected  by  a  lessee  upon  land 

Appeal,  73  Pa.  SL  448;  Kinney  v.  Zim-  o  turned  by  a  church,  whose  property  is 

pieman,    36   Tez.    554  ;    St    Louis    v,  exempt  from  taxation,  is  taxal)le  as  real 

Langhlin,  49  Mo.  559  ;  People  v.   Hurl-  estate.    Bussell  v.  New  Haven,  51  Conn, 

bat,  24  Mich.  44  ;  Steward  v.  Jeffeison,  3  259. 

Harr.  (Del.)  335  ;  Stein  v.  Mobile,  24  Ala.  ^  Caldwell  v.  Burke  Co.  Jus.,  4  Jones 

591 ;  Desty  Taxation,  sec.  98,  p.  472-479,  £q.  (N.  C.)  323   (1858),  per  Ruffin,  J., 

citea  other  cases.      Taxes  on  the  same  quoted  onto,  sec  9,  note;  Burgess  v.  Pue, 

species  of  property  should  be  equal,  and  above  cited  ;  Perry  r.  Rockdale,  62  Tex. 

assessed   according  to  the  value  of  the  457,  quoting  text     In  cases  which  have 

property  taxed.     When  a  tax  is  levied  by  appeared  as  this  work  is  going  through  the 

a  municipal  corporation,  it  must  be  levied  press  the  Supreme  Court  of  Indiana  has 

on  aU  the  taxable   property  within  its  asserted  the  constitutional  right  of  local 

limits,  according  to  its  Taiue,   and  not  government  in  that  State  with  decisive- 

upon  the  property  of  a  few  only.    Mobile  ness  and  vigor.      State,  ex  rel,  Jameson 

V.  Dargan,  45  Ala.  310  (1871)  ;  Mobile  r.  v.  Denny,   118  Ind.  382  ;    Evansville  v. 

Boyal  St  R.  R.  Co.,  45  Ala.  322  (1871)  ;  State,   Ih,   426  ;   State,  ex  rel.   Holt  v. 

Lebanon  v,  Ohio  &  Miss.  B.  B.  Co.,  77  Denny,  Tb,  449;  ante,  sec.  58  a. 

III.  539  (1875)  ;  Turner  v,  Omaha,  6  Neb.  »  Alexander  r.  Baltimore,  5  Gill  (Md.), 

64  (1877)  ;  supra,  sec.  737,  note.     As  to  383,  393  (1847),  per  Martin,  J.  ;  Primm 

the  right  of  a  city  council  to  change  the  v.  Belleville,  59  IlL  142  (1872)  ;  No.  Mo. 

appraisement  adopted  imder  the  power  of  R.  R.  Co.  v.  Maguire,  49  Mo.  490,  500  ; 

equalization,  see  Jones  o.  Columbus,   62  Erie  v.   Reed's    Ex.,    113  Pa.    St.   468  ; 

Ind.  422 ;  Delphi  t;.  Bowen,  61  Ind.  29.  Reineman  v.  Cov.,  C.  &  B.  H.  R.  R.  Co., 

"  The  State  has  an  undoubted  power  7  Neb.    310  ;  Ex  parte  Montgomery,  64 

to  tax  persons  and  property  within  its  Ala.  463  ;  and  see  Weightman  t;.  (^lark, 

limits,  and  it  may  delegate  such  power  to  103  U.   S.   256  ;  posf^   sec.   773.     Taxes 

a  civil  corporation,  so  far  as  it  may  be  levied  by  municipal  corporations,  which 

necessary  for  the  good  government  of  the  are  for  this  purpose  instruments  of  the 

corporation.*'    Harrison  t;.  Yicksburg,  3  State,  are  in  legal  effect  levied  by  the 

Sm.  &  Marsh.  (11  Miss.)  581,  per  Sharkey,  State.     The  lien  for  such  taxes  is  of  equal 

C.  J.  ;  Smith  v.  Aberdeen,  25  Miss.  458.  rank  with  that  for  taxes  levied  by  the 

Supra,   sec.   735,    note.       Improvements  State.    Justice  v.   Logansport,  101   Ind. 

made  by  a  lessee  upon  land  owned  and  326 ;  post,  sec.  821. 

by  the  municipality  are,  for  the  "The  State  cannot  authorize  a  muni- 
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§  741.  Same  subjeot.  Authority  may  be  implied.  —  The  legisla- 
tive branch  of  the  government  has  the  exclusive  power  of  taxation,  but 
may  delegate  it,  as  above  stated,  to  municipal  corporations.^  When 
such  corporations  are  created,  the  power  of  taxation,  though  generally 
conferred  in  express  terms,  may  be  held  to  exist  by  necessary  or  fidr 
intendment    When,  for  example,  such  corporations  have,  in  order 

to  execute  a  public  work,   been  vested  with  authority  to  borrow 
money  or  incur  an  obligation,  they  have,  unless  the  contrary  appears, 

cipal  corporation  to  impose  a  tax  which  power  of  taxation  delegated  to  miinieipa] 

she  herself  would  have  no  right  to  levy."  corporations.     Richmond  o.  Bich.  &  D. 

O'DonneU  v.  Bailey,  24  Miss.  386  (1852) ;  R.  K.  Co.,  21  Gratt  604.    A  conUUutumdl 

NashviUe  v.   Thomas,  5  Coldw.  (Tenn.)  restriction  t\\BX  aU  UxenihaU  he  levied  hy 

600  ;  Union   Bank  of  Tenn.   o.  State,  9  general  laws  does  not  repeal  the  proviaioiis 

Yerg.  (Tenn.)  490 ;  Memphis  v.  Hernando  of  municipal  charters  anthorizing  taxation. 

Ins.  Co.,  6  Baxter,  527  ;  1  Desty,  Taxa-  Kansas  City  v,  Johnson,   78  Mo.   661 ; 

tion,  pp.  479,  481.  anU^  sees.  86,  87 ;  infra,  sees.  770-778. 

The  legislature,  in  providing  for  a  local  The  Constitution  of   Virginia  does  not 

improvement,  cannot  charge  the  property  authorize  the  county  authorities  to  assess 

holders  affected  by  the  improvement  by  a  property  for  taxation  and  levy  taxes  upon 

course  of  proceedings  unknown  to  the  com-  it  independent  of  the  action  of  the  legisla- 

mon  law,  and  differing  from  that  provided  ture,   and    under  the  legislation  of   the 

by  the  city  charter  for  cases  of  like  nature.  State  the  county  authorities  can  only  levy 

Granger  v.  Buffalo,  6  Abb.   (N.  Y.)  N.  a  tax  upon  such  property  as  by  law  is  at- 

Cas.  238.  sessed  with  State  taxes  in  the  county; 

A  city  corporation  cannot  tax  a  bank  they  cannot  levy  a  tax  on  the  real  estate 

wholly  owned  by  the  iS'i^e,  though  there  be  of  railroads    in    the    county,   either   for 

no  express  provision  exempting  the  prop-  county,   township,   school,  or  road  pui^ 

erty  of  the  bank  from  taxation.    Nashville  poses.     Ya.  &  Tenn.  R.  K,  Co.  v.  Wash- 

V,  Bank  of  Tenn.,  1  Swan  (Tenn.),  269.  Ington  County,  80  Gratt.  (Va.)  471.    A 

Nor  can  it  tax,  without  express  statute  statute  requiring  a  city  council  to  pa« 

authority,  the  public  property  of  a  county  within  the  first  quarter  of  each  year  an 

situate  within  the  limits  of  the  municipal-  ordinance  in  which  they  may  appropriate 

ity.     Piper  v.  Singer,  4  Serg.  &  R.  (Pa.)  money  to  defray  necessary  expenses  and 

854  ;  Nashville  v.  Bank  of  Tenn.,  1  Swan  liabilities,  is  mandatory  ;  it  is  the  duty  of 

(Tenn.),  269;  Worcester  County  v.  Worces-  such  council  to  make  the  needful  »ppio* 

ter,  116  Mass.  193.     It  is  a  general  propo-  priations.     Cairo    v,   Campbell,    116  ID. 

sition  that  public  property,  whether  belong-  305.      Under  the  General  Inoorponitioa 

ing  to  the  United  States,  to  the  State,  or  Act  of  Illinois  there  must  first  be  passed 

to  any  of  its  civil  or  municipal  divisions,  is  an  act  making  appropriations,  and  after  it 

not  taxable.     Mr.    Desty,  chap.  iii.  pp.  has  been  published  and  has  become  final, 

84-49,  collects  the  cases  on  this  subject,  there  must  be  passed  an  ordinance  levying 

Construction  of  special  constitutional  pro-  the  amount  of  the  appropriations  upon  the 

vision  requiring  the  legislature  to  restrict  taxable  property ;  the  appropriation  and 

the  power    of   taxation    of   incoq>orated  levy  of  taxes  cannot  be  made  by  the  same 

towns  and  cities.     Ante,  sec.  50.     If  not  ordinance.     People  v.  Peoria^  D.  4  E.  B. 

specially  restricted  in   the  Constitution,  R.  Co.,  116  111.  410. 

the  legislature  may  authorize  municipali-  ^  A  municipal  corporation  has  no  pow- 

ties  to  levy  and  collect  taxes  in  a  mode  er  to  levy  taxes  except  under  expreai  ta* 

different  from  that  provided  for  State  and  thority  or  necessary  implication.     State  9, 

county  taxej).     State  v.  Blundell,  24  N.  J.  Maysville,   12  S.  C.   76  ;   Meriwether  m, 

L.  402.     When  rif(1its  of  creditors  are  not  Garrett,  102  U.  S.  472  ;  ante,  chap.  TilL  ; 

inftinged,  the  legislature  may  change  the  posi^  sees.  741,  768  d  seq.,  769. 
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the  power  to  levy  a  tax  to  raise  revenue  wherewith  to  pay  the 
money  or  discharge  the  obligation,  without  any  special  mention  that 
such  power  is  granted.^  A  limitation  imposed  by  statute  upon  mu- 
nicipal corporations,  restraining  them  from  creating  any  indebtedness 
without  providing  at  the  same  time  for  the  payment  of  principal  and 
interest,  was  held  not  to  control  a  subsequent  statute,  which,  with- 
out prescribing  such  limitation,  authorizes  them  to  incur  a  special 
obligation.^ 

§  742.  Federal  Xdmitations  on  the  Taxing  Power.  —  The  prohibition 
upon  the  States  to  pass  laws  impairing  the  obligation  of  contracts  is  a 
limiiation  upon  the  taxing  power  of  the  State,  as  well  as  upon  its  other 
legislative  powers ;  and  it  disables  a  city,  when  it  borrows  money 
and  issues  an  absolute  promise  to  repay  it,  from  passing  an  ordi- 
nance directing  its  officers  to  retain  the  amount  of  a  tax  levied  by 
the  city  upon  such  debt^  out  of  the  interest  thereon  as  the  same  falls 
due.* 

§  743  (591).  Same  subjeot. — The  power  of  the  States  and  of  their 
municipalities  to  levy  taxes  is  subject  to  certain  other  express  and 
implied  restrictions  in  the  Federal  Constitution,  which  may  be  here 
briefly  mentioned.  Thus  States  cannot,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports  except  what 
may  be  absolutely  necessary  for  executing  their  inspection  laws; 
nor  can  they,  without  the  consent  of  Congress,  lay  any  duty  on 
tonnage,  as  they  are  expressly  prohibited  from  so  doing  by  the  Con- 

*  United  States  v.  New  Orleans,  98  (1877).  MUler  and  Hunt,  JJ.,  dissented, 
U.  S.  881.  In  Illinois  it  is  held  that  the  on  the  ground  that  tlie  contract  was  made 
act  of  conferring  power  npon  a  manicipal  subject  to  the  then  existing  power  of  tax- 
corporation  to  incur  a  liability,  by  impli-  atiou  in  the  city,  which  entered  in  and 
cation  also  confers  the  power  to  levy  taxes  became  part  of  the  contract.  See  also 
to  discharge  it.  Peoria,  D.  k  E.  Ry.  Co.  Case  of  State  Tax  on  Foreign-held  Bonds, 
r.  Scott,  116  111.  401.  The  Supreme  Court  15  Wall.  800;  No.  Central  Ry.  Co.  r. 
of  the  United  States  has,  in  a  still  more  Jackson,  7  Wall.  262,  for  instances  of 
recent  case  than  the  one  in  that  court  taxing  powers  which  are  held  to  impair 
ahore  cited,  decided  that  a  power  to  bor-  the  obligation  of  contracts.  Desty,  Taxa- 
low  money  and  to  issue  bonds  therefor,  tion,  sec.  30,  pp.  136-141.  A  State  tax 
implies  the  power  to  levy  a  tax  for  the  pay-  upon  bonds  of  a  debtor  within  the  State 
ment  of  the  obligations  unless  the  contrary  held  by  a  person  outside  of  the  State,  is 
clearly  appears.  Ralls  Co.  Ct.  v.  United  unconstitutional,  though  secured  by  a 
States,  105  U.  S.  738  ;  ante,  chap.  xiv.  ;  mortgage  of  land  within  the  State.  Cleve- 
pott,  sees.  768,  769.  land,  P.  &  A.  R.  R.  Co.  v.  Pennsylvania 

'  United  States  v.   New  Orleans,    98  {sub    nom.   State    Tax    on    Foreign-held 

U.  8.  881 ;  compare  Knox  t>.  Baton  Rouge,  Bonds),    15    Wall.    300   (1872).      Local 

Z6  La.  An.  427  ;  ante,  chapter  on  Con-  assessments  acts  held  nut  to  be  in  conflict 

tncts.  with  the  14th  Amendment  to  the  Federal 

Y  '  Murray  v,  Charleston,  96  U.  S.  432  Constitution.    Post,  sec.  7606. 
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stitution.^  Nor  does  the  power  of  taxation  by  the  States  extend  to 
the  instrumeiUs  of  the  Federal  government,  or  to  the  canstituticnal 
means  employed  by  Congress  to  carry  into  execution  the  powers 
conferred  in  the  Federal  Constitution.^  Taxes  may  be  imposed  by 
a  State  on  all  sales  of  merchandise  or  property  made  within  the 
State,  whether  the  goods  sold  were  the  produce  of  the  State  imposing 
the  tax,  or  of  some  other  State,  provided  the  tax  imposed  is  uniform ; 
but  a  tax  discriminating  against  the  commodities  of  the  citizens  of 
the  other  States  of  the  Union  is  inconsistent  with  the  provisions 
of  the  Federal  Constitution,  amd  a  law  imposing  such  a  tax  would  be 
unconstitutional  and  invalid.^  And  the  Supreme  Court  of  the 
United  States  has  expressly  decided  that  an  act  of  the  legislature  of 
Maryland,  levying  discriminaiing  taxes  against  non-residents  of  ths 
State,  was  void  (reversing  the  judgment  of  the  Court  of  Appeals  of 
Maryland),  because  repugnant  to  the  provision  of  the  Federal 
Constitution  which  guarantees  to  the  citizens  of  each  State  all  the 
piivileges  and  immunities  of  the  citizens  of  the  several  States.^ 

1  See  anU,  sec.  103,  and  cases  cited ;  CeDtnd  Pacific  R.  R.  Ck>.  are  taxable  by 

Desty    on   Taxation,   chap.  TiiL,    where  the  States  in  respect  of  property  dtaate 

numerous  cases  are  cited.  therein.     Union  Pac.  K.  R.  Co.  v.  P«ni»- 

Aa  to  passenger  tax.     Smith  v.  Turner,  ton,  18  WalL  5  (1878);  Thomson  r.  Union 

7  How.  (U.  S.)  283  (1849) :  CiaudaU  v.  Pac  R.  E.  Co.,  9  WaU.  579  ;  Union  Pac 
Nevada,  6  Wall.  35 ;  Smith  v.  Marston,  B.  R.  Co.  v.  Lincoln  County,  1  Dillon 
6  Tex.  426  ;  State  v.  FuUerton,  7  Rob.  C.  C.^B.  814  (1871);  pad,  aec.  775  ;  State 
(La.)  210  (1844);  Rabassa  v.  New  Orleans,  v.  Central  Pac  R.  R.  Co.,  10  Nev.  47; 

8  Martin,  o.  s.  (La.)  218  ;  s.  c.  10  Am.  People  v.  Central  Pac  B.  R.  Co.,  43  CaL 
I-Aw  Reg.   N.  8.   July,    1871 ;   Norris  r.  898  (1872). 

Boston,  4  Met.  (Mass.)  282;  anU,  sec  *  Woodruff  t;.  Parham,  8  WalL  1S9 ; 

103,  note ;  Reading  R.  R.  Co.  v.  Pennsyl-  Hinson  o.  Lott,  Ih,  151  ;  Ward  v.  Maiy* 

vania  {sub  nom.  State  Freight  Tax),  15  land,  12  WalL  418  (1870),iKr  Ce(^ofd;  J.; 

Wall.  232  ;  Same  v.  Same  {sub  nom.  State  Osborne  v.   Mobile  (taxation  of  £z|H«n 

Tax  on  Railway  Gross  Receipts),  15  WalL  Co.)  16  WalL  479  (1872)  ;  Welton  r.  Mi»- 

884.      The  United  States  Congress  may,  souri,  91  U.  S.  275  (1875) ;  Reading  R.  B. 

as  the  local  legislature  of  the  District  of  Co.  v.  Pa.  (State  Freight  Tax),  15  WaU. 

Columbia,  tax  different  classes  of  property  232  ;  Wiley  v.  Parmer,  14  Ala.  627  ;  Ftei- 

situated  there,  at  different  rates.     Gibbons  fie  Junction  v.  Dyer,  64  Iowa,  88  ;  lfar> 

V.  District  of  Columbia,  116  U.  S.  404  shalltown  v.  Blum,  58  Iowa,  184 ;  jMii; 

(sustaining  an  act  which   discriminated  lec  775. 

between    city    and    rural   lands),    citing  *  Ward    v.    Maryland,   IS  WalL  418 

Loughborough  v.  Blake,  5  Wheat.  318  ;  (1870)  (s.  c.  in  State  court,  Ward «.  Sta^ 

Welch  V.  Cook,  97  U.  S.  541 ;  Mattingly  31  Md.  279)  ;  8.  P.  Guy  v.  Baltimoi^  100 


N 


V.  District  of  Columbia,  97  U.  S.  687.  U.  S.  434.     Giving  the  judgment  of  tht 

^  McCuUoch  V,   Maryland,    4  Wheat,  court,    Clifford,  J.,  obtenred :   "  Attavpt 

316,  424  ;  Weston  v.  Charleston,  2  Pet.  will   not  be  nutde    to  define  tha  wovdt 

(U.  S.)  449  (1829),  reversing  s.  c.  1  Har-  *  privileges  and  immunities,'  or  to  spedi^ 

per  £q.  (S.  C.)  840;  First  Nat.  Rank  of  the  rights  which   they  are  intended  to 

Louisville  v.  Commonwealth,  9  Wall.  353;  secure  aud  protect,  beyond  what  may  bf 

OHlx)m  V.  Bank  of  U.  S.,  9  Wheat.  738  ;  necessary  to  the  decision  of  the  oaae  befen 

Deaty  Taxation,  sec.  20,  p.  67,  and  cases,  the  court     Beyond  doubt  those  wovds  an 

The  Union  Pltcific  B.  R.   Co.  and  the  words  of  very  oomprehenaiyo 
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§  744.   Same  subject.  —  The  legislature,  if  it  does  not  make  dis- 
criminations in  violation  of  the  State  Constitution,  may  authorize 

bat  it  wiU  be  safficient  to  say  that  the  Such  fees  so  exacted  most  be  regarded,  not 
cUose  plainly  and  unmistakably  secures  as  a  compensation  for  the  use  of  the  city's 
and  protects  the  right  of  a  citiieen  of  one  property,  but  as  a  mere  expedient  or  de- 
State  to  pass  into  any  other  State  of  the  vice  to  foster  the  domestic  commerce  of 
Union  for  the  purpose  of  engaging  in  Maryland^  by  means  of  unequal  and  op- 
lawful  commerce,  trade,  or  business,  with-  pressive  burdens  upon  the  industry  and 
oat  molestation ;  to  acquire  personal  prop-  business  of  other  States.  So  far  as  it  may 
erty ;  to  take  and  hold  real  estate ;  to  be  necessary  to  protect  the  products  of 
maintain  actions  in  the  courts  of  the  other  States  and  countries  from  discrimina* 
State  ;  and  to  be  exempt  from  any  higher  tion  by  reason  of  their  foreign  origin,  the 
taxes  or  excises  than  are  imposed  by  the  power  of  the  national  government  over 
State  upon  its  own  citizens.  Cooley  Const,  commerce  with  foreign  nations  and  among 
TJm.  16 ;  Brown  v.  Maryland,  12  Wheat,  the  several  States  reaches  the  interior  of 
449.  Comprehensive  as  the  power  of  the  every  State  in  the  Union."  Guy  v.  Balti- 
States  is  to  lay  and  coUect  taxes  and  ex-  more,  100  U.  S.  434.  Infrat  sec.  792. 
cises,  it  is  nevertheless  clear,  in  the  judg-  In  sustaining  the  validity  of  a  corpora- 
ment  of  the  court,  that  the  power  cannot  tion  tax  on  sales  of  produce  within  the 
be  exercised  to  any  extent  in  a  manner  limits  of  the  city  by  flat-boat  traders, 
forbidden  by  the  Constitution ;  and  inas-  Mr.  Chief  Justice  Sharkey  observes  :  "  The 
much  as  the  Constitution  provides  that  ordinance  imposed  no  tax  for  the  privi- 
the  citizens  of  each  State  shall  be  entitled  lege  of  introducing  the  article,  but  a  tax 
to  all  privileges  and  immunities  of  citizens  on  the  amount  of  sales.  The  power  of  a 
in  the  several  States,  it  foUows  that  the  State  to  tax  the  merchandise  of  its  own 
defendant  might  lawfully  sell,  or  offer  or  citizens  has  never  been  questioned,  nor 
expose  for  sale,  within  the  district  de-  can  it  be.  When  a  citizen  of  Ohio  comes 
scribed  in  the  indictment,  any  goods  which  into  this  State,  and  makes  sales  of  his 
the  permanent  residents  of  the  State  might  merchandise  here,  there  can  be  no  reason 
sell,  or  offer  or  expose  for  sale,  in  that  why  he  should  be  exempted  from  the  op- 
district,  without  being  subjected  to  any  eratiou  of  the  State  laws.  This  position, 
higher  tax  or  excise  than  that  exacted  by  carried  to  its  utmost  extent,  would  defeat 
law  of  such  permanent  residents.  State  v.  the  power  of  the  State  over  all  sales  of 
North,  27  Mo.  464  ;  Fire  Department  v,  merchandise  within  its  territory  ;  it  would 
Wright,  8  £.  D.  Smith  (N.  Y.),  478  ;  Paul  only  be  necessary  for  the  merchant  to 
r.  Virginia,  8  Wall.  177."  Bradley,  J.,  claim  a  residence  in  some  other  State,  and 
regarded  the  act  of  the  Maryland  legisla-  the  power  of  the  State  would  be  at  an 
tore  as  being  also  in  violation  of  the  com-  end."  Harrison  v,  Yicksburg,  8  Sin.  & 
mcrce  clause  of  the  Constitution.  Ward  v.  M.  (11  Miss. )  581,  586  (1844)  ;  Daniel  v, 
Maryland  was  distinguished  in  Osborne  Richmond  Trs.,  78  Ey.  542  ;  Ex  parte, 
V,  MobUe,  16  Wall  479  (1872),  where  a  Taylor,  58  Miss.  478.  A  State  cannot  tax 
license-tax  upon  an  express  company  do-  property  in  transit  to  another  State 
ing  business  which  extended  beyond  the  (Desty  on  Taxation,  sec.  19,  pp.  54-60 ; 
limits  of  the  State  was  sustained,  the  case  1  Hare  Aul  Const.  Law,  821 ),  or  inter- 
being  regarded  as  fedling  within  Wood-  state  commerce,  interstate  telegrams,  inter- 
raff  V.  Parham,  tupra.  Infra,  sec.  744,  state  ferries,  and  interstate  sleeping  cars. 
note.  In  a  later  case  the  court  say  :  «An  1  Hare  Am.  Const  Law,  271,  823,  482, 
ordinance  of  Baltimore,  whereunder  vessels  where  the  cases  on  these  points  are  coUect- 
ladan  with  the  products  of  other  States  are  ed.  An  ordinance  of  New  Orleans  assess- 
xequired  to  pay,  for  the  use  of  the  public  ing  a  tax  upon  persons  owning  and  running 
wharves  of  that  city,  fees  which  are  not  tow-boats  to  and  from  the  Gulf  of  Mexico 
exacted  from  vessels  landing  thereat  with  and  New  Orleans  held  not  to  be  a  tax 
the  products  of  Maryland,  is  in  conflict  upon  such  boats  as  property,  and  not  to 
the  Constitution  of  the  United  States,  be  a  tax  upon  the  income  derived  from  the 
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muDicipal  corporations  to  tax  transient  traders  or  itinerant  dealers 
and  peddlers ;  and  such  tax  is  not  in  violation  of  the  Constitution  of  the 
United  States,  although  the  property  be  brought  from  another  State, 
provided,  it  must  be  added,  it  does  not  unlawfully  discriminate  in 
favor  of  the  resident,  and  against  the  non-resident,  citizen.^  But 
State  laws  exacting  a  license  tax  from  commercial  travellers, 
" drummers"  and  others,  or  imposing  local  burdens  upon  interstate 
commerce  by  taxing  occupations  directly  concerned  therein,  violate 
the  Federal  Constitution,  and  are  void.  They  are  burdens  on  such 
commerce,  and  therefore  regulations  of  it.^ 

business,  but  to  be  a  regalation  of  com-  ordinance  was  declared  to  be  a  regiilation 
merce,  contrary  to  art.  i.  sec.  8,  of  the  of  commerce  not  within  the  power  of  the 
Constitution  of  the  United  States,  and  State  to  enforce.  A  license  tax  is  not  void 
hence  void.  Moran  v.  New  Orleans,  112  for  being  class  legislation,  making  unjust 
U.  S.  69  (1884).  Taxation  of  steamboats  discriminations,  being  partial  and  oppres- 
owned  by  railway  company  under  the  sive  in  its  operation,  or  as  being  inconsis- 
Constitution  of  California,  see  California  tent  with  public  policy.  Cherokee  i*. 
V.  Central  Pac.  R.  R.  Co.,  127  U.  S.  1 ;  Fox,  84  Kan.  16.  An  ordinance,  which 
San  Francisco  v.  Same,  68  Cal.  467,  469.  is  void  for  discriminating  against  citixens 
So  an  incorporated  village  has  no  power  of  other  States,  will  not  be  made  valid  by 
to  tax  property  in  transit  from  one  State  the  fact  that  the  discrimination  is  also 
to  another,  over  rivers  or  public  highways,  against  the  citizens  of  the  State  who  re- 
even  if  detained  by  natural  causes.  Bur-  side  outside  the  city.  Fecheimer  v,  Louii* 
lington  Lumber  Co.  v.  WiUetts,  118  III  ville,  84  Ky.  306. 

659.  *  Kobbins  r.  Shelby  Co.  Tax  Dist.  (Ten- 

1  Wynne  v,  Wright,  1  Dev.  &  B.  L.  nessee  Drummer  Act),  120  U.  S.   489 ; 

(N.  C.)  19  (1834)  ;  Cowles  v,  Brittain,  2  ,  Asher  v.  Texas  (Texas  Drummer  Act),  128 

Hawks  (N.  C),  204;  Wilmington  Com-  U.  S.  129  (1888)  ;  Leloup  v.  Port  of  Mo- 

m'rs  V,    Roby,    8  I  red.   L.  (N.  C.)   250  bile  (license  tax  on  telegraph  companies), 

(1848)  ;  Whitfield  v.  Longest,  6  Ired.  L.  127  U.  S.  640.     Bradley,  J.,  /ft.  p.  648. 

(N.  C.)  268  ;  Plymouth  Comm'rs  v.  Petti-  cites  the  numerous  cases  on  the  subject^ 

John,  4  Dev.  (N.  C.)  591  ;  Corfield  v,  denying,  if  not  overruling,  Osborne  p.  Mo- 
Coryell,   4  Wash.   C.  C.   880  ;  State  v,  \^'bile,  16  Wall.  479  ;  8upra,  sec.  748,  note; 

Charleston  Council,   10  Rich.   L.  (S.  C.)  Ratterman  v.  West.  Union  Tel.  Co.,  127 

240  (1857);  State  v.  Pinckney,  lb.  474;  U.    S.   411  ;    West   Union   TeL   Ca  v. 

Charleston  Council  v,   Ahrens,  4  Strob.  Texas,   105  U.  S.  460.     The  validity  of 

(S.  C.)  241  ;  Keller  v.  State,  11  Md.  525  the  Massachusetts    statute    impoaiog  an 

(1857) ;  Ward  v.  Morris,   4  H.  &  McH.  ''excise  tax  "  on  the  franchises  of  domet- 


(Md.)  340;  Ward  r.  Maryland,  31  Md.  tic  and  foreign  telegraph  corporations 

279  ;    reversed,   Ward    v.   Mar3'land,   12  sustained  as  an  excise  tax  as  to  doraettie 

Wall.  418  (1870)  ;  Oliver  r.  Washington  corporations,  and  also  as  to  foreign  corpo- 

Mills,   11  Allen   (Mass.),  268;   State  v.  rations    doing    business    in    that    State. 

North,  27  Mo.  464 ;  Wiley  v.  Parmer,  14  Commonwealth  v.  Hamilton  Manof.  Ca, 

Ala.    627 ;  Wiggins  v,   Chicago,   68  III.  12  Allen,  298  ;    Commonwealth  «.  Caiy 

372  (1873)  ;  Morrill  v.  State,  38  Wis.  428  Improvement  Co.,  98  Mass.  19,  22  ;  Com- 

(1875) ;  Ex  parU  Thomas,  71  CaL  204  ;  monwealth  v.  Berkshire  Ins.  Co.,  98  Haas. 

following  Welton  v.  Missouri,  91  U.  S.  275  25  ;  Manufacturers'  Ins.  Co.  v.  Loud,  99 

and  Webber  v,  Virginia,  103  U.  S.  344  ;  Mass.  146  ;  Boston  Manuf.  Co.  9.  Com* 

Warren  Bor.  v,  Geer,  117  Pa.  St.  207  ;  monwealth,  144  Mass.  598.     See  on  thii 

Burr  o.    Atlanta,  64  Ga.  225  ;  Marshall-  subject,  Western  Union  Tel.  Co.  o.  Massa- 

^town  V.  Blum,  58  Iowa,  184,  where  the  chusetts,  125  U.  S.  680.    Qtnere^  whetlur 
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§  745.  Bame  subject  —  State  legislatures  have,  under  the  circum- 
stances shown  in  the  cases  cited,  been  held  to  have  the  poioer  to 
authorize  a  tax  on  all  foreign  corporations  to  whatever  extent  they 
may  in  their  discretion  choose  as  the  condition  upon  which  such 
corporations  shall  be  allowed  to  exercise  their  franchises  and  privi- 
leges in  such  States,  although  similar  local  corporations  are  not  sub- 
ject to  the  same  tax^ 

§  746  (592).  Constmotion  of  Provision  of  State  Constitntion  as 
to  Taxation  for  "  Corporate  Purposes  "  by  the  "  Corporate  Authori- 
ties "  of  Cities.  —  In  this  connection  it  will  be  convenient  to  notice 
some  specific  State  constitutional  provisians  in  their  bearing  upon  the 
subject  of  taxation  and  local  assessments  by  municipal  corporations. 
The  late  Constitution  of  Illinois  contained  a  provision  that  *'the  cor- 
porate authorities  of .  .  .  cities  .  .  .  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes."  It  is  held  by  the 
Supreme  Court  of  the  State  that  this  provision  had  the  effect  to 
limit  taxation  by  municipalities  to  local  or  corporate  purposes ;  and 
also  to  restrict  the  legislature  from  granting  the  right  of  local  or 


in  this  last  case  the  tax  was  regarded  tii  transitu  to  it,  is  invalid,  because  it  is 

as  s  "property"  or  as  a  "franchise"  tugnst,  uoequal,  partial,  oppressive,  and 

tax.  in  restraint  of  trade.     Frank,  In  re,  52 

But  socb  exemption  from  State  regnlation  Cal.  606. 
does  not  prevent  the  States  from  taxing         ^  Commonwealth  v,  Milton,  12  B.  Mon. 

the  property  of  those  engaged  in  such  com-  (Ky.)  212;   Slaughter's  Case,  13  Gratt. 

merce  who  are  located  within  the  States,  as  ( Va. )  767  ;  Tatem  v.  Wright,  3  Zabr.  (28 

the  property  of  other  citizens  ia  taxed.  N.  J.  L.)  429 ;   Paul  v.  Virginia,  8  Wall. 

Leloup  V.  Port  of  Mobile,  127  U.  8.  649,  168  (1868)  ;  Liverpool  Ins.  Co.  v.  Massa- 

per  Bradley,  J.;  West.  Union  TeL  Co.  v.  chusetts,  10  Wall.  566  ;  Doyle  v.  Continen- 

Mass.  Atty.-Gcn.,  125  U.  S.  530.   **  Hawk-  tal  Ins.  Co.,  94  U.  S.  635  ;  West.  Union 

ers  and  Peddlers'*  defined.      Graffty  v.  TeL  Co.  v,  Lieb,  76  111.  172  ;  Cincinnati 

Bushville,  107  Ind.  502  ;  State  v.  Hodg-  Mut.  Health  Ass.  v.  Rosenthal,  55  III.  85; 

don,    41    Vt.    139.     A   ** drummer''  or  Ducat  v.  Chicago,  48  111.  172;  Walker  r. 

**oommercitil  traveller"  who  sells   from  Springfield,  94  111.  864;  Leavenworth  v. 

samples  goods  which  are  to  be  delivered  Booth,  15  Kan.  627  (1875)  ;  Hughes  v, 

by  his    principal,   is   not  a   "peddler"  Cairo,  92  III.  339;  Ducat  v.  Chicago,  10 

(Kansas  v.  Collins,  84  Kan.  434);  but  one  Wall.  410  ;  Desty,  Taxation,  sec.  71,  p. 

who  sells  milk  from  house  to  house  has  343.    License  tax  upon  express  companies, 

been  held  to  be  a  peddler.  Chicago  v.  Bar-  held  not  to  be  a  tax  upon  interstate  com- 

tee»  100  111.  57.  merce.    Osborne  v.  Mobile,  16  Wall.  479 

An  ordinance  of  a  city,  passed  under  a  (1872)  ;  see  supra,  sec.  744,  note  ;  South- 

generml  power  conferred  hy  its  charter,  em  Exp.  Co.  v.  Mobile,  49  Ala.  404  (1873); 

which  exacts  a  license  for  selling  goods,  Walker  v.  Springfield,  94  111.  364  ;  Desty, 

and  fixes  one  rate  of  license  for  selling  Taxation,    227.       As   to   telegraph  com' 

goods  which   are   within    the    corporate  panies,  see  Port  of  Mobile  v.  Leloup,  76 

limits,  or  in  transitu  to  the  city,  and  an-  Ala.    401 ;   supra,  sees.   698,  note,  744, 

other  and  much  lai*ger  license  for  sell-  note ;  Desty,  Taxation,  226. 
ing  goods  which  are  not  in  the  dty,  or 
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corporate  taxation  to  any  other  than  the  corporate  authorities  of  the 
municipality  or  place  to  be  taxed* 

^  Constitution  of  Illinois,  art  ix.  sec.  ingston  County  v.  Weider,  decided  bj  tlie 

5  ;  Harward  v.  St.  Clair  &  M.  Levee  &  Dr.  Supreme    Court   of  Illinois,  64    lU.  427 

Co.,  51  III.  180  ;  ante,  sec.  71  ;  Primm  v.  (1872) ;  8.  c.  5  Chicago  Legal  News,  265,  it 

Belleville,  59  111.  142  (1872).     Under  this  was   held  that  the  Sute  Reform  School 

provision  of  the  Constitution,  it  was  held  was  a  State  institution,  and  not  a  county 

that  a  city  could  not  be  compelled  to  in-  or  corporate  institution  ;  that  the  expense 

cur  debts  and  issue  its  bonds  without  the  of  establishing  it  should  be  borne  by  aU 

consent  of  the  corporate  authorities.     In  parts  of  the  State  equally  ;  that  an  act  of 

the  case  of  Lincoln   Park,  the  commis-  the  legislature  authorizing  the  creation  of 

sioners  were  created  by  the  legislature,  a  municipal  or  corporate  debt  in  order  to 

were  not  under  the  control  of  the  corpora-  secure  its  location  or  erection  was  uncon- 

tion,  and  had  the  power  to  make  purchases  stitutional,  because  such  a  debt  (involving 

of  lands  for  the  park  ;  and  to  pay  for  such  the  necessity  of  a  resort  to  taxation  to  pay 

purchases,  the  city  was  to  issue  to  them  it)  is  not  created  for  a  "  corporate  poi^ 

its  bonds.    The  court  held  that  they  were  pose  "  within  the  meaning  of  the  consti> 

not  the  corporate  authorities  of  the  city,  tutional  provision  referred  to  in  the  text 

and  refused  a  mandamus  to  the  city  au-  And  in  Mather  v.  Ottawa,  114  III.  659, 

thorities  to  issue  the  bonds.     People  v.  bonds  issued  to  aid  in  developing  the  nat- 

Chicago,  51  111.  17  ;  s.  c.  2  Am.  Rep.  278;  ural  advantages  of  a  city  for  manofactar* 

see  also,  Wetberell  v.  Devine,  116  111.  631.  ing  purposes  were  held  void  as  not  being 

But  where  the  people  of  the  corporation  for  a  '*  corporate  purpose.**    For  the  sune 

accept  or  adopt  the  act,  and  thereby  make  reason  the  same  court,  in  Will  Ca  Sup.  «. 

the  commissioners  corporate  authorities.  People,  110  111.  511,  held  invalid  taxation 

they  may  be  vested  with  the   power  to  in  towns  and  counties,  in  pursuance  of  a 

assess  and  collect  taxes.     People  v.  Salo-  general    law  of  the    State,   for   building 

mon,  51  111.  37.     See  also,  Harward  v.  St.  bridges,   maintaining   highwaya»   &c.,   in 

Clair  &  M.  L.  &  Dr.  Co.,  supra;  Loving-  which  all  the  people  of  the  State  were  di- 

ston  V,  Wider,  53  HI.  302  ;  s.  p.  People  r.  rectly  interested.     See  and  compare  Burr 

Canty,  55  111.  33  (1870)  ;  Wider  v.  East  v.  Carbondale,  76  lU.  455,  holding  valid 

St.  Louis,  55  111.  133  ;  School  Trs.  r.  Peo-  municipal  bonds  in  aid  of  the  Southern 

pie,  63  111.  299  (1872)  ;  Gage  v.  Graham,  Illinois  University,  and  Merrick  v.  Am- 

57  111.  144;  infra,  sees.   759,   776,   831,  herst,  12  Allen  (Mass.),  500,  where  the 

note  ;  Desty,  Taxation,  484,  collects  many  court  affirmed  the  power  of  the  legisla^ 

of  the  cases  illustrating  what  is  a  "  cor-  ture  under  the  Constitution  of  JVommAii- 

porate  purpose."    Ante,  sec.  72  et  scq,  setts  to  authorize  the  town  of  Amherst  to 

Cities  under  the  General  Incorporation  raise  $50,000  for  the  Agricultoral  CoUegt 

Act,  prior  to  the  act  of  1871,  were  not  located  therein.     But  in  Jenkins  v.  Ando* 

restricted  as  to  the  amount  of  taxes  to  be  ver,  103  Mass.  94,  a  statute  permitting  a 

raised  for  sewerage   in    any   fiscal  year,  town  to  tax  itself  for  the  benefit  of  a  pri' 

Hale  V.  People,  87  III.  72.    The  constitu-  vote  incorporated  academy  was  held  in* 


tional  provision  relating  to  the  uniformity  valid.     See  Lowell  v.  Boston,  111  Ui 

of  taxes  has  respect  to  the  laws  which  may  463  (1873),  as  to  validity  of  aid  to  ownen 

be  passed  for  the  imposition  of  taxes,  and  of  land  in  Boston,   the  buildings  opon 

not  to  the  particular  working  of  the  laws,  which  were  burned  in  the  great  fire  in  that 

Spencer  r.    People,   68  III.   610  (1873).  city  of  November  9  and  10, 1872.     Ante, 

Murphy  V.  People,  120  III.  234.     A  license  sees.    158,    159,   736,  note;   Comneicial 

fee  imposed  upon  a  certain  business  or  Nat.  Bank  of  Cleveland  v,  lola,  S  Dillon 

occupation  is  not  unconstitutional  if  the  C.  C.  353  (1878);   ante,  sees.   161-168; 

fees  are  uniform  as  to  all  persons  of  the  Page  v.    Graham,   57  IlL   144  ;  State  t. 

same  class,   as  here,  brokers,  in  a  city.  Dodge  Co.  Comm'rs,  8  Neb.  129. 

Braon  v,  Chicago,  110  III.  186.  Taxation  in  excess  of  anuHiuiicmU  Hm" 

In  the  case  of  The  Supervisors  of  Liv-  Uation  of  amount  of  indeUeAum.     Tte 
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§  747.  Constltiitioiial  Provisions  in  Arkansas  as  to  Ttucation  and 
Assessment  construed.  —  The  Constitution  of  1868  of  Arkansas 
required  the  "  taxing  by  a  uniform  rule  of  all  property  according  to 
its  true  value  iu  money ; "  and  that  "  the  General  Assembly  should 
provide  for  restricting  the  powers  of  taxation,  assessment,  Sec,  of 
cities  and  incorporated  viUages ;"  and  it  was  held  that  a  local  pav* 
ing  assessment  according  to  frontage,  instead  of  the  value  of  the 
property,  was  void  for  want  of  the  uniformity  required  by  the  Con* 
stitution.^  A  prior  Constitution  provided  that  "  all  property  shall 
be  taxed  according  to  its  value,  the  manner  of  ascertaining  which 
to  be  as  the  Greneral  Assembly  shall  direct,  making  the  same  equal 
and  uniform  throughout  the  State.  No  one  species  of  property  shall 
be  taxed  higher  t^an  another  species  of  property  of  equal  value. 
The  General  Assembly  shall  have  power  to  tax  merchants,  hawkers, 
peddlers,  and  privil^es  in  such  manner  as  may  be  prescribed  by 
law."  Bespecting  the  effect  of  these  provisions,  the  Supreme  Courts 
after  reviewing  the  previous  adjudications,  which  were  not  in  all 
respects  uniform,  finally  decided  that  the  Constitution  did  not  pro- 
hibit the  legislature  "from  authoriziTig  cotmties  and  incorporated 
towns  to  impose  a  tax  upon  billiard  tables,  ten-pin  alleys,  taverns, 
groceries,  and  the  like,  for  municipal  purposes,  and  as  a  police  regu- 
lation for  the  preservation  of  good  order;  that  these  provisions  of 


liUnois  Constitution,  art.  ix.  sec.  12,  de- 
clmres  that  no  "municipal  corporation 
■hall  be  allowed  to  become  indtbted  in  any 
manner  or  for  any  purpose,  to  an  amount, 
inclnding  existing  indebtedness,  in  the 
aggregate  exceeding  fire  per  cent  on  the 
Tmlne  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for 
State  and  county  taxes  previous  to  the 
iacurring  of  such  indebtedness."  Con- 
ttmction  of  this  provision.  See  Hale  v. 
People,  87  111.  72  ;  29  Central  Law  Jour. 
846,  Not.  1,  1889  ;  ante,  sees.  136,  136  a, 
where  the  subject  is  fully  presented. 
*'Tbe  constitutional  provision  that  no 
municipal  corporation  shall  be  allowed  to 
become  indebted  to  sn  amount  exceeding 
fire  per  cent  of  the  assessed  value  of  its 
taxable  property,  is  a  limitation  upon  the 
power  of  the  legislature  to  authorize  cities 
of  the  State  to  contract  indebtedness  ; 
Uierefore  such  constitutional  provision 
coald  not  operate  as  a  repeal  of  a  clause  in 
adty  charter,  which  prohibited  the  city 
ftom  contracting  an  indebtedness  in  excess 
of  aatmoimt  less  than  five  per  cent;  it 


was  not  intended  to  authorize  a  city  to 
become  indebted  to  the  full  amount  of  the 
five  per  cent  without  regard  to  the  limita- 
tions of  its  charter  as  to  the  extent  of  its 
indebtedness."  Magrxtder,  J.,  East  St. 
Louis  V.  People,  124  111.  655.  A  constitu- 
tional amendment  requiring  municipal 
corporations,  before  or  at  the  time  of  in- 
curring indebtedness  under  authority  of 
law,  to  provide  for  an  annual  tax  sufficient 
to  pay  the  interest  thereon  as  it  falls  due, 
and  to  discharge  the  principal  within 
twenty  years,  held  to  repeal  the  provisions 
of  an  existing  city  charter,  which  prohib- 
ited a  city  from  levying  an  annual  tax 
of  over  one  per  cent,  of  which  three  mills 
only  eouM  be  levied  for  the  purpose  of 
paying  interest,  &c.  (following  East  Bt, 
Louis  r.  Amy,  120  IX.  S.  600).  East  St. 
Louis  V.  People,  124  111.  655. 

1  Peay  v.  Little  Rock,  32  Ark.  31 
(1877).  The  court  seems  to  question  or 
regard  as  inapplicable  the  prior  decisions 
in  Washington  v.  State,  13  Ark.  752,  and 
McGehee  v,  Mathias  (levee  tax),  21  Ark. 
40. 
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the  Constitution  apply  to  State  revenue,  and  are  not  applicable  to* 
taxes  levied  for  county  [and  city]  purposes."  ^ 


§  748  (593).  Same  subject  In  Ohio.  —  The  Constitution  of  Ohia 
in  substance,  requires  "  the  taxing  "  by  the  legislature  of  "  all  prop- 
erty by  a  uniform  rule ; "  but,  as  construed,  this  provision  does  not 
necessarily  exclude  the  right  to  tax  that  which  is  not  property,  nor 
does  it  cover  the  whole  ground  included  within  the  scope  of  the 
taxing  power.*  An  "  assessment "  is  not  "  taxing,"  within  the  mean- 
ing of  the  Constitution  ;  ^  nor  is  the  exacting  by  a  municipality  of 
money  for  granting  a  license  for  shows  and  exhibitions  a  ''taxing  of 
property,"  and  hence  such  exaction  is  not  unconstitutional^  But 
although  this  constitutional  provision  does  not  apply  to  "asaeas- 
ments  "  it  does  apply  to  "  all  taaces  either  for  State,  county,  town* 
ship,  or  corporation  purposes ; "  and  it  deprives  the  legislature  of  the 
plenary  power  it  would  otherwise  have  over  the  subject  of  taxation, 
and  of  the  right  (which  it  would  otherwise  possess)  to  make  excep* 
tions  and  exemptions.    All  property  must  be  taxed.^ 


§  749.  Same  subjeot.  In  Kansas.  —  In  Kansas  a  constitutional 
provision  which  requires  that "  the  legislature  shall  provide  for  a  unir 
form  and  equal  rate  of  assessment  and  taxation  "  does  not  prohibit  it 
from  authorizing  municipalities  to  require  a  license  tax  from  foreign 


insurance  companies.^ 

1  Washington  v.  State,  18  Ark.  752 
(1853).  Compare  Peay  v.  Little  Rock,  32 
Ark.  81  (1877) ;  decided  under  the  Con- 
stitution of  1868.  See  State  v,  Cassidy, 
22  Minn.  312  (1875);  8.  c.  21  Am.  Rep. 
765 ;  Morrill  u.  State  (tax  on  peddlers 
sustained),  88  Wis.  428  (1875)  ;  8.  c.  20 
Am.  Rep.  12.    Infra,  sec.  750. 

^  Constitution  of  Ohio,  art.  ziL  sec.  2 ; 
Zanesrille  v,  Richards,  5  Ohio  St.  589, 
593  (1855)  ;  Baker  v.  Cincinnati,  11 
Ohio  St.  534,  541,  per  OhoUmiy  J.  ;  Ezch. 
Bank  of  Columbus  v,  Hines,  3  Ohio  St. 
1 ;  HiU  V,  Higdon,  5  Ohio  St  243  ;  lb, 
520. 

■  Reeves  v.  Wood  County  Treas.,  8 
Ohio  St.  333  ;  9  Ohio  St.  520 ;  No.  Ind. 
R.  R.  Co.  V,  Connelly,  10  Ohio  St.  159, 
and  cases  cited  ;  People  v.  Brooklyn,  4 
N.  Y.  41 9,  440  ;  Richmond  &  Allegheny 
R.  R.  Co.  V,  Lynchburg,  81  Va.  478  ; 
Norfolk  V.  Ellis,  26  Gratt.  224  ;  Roosevelt 
Bo^td  V.  New  York,  84  N.  Y.  108. 


^  Baker  v,  Cincinnati,  11  Ohio  8t  5S4| 
correcting  and  qualifying  report  in  Haji 
9.  Cincinnati,  1  Ohio  St.  268,  27a.  Sm 
Peay  v.  Little  Rock,  82  Ark.  81  (1877). 
See  also  Ex  parU  Montgomery,  64  Ala. 
463  ;  infrat  sec.  758,  note. 

»  ZanesviUe  v,  Richards,  5  Ohio  St 
589,  592  (1855),  per  Sanney,  C.  J. ;  HOI 
V.  Higdon,  lb,  248,  246.  A  similar  pco* 
vision  in  the  Constitution  of  Tndiama  «u 
held  not  to  prevent  the  legislatnn  horn 
making  exemptions  in  respect  to  mumkipd 
taxation.  Hamilton  v.  Fort  Wayne^  40 
Ind.  491 ;  post,  sec.  750,  note. 

^  Leavenworth  v.  Booth,  15  Kan.  627 
(1875).  "  The  provisions  of  the  Constita- 
tion  with  reference  to  taxation  have  so 
application  whatever  to  this  claas  of  catet. 
And  it  would  make  no  difference  if  thest 
sums  required  of  foreign  insuimnee  ooni- 
panies  were  required  solely  for  the  pnrpoM 
of  swelling  the  general  revenne  fniiii.'*  A 
p.  686,  per  FalerUine,  J.    The  Ooniltei 
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§  750  (594).  8ame  aubjeot.  In  ZiOTii«iana  and  elaewhere.  —  A  pro- 
Tision  in  the  Constitution  of  Louisiana  declaring  that  "taxation 
shall  be  eqtud  and  uniform  thrmighxmt  the  Stated*  even  if  it  extends 
to  municipal  taxation,  is  not  violated  by  a  legislative  provision  au- 
thorizing the  taxation  by  municipalities  of  callings,  trades,  and  pro- 
fessions exercised  within  their  limits ;  and  taxation  of  this  character 
is  equal "  and  wniform  "  if  all  persons  engaged  in  the  same  business  are 
taxed  alike.^  The  construction  of  similar  provisions  in,  other  States 
is  given  in  the  cases  referred  to  in  the  note. 

tiom  of  Kantas  only  reqaires  a  aniform  297  (1859) ;  State  v.  Yolkman,  20  La.  An. 

"late.'*    Ottawa  Co.  v.  Nelson,  19  Kan.  585.     It  is  held  that  the  constitutional 

2S4.  provision  quoted  did  not  prohibit  the  le- 

1  Meniam  v.  New  Orleans  (billiard  ta-  gislature    from    authorizing  a  municipal    \ 

bles),   14  La.  An.  818 ;  Kew  Orleans  v.  corporation  to   require   the   payment  of 

Kanftnan,  29  La.  An.  283  ;  New  Orleans  $500  as  the  price  of  a  license  for  theatre 

V.  Stajger,  11  La.  An.  68  ;  New  Orleans  v.  exhibitions  ;  the  court  putting  its  jndg- 

Soothem  Bank,  lb,  41 ;  New  Orleans  v,  ment  on  the  ground  that  the  exaction  of 

Turpin  (tax  on  auctioneers),  18  La.  An.  a  price  for  the  license  so  granted  was  not, 

66  (1858);  Municipality  No.  2  v.  Dubois  in  the  sense  of  the  Constitution,  a  tax. 

(special  tax  on  livery-stable  keepers),  10  Chsrity  Hospital  v.  Stickney,  2  La.  An. 

La.  An.  56  ;  New  Orleans  v.  Com.  Bank  550  (1847) ;  Municipality  No.  2  v,  Dun- 

of  K.  O.,  lb.  785  ;  Municipality  No.  2  v.  can,  76.  182.     It  does  not  prohibit  local 

White  (Benton  Street  Case),  9  La.  An.  assessments  for  sidewalks  and   the  like. 

446 ;  a.  p.   Am.   Union  Exp.  Co.  v.  St.  Daniel   v.    New    Orleans,  26  La.   An.  1 

Joeepfa,  66  Mo.  675,  citing  text ;  Glasgow  (1874).    The  Constitution  of  Texas  con- 

9.  Bowse,  43  Mo.  479  ;  St.  Louis  v.  Stem-  tains  the  same  provision  as  that  of  Louis- 

berg,  69  Mo.  289 ;  Ottawa  Co.  Comm'rs  tana,  and  is  held  to  control  municipal  as 

9.  Nelson,  19  Kan.  284  ;  infra^  sees.  756,  well  as  State  taxation.    Austin  v.  Austin 

778.  Gasl.  &  C.  Co.,  69  Tex.  180  (an  exemp- 

Conatruction  of  the  provisions  of  the  tion  from  taxation  declared    void).     In 

Constitutions  of  the  several  States  requiring  Virginia,  it  is    considered  that  the  con- 

" equality*'  and   "uniformity"  of  taxa-  stitutional  requirement  of  equality  and 

tion.    De8ty  on  Taxation,  sec.  85,  pp.  173-  uniformity  does  not  require  the  taxes  on 

190.    Such  provisions  are  generally  held  all  licenses    to    be    equal    and    uniform. 

not  to  apply  to  license  taxes  or  taxation  Slaughter  v.   Commonwealth,  13    Gratt. 

oo  privileges  and  occupations.     lb.  sec.  (Va.)  767;  Gilkerson  v.  Frederick  Jus., 

87,  p.  191.  lb,  577  ;  and  see  Livingston  v.  Padncah, 

Whether  the  "equality"  and  "uni-  80  Ky.  656.  Construction  of  provision  in 
fi)ffmity  "  of  taxation  required  by  the  Con-  the  Constitution  of  Massachusetts  requir- 
atitation  extends  to  municipal  taxation,  ing  taxation  to  be  "  reasonable  and  pro- 
Lynch  V.  Alexandria,  9  La.  An.  498  ;  portional."  Merrick  v.  Amherst,  12  Allen 
Municipality  No.  2  v.  White,  lb.  446;  (Mass.),  600.  In  this  case  it  was  held 
Camming  v,  Rapides  Par.  Pol.  Jury,  lb,  that  the  legislature  might  authorize  a 
608.  But  see  later  case  of  New  Orleans  town  to  raise  money  by  taxation  for  an 
9.  Elliott  (paving  street),  10  La.  An.  59,  agricultural  college  to  be  established  there- 
and  eases  above  cited.  Casacalvo  &  in.  lb. ;  anU,  sees.  158,  159,  746,  note. 
Moxvaii  Streets,  In  re,  20  La.  An.  497  In  Pcn?wy/t»nio  (whose  Constitution,  how- 
(1868);  New  Orleans  Draining  Co.,  In  ever,  contained  no  express  provision  re- 
fv,  11  La.  An.  838  (1856);  Wallace  v,  quiringegruaZ%of  taxation),  an  act  of  the 
(Helton  (levee  assessment),  14  La.  An.  legislature  was  held  constitutional  which 
498;  Municipality  No.  2  v,  Dunn,  10  compelled  the  property  owners  of  the 
La.  An.  57  ;  Same  v.  Ga]llotte»  14  La.  An.  emnty  town  to  contribute^  in  the  way  of 
VOL.  n.  — 17 
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§  751  (595).    RetrospectlTe  Taxation  mrny  be  svitiiorixed.  —  The 

legislature  may,  within  constitutional  limits,  authorize  a  municipal- 

taxes,  $500  annually  for  several  years,  491  (1872).  A  privilege  tax  levied  by  a 
over  and  above  the  usual  county  rates  and  municipal  corporation  on  one  occapation 
levies,  to  aid  in  defraying  the  expenses  of  — as  here,  liquor  selling  —  does  not  oon- 
erecting  a  court-house  and  jail  therein,  travene  the  constitutional  requirement  as 
then  in  process  of  erection.  Kirby  v,  to  uniformity,  &c.,  merely  because  others 
Shaw,  19  Pa.  St.  258  (1852).  See  Schen-  taxed  by  the  State  are  not  taxed  by  th« 
ley  V.  Allegheny,  25  Pft.  St  128.  Com-  corporation.  Holbeig  v.  Macon,  55  Miai. 
pare  Hammett  v.  Philadelphia,  65  Pa.  St.  112.  In  Nebrcuka,  cities  of  the  teoood 
146  ;  8.  c.  3  Am.  Rep.  615;  post,  sec.  780,  class  may  impose  an  occupation  tax  upon 
note.  As  to  construction  of  provision  re-  liquor  dealers  in  addition  to'  requiring 
quiring  "  the  rule  of  taxation  to  he  uni-  them  to  take  out  licenses  to  sell  liquor, 
form,  and  to  be  levied  upon  such  property  but  cannot  make  the  payment  of  such  a 
as  the  legislature  shall  prescribe "  (Con-  tax  a  condition  precedent  to  iasiiing  to 
stitntion  of  Wixmuin,  art  viii.  sec  1).  them  a  license.  State  v.  Bennett,  19 
Carter  v,  Dow  (dog  license  tax  valid),  16  Neb.  191.  The  provision  of  the  Otcrgia 
Wis.  298,  566  ;  Milw.  Fire  Dep.  v.  Hel-  Constitution  of  1877,  that  •*  all  taxation 
fenstein  (foreign  insurance  company  tax  shaU  be  uniform  upon  the  same  daas  of 
valid),  lb.  186  ;  Walker  v.  Springfield,  94  subjects  .  .  .  within  the  territorial  limits 
111.  864  ;  Milw.  &  Miss.  R.  R.  Co.  v.  of  the  authority  levying  the  tsz,**  does 
Waukesha  Co.  Sup.,  3  Am.  I^aw  Reg.  not  prevent  the  imposition  by  a  monicipal 
679  ;  Weeks  v.  Milwaukee,  10  Wis.  242  ;  corporation  of  a  tax  on  one  class  of  bui- 
Lumsden  v.  Cross,  Ih,  282  ;  State  v,  Por-  ness  and  not  on  another.  CutUfT  v.  Al- 
tage,  12  Wis.  562;  Bond  v.  Kenosha,  17  bany,  60  Ga.  597.  The  maxim  that 
W^is.  284  ;  Hale  v,  Kenosha,  29  Wis.  599  ;  taxation  and  representation  sboold  go  to- 
Dean  v.  Gleason,  16  Wis.  1  ;  Brightman  gether  applies  to  political  oommnnities,  as 
V.  Kimer,  22  Wis.  54  ;  Morrill  v.  State  such,  and  not  to  indlvidnala.  Accordingly 
(tax  on  peddlers  sustained),  38  Wis.  428  the  North  Carolina  act  of  1864,.empowc^ 
(1875);  8.  0.  20  Am.  Rep.  12.  And  see  ing  the  authorities  of  Fayetteville  to  im- 
Oilman  v.  Sheboygan,  2  Black  (U.  S.),  pose  the  same  taxes  for  municipal  purposes 
510;  Muscatine  r.  Miss.  &  Mo.  R.  R.  upon  non-residents  pursuing  their  oidinaxy 
Co.,  1  Dillon  C.  C.  R.  536.  Uniformity  avocations  within  the  corporate  limits  as 
of  taxation  of  corporations  required  by  the  upon  the  inhabitants,  with  a  prorim  that 
Iowa  Constitution.  Muscatine  v.  Railroad  non-residents  so  taxed  shall  have  the  right 
Co.,  supra;  Davenport  r.  Miss.  &  Mo.  to  vote  at  municipal  elections,  is  not  abro- 
R.  K  Co.,  16  Iowa,  348,  the  opinion  of  gated  by  a  change  in  the  State  Const!- 
Wright  and  Dillon,  JJ.,  subsequently,  in  tution  which  deprives  the  iion*TeBideiit 
1871,  approved  by  a  majority  of  the  court ;  taxpayer  of  his  vote.  The  statata  of  1S64 
Dunleith  &  D.  Br.  Co.  v.  Dubuque,  82  authorizes  a  tax  upon  the  sharas  in  a  na- 
Iowa,  427.  And  see  U.  S.  Exp.  Co.  r.  tional  bank  located  in  the  town,  and  held 
EUyson,  28  Iowa,  370,  380.  The  Consti-  by  one  who  conducted  his  ordinary  buiinsss 
tution  oi  Indiana  (art  x.  sec.  8)  provides  therein,  but  whose  residence  was  in  the 
that  "  the  General  Assembly  shall  provide,  *  county,  outside  the  corporate  Undta.  A 
by  law,  for  a  uniform  and  equal  rate  of  tax  to  pay  an  existing  debt,  inearrsd  fai 
assessment  and  taxation,"  Ac.  ;  it  is  held  the  past,  is  a  tax  "  for  municipal  pv^ 
in  that  State  that  this  does  not  apply  to  poses  "  within  the  meaning  of  the  statutp. 
municipal  taxation,  the  Supreme  Court  Moore  v.  Fayetteville  Comm'ra,  80  N.  C. 
admitting  that  a  similar  provision  in  Ohio  154.  A  city  authorised  by  its  charter  to 
(ante,  sec.  748)  and  Afissouri  had  been  license,  tax,  and  regolate  mochanta^  ax- 
otherwise  construed,  and  declining  to  over-  press  companies,  agents,  inenranoe  oompa* 
role  their  prior  decisions,  made  as  early  as  nies,  imposed  an  ad  valoftm  tax  en  iSkis 
1858,  and  to  adopt  the  views  held  in  those  gross  annual  receipts  of  an  eaqpttss  eoB* 
-Stita.    Hamilton  9.  Fort  Wayne,  40  Ind.  pany  derived  from  its  buriiieei  dom  in  tha 
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>  levy  and  collect  retrospective  taxes,  and  for  this  purpose  to 
he  assessment  rolls  of  a  previous  year.^ 

752  (596).  iKKml  Aaseasments  for  ZK>cal  ImproTements  upon 
yim  and  Property  benefited.  —  The  expense  of  making  local 
ovements,  such  as  grading  and  paving  or  otherwise  improving 
ts  and  sidewalks,  constructing  drains,  sewers,  and  the  like,  is 
generally  met,  in  whole  or  in  part,  by  local  assessments  au- 
zed  to  be  made  upon  persons  or  property  benefited,  or  deemed 
3  benefited.  Legislation  of  this  character,  both  in  respect  to 
nstice  and  its  constitutional  validity,  has  been  extensively 
ssed  by  the  judicial  tribunals  of  nearly  eveiy  State  in  the 
n.*    The  courts  are  very  generally  agreed  that  the  authority 

The  boaness  of  the  company  con-  JacksonvUle  v.  Basnett,  20  Fla.  525.  See 
in  receiving  goods  for  traneniission  Index,  tit.  Curative  AeU, 
nts  oataide  the  State  to  which  its  ^  In  holding  that  the  legislature  may 
ine  did  not  extend.  Held^  1.  The  constitutionaUy  confer  npon  municipal 
conferred  was  valid  under  the  State  Corporations  the  power  to  improve  streets 
tntional  provision  enjoining  a  nni-  at  the  expense  <rf  the  ac^oining  proprie- 
ate  of  taxation.  2.  That  it  was  not  tors,  the  Supreme  Court  of  Missouri  say : 
flict  with  Federal  Constitution.  8.  "  The  subject  has  been  thoroughly  dis- 
ita  exereiK  was  valid,  although  the  cussed,  and  every  principle  bearing  on  it 
IS  different  from  that  imposed  on  severely  analyzed,  in  almost  every  State 
ants.  American  Union  Elxpress  Co.  of  the  Union  where  the  power  has  been 
Joaeph,  66  Mo.  675.  exercised  ;  and  it  is  now  as  firmly  estab- 
[nnicipality  No.  1  v,  ViTheeler,  10  lished  as  any  other  doctrine  of  American 
n.  745  ;  New  Orleans  v,  Poutz,  14  law."  Per  Richardson,  J.,  in  Palmyra  v. 
Q.  853  ;  ante,  sec.  79  ;  St.  I^ouis  v,  Morton,  25  Mo.  593  (1857)  ;  see,  also,  in 
ns,  52  Mo.  133  (1873).  In  Wiscon-  the  same  State,  Egyptian  Levee  Co.  t;. 
was  held,  that  an  act  passed  in  1862  Hardin,  27  Mo.  495  ;  St.  Joseph  v. 
necessary  to  avoid  difficulties  grow-  O'Donoghue,  31  Mo.  345  (1861);  Lock- 
t  of  previous  unconstitutional  taxa-  wood  v,  St.  Louis,  24  Mo.  20  ;  reaffirmed, 
providing  for  the  re-assessment  of  St.  Louis  v.  Clemens,  36  Mo.  467  (1865)  ; 
of  1854,  '55,  '56,  and  '57,  in  one  of  Eyerman  v.  Blaksley,  78  Mo.  145  ;  Bus- 
ies of  that  State,  was  constitutional,  bee  v.  Wake  Co.  Comm'rs,  93  N.  C.  143  ; 
in  r.  Janesville,  17  Wis.  71  ;  ante,  Galveston  r.  Heard,  54  Tex.  420  ;  Sinton 
7-79,  544,  and  notes;  fxw/,  sec.  814,  r.  Ashbury,  41  Cal.  525  (1871).  See 
IMS  there  cited  ;  Fairfield  v.  People,  Stote  v,  Leffingwcll,  54  Mo.  458  (1873)  ; 
.  244,  citing  and  approving  text,  ante,  sec.  598,  note ;  and  see  authoi  iti>>s 
.  Taxation,  sec.  91,  p.  441,  and  cases,  cited  infra.  Parliament  has  the  power, 
i  a  tax  was  declared  illegal  by  the  and  for  a  long  time  has  exercised  it,  of  as- 
for  want  of  power  to  impose  it,  and  sessing  property  for  benefits  conferred, 
fglslature  afterwards  legalized  the  Viner's  Abr.  "Sewers,"  Comyn's  Dig. 
nent  and  conferred  power  to  levy  it,  "  Sewers."  Bedford  Union  Poor  Guard. 
Nirt  held  that  the  le&rislative  action  o.  Bedford  Imp.  Comm'rs,  7  Elxcb.  777. 
>t  retrospective,  and  that  if  the  as-  The  legislature  may  authorize  the  expenses 
mt  was  such  as  could  have  been  au-  of  constructing  sewers  to  be  assessed  ui>ou 
sd  by  the  legislature  at  the  time,  it  the  adjoining  property.  Stroud  r.  Phila- 
afterwards  be  legalized  for  the  fu-  delphia,  61  Pa.  St.  255  (1869) ;  Mauch 
Btion  of  the  city  under  the  new  act.  Chunk  Bor.  v,  Shortz,  Ih,  899.   The  power 
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to  require  the  property  specially  benefited  to  bear  the  expense  of 
local  improvements  is  a  branch  of  the  taxing  power,  or  included 
within  it ;  ^  and  the  many  cases  which  have  been  decided  fully  estab- 
lish the  general  proposition  that  a  statute  authorizing  the  municipal 
authorities  to  open  or  establish  streets,'  or  to  make  local  improve- 
ments of  the  character  above  mentioned  and  to  assess  the  expense 
upon  the  property  which,  in  the  opinion  of  the  designated  tribunal 
or  officers,  shall  be  specially  benefited  by  such  street  or  improvement 
in  proportion  to  the  amount  of  such  benefit,  or  upon  the  abutters  in 
proportion  to  benefits  or  frontage  or  superficial  contents^  is,  in  the 
absence  of  some  special  constitutional  restriction,  a  valid  exercise  of 
the  power  of  taxation.'  Whether  the  expense  of  making  such  im- 
provements shall  be  paid  out  of  the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other  property  specially  benefited, 
and,  if  in  the  latter  mode,  whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited,  or  alone  upon  the  abutters,  accordiDg 
to  frontage  or  according  to  the  area  of  their  lots,  is  according  to  the 
present  weight  of  authority  considered  to  be  a  question  of  l^ialative 
expediency,  unless  there  is  some  special  restraining  constitutional 
provision  upon  the  subject.^    Whatever  limitation  there  is  upon  the 

to  assess  the  lot-owner  for  the  expense  jmI  corporations'*  may  be  anthorixed  to 

must  be  given  by  statute.     lb. ;  po&t,  sec  levy  aasesBments  for  local  improTementi. 

SOS.  It  has  been  constraed  not  to  prerent  a 

The  Constitution  confers  upon  Congress  lery  in  behalf  of  a  monicipal  corporation 

the  authority  to  exercise  exclusive  legisla-  by  its  anthorixed  agents,  —  as  a  board  of 

tion  over  the  District  of  Columbia,  and  park  commissioners.    State  r.   Hennepin 

hereunder  it  is  competent  for  Cangrea  to  Co.  Dist.  Coort,  SS  ICinn.  8S5. 
authorize  the  city  of  Washington  to  assess         ^  Cities  haTs  no  pover,  in  the  abMoes 

the  expense  of  making  local  improvements  of  statute  conferring  it,  to  sabject  the 

in  or  upon  streets  on  the  abutters,  and  the  property  of  the  State  to  local  assessment!, 

tax  for  such  improvements  need  not  be  a  Polk  Co.  Sav.  Bank  v.  State,  09  Iowa,  24. 

general  one  on  the  city.     Willanl  r.  Prs-  See  also  Sionx  City  v,  S.  C.  Ind.  Seb. 

bury,  14  WaU.  676  (1$71).     Local  assess-  Dist,  55  lowm,  150.     Po$i,  see.  77S. 
ment  is  a  species  of  tax.     Tan  Antwerp,  *  As  to  apportioning  the  daiHoga  fat 

In  FY,  56  N.  Y.  251  (1S74).     The  cost  of  opening  streets  amomg  the  loU  orpnpertf 

improving  property  owned  by  a  dty  for  hen^fited^  see  chapter  on  Eminent  Donsiii, 

special  purposes,  —  as  for  market-places,  ante,  sec  616,  and  aothorities  there  cited. 

engine-houses,   station-houses,   city  hall,  "  Owner,"  who  is.    Newark  w.  State,  S4 

&o..  —  cannot  be  assessed  upon  a^oining  N.  J.  L.  52S ;  Morange  v.  Mix,  44  N.  T. 

lot-owners.    Fort  Wayne  r.   Shoaff,  106  815- 

Ind.  66.     A  statute  authorizing  the  as-         *  Quoted  with  approval  in  Fknnur «.  St 

sessment  of  land  not  bordering  upon  a  Louis,  80  Mo.  379,  wherein  the  Mummri 

street  to  be  improved,  but  within  fifty  feet  cases  are  ably  leriewed   by  KaHom,  J. 

of  it,  held  constitntionaL     Ray  r.  Jeffer^  Whiting  «.  Qnackenboah,  54  Cd.  S06 ; 

sonville,  90  Ind.  567.    Acts  intended  to  Baltimore  r.  Johns  Hopkins  Hospital,  56 

equalise  assessments  shoold  be  construed  Md.  1 ;  Jaeger  «l  Burr,  86  Oluo  St  164. 
so  as  to  carry  oat  their  spirit     Parmelee         *  Text  dted  and  appnured.    WMtfl  9, 

V.  Toongstown,  43  Ohio  St  163.    By  the  People,  94  IlL  604  ;  Dii^aon  «.  "Bmetat, 

Cbutitntioii  of  JTwuMsoto  (aly  ««mimici-  61  ^s.  545  ;  tee  d«>  Ontn  Stnet  Vas.. 
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legislative  power  of  taxation  (which  includes  the  power  of  appor- 
tioning taxation)  must  be  found  in  the  nature  of  the  power,  and 
in  express  constitutional  provisions.^ 

In  r«,  115  Pa.  St.  247  ;  Norfolk  v.  Ellis,  improyements  in  front  of  it,  and  the  rrai- 

26   Gratt.   224.     There  has  been  much  due  to  be  paid  by  the  municipality.     In 

controyersy  upon  the   point  whether  it  reference  to  this  subject,  Slidellf  C.  J.,Te' 

is  more  just  that  the  ac^acent  property  marked :  "  I  must  repeat  my  conviction 

should  bear  the  whole  expense  of  sidewalks  that  the  system  of  paying  for  local  im- 

or  other  local  improvement,  or  that  it  proyements  wholly  out    of   the    general 

should  be  borne   by  the  corporation  at  treasury  is  inequitable,  and  wiU  result  iu 

laige.     See,  for  example,  opinion  of  Paine,  great  extravagance,  abuse,  and  injustice. 

J.  (Weeks  v.  Milwaukee,  10  Wis.  258),  I  think  the  system  of  making  particular 

attacking,  and  of  Beck,  J.,  defending  local  localities,  which  are  specially  benefited, 

assessments  upon  the  abutters.     Warren  bear  a  special  portion  of  the  burden  is 

V.  Henly,  81  Iowa,  81  (1870).     See,  also,  safer,  and  more  just  to  the  citizens  at 

PhiUdelphia  v.  Tryon,  35  Pa.  St.  401  ;  laige,  by  whose  united  contributions  the 

Lexington  v,  McQuillan's  Heirs,  9  Dana  city  treasury  is  supplied.     What  is  taken 

(Ky.),   513  ;    Craycraft    v.    Selvage,    10  out  of  the  treasury  is  out  of  the  pockets  of 

Bosh  (Ky.),  696  ;  Howell  v.  Bristol,  8  all  the  proprietors."     Municipality  Ko. 

Bosh,  493,  holding  portion  of  the  amended  2  v.  Dunn,  10  La.  An.  57  (1855).    See 

charter   of    Covington  void  ;    People  v.  Same  v.  White,  9  76.  447 ;  infra,  sees. 

Brooklyn,  4  N.  Y.  419.    The  author  sums  761,  808. 

np  the  general  result  of  the  cases,  infra.  Where  the  board  of  public  works  added 

sec  761,  and  notes.  fifty  per  cent  to  the  estimated  cost  of  work 

In  Louiriana,   the  equitable,  and,  it  to  be  done,  in  front  of  each  lot,  and  adopted 

seems  to  the  author,  just  nile  is  adopted  the  amount  so  determined  as  the  measure 

of  eompelling  the  owner  of  property  to  of  such  benefits,  irrespective  of  the  actual 

pay  a  portion  (one- third)  of  the  cost  of  benefits,  and  the  lots  were  dififerently  af- 


1  People  r.    Brooklyn,    4  N.  Y.    419  is  expended.     In  all  of  these  particulars, 

(1851),  which  is  the  leading  case  on  this  the  power  of  taxation  [in  this  State]  is  un- 

snbject.    See  chapter  on  Eminent  Domain,  restrained."     4  N.  Y.  419,  427.    The  case 

sec  616.    Speaking  of  the  Constitution  of  of  The  People  v.  Brooklyn  was  recognized 

New  York,  in  this  respect,  Mr.  Justice  and  followed  in  Brewster  v.  Syracuse,  19 

Ru^Us,  in  the  case  just  cited,  says  :  **  It  N.  Y.  116, 118  ;  Guilford  v,  Chenango  Co. 

is  not  ordained  [by  the  Constitution]  that  Sup.,  13  N.  Y.  143  ;  Sun  Ins.  Co.  v.  New 

taxation  shall  be  general,  so  as  to  embrace  York,  8  N.  Y.  241,   251  ;   Litchfield  v. 

aU  persons  or  all  taxable  property  within  Vernon,  41  N.  Y.  123  (1869)  ;  Howell  v. 

the  State,  or  ynthin  any  district  or  territo-  Buffalo,  37  N.  Y.  267  (1868).    May  be  as- 

rial  division  of  the  State  ;  nor  that  it  shall  sessed  against  owner.    Chapman  v.  Brook- 

or  shaU  not  be  numerically  equal,  as  in  lyn,  40  N.  Y.  372.    The  expense  of  a  local 

the  case  of  a  capitation  tax ;  nor  that  it  assessment  for  sidewalks  should  be  appor- 

mnst  be  in  the  ratio  of  the  value  of  each  tioned  between  the  tenant  for  life  and  the 

man's  land,  or  of  his  goods,  or  of  both  remainderman.       Peck  v,   Sherwood,    56 

combined;  nor  that  a  tax  'must  be  co-  N.  Y.  614  (1874)  ;  post,  sees.  754.  761  ; 

extensive  with  the  district,  or  upon  all  Sands  v,  Richmond,  31  Gratt.  (Ya.)  571, 

the  property  in  a  district  which  has  the  approving  text. 

efaaracter  of,  and  is  known  to  the  law  as.  Not  only  can  the  legislature  authorize, 

a  local  sovereignty.'    Nor  has  the  CJonsti-  but  it  may,  in  the  absence  of  any  special 

tittioii  ordained  or  forbidden  that  a  tax  restriction  upon  its  power  in  this  respect, 

shaU  be  apportioned  according  to  the  bene-  compel  a  municipal  corporation  to  lay  out 

fit  which  each  taxpayer  is  supposed  to  and  improve  highways  or  streets  within  its 

neehre  from  the  object  on  which  the  tax  limits,  without  its  consent  or  a  vote  of  its 
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§  753  (597).  "Wliether  Wliole  Cost  may  be  imposed  on  tlie  Abnttor. 

— •  Upon  the  kindred  question^  whether  it  is  competent  for  the  legifr 

fected  by  the  improvement,  there  being  a  Jersey,  see  tn/ro,  sec.  760  a.  Where  the 
total  failure  to  exerciue  the  judgment  of  ohazge  is  to  be  **  in  proportion  to  frontage," 
the  board  in  determining  the  actual  bene-  the  amount  of  the  whole  work  is  to  be  as- 
fits,  the  assessment  was  void.  Watkins  «.  certained  and  each  lot  chai|^  in  the  pro- 
Zwietusch,  47  Wis.  518 ;  Johnson  v.  Mil-  portion  its  frontage  bears  to  that  of  all 
waukee»  40  Wis.  815  ;  Watkins  v.  Mil-  the  lots.  Keenan  v.  Smith,  50  Mo.  525 
wankee,  52  Wis.  98;  s.  c.  55  Wis.  885  ;  (1872)  ;  s.  c.  again,  60  Mo.  292  (1875) ; 
Zwietusch  v.  Milwaukee,  55  Wis.  869.  St.  Louis  v.  Clemens,  49  Mo.  552.  Dif- 
If  the  charter  requires  the  assessment  ferenc«  between  "benefits"  and  "front- 
to  be  according  to  bekeftU  received,  it  is  not '  age."  State  v.  Hudson,  ntpra  ;  CLapp  p. 
sufficient  to  assess  according  to  frontage,  Hartford,  85  Conn.  66 ;  Amery  v.  Keokuk, 
Hud  the  report  of  the  commissioners  of  42  Iowa,  701 ;  Sheley  v.  Detroit,  45  Mich, 
assessment  should  show  that  the  assess-  431  ;  Johnston  v,  Trenton,  48  N.  J.  L. 
inent  was  made  upon  the  right  basis.  166  ;  Cleveland  v,  Tripp,  13  R.  L  50.  An 
Only  actual  benefits  can  be  assessed.  State  ordinance  levying  the  cost  of  improving 
V.  Hudson,  29  N.  J.  L.  104  (1860)  ;  Same  streets  and  sidewalks  by  special  taxation 
V.  Same,  /&•  115  ;  State  v.  Bergen,  lb,  upon  abutting  real  estate  in  proporium  to 
266  ;  State  v,  Jersey  City,  40  N.  J.  L.  frontage  is  valid  under  the  Constitution  of 
435  ;  State  v.  Gutteuberg,  88  N.  J.  L.  Illinois,  Springfield  v.  Green,  120  IlL 
419  ;  State  v.  Bah  way,  89  N.  J.  L.  646  ;  269.  Further  as  to  frotUags  assessmaUs, 
State  V.  Newark,  37  N.  J.  L.  415.  The  when  valid  and  when  not  State  v,  Jer- 
phrase,  "  more  than  one-half  of  the  front-  sey  City,  24  N.  J.  L.  662;  State  v.  Pas- 
age,"  is  I  held  to  mean  one-half  of  the  aaic,  87  N.  J.  L.  65  ;  lb.  128  ;  Cronin  v. 
owners  in  numbers.  State  v,  Newark,  87  Jersey  City,  88  N.  J.  L.  410  ;  State  v, 
N.  J.  L.  415.    Course  of  decision  in  New  Guttenberg,  lb.  419 ;  pod,  sac  SOS;  Hoyt 


citizens ;  and  for  this  purpose  it  may  pro-  rily  be  upon  the  aMUter,  "in  proportion  to 

vide  for  raising  the  money  by  a  sale  of  the  the  distance  in  feet  which  the  property 

bonds  of  the  municipality,  due  at  a  future  may  abut "  on  the  improvement.     Pittt- 

period,  and  to  be  paid  by  taxation;  and  if  burgh  o.  Woods,  44  Pa.  St.  118  (1862), 

the  local  authorities  refuse  to  issue  the  approves  People  v.  Brooklyn,  supra ;  Ma* 

bonds,  the  duty  may  be  enforced  by  man-  gee  v.  Commonwealth,  46  Pa.  St.  868;  Wimy 

damns.    People,  ex  rel.  McLean  v.  Flagg,  v.  Pittsburgh,  lb.  865  (this  case  rdert  to 

46  N.  Y.  401;  s.  c.  11  Am.   Law  Reg.  O'Connor  v.  Pittsbuiigh,  tupra^  and  layi 

(n.  8.)  80.     See  also  ante,  sec  71  et  seq.,  the  charter  was  altered  after  it  was  di»- 

and  cases  cited  ;  post,  sec.  831,  note.  cided);  McGonigle  v.  Allegheny,  44  Pk 

In  Penngiflvania,  local  assessments  on  St.  118;  Seely  v.  PittsburKh,  82  Pft.  St 

the  property  benefited  are  "clearly  within  860  (1877) ;  8.  c.  22  Am.  Bep.  760 ;  Wolf 

the  competency  of  the  legislature,"  are  a  v.  Philadelphia,  105  Pa.  St.  26 ;  Fenon't 

legitimate  exercise  of  the  taxing  power,  Appeal,  96  Pa.  St.  140;  imfra^  aee.  761, 

and  *'  have  been  many  times  sustained  by  and  note.     May  be  rnadu  a  lien  vpon  tbs 

this  court."   Per  Woodioard,  J.,  in  Phila-  property  benefited.     McBiasten  «.  OoB- 

delpbia  v.  Tryon,   85   Pa.  St.   401,    404  monwealtii,  8  Watts  (Pa.),  292  (1884); 

(1860).     See,  in  same  State,  O'Connor  v.  Greensburg  Bor.  «.  Yonng,  68  PlL  St.  280^ 


Pittsburgh,  18  Pa.  St.  187;  Schenley  v.  construing  charter  to  authotbe 

Allegheny,   25  Pa.  St.  128  (1854).     See  upon  the  abutter.    Stroud  v.  Philndalpliia 

Eirby  v,  Shaw,  19  Pa.  St.  258,  as  to  Penn-  61  Pa.  St.  255  :  Fenelon's  PetitioQ,  7  P^ 

jy^vanut  Constitution,  and  the  absence  of  St.  178.  In  i^iMy/oonia  a  city  ouinotap|^ 

any  provision  therein  requiring  equality  of  port  a  claim  for  paviny^  against  the  roadbed 

taxation.     Compare  Hammett  v.  Philadel-  of  a  railroad.    Junction  R.  R.  Co.  r.  Phih- 

phia,  infra.    The  assessment  may  ordina-  delphia,  88  Pa.  St.  424.    The  li^  of  «ty 
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latme  to  leqoiie  the  abtUter  to  bear  the  whoU  eacpense  of  the  improve* 
meat  in  fiont  of  his  particular  property,  —  in  other  words,  whether 

V.  East  Saginaw,  19  Mioh.  89  ;  &  c.  2  Am.  mine  the  benefits,  in  doing  which  they 

Bep.  76.  acted  judicially ;  and  their  judgment  as  to 

Conairuetionqfword  **fr<nUing"—AvL'  the  amount  of  benefit  was  hold  not  to  be 

thotity  to  pave  a  highway  at  the  expense  of  judicially  leviewable  unless  it  appeared 

the  property  /renting  thereon  does  not  au-  (which  in  the  case  before  the  court  it  did 

thoiize  an  assessment  against  a  lot  which  not)  that  they  acted  upon  some  errono' 

ia  separated  from  the  highway  so  paved  by  ous  principle  in  making  the  assessment, 

a  railway  running  side  by  side  therewith,  O'Reilley  v,   Kingston,  Hi  K.   Y.   489 


which  is  liable  to  be  "fenced  up  at  any  mo- 
ment.** The  court  add :  "  We  are  unaUe, 
indeed,  to  see  how  it  can  be  said  that  this 
lot  fronts  on  the  highway  in  question, 


(1889).  Assessment  on  comer-lota  with 
double  frontage  held  valid  for  entire  ex- 
tent improved.  Morrison  v,  Hershire,  82 
Iowa,  271  (1871).    See,  also,  Wolf  v,  Keo- 


when  its  real  front  is  on  another  public    kuk,  48  Iowa,  129  ;  Warren  v,  Henly,  81 


highway  —  the  railroad  —  forty-seven  feet 
aouth  of  it."  Philadelphia  v.  Eastwick, 
85  Pa.  St.  75  (1860).  See,  also,  Philadel- 
phia V,  Phila.,  W.  &  a  B.  K.  Co.,  88  Pa. 
8t.  41.  An  aaasssment  for  a  local  im- 
provement apportioned  among  the  owners 
of  abutting  real  estate  according  to  front- 
age is  held  to  be  valid,  and  an  assessment 
on  that  basis  against  lots,  some  of  which 
vacant  and  others  occupied  by  build- 


Iowa,  81  (1870)  ;  Springfield  v.  Green, 
120  111.  269.  Construction  of  words  *'  ad* 
jacent  *'  and  "  adjoining."  "  Adjoining  " 
means  touching  or  contiguous,  as  distin- 
guished from  lying  near  or  adjacent. 
Ward,  In  re,  52  N.  Y.  895  (1873),  per 
Andrews^  J.  O'BeiUey  v,  Kingston,  114 
N.  Y.  439  (1889). 

The  legislature  may  adopt  and  sanction 
a  local  improvement  which  it  could  pre 
Ingi,  was  sustained,  since  under  the  charter  viously  authorize,  and  may  authorize  an 
it  waa  the  du^  of  the  assessors  to  deter-    assessment  for  an  improvement  after  the 


acquired  by  a  railroad  company  is  exclu- 
sive at  all  times  and  for  all  purposes.  lb. ; 
8.  P.  Philadelphia  ».  Phila.  W.  &  B.  R.  B. 
Co.,  83  Pa.  St  41  ;  Little  Schuylkill  Nav. 
R.  R  4  a  Co.  ».  Norton,  24  Pa.  St.  465; 
Mulherrin  r.  Del,  L.  &  W.  K.  R.  Co.,  81 
Pa.  St  366.  In  Philadelphia  v.  Tryon, 
above  cited,  Mr.  Justice  Woodward  thus 
vindicates  the  justice  of  such  assessments: 
"  Local  impositions  for  grading,  paving, 
sewecage,  and  the  like,"  he  says,  "have 
^eeo  many  times  sustained  by  this  court, 
and  are,  in  the  long  run,  perfectly  fair,  for 
they  enter  into  and  enhance  the  value  of 
the  property  assessed.  The  public,  it  is 
trae,  are  benefited,  but  so  is  the  individual ; 
and  as  an  owner  of  urban  property,  he  is 
farther  benefited  when,  in  due  time,  the 
ssae  tax  falls  on  his  neighbor."  35  Pa. 
St.  401«  404  (1860).  That  the  legislature 
may  confer  upon  municipal  corporations 
the  power  of  assessing  the  cost  of  local 
improvements  upon  the  property  benefited 
Ims,  as  above  shown,  been  frequently  de- 
cided ;  and  whether  the  assessment  shall 


be  made  upon  all  the  property  specially 
benefited,  or  alone  upon  the  abutters,  is 
a  question  of  legislative  expediency,  unless 
there  be  some  restraining  constitutional 
provision  upon  the  subject 

The  later  decisions  of  the  Supreme 
Court  of  Pennsylvania  have,  however,  as- 
serted an  important  limitation  upon  this 
legislative  discretion.  In  Hammett  v. 
Philadelphia,  65  Pa.  St  146  ;  s.  c.  3  Am. 
Rep.  615,  there  was  an  act  of  the  Assembly 
authorizing  the  city  of  Philadelphia  to 
take  a  street  already  laid  out,  and  in  good 
condition,  and  improve  it  for  a  public 
drive  or  carriage-way,  and  to  assess  the 
expense  of  the  improvements  upon  the 
property  abutting  upon  said  street  The 
court  held  this  to  be  unconstitutional,  on 
the  ground  that  it  imposed  a  local  assess- 
ment for  improvements  which  were  for  the 
public  benefit.  There  was  no  clause  in 
the  Constitution  of  Pennsylvania  restrain- 
ing the  legislative  discretion;  but  it  was 
said  the  limitation  grew  out  of  the  very 
nature  of  the  subject    Mr.  Justice  Shars- 


916 


MUNICIPAL  COBPOBATIONS. 


§768 


the  abutters  can  be  made  to  pay  the  cost  of  the  improvement  in 
front  of  their  respective  lots,  instead  of  having  the  whole  expense 


improvement  is  made.  A  local  improve- 
ment  act  which  directs  commissionerB  to 
fix  a  district  of  assessment  which  should 
include  all  the  laud  which  in  their  judg- 
ment should  be  benefited,  and  then  that 
other  commissioners  should  assess  such 
lands  within  the  district  as  in  tkeir 
judgment  were  ^benefited,  is  not  invalid 
by  reason  of  not  requiring  the  assessment 
of  all  the  land  within  such  district.  The 
validity  of  an  assessment  on  lots  benefited 
by  a  local  improvement  is  not  affected  by 
the  fact  that  the  assessment  is  greater  than 
the  tax  valuation  of  the  lots.  Sackett, 
&c.  Streete,  Jn  re,  74  N.  Y.  95. 

Alabama,  The  doctrine  in  this  State 
seems  to  be  that  assessments  for  local  im- 
provements on  the  basis  of  frontage  or 
benefits  are  valid  in  the  absence  of  any 
special  restriction   in   the   Constitution. 


Irwin  V,  Mobile,  57  Ala.  6,  9  0876).  In 
MobUe  V.  Daigan,  45  Ala.  310  (1871), 
arising  under  the  Constitution  of  1868, 
which  required  *'  all  taxes  on  property  in 
the  State  to  be  assessed  in  exact  proportioo 
to  the  valiu  of  such  property,"  it  was  held 
that  an  assessment  for  a  local  improvement 
on  the  basis  of  "frontage"  was  incon- 
sistent with  the  constitutional  provision 
above  qnoted.  But  qiuare.  The  Consti- 
tution of  1875  contains  the  above  men- 
tioned provision  and  others,  under  which 
the  question  whether  an  assessment  for 
local  improvements  on  the  basis  of  "spe- 
cial benefits  "  is  a  tax  within  the  meaning 
of  the  various  provisions  of  the  Constitn- 
tion  applicable  to  the  subject,  is  now  (Feb- 
ruary, 1890)  before  the  Supreme  Coort  of 
the  State  for  decision  in  the  case  of  Bii^ 
mingham  v.  Klein.    Jhut,  sec  761. 


S 


foood,  after  discussing  some  of  the  authori- 
ties, said  :  '*  The  original  paving  of  the 
street  brings  the  property  bounding  npon 
it  into  the  market  as  building  lots.  Be- 
fore  that  it  is  a  road,  not  a  street.  It  is 
therefore  a  local  improvement,  with  bene- 
fits almost  exclusively  peculiar  to  the  ad- 
joining properties.  Such  a  case  is  clearly 
within  the  principle  of  assessing  the  cost 
on  the  lots  lying  upon  it.  .  .  .  But,  when 
a  street  is  once  opened  and  paved,  thus 
assimilated  with  the  rest  of  the  city  and 
made  a  part  of  it,  all  the  particular  bene- 
fits to  the  locality  derived  from  the  im- 
provements have  been  received  and  en- 
joyed. Repairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  munici- 
pality—  for  the  general  good  —  as  clean- 
ing, watching,  and  lighting.  It  would 
lead  to  monstrous  injustice  and  inequality, 
should  such  general  expenses  be  provided 
for  by  local  assessments.'* 

The  court  laid  down  the  following  gen- 
eral rule :  "  Local  assessments  can  only 
be  constitutional  when  imposed  to  pay  for 
local  improvement,  clearly  conferring  spe- 
cial benefits  on  the  properties  assessed, 
and  to  the  extent  of  these  benefits.  They 
eannot  be  so  imposed  where  the  improve- 
nmit  is  either  expressed  or  appears  to  be 


for  general  public  benefit"  Thia  mk^ 
though  clearly  sound  upon  principle,  would 
be  inconvenient  of  application  from  tiie 
difficulty  in  many  cases  of  determining 
whether  an  improvement  was  a  public  or 
a  private  benefit.  In  order  to  jostiiy  an 
assessment,  the  improvement  most  be  for 
a  public  purpose,  since  the  public  have  no 
right  to  tax  a  citizen  to  make  improve- 
ments for  his  own  benefit  solely.  AU 
streets  which  are  opened  for  public  use  an 
public  benefits,  and  it  is  upon  that  grofuid 
only  that  the  State  can  take  private  pio^ 
erty  for  streets ;  but  the  cost  of  opening 
and  improving  them  is  assessed  on  adjoin- 
ing owners  on  the  ground  of  private  bene- 
fit. The  last  two  sentences  were  quoted 
with  approval  in  Baltimore  v.  H«»y*yi^  61 
Md.  462. 

In  the  case  of  Washington  Avenne^  69 
Pa.  St  852,  it  was  held  to  be  beyond  tiis 
power  of  the  legislature  to  reqaire  ownen 
of  farm  lands,  lying  within  one  mile  on 
either  side  of  a  public  highway,  to  pay  for 
improving  it  by  an  assessment  upon  tiieb 
lands  by  the  acre.  The  highway  in  qtMi- 
tion  was  seven  miles  long,  was  not  within 
the  bounds  of  a  municipality;  bat  its  im- 
provement and  management  was  plseod 
in  the  hands  of  a  board  of  oommiamMnt 
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of  the  improvement  assessed  or  apportioned  among  all,  on  the  basis 
of  frontage,  or  of  benefits,  —  there  has  been  more  diversity  of  opin- 

The  mam  groand  on  which  the  decision  and  it  becomes  the  judiciary  to    stand 

wag    based  was    that    the   improvement  firmly  by  the  fundamental  law,  in  defence 

would  be  a  general  pnblic  benefit.    The  of  their  general,  great,  and  essential  prin- 

tecondary  groand  was  that  the  rule  of  dples  of  liberty  and  free  government,  for 

cbaiging  benefits  by  frontage  could  "ap-  the    establishment    and    perpetuation    of 

ply  only  to  cities  and  large  towns  when  which    the    Constitution    itself   was  or- 

the  density  of  population  along  the  street  dained." 

and  the  smaU  size  of  lots  make  it  a  rea-         See  on  this  subject,  Seely  v.  Pittsburgh, 

•onably  certain  mode  of  arriving  at  a  true  82  Pa.  St.  360  (1877)  ;  8.  c.  22  Am.  Rep. 

result.    But  to  apply  it  to  the  country  and  760 ;  Philadelphia  t;.  Rule»  98  Pa.  St.  15  ; 

to  fiurm  lands  would  lead  to  such  inequality  Scranton  v.  Pa.  Coal  Co.,  105  Pa.  St.  445 

and  injustice  as  to  deprive  it  of  all  sound-  (1884),    denying    right  to  make   assess- 


neas  as  a  rule,  or  as  a  substitute  for  a  fair  ments  on  basis  of  frontage  on  rural  or 

and  impartial  valuation  of  benefits  in  pur-  suburban  property.     These  decisions  and 

snauee  of  law."    See  Weber  v.  Reinhard,  others  are  referred  to  below,  in  another 

78  Pa.  St.  870  (1878);  8.  o.  18  Am.  Rep.  connection.    Infra,  sec.  761,  note ;  post, 

747.    See  comments  of  Justice  Sharswood  sec.  808  ;  Wistar  v.  Philadelphia,  80  Pa. 

on  the  above  case.  St.  505.    The  legislature  may  provide  for 

In  the  opinion  in  the  Washington  Av-  the    payment   of   damages    for  opening, 

enne  Case,   tuffra,   after    referring  with  widening,  or  vacating  streets  either  by  an 

approval  to    Hammett    v,  Philadelphia,  assessment   against  the  property  or  the 

Judge  Affnew  says  :  "  Indeed,  I  consider  owner,  in  its  discretion.    Be  Centre  Street 

it  a  fortunate  circumstance  that  that  case  Vac,  115  Pa.  St.  247  (1886).   See  also  Saw- 


up  ;  for  it  led  to  an  inquiry  into  the  mill  Run  Bridge,  85  Pa.  St.  163,  holding 

power  of  special  taxation,  which  was  in  that  a  bridge,  which  is  part  of  a  public 

danger  of  running  wild  by  insensible  de-  highway  of  a  city,  is  a  public  and  not  a 

and  leading,  before  we  had  become  local  improvement;  and  legislation  author- 


aware  of  it,  into  the  exercise  of  a  bastard  izing  the  assessment  of  its  cost  upon  the 

power,  dangerous  to  the  right  of  private  properties  benefited  will  not  be  sustained, 

property,  and  violative  of  the  provisions  in  as  all  citizens  have  an  interest  in  such  an 

the  Bill  of  Rights  placed  there  for  its  pro-  improvement,   and  the  assessment  of  its 

tection.    In  questions  of  power  exercised  cost  upon  individuals  would  be  taking 

by  agents,  it  is  sometimes  the  misfortune  private  property  for  public   use  without 

of  communities  to  be  carried,  step  by  step,  just  compensation.    Also,  Tide- water  Co. 

into  the  exercise  of  illegitimate  powers,  v.  Coster,  18  N.  J.  Eq.  518.     See  post,  sec. 

without  perceiving  the  progression,  until  780,  and  note,  and  extract  from  opinion  of 

the  usurpations  become  so  firmly  fixed  by  fFoffner,  J.,  there  given  ;  State  v.  Leffing- 

preoedents  it  seems  to  be  impossible  to  re-  well,  54  Mo.  458  (1873).     Compare  La- 

eede  or  to  break  through  them.  fayette  v.  Fowler,  34  Ind.  140  ;   Williams 

"The  nugority  opinion  in  that  case  did  v.  Detroit,  2  Mich.  560  (1861)  ;  Hoyt  r. 

Dot  then,  and  this  opinion  does-  not  now.  East  Saginaw,  19  Mich.  39 ;  Municipality 

dispute  the  long-recognized  power  of  local  No.  2  v,  Dunn,  10  La.  An.  57  (1855),  cited 

taxation  for  local  improvements,  accord-  infra  ;  Broadway  Bapt.  Ch.  v.  McAtee,  8 

ing  to  the  benefits  conferred  ;  but  they  Bush  (Ky.),  508,  512  ;  post,  sec.  759. 

meet  and  dispute  departures  from    that  The  legislature  may,  in  Massachusetts, 

power,  which,  if  recognized,  will  end  in  authorize  the  cost  of  opening,  widening, 

the  overthrow  of  the  right  of  private  prop-  and  grading  streets  to  be  assessed  upon 

erty.     Laws  which  cast  the  burdens  of  the  the  estates  that  will  abut  on  the  street 

pablio  on  a  few  individuals,  no  matter  afterwards.      Dorgan  v.  Boston,  12  Allen 

what  the  pretence  or  how  seeming  their  (Mass. ),  223  ;  Harvard  College  v.  Boston, 

to  constitutional  enactments,  are,  104  Mass.  470  ;  Boston  Seamen's  Fr.  Soc. 

essence,  despotic  and  tyrannical ;  v.  Boston,  116  Mass.  181  (1874) ;  s.  c.  17 
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ioD.    In  a  case  in  Michigan  involving  this  precise  inquiry^  the 
four  judges  then  constituting  the  Supreme  Court  were  equally 

Am.  Rep.  158  ;  and  seeMeriden  v.  Camp»  Caldwell  «.  Rupert,  10  Bush  (Ky.),  171^ 

46  Conn.  284.  (1873).    Abutting  lotowners  cannot  be 

In  Kentucky,  local  improFements  at  the  compelled  to  pay  for  part  of  the  work 

expense  of  the  abutters  or  property  bene-  called  for  by  an  ordinance  authorizing  the 

fited  was  first  decided  to  be  constitutional  improvement  of  a  street,  even  when  allow- 

in  the  case  of  Lexington  v,  McQuillan's  ance  is  made  for  the  value  of  the  work  not 

Heirs,  9  Dana  (Ky.),  514  (1840),  in  which  done.    City  of  Henderson  v.  -Lambert,  14 

the  subject  is  discussed  with  great  fulness  Bush  (Ky.),   24.      As  to  uniformity  of 

and  ability  by  Robertson,  C.  J.     See,  also,  local    asaeasments  in   KctUucky    for  im- 

Ijouisville  r.   Hyatt,   2   B.   Mon.   (Ky.)  proving  streets,  see  Preston  v.    Roberta^ 

177.    In  the  later  case  of  Howell  t;.  Bris-  12  Bush  (Ky.),  570  ;   Looser  v.  Redd^  14 

tol,  8  Bush  (Ky.),  493  (1871),  it  appeared  Bush  (Ky.),  18. 

that  by   the   charter  of  Covington   the         In  New  Jersey  a  statute  authorizing  a 

city  council  were  authorized   to  improve  municipal  corporation  to  direct  any  street 

streets  with  Nicholson  pavement  or  other-  opened  by  individuals  on  their  own  landa 

wise,  "  whenever  the  owners  of  the  larger  and  dedicated  to  the  public  to  be  gtaded 

part  6i  the  front  feet  of  ground"  on  the  and  made  fit  for  travel,  and  to  asMss  the 

proposed     improvement     shall    petition  whole  expense  thereof  on  them,  is  not  in 

therefor,    and    not  otherwise.     This  ap-  conflict  with  any  provision  of  the  Consti- 

plied  to  every  street  in  the  city  except  a  tution  of  the  State.     State  r.  Dean,  23 

portion  of  Madison  Street,  which  was  the  K.  J.  L.  335  (1852)  ;   Holmes  v.  Jeney 

leading   thoroughfare  of  the  place  ;  and  City,  12  N.  J.  £q.  '299  ;  State  v.  Fuller, 

as  to  a  designated  portion  of  this  street  34  N.  J.  L.  227.    Local  assessments  are  %. 

the    charter   provided   that  it  might  be  legitimate  exercise  of  the  taxing  powcE. 

paved,  by  the  vote  of  all  the  members  of  State  v.  Newark,  37  N.  J.  L.  415  ;  State 

the  council  elect  and  in  office,  at  the  ex*  v,  Newark,  27  N.  J.  L.  185,  193.     Bur^ 

pense  of  the   adjoining  owners,  withotU  dens  in  excess  of  benefits  must  be  boms 

any  petition  thrrefor.  This  portion  of  Madi-  by  general  taxation.    State  v.   Hoboken, 

son  Street  was  paved,  under  an  ordinance  86  N.  J.  L.  291  ;  State  v.  Paterson,  37  N. 

unanimously  adopted  as  required  by  the  J.  L.  380.    The  leading  case  is  State  «. 

charter,   without  any   petition  from  the  Newark,  37  N.  J.  L.  415  (1874);  8.  c.  18 

ownerSf  and,  it  seems,   against  their  re-  Am.  Rep.   729.     If^fra,   sec   760  a.    A 

monstrance  ;    and,    the    city  seeking  to  power  to  raise  money  by  general  tax  for  s 

enforce  payment  for  the  pavement,  the  street  improvement  is  not   inconsiBteBt 

question  of  the  validity  of  the  charter  dia-  with  a  power  to  raise  money  therefor  hf 

tinctly  arose.     The  Court  of  Appeals  held  special  assessment.    State  v.  West  Onqg^ 

that  under  the  decisions  in  the  McQuillan  40  N.  J.  L.  122.     In  that  State,  too^  the 

and  Hyatt  cases  the  charter  was  clearly  legislature  has  no   power   to   impose  a 

constitutional  except  as  to  Madison  Street;  particular  tax  upon  a  part  of  a  politksl 

and  as  to  that  the  court  held  that  this  district,  without  reference  to  the  benefits 

provision  of  the  charter  was  destructive  of  accruing  to  those  upon  whom  it  may  iSUL 

that  uniformity  and  approximate  equality  State  v.  Fuller,  39  N.  J.  L.  576.    Bat  sm 

which  those  cases  held  to  be  essential  to  improvement  commission  created  by  ths 

the  validity  of  such  taxation  or  assess-  legislature,    with  power    to    levy  a  tax 

roents.     See,   also,   as  to    repairing  and  within  certain  limits,  is  held  to  be  a  polit* 

reconstructing  street  with  Nicholson  pave-  ical  corporation,  and  the  tax  levied  \ff  it 

ment,  Broadway  Bapt   Ch.  v.  McAtee,  8  not  void  because  made  upon  tanitoiy  li« 

Bush  (Ky.),  508  (1871)  ;  s.  c.  8  Am.  Rep.  than  a  political  district.     SUte  v.   Ha^- 

481,    distinguished    from     Hammett    v.  ensack  Impr.  Com.,  45  N.  J.  L.  IIS.  TTa- 

Philadelphia,    supra ;     also,    Covington  der  the  provisions  of  the  Act  of  Hatch  81^ 

V.  Boyle,  6  Bosh  (Ky.),  204 ;  Bradley  v.  1881,  the  Supreme  Court  of  Nmo  Jtrmg 

MeAtee,  7  Bush  (Ky.),  667.     See,  also,  may,  if  an  original  ■Mftssmsat  be  dseltttd 
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divided  in  judgment^    In  Wisconain^  and  in  lowa^  the  power  of 

the  legislature,  in  the  aheence  of  special  lestriction,  to  require  local 

^oid,  mAke  a  new  aasettment  wheneyer,  The    Conetitatioii   of    Minnesota   aa- 

«t  the  time  of  the  a4Ju^<^^^  ^^  °^&y  ^  thorizes,    through   legislative    provisioii, 

lawfiiUy  made.     Elizabeth  v.  Meeker,  45  aaseaementa    hy    municipal   corporations 

N.  J.  L.  157.    Assessments  upon  vacant  for  local  improvements  upon  property  to 

lots  for  water  rates  held  void*  because  im-  be   benefited  thereby,  without  regard  to 

posed  without  reference  to  benefits  or  to  a  cash  valuation,  and  "in  such  manner 

the  value  of  the  land.    Culver  o.  Jersey  as  the   legislature   may  prescribe."    The 

City,  45  N.  J.  L.  256 ;  Prov.  Inst  forSav.  rule  in  that  State,  as  stated  by  Vander' 

«.  Allen,  37  N.  J.  £q.  86.    See  more  fully,  burgh,   J,,    seems   to   be   that  "  if   the 

ti|/ra,  sec  760  a.  special    benefits    to    property  so    locally 

Power  of  local  taxation  for  local  pur-  affected  are   equal   to    the   cost  of   the 

poses  sustained,  and  the  cases  decided  in  work,  then  an  amount  not  exceeding  the 

VirgiMa  on  the  subject,  collected  and  re-  whole  cost   may  be  assessed  upon  such 

iarred   to.    Gilkerson  v.  Frederick  Jus.,  property ;  but  if  the  expense  thereof  ex- 

13  Gratt.  577  (1856).     See,  also.  Sands  9.  ceed  such  benefits,  then  the  city  at  large 

Bichmond,  81  Gratt.  571.  should  in  any  event  bear  a  portion  of 

III  Maryland,  the   Court  of  Appeals  the  burden."    State  v.  Bamsey  Co.  Dist. 

has  declared  the  constitutionality  of  laws  Ct.»  33  Minn.  295. 

which  impose  all  of  the  expenses  or  dam-  In  Mississippi,  it  is  also  held  that  there 

ages  caused   by  opening  a  street  upon  is  nothing   in   the   Constitution  of  the 

those    immediately  benefited,  instead  of  State  which   deprives  the   legislature  of 

the  community  at  large.     Alexander  v,  the  power  to  impose  a  tax  on  a  local  dis- 

Baltimore,  5  GiU  (Md.),  883  (1847) ;  fol-  tiict  for  the  construction  of  local  public 

lowed,   lioale  «.   Baltimore,  5   Md.  814  improvements ;  and   that   municipal  cor- 

(1854).    This  last  case  expressly  approves  porations  may  be  constitutionally  author^ 

People  V.  Brooklyn,  4  N.  Y.  419.  See,  also,  ized   to  assess   taxes   upon   lots  for  the 

SU>ward  v.  First  Indep.  Church,  18  Md.  purpose  of  making  improvements   upon 

461.  the  streets  in  front  thereof.     Williams  m 


1  Woodbridgo  v.  Detroit,  8  Mich.  274 
(1860),  Martin,  C.  J.,  and  Manning,  J., 
holding  that  the  provision  of  the  charter 
of  Detroit,  authorizing  the  council  to 
cause  streets  to  be  improved,  and  to  assess 
the  whole  expense  in  front  of  each  lot 
upon  the  lot,  and  make  the  same  a  lien 
thereon,  was  valid.  Campbell  and  Chris' 
tianey,  JJ.,  contra.  The  discussions  in 
the  several  opinions  of  the  judges  are  very 
interesting  and  instructive.  Mr.  Justice 
Obofey,  in  his  treatise,  expresses  a  decided 
opinion  against  the  constitutionality  of 
such  enactment,  his  ground  of  objection 
being  that  the  requirement  is  arbitrary, 
and  disregards  the  principles  of  uniformity 
and  apportionment  of  burden.  Cooley 
Omst.  Lim.  508.  See,  on  general  sub- 
ject of  constitutional  power,  Hoyt  v.  East 
Siginaw,  19  Mich.  89. 

•  Weeks  v.  Milwaukee,  10  Wis.  258, 
Jhsiine,  J.,  makes  a  strong  argument 
mpbut  aU  local  Msennments  on  principle, 


but  considers  the  right  to  make  them  as 
recognized  by  the  Constitution  of  the 
State,  which  requires  the  legislature,  in 
organizing  municipal  corporations,  "  to 
restrict  their  power  of  taxation,  cusess- 
ment,**  &c.  See  arUe,  sec.  50  ;  Sands  v, 
Richmond,  31  Gratt  571,  citing  text. 

■  Warren  v,  Henly,  31  Iowa,  31  ;  s.  c. 
5  West.  Jut.  101  (1870).  In  this  case  a 
provision  of  the  charter  of  the  city  of 
Lyons,  authorizing  the  city  council  to 
cause  the  streets  to  be  paved  and  the 
pavement  repaired,  and  to  that  end  to 
require  the  acfjacent  owners  to  pave  or 
repair  one-half  in  width  of  the  street  con- 
tiguous to  their  respective  lots,  and,  in 
case  of  neglect,  authorizing  the  city  to 
do  the  work  and  assess  the  expense  as  a 
tax  on  the  lots,  was  held  not  to  be  uncon- 
stitutionaL  Text  cited  and  approved. 
Gatch  V.  Des  Moines,  63  Iowa,  718,  ap- 
plying the  principle  of  this  case  to  con- 
struction of  sewers. 
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improvements  to  be  made  in  this  manner  has  been  expressly  ad* 
judged,  and  in  some,  and  perhaps  most,  of  the  other  Stat^  the 

Cammack,  27  Miss.  209,  224  (1854)  (levee  been  opened  before,  and  this  fact  of  itself 

tax) ;    following    People    v,    Brooklyn,  specially  benefits  lots  adjacent  to  the  new 

supra;  8.  P.  Alcorn  v.  Homer  (levee  tax),  street,  such  special  benefits  may  properly 

38  Miss.  652  (1860)  ;  Smith  v.  Aberdeen,  be  considered   in  estimating  the  special 

25  Miss.  458  (1858).    The  objection  that  benefits  conferred  by  the  opening  of  the 

such  a  tax  is  not  equal  and  uniform,  the  new  street.      The   right    that   gives   to 

court  considered  not  to  be  well  taken.  municipal   corporations   the  privilege  of 

In  N'ebraska,  the  provision  of  the  Con-  resorting  to  this  mode  of  taxation  is  not, 

stitution  that  "  the  legislature  may  vest  like  the  right  of  general  taxation  in  the 

the  corporate  authorities  of  cities,  towns,  State,  founded  on  necessity :  on  the  con- 

and  villages  with  power  to  make  local  trary,  the  right  of  a  municipal  corpon- 

improvements  by  special  assessments,  or  tion  to  assess   private   property  to  pay 

by  taxation  of  property  benefited,"  merely  for  a  local  public    improvement  is   not 

prescribes  the  rule  of  apportionment  of  founded  on  necessity,  but  on  a  principle 

such  special  taxes,  and  does  not  prohibit  of  justice,  by  which  the  public  may  take 

the  legislature  from  conferring  the  power  from  an  individual  whose  lands,  owing  to 

to  make  local  improvements  by  special  their  proximity  to  it,  are  specially  bene- 

assessments    or   taxation   upon    property  fited   by  the  improvement,  such  a  po^ 

benefited  upon  other  municipal  corpora-  tion  of  the  cost  thereof  as  is  equivalent 

tions  than  those  designated.    [Criricising  to,  but  not  in  excess  of,  the  special  bene- 

81  111.  58.]    State  v.  Dodge  Co.  Comm'rs,  fits  conferred  by  the  improvement;  and 

8  Neb.  124 ;  Hansom  v.  Omaha,  11  Neb.  this  principle  of  justice  in  itself  impliedly 

37.  furnishes  the  measure  of,  and  limits  the 

In  Ohio,  lot-owners  may  be  constitu-  extent  of  the  right.    Chamberlain  v.  Cleve- 

tionally  required  to  drain  and  fill  up  their  laud,  34  Ohio  St.  551  ;  Hill  v,  Higdon,  5 

lots,  and  the  power  may  be  delegated  to  Ohio  St.  248  ;  Meissner  v.  Toledo,  81  Ohio 

the  municipal  authorities.     Legislation  of  St.  387  ;  Tide  Water  Co.  v.  Coster,  18  N. 

this  character  is  sustained  as  a  legitimate  J.  Eq.  518  ;  Hammett  v.  Philadelphia,  65 

exercise  of  the  police  power  for  the  pres-  Pa.  146;  Thomas  v,  Gaines,  85  Mich.  156  ; 

ervation  of  the  public  health.     Bliss   v.  Nichols  v.   Bridgeport,   23    Conn.    204  ; 

Kraus,  16  Ohio  St.    54  (1864).     As  to  Flatbush  Av.,  7n  rt;,  1  Barb.  286  ;  Fourth 

local  assessments.     Creighton  v,  Scott,  14  Av.,  In  re,  4  Wend.  452  ;  Albany  Street, 

Ohio  St.  438;    Scoville  v.   Cleveland,  1  /»  re,  11  Wend.  149  ;  William,  Ac.  Streets, 

Ohio  St.  126  (1853);   Cleveland  y.  Wick,  In  re,  19  Wend.  678;    Emenon  v.  Sal^ 

18  Ohio  St.   303.     In  a  later    case  the  marsh,  7  A.  &  £.  266  ;  Dore  r.  Gray,  2 

doctrine  in  Ohio  is  thus  declared  :  —  D.  &  E.  T.  R.  358  ;  Stafibrd  v.  Hamston, 

A  corporation  to  pay  for  a  local  pub-  2  B.  &  B.  691 ;  Brooks  v,  Baltimore,  48 

lie  improvement  may  by  assessment  take  Md.  265.     Non-abutting   lots  and  lands 

from  an  individual  whose  lands  are  sub-  are    not  subject  to  assessment    for   the 

ject  to  assessment  and  specially  benefited  cost  of  a  street  improvement,  unless  the 

by  the  improvement,  such  a  portion  of  the  same  be  designated  and  the  amount  to  bt 

costs  thereof  as  is  the  equivalent,  but  not  assessed   thereon    fixed  by  the  board  of 

in  excess,  of  the  special  benefits  conferred  improvements  or  city  council.      Kelly  •. 

thereby.     The  whole  amount  of  the  assess-  Cleveland,  34  Ohio  St  468. 

ment  must  be  apportioned  amongst  the  Rhode  Island,    In  the  BCatter  of  Dor* 

several  lots  and  parcels  of  land  specially  ranee  Street,  4  R.  I.  280,  it  was  held  by 

benefited  in  the  proportion  that  the  special  the  Supreme  Court  that  "  An  Act  of  tht 

benefit  to  each  lot  or  parcel  bears  to  the  General  Assembly,  '  in  relation  to  the  lay* 

whole  special  benefits  conferred  by  the  ing  out,  enlarging,  straightening,  or  other* 

improvement.     If  the  opening  of  a  street  wise  altering  streets  in  the  dty  of  Prori- 

itadered  it  practicable  to  open  another  dence,'  which  allows  not  to  exceed  helf 

jeflntamplftted  street  which  could  not  have  the  expense  of  the  improTementi  wImb^ 
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power  has  been  conferred,  and  seems  to  have  been  exercised  without 
being  judicially  questioned.     It  may  be  true  that  in  some  instances 

in  the  discretion  of  the  city  conncil,  it  is  abutters.  Bagg  v.  Detroit,  5  Mich.  336. 
made  in  porsoance  of  the  provisions  of  Turnpike  road.  State  v.  New  Brunswick, 
the  act,  to  be  assessed  upon  the  adjacent  80  N.  J.  L.  895  (a  grading  and  paving 
proprietors  benefited  thereby,  is  constitu-  assessment).  A  city  whose  charter  au- 
tionally  valid.  It  does  not  transgress  the  thorizes  it  to  repair  its  streets  and  side- 
limit  of  'just  compensation'  imposed  by  walks,  and  make  assessments  therefor, 
art.  i.  sec.  16,  of  the  Constitution,  as  a  may  repair  a  sidewalk  on  land  owned  by 
restriction  upon  the  public  right  of  eminent  a  turnpike  road  company,  within  the  city 
domain,  nor  does  it  conflict  with  art.  i.  limits,  and  assess  the  expense  upon  tlie 
sec  2,  of  the  Constitution,  which  requires,  owners  of  the  lands  abutting  thereon.  El- 
that  'the  burdens  of  the  State  ought  to  mendorf  v.  Albany,  17  Hun  (N.  Y.),  81. 
be  fairly  distributed  among  its  citizens.' "  Local  assessments  on  railroad  property. 

In  SofiUh  Carolina,  municipal  corpora-  New  York  k  N.  H.  B.  B.  Co.  v.  New  Haven 

tions  may  constitutionally  be  authorized  to  (railroad  property),  42  Conn.  279  (1875); 

levy  taxes  or  assessments  for  the  purposes  8.  c.  19  Am.  Bep.  534 ;   New  Haven  v. 

of  dndns  and   pavements,   and  without  Fair  Haven  &  W.  B.  B.  Co.  (street  rail- 

the  intervention  of  a  jury.    Cmikshanks  way),  88  Conn.  422  (1871) ;  8.  c.  10  Am. 

V.  Charleston  Council,  1  McCord  (S.  C),  Bep.  899 ;  St.  Paul  &  Pac.  B.  B.   Co. 

360  (1821).  V,  St  Paul,  21  Minn.  526  (1875);  Junc- 

Deeisians  stutaining  local  assessments,  tion  B.  B.  Co.  v,  Philadelphia,  88  Pa. 
That  the  legislature  possesses  the  power,  St.  424  Philadelphia  v,  Phila.,  W.  &  B. 
unless  speciaUy  restrained,  to  require  B.  B.  Co.,  33  Pa.  St.  41 ;  Little  Schuyl* 
abutters  or  owners  of  property  spedaUy  kill  Nav.  B.  B.  &  C.  Co.  v.  Norton,  24  Pa. 
benefited  to  construct  sidewalks  or  other  St.  465  ;  Mulherrin  v.  Del.  L.  &  W.  R  B. 
local  improvements,  has  also  been  decid-  Co.,  81  Pa.  St.  866.  A  city  laid  out  a  new 
ed  in  the  foUowing  cases.  White  v.  Nash-  street  running  parallel  with  a  railroad,  and 
riUe,  2  Swan  (Tenn.),  864  (1852)  ;  Frank-  appropriated  throughout  its  whole  extent 
lin  V.  Maberry,  6  Humph.  (Tenn.)  868  ;  some  portion  of  the  land  embraced  in  the 
Washington  v.  NashviUe,  1  Swan  (Tenn.),  charter  of  the  railroad.  The  railroad  was 
177  ;  Warren  r.  Henly,  31  Iowa,  31  (1870);  assessed  for  benefits  arising  from  the  con- 
8.  c.  5  West.  Jurist,  101;  McGehee  v.  struction  of  the  new  street,npon  the  ground 
Mathis  (levee  tax),  21  Ark.  40  (1860) ;  that  by  reason  of  the  improvement  the 
Nichols  V.  Bridgeport,  23  Conn.  189,  207,  lines  of  sight  would  be  extended,  and  the 
approving  People  V.  Brooklyn,  4N.Y.  419;  company  would  be  enabled  to  run  their 
8.  p.  Cone  V.  Hartford,  28  Conn.  868,  374  ;  trains  faster  with  less  danger  of  casualties, 
State  V,  Portage,  12  Wis.  562  ;  Indianap-  and  would  not  be  put  to  the  inconvenience 
olis  V.  Mansur,  15  Ind.  112  ;  Lafayette  v.  of  keeping  gates  and  flagmen  at  the  cross- 
Fowler,  84  Ind.  140;  Blanding  v.  Burr,  ings.  It  was  held,  in  the  absence  of  proof 
13  CaL  848  ;  North  Beach  &  M.  B.  B.  Co.'s  of  an  existing  necessity,  that  the  city  had 
Appeal,  82  Cal.  499 ;  Allen  v.  Drew,  44  no  right  to  appropriate  the  land  included 
Vt  174  (1872);  Sinton  v.  Ashbury,  41  Cal.  in  the  charter  of  the  railroad  company  as 
525(1871).  Assessments  under  the  Detroit  a  highway;  that  the  benefits  could  not 
charter  on  adjoining  lots,  for  paving,  held  be  assessed  upon  the  "  franchises  '*  of  the 
ooDstitutioDAl.  Williams  v.  Detroit,  2  company  ;  and  that  the  benefits  were  too 
Mich.  560  (1858).  See  Woodbridge  v.  contingent  and  remote  to  be  assessed 
Detroit,  8  Mich.  274 ;  Hoyt ».  East  Sagi-  on  the  "corporation"  or  any  of  its 
naw,  19  Mich.  39.  The  subject  is  further  property.  Bridgeport  v.  N.  Y.  k  N.  H. 
diflCQsaed  in  respect  of  sewers  and  drains,  B.  B.  Co.,  86  Conn.  258  ;  B.  c.  4  Am.  Bep. 
pM^  see  808.  68 ;  No.  Ind.  B.  B.  Co.  v.  Connelly,  10 

A8  to  power  to  pave  street  occupied  by  Ohio  St.  159  ;  BurL  k  Mo.  B.  R.  B.  Co.  v 

a  plamk-road  company  under  legislative  Spearman,  12  Iowa,  112 ;  State  v.  Atlan- 

WBLihantj,  and  assess  the  amount  upon  the  tic  City,  84  N.  J.  L.,  99  ;  supra,  sec  679^ 
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more  hardship  will  be  occasioned  by  requiring  each  owner  to  make 
or  pay  for  the  improvement  in  front  of  his  own  property  than  if  the 
cost  were  assessed  on  the  basis  of  frontage  or  of  supposed  benefits 
received ;  still,  it  seems  to  the  author  difficult  to  find  satisfactory 
and  solid  grounds  on  which  to  discriminate  the  cases  so  as  to  hold 
that  one  is  within  the  constitutional  power  of  the  legislatare  and 
the  other  is  not 

§  754  (598).  Same  subject  People  ▼.  Brooklyn.  —  Whether  the 
Constitutions  of  the  various  States  do  contain  provisions  which  prO' 
hibit  the  legislature  from  assessing  the  expense  of  local  improve- 
ments upon  the  property  in  the  vicinity,  has  given  rise  to  numerous 
decisions.  In  the  leading  case  it  was  held,  upon  great  considera- 
tion,  in  an  opinion  the  reasoning  and  conclusion  in  which  have  been 
almost  everywhere  adopted,  that  l^islation  of  this  character  did  not 
contravene  the  constitutional  provision  that  "no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation."  ^ 

note,  Pannelee  v.  Chicago,   60  111.  267  of  the  Constitntioii,  as  found  in  Magnt 

(1871).     The  track  of  a  railroad  which  Charta,  and  in  the  Fifth  and  Fooiteenth 

borders  on  a  street  is  properly  assessable  Amendments  of  the  Constitation  of  the 

for  its  due  proportion  of  the  coet  of  im-  United  States,  were  examined  and  com- 

provcment  of  such  street  under  an  ordi-  mented  on.    The  diffionltj  and  the  danger 

nance  of  the  city.     Peru  &  I.  R.  R.  Co.  v.  of  attempting  an  anthohtatiTe  definition 

Hanna,  68  Ind.  562;    8.  P.   Chicago  v.  of  what  it  is  for  a  State  to  deprire  a  person 

Baer,  41  111.  306  ;  No.  Ind.  R.  R.  Co.  v.  of  life,  liberty,  or  property  withoat  due 

Connelly,  10  Ohio  St  159 ;  Burl,  k  Mo.  R.  process  of  law,  within  tiie  meaning  of  the 

R.  R.  Co.  V.  Spearman,  12  Iowa,  112.  Fourteenth  Amendment,  were  snggerted. 

In  O'Reilley  v.   Kingston,  114  N.  T.  and  the  better  mode  held  to  be  to  arrive 

439   (1SS9),    a   street    railway  company  at  a  sound  definition  by  the  annondatioo 

whose  tracks  run  through  the  centre  of  a  of  the  principles  which  govern  eaeh  case 

.  street,  was  held  not  assessable  for  the  ex-  as  it  arises.     It  had  already  been  decided 

penso  of  paving  the  street,  under  a  charter  by  that  court  that  dne  process  of  law  doei 

providing  that  no  part  of  such  expense  not  require  that  the  aawrtion  of  the  righto 

should  be  "  assessed  upon  any  lands  not  of  the  public  against  the  individual,  or 

bordering  on  or  touching  said  street"  the  imposition  of  burdens  npon  hia  prop- 

^  People  V.    Brooklyn,   4  N.   Y.   419  erty  for  the  public  nae,  should  in  all  cases 

(1851).     Decisions  from  the  several  States  be  done  by  a  resort  to  the  oonrta  of  jv- 

cited,  ant€,  sees.   616,   752,  note ;   pos^,  tice.    Murray  o.  Hoboken  Land  4  Impr. 

sees.  760  a,  761.     In  the  United  Sutes  Co.,  18  How.  272 ;  Kennaid  «.  MotgsB, 

Supreme  Court  the  question  of  dne  process  92  U.  S.  480.    In  the  present  case  the 

of  law  was  considered,  in  a  case  where  an  Supreme  Court  held  that  when  soeh  a 

assessment  of  the  real  estate  in  the  city  burden,  or  the  fixing  of  a  tax  or  umm' 

of  New  Orleans  for  draining  the  swamps  ment  is  by  the  statute  of  the  Stale  ft- 

of  that  city  was  resisted,  on  the  ground  quired  to  be  submitted  to  a  oonrt  of  jii* 

that  the  proceeding  deprived  the  owner  of  tice   before   it   beoomet   effectnal,    with 

hit  pivpeity  withoat  dne  process  of  law.  notice  to  the  ownen  and  the  li^  en 

Tht  ot^Sin  sn^  hiitoiy  of  this  provimm  their  part  to  HV*^  ^'^  ooiit«l  tin  mr 


§  755  TAXATION  ':    LOCAL  ASSESSMENTS.  923 

§  755  (599).  Local  AraeMments  tinder  the  Constitntion  of  Cali- 
fanda.  —  The  Constitution  of  California  requires  that  "  taxation  shall 
be  equal  and  uniform  throughout  the  State,"  "  and  that  all  property 
in  the  State  shall  be  taxed  in  proportion  to  its  value**  The  woid 
*  taxation/'  as  here  used,  was  held^  by  the  Supreme  Court  of  that 
State,  to  refer  to  general  taxes  to  defray  the  ordinary  expenses  of  the 
State  and  its  subordinate  local  governments,  and  not  to  assessments 
for  local  improvements ;  that  taxation  was  intended  to  be  exercised 
upon  the  basis  of  value,  so  as  to  secure  equality  and  uniformity ;  that 
anesgments  (although  a  branch  of  the  taxing  power)  need  not  neces- 
sarily be  exercised  on  the  ad  valorem  principle,  but  the  legislature 
is  at  liberty  to  adopt  a  different  mode  or  basis  of  apportionment, 
such  as  frontage,  benefits  received,  or  superficial  contents.^ 


Lent,  this  is  due  proceas  of  law  ment,  and  mode  of  ascertaining  benefits. 
within  the  meaning  of  the  Constitntion.  No.  Beach  &  M.  R.  R.  Co*s  Appeal,  82 
Neither  the  corpoiate  agency  by  which  GaL  499  (1867).  So  also  in  Texas.  Tay- 
the  work  is  done,  the  excessive  price  al-  lor  v.  Boyd,  68  Tex.  588 ;  Texas  Trans- 
lowed  for  the  work  by  statute,  nor  the  portation  Co.  v.  Boyd,  67  Tex.  153. 
Telatiye  importance  of  the  work  to  tiie  Right  to  assess  street  railway  company  as 
▼mine  of  the  land  assessed*  nor  the  fact  one  of  the  parties  benefited  by  local  im- 
that  the  assessment  is  made  before  the  provement  lb. ;  0*Reilley  v,  Kingston, 
work  la  done,  nor  that  the  assessment  is  114  N.  Y.  489  (1889);  State  «.  Newark,  8 
nneqnal  as  regards  the  benefits  conferred,  Dutch.  (N.  J.)  186  ;  Taylor  v.  Palmer, 
nor  that  personal  Judgments  are  rendered  81  Cal.  240  (1866),  as  to  making  assess- 
for  the  amount  assessed,  is  a  matter  in  ments  a  personal  charge,  and  St.  Louis  v. 
which  the  Federal  Constitution  controls  Allen,  58  Mo.  44  (1878). 
the  State  authorities.  Davidson  v.  New  The  constitutional  provision  mentioned 
Orleans,  96  U.  8.  97  (1877).  See,  also,  in  the  text  further  construed.  People  v, 
Spencer  v.  Merchant,  125  U.  S.  845  San  Francisco  &  A.  R.  R.  Co.,  85  Cal. 
(1S87)  ;  more  fully,  in/m,  sees.  760  ft,  606  ;  People  v,  McCreery,  84  Cal.  482. 
$08  a,  and  note ;  Kelly  v.  Pittsbui^h,  In  the  case  last  cited  it  is  held  that  the 
104  U.  S.  78.  power  of  the  legislature  over  the  whole 
^  Constitution  of  California,  art.  xi.  subject  of  taxation,  including  the  prop- 
sec.  IS  ;  Emery  v.  San  Fr.  Oas  Co.,  28  erty  to  be  charged,  the  amount  of  the  tax, 
CaL  845  (1865).  The  opinion  of  Sawyer ,  the  mode  of  levying,  assessing,  and  coL 
J.,  contains  an  exceedingly  clear  and  able  lecting  it,  &c.,  is  as  ample  as  over  any 
diMiiasion  of  the  subject,  in  the  light  of  other  matter  that  is  a  proper  subject  of 
the  adjudged  cases.  It  is  referred  to  by  legislative  action.  The  provisions  of  sec. 
Dodd,  J.,  in  The  State  v.  Newark,  86  N.  18,  art.  xi.,  of  the  Constitution  are  limi- 
J.  L.  478  (1873)  ;  s.  c.  18  Am.  Bep.  464.  tations,  and  not  grants  of  power  ;  but  as 
See,  also.  Hart  v.  Gaven,  12  Cal.  476 ;  limitations  they  are,  according  to  their 
Aigenti  v.  San  Francisco,  16  Cal.  255;  terms,  mandatory  upon  the  legislature. 
People  V,  San  Francisco  &  A.  R.  R.  Co.,  And  it  is  also  held  :  first,  by  the  words 
85  Cal.  606  ;  Burnett  v.  Sacramento,  12  '*all  property  in  this  State  "is  meant  all 
CaL  76  (1859) ;  Blanding  v.  Burr,  13  private  property,  or  all  property  other 
CaL  843 ;  Walsh  v.  Matthews,  29  Cal.  than  that  belonging  to  the  United  States 
1S8  ;  Chambers  v.  Satterlee,  40  Cal.  497  or  this  State,  or  that  which  is  public 
(1871)  ;  People  v,  Whyler,  41  Cal.  851  property  ;  second,  that  the  words  "taxa- 
(1871)  ;  Oakland  Paving  Co.  v.  Rier,  52  tion  shall  be  equal  and  uniform  throngh- 
OiL  270.  Compare  Creighton  v.  Manson,  out  the  State "  relate  to  taxation  of 
S7  CaL  613.     "  Unifonnity  '*  of  assess-  property,  and  that  the  legislature  has  no 
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§  756  (600).  Same  snl^eot.  In  TiOiririana.  —  So  iu  Louisiana, 
accordlDg  to  the  later,  if  not  the  earlier  cases,  municipal  assessments 
for  local  improvements  are  valid,  although  the  Constitution  provides 
that  all  "taxation"  shall  be  equal  and  uniform  throughout  the  State ; 
such  assessments  are  not  taxation  within  the  meaning  of  the  Consti- 
tution requiring  uniformity  of  taxation.^ 

§  737  (601).  Same  anbject.  In  BCaaouxi  and  Georgia.  —  In  Mis- 
souri, assessments  against  adjacent  owners  for  benefits  received  from 
the  opening,  &c.,  of  streets  are  a  valid  exercise  of  the  taxing  power, 
and  do  not  contravene  the  provision  of  the  Constitution  ''  that  all 
property  subject  to  taxation  shall  be  taxed  in  proportion  to  its 


power  to  exempt  any  private  property 
in  this  State  from  taxation ;  and  third, 
that  the  rate  of  taxation  on  property  for 
State  purposes  shaU  be  uniform  throogh- 
oat  the  State.  People  v,  Coleman,  4 
CaL  46,  and  High  v.  Shoemaker,  22  CaL 
363,  80  far  as  in  conflict  herewith,  are 
overmled.  And  see  Seals  r.  Amador 
Co.  Sap.,  35  Cal.  624 ;  Chambers  r.  Sat- 
terlee,  40  Cal.  497  (1871)  ;  Doyle  v.  Ana- 
tin,  47  Cal.  353,  360  (1874) ;  People  p. 
Whyler,  41  CaL  351  (1871).  In  People  v. 
Lynch,  51  Cal.  15  (1875)  ;  s.  c.  21  Am. 
Bep.  677,  it  was  held  that  in  assessments 
for  local  improvemeuts  the  apportionment 
most  be  uniform,  and  if  it  is  not,  and  is 
not  made  so,  the  legislature  cannot  Tali> 
date  it  As  to  uniformity  in  wharfage 
and  dockage  duties.  People  r.  San  Fran- 
cisco &  A.  R.  R  Co.,  35  Cal.  606.  A  tax 
on  merchants,  graduated  according  to  the 
amount  of  their  sales,  is  not  unequaL 
Sacramento  v.  Crocker,  16  Cal.  119.  A 
chaige  imposed  on  all  the  property,  per- 
sonal as  well  as  real,  of  a  designated  dis- 
trict to  construct  levees  therein  is  a  tax 
and  not  an  assessment^  and  is  not  invalid 
on  the  ground  that  it  is  not  equal  and 
uniform.  People  v,  Whyler,  41  CaL  351 
(1871) ;  Desty.  Taxation",  176,  177. 

If  a  street  is  opened  in  a  city,  and  to 
pay  for  the  land  taken,  and  the  damages 
to  improvements  thereon  or  ai^acent 
thereto,  and  ii^nred  thereby,  and  all 
other  expenses,  bonds  are  issued  ;  and  to 
pay  the  same  and  the  interest  thereon, 
•n  annual  percentage  is  directed  to  be 
kfM  on  tht  kti  benefited  thereby,  which 


percentage  is  upon  the  enhanced  Talne  of 
the  lots,  as  fixed  by  a  board  of  pnblie 
works,  this  imposition  ia  an  assessment, 
and  not  a  tax.  In  such  case  the  imtered 
to  accme  on  the  bonds,  and  the  diaoamU 
sufiiered  in  converting  them  into  cash,  ars 
incidental  expenses,  and  the  property  bene- 
fited is  only  chaiged  with  the  eod  of  the 
improvement  Doyle  v.  Austin,  47  CaL 
853  (1874).  See  and  compare  iBtate  «. 
Guttenberg,  9  Vroom  (38  N.  J.  L.),  419 ; 
Sute  V,  Elixabeth,  8  Yroam  (37  N.  J.  L.), 
142. 

1  Street  Case,  20  La.  An.  497  (1868), 
approving  Draining  Company  Case,  11 
La.  An.  338  (1856),  in  which  the  power 
of  the  legislatun  to  compel  proprietois 
to  make  or  pay  for  local  improvements  is 
considerately  and  fully  examined ;  and  it 
was  even  held  by  the  majority  of  the 
court  that  the  l^gialatore  had  Uie  power 
to  cause  lands  within  the  limits  of  a 
municipal  corporation  to  be  drained  at 
the  expense  of  the  land  benefited,  thioa^ 
the  intervention  of  a  private  corpontkn 
created  for  that  puipoee.  See,  also^  Wal- 
lace 9.  Shelton,  14  La.  An.  498  (lew 
assessments) ;  Municipality  Ko.  2  il 
Dunn,  10  La.  An.  57 ;  OTjeary  v.  Sho, 
7  La.  An.  25;  Municipality  Na  2  % 
Guillotte,  14  La.  An.  297  (1859) ;  Teit- 
man  v.  Crandall,  11  La.  An.  280  (Isfie 
assessments).  Compare  Mnnicipelity  KOi 
2  r.  White,  9  La.  An.  446  (1864) ;  Daily, 
Taxation,  182 ;  TMiite  v.  People,  94  HL 
604 ;  Richmond  &  Allegheny  R.  K.  Co.  n 
Lynchburg,  81  Ya.  47S ;  Craw  «.  TolflM^ 
96  UL  265 ;  wpra^  aee.  75a 
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▼alae."  ^  In  Greoigia  an  act  conferring  power  on  a  municipal  cor- 
poration to  assess  real  property  abutting  upon  streets  in  proportion 
to  frontage  for  the  payment  of  one*third  of  the  cost  of  improving 
them,  was  held  not  to  violate  the  constitutional  requirement  that 
taxes  shall  be  ad  valorem  and  uniform.^ 

§  758  (602).  Same  snbj^ot.  In  Kansas.  —  So  a  provision  of  the 
Constitution  of  Elansas,  under  the  title  "  Finance  and  Taxation," 
tiiat  ''  the  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
asBessment  and  taxation/'  and  another  section  under  the  title  "  Cor- 
porations," that  "  provision  shall  be  made  by  general  law  for  the 
organization  of  cities,  towns,  and  villages,  and  their  power  of  tax- 
ation, assessment,  &c.,  shall  be  so  restricted  as  to  prevent  the  abuse 
of  such  power,"  were  held  not  to  deprive  the  legislature  of  the 
power  to  authorize  local  improvements  of  streets  to  be  charged 
upon  the  adjacent  property.  In  the  latter  section,  the  word  "  assess^ 
ment "  was  construed  to  be  used  in  its  technical  sense  of  a  charge 
upon  the  adjacent  property  for  improvements,  and  in  the  former 
section  it  was  used  in  a  different  sense.^ 

§  759  (603).  Same  aubjeot  Zn  Kentucky  and  XUInois. — A  legis- 
lative enactment  in  Kentucky  incorporated  a  small  suburban  com- 
munity, in  the  vicinity  of  a  city,  called  "  The  District  of  Highlands,** 
and  authorized  its  trustees  *'  to  grade  and  pave,  or  macadamize  with 

1  Garrett  «.  8t  Louis,   25    Ko.  508  already  been  graded  at  its  own  cost,  held 

(1857),  approving  People  «.  Brooklyn,  4  ineqaitable  and  ui^ust.    Halpin  v.  Cs^p- 

V.  Y.  419;  Lexington  v,  McQuillan's  Heirs,  bell,  71  Mo.  49a. 

9  Dana  (Ky.),  518.  Note  the  protest  or  3  Hayden  v.  Atlanta,  70  Ga.  817  ;  ad- 
doQbta  of  Vbries,  J.,  in  St  Louis  v,  Allen,  hered  to  in  First  Methodist  Church  v. 
58  Ho.  44  (1878),  but  be  admits  that  the  Atlanta,  76  Ga.  181,  where,  however, 
Tifliw  stated  in  the  text  has  been  too  long  an  exemption  from  taxation  in  favor  of 
leoognized  and  acted  on  to  be  judicially  religious  societies  was  held  to  include  as- 
overthrown.  The  Constitution  of  ifts-  sessraents  for  local  improvements,  on  the 
mmri  also  provides  that  "taxes  shall  be  ground  that  they  were  favored  by  the 
uniform  vpon  the  same  class  of  subjects.  Constitution  and  by  the  general  policy  of 
within  the  territorial  limits  of  the  author^  the  SUte.  Desty,  Taxation,  178. 
ity  levying  the  tax."  An  ordinance  im-  '  Hines  v,  Leavenworth,  3  Kan.  186 
posing  a  license-tax  upon  dealers  in  meat  (1865) ;  Ottawa  Co.  «.  Nelson,  19  Kan. 
which  pennitted  those  doing  business  284.  In  Nebraska  the  same  construction 
witfain  certain  limits  to  sell  either  from  was  adopted.  Hurford  v.  Omaha,  4  Neb. 
tkeir  shops  or  from  wagons,  and  denied  to  836,  847  (1876).  Not  now  applicable. 
othera  the  right  to  seU  from  wagons,  was  Hanscom  r.  Omaha,  11  Neb.  87,  44  (1881). 
held  to  be  an  unjust  discrimination  against  See  also  No.  Ind.  R.  R.  v.  Connelly,  10 
the  latter  class,  and  void  under  the  const!-  Ohio  St  166 ;  Weeks  v,  Milwaukee,  10 
tirtioBal  provision.  St  Louis  v.  Spiegel,  Wis.  242;  St.  Paul  &  Pac.  R.  R.  Ca  v.  St 
fO  Ifo.  587.  An  anessment  for  the  cost  of  Paul,  21  Minn.  526,  528  (1875) ;  Sewall  v. 
gnding  a  section  of  a  street  charged,  in  St  Paul,  20  Minn.  511,  525  (1874) ;  aiUs, 
fart,  against  another  saetioii  iHuch  had  aac  50 ;  u^vs  aee.  778. 
VOL.  n.  — 18 
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pock  or  gravel  mj  rnblic  rrad  passing  throagli  or  into  said  district, 
within  rile  liniits  riiere*. l  :  izi.  wizh  the  assent  of  two-thirds  of  the 
owners  of  zh^  real  escare  riirjugh  which  any  snch  road  may  pass,  to 
levy  speciiil  :ai:»s  on  such  re**il  escate,  to  pay  for  such  grading  and 
paving  or  jiacaJam:.::nc''  It  was  held  that  the  act  was  constitu- 
tional, on*.:  :;:a:  d  levy  ::  a  rax.  Tipcn  petition  of  the  requisite  number 
of  land-o-.v-er5.  on  the  !and  aburricg  the  roads  improv^,  rated  by  the 
number  or*  acres  :i  each  rwner's  tract,  approached  equality  as  nearly 
as  $pecidc  :axa:ion  nii^ht  be  expected  to  do,  and  hence  could  not  be 
adjudged  unconsciriti'.'ca!  !*:r  ucjust  inequality.^  But,  on  the  other 
hand,  it  should  be  scared  tear,  in  Illinois,  it  was  held,  under  the  spe- 
cial pixni:>:or:s  of  the  lare  Consrirurion,  that  special  assessments  made 
upou  the  sole  basis  :f  !r*:crai^  were  unconstitutional,  as  containing 
neither  the  element  of  ** Tinironnity **  nor  "equality,"  which  were 
reg:irvU\i  as  essential  to  all  taxation  in  that  State,  whether  general 
or  kva!.- 

^  M.il^>hu5  r.  Hi^:hli3ds  I>b»£..  4  Bush    improre  its  streets,  and  to  assess  the  cod 
iKv.^  oiT.     See  suynu,  sec.  75:L  noOf :     Qion  the  rtcU  estate  fronting  on  the  cod- 

(.■t/-»{«  si^v.  r^O  y  templated  improTement.    In  the  case  of 

*  Ch'vM^v  r.  Unsec,  54  IU.2«:3  1 15»r  i).  Chicago  r.  Larned,  34  111.  203  (1864),  the 

eriticUi:*^  a:kI  Iioihu^  inapplicable  Ptf<?^'Ie  qaestion  of  the  constitutionality  of  this 

V.  Br\.vxl>:i.  4  N.  Y.  4ld«  ind  the  ^iecisioas  part  of  the  charter  arose,  and  was  dis- 

iu  orhvr  S:a:«  whKIx  fi-'Itow  i:.     s.  p.  Ot-  cussed   by  counsel   with   great   analytic 

tAwa  p.  Sivisvvr.  36  \\\.  211  tl5??^;  Tay-  power  and  research.    The  opinion  of  the 

lor  r.  CLaudler^   )^    HeUh.    (recc)   341^  Sapreme  Court  was,  that  the  prorisions  of 

(isr7>,  !o".*wi:'i:  Chioa^^  r.  Lirred.  i.i-  the  Constitution  were  peculiar,  and  more 

/ni.     1&  vivw  of  the  iTuportanoe  of  the  stringent  than  those  in  any  other  State 

subject,  as<.l  the  undoubted  fioc  thjit  ihfl  (but  in  this  respect,  the  court  was  prob- 

i««o::l::j:  of  :V.e  v-vurt  i*  orivsed.  is  it  ably  mistaken) ;    that  the  principles  of 

would  seeni,  :o  th*  ipfiseril  carwixt  of  the  "uniformity"  and  "equali^"  of  taza- 

deoisio?.?  el^*whe:v,  the  spevial  prvnisxon  tion  applied  to  local  as  well  as  genersl 

•f  the  C.'!:>t::'.i:ior.,  And  the  rv$iil:  rvaoht^i,  taxes,  — applied  to  special  assessments  ss 

may  be  rrv^^vrly  st.xtovl  wi;h  jome  fulness,  well  as  to  taxes  ;  and  that  a  special  ansris 

The  C«':i#:i:.::i.^:i  I  irt,  ix.  seo.  2»  deoliivd  mcnt  for  a  "Nicholson  paTement,*'  made 

that  the  OeuerAl  A:isseuibly  shall  provide  on  the  basis  of  the  frontage  of  lots  on  the 

for  levyi!)^  a  tax  by  raluation,  so  that  all  street,  was  inralid,  as  being  neither  equal 

]H^r^>n<  >haU  (viy  a  tax  in  proportion  to  nor  uniform.    The  court  was  of  opinion 

the  value  of  their  pn^(H.'rty.     It  also  con-  that  such  assessments  could  only  be  made 

tainod    the  following  provision  (art.  ix.  by  assessing  to  each  lot  the  special  bene- 

»ee.  5>:  *'Th;\t  the  c^.^riy^r-Me  autkoritifs  ot  fits  it  will  derive  from  the  improrementi 

counties,  townships  sohivU  districts,  cities,  charpfing  such  benefit  on  the  lots,  the  resi- 

towns^  iiH'i  ri7.'.ri/\<,  may  W  vested  with  due  of  the  cost  to  be  paid  by  equal  and 

jHntyr  to  assi'.^s  ami  cv^Uci't  tajnrs  f'*r  ciyrpor'  uniform  taxation.    The  prior  decisions  ia 

ate  purikKk's ;  such  taxes  to  be  uniAirin  in  that  State  upon  the  subject  are  reTiewed« 

re$}itct  to  persi>HS  ami  pntperty  irithin  the  and  in  effect,  as  it  would  seem  to  the  an* 

jurisdiction  of  the  boiiy  intfk>sing  the  same,**  thor,  overruled.    In  Ottawa  v.  Spencer,  40 

Also,  the  usual  provision  for  compensation  III.  211  (1866),  the  same  principle  was  ad« 

for  private  property  taken  for  public  use.  hered  to  and  applied  to  a  special  aMssi* 

Wf  tht  revised  charter  of  the  city  of  Chi-  ment  for  building  sidewalks,  s.  p.  St  JoIib 

il  WM  enpowerod  to  grtde,  puve,  and  v.  East  St  Louisi  60  IlL  92  (1869).    Set 
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§  760.  Same  Bnbjeot.  Zn  Tennessee.  —  The  Supreme  Court  of  Ten- 
nessee has  ej^pressed  its  approval  of  the  decisions  in  Illinois  referred 
to  in  the  preceding  section,  and,  under  the  sections  of  the  Constitution 
of  the  State  given  in  the  note/  has  held  that  local  assessments  are 
included  in  the  provisions  requiring  all  property  to  be  taxed  accord- 
ing to  its  value ;  and  therefore  that  it  is  beyond  the  power  of  the 
legislature  to  authorize  a  municipality  to  pave  its  streets  and  chaige 
the  cost  thereof  on  the  adjoining  lots  in  proportion  to  their  respec- 
tive fronts^ 

§  760  a.  Same  snbject.  In  New  Jersey ;  Change  of  Judicial  Deci- 
sion and  its  Bffect ;  Agens'  Case  and  the  Doctrine  it  established. 
—  The  course  of  decision  in  New  Jersey,  showing  the  practical 
workings  of  the  doctrine  that  the  cost  of  local  improvements  may 
be  wholly  assessed  upon  the  abutting  property,  and  the  effect  of 
judicial  decisions  afterwards  made  that  this  could  not  be  constitu- 
tionally done,  is  full  of  interest  and  instruction.  By  the  terms  of 
many  of  the  municipal  charters  of  that  State,  local  improvements 

DoimoTan  v.  Green,  57  111.  68  ;  People  v.  State  taxation.      In  1830    the  Supreme 

Canty,  55  111.  33 ;  Wider  v.  East  St  Loais,  Court,  in  Marr  v.  Enloe,  1  Yerg.  452,  had 

55  m.  133 ;  Liringston  Co.  Sup.  v,  Wei'  decided,  contrary  to  the  decisions  else- 

der,  64  IlL  427  (1873),  5  Chicago  Legal  where,  that  the  taxing  power  could  not  be 

Kews,  265.    As  to  provisions  of  the  new  delegated  to  municipalities  ;  to  meet  which 

CoQstitation  of  Illinois,  and  construction  the  following  section  of  the  Constitution 

of  sec.  4,  art.  ix.  thereof,  in  relation  to  of  1834  was  adopted   (art.  ii.  sec.  28)  : 

uranicipal  taxes  and  assessments,  see  Web-  **  The  General  Assembly  shall  have  power 

gter  r.  Chicago,  62  111.  302  (1872);  8.  c.  to' authorize    counties    and    incorporated 

4   Chicago  Legal    News,   116;    Prim   v,  towns  to  impose  taxes  for  county  and  cor- 

Belleville,  59  111.  142;  Sherlock  ».  Win-  poration  purposes  respectively  ;"  but  *'all 

netka,   68  III.  531  ;  Hundley  v,  Lincoln  property  shaU  be  taxed  according  to  its 

Park  Comm'rs,  67  111.  559  ;  Desty  Taxa-  value,  and  upon  the  principles  established 

tion,   178.      Chicago   v.    Lamed    is    ap-  in  regard  to  State  taxation."     Post,  sees. 

proved  by  the  Supreme  Court  of  Arkansas  761,  776,  778.     **  City  purposes  "  defined. 

(Peay  r.   Little  Rock,   32  Ark.  31,  41,  New  York,  Re,  99  N.  Y.  569. 
1877),  and  in  Tennessu.    Taylor  v.  Chand-         «  McBean  v.  Chandler,  9  Heisk.  (Tenn. ) 

Ict;  9  Heisk.  349  (1877).     Assessing  va-  849  (1872)  ;  s.  c.  24  Am.  Rep.  308.     Un- 

cant  lots  having  forty-five  feet  frontage  der  this  decision  the  abutting  property  es- 

npon  a  street  for  two  lateral  service  pipes  capedasi)ecific  charge,  estimated  to  amount 

eonnecting  with  the  water  main,   when  to  $1,500,000.     The  two  previous  cases  in 

other  lots  having  but  twenty-five  feet  front  that    State  where    sidewalk    a.(t8essments 

are  asBeaeed  for  one,  held  void.     Warren  v.  were  sustained   (Franklin  v.  Maberry,  6 

Cbieago,  118  111.  329.  Humph.    (Tenn.)    371  ;    Washington    v, 

*  Art.  ii.  sec.  27  of  the  Constitution  of  Nashville,  1  Swan,  177)  were  distinguished 

of  1884  requires  "  that  all  prop-  and  limited.   Must  all  local  improvements. 


erty  shall  be  taxed  according  to  its  value,     such  as  sewers,  sidewalks,  paving  streets, 
that  Talne  to  be  ascertained  in  such  man-     be  now  made  at  the  expense  of  all  the  tax- 


la  the  legislature  shall  direct,  so  that  payers  of  the  city,  or  may  they  be  made 
iStut  aame  ahall  be  equal  and  uniform  on  the  principle  adopted  in  Illinois  ?  Su* 
throughout  the  State."    This  relates  to    pra^  sec.  759,  note.    Post,  sec.  761. 
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were  to  be  paid  for  by  assessing  the  cost  in  full  on  the  lands  front- 
ing on  the  streets  improved.  This  method  of  providing  for  the  cost 
of  local  improvements  had  been  practised  in  former  years,  and  sus- 
tained, or  assumed  by  the  couits  of  the  State,  in  a  number  of  cases, 
to  be  correct.^  Under  this  accepted  doctrine  some  of  the  cities 
of  New  Jersey  were  stimulated  to  make  extravagant  and  whoUy 
unnecessary  improvements,  assessing  the  entire  cost  thereof  on  the 
lands  abutting  on  the  streets  improved ;  issuing  their  own  bonds 
to  pay  the  cost,  and  looking  to  local  assessments  on  the  property 
improved  for  reimbursement^  Litigation  and  consequent  delay  en- 
sued ;  and  meanwhile  the  market  values  of  such  property  so  declined 
that  in  many  instances  it  was  not  worth,  or  would  not  sell  for,  more 
than  a  fraction  of  the  assessment  The  validity  of  assessing  the 
whole  cost  of  local  improvements  upon  the  ac^oining  pi-operty  was 
under  these  circumstances  vigorously  assailed,  and  the  subject  then 
underwent,  perhaps  for  the  first  time  in  the  State,  the  most  thorough 
consideration.  The  result  was  that  the  Court  of  Errors  and  Appeals^ 
in  1875,  held  that  an  assessment  of  the  cost  of  a  local  improvement^ 
or  of  two-thirds  of  the  cost,  could  not  be  made,  arbitrarily,  on  the 
land  fronting  on  the  street  improved ;  that  an  assessment^  to  be  valid, 
must  be  laid  proportionately  according  to  the  benefits  conferred,  and 
not  in  excess  thereof ;  and  hence  that  assessments  of  the  entire  cost 
of  improvements  made  upon  adjoining  land  **  by  the  lineal  foot  *  or 


1  Paison  r.  Sweet,  18  N.  J.  L.  (IJ.  S. 
Green)  11^6 ;  Patersoo  v.  Soc.  for  Manot, 
24  X.  J.  L.  3S5 ;  Martin  r.  CuTon,  26 
K.  J.  L.  2-2S  ;  State  r.  Newark,  27  X.  J.  I* 
1S5,  193  :  Sute  r.  New  Brunswiok,  30 
K.  J.  L.  305  :  State  r.  Eliabeth,  Ih.  365; 
Sute  r.  Jersey  City,  IK  521,  529  ;  8.  c. 
Ih,  547,  551  ;  Sute"  r.  Fuller,  S4  N.  J.  L. 
2J:  ;  State  r.  Newark,  85  N.  J.  L.  168  ; 
8:ate  r.  PAssaio,  37  N.  J.  L.  65,  68  ;  Sute 
•.  KUraKeth,  40  N.  J.  Lm  27 S,  fifjnna,  kc 
742,  note  :  f\\st^  sec.  $0^,  and  note.  It 
ought«  however,  to  Ite  ivniarked  that  the 
q\ie$tion  a»  to  the  validity  of  that  method 
of  making  assessment:!  for  local  improve* 
nienta  had  neTti>r  N?<en  pT«Mnted  to  the 
cvurta  of  the  State  with  much  empkuit 
for  decision.  In  1566  a  fonnUe  attack 
was  made  u)K>n  the  method  of  a«v«nng 
the  entinp  ci^t  of  Kval  impi\>Tement»  on 
aei^hboring  p(v>|vrty,  in  Maasachuwtti ; 
bat  tKe  court  trailed  the  prtctioe  back  to 
the  jw  1658,  and  declined  to  disturb  a 
wUM  «Qtton»  alt^M^b  it  mi|^t  bi 


shown  to  be  defective  as  a  theoiy.  Doigui 
V.  Boston,  94  Mass.  228.  Three  jean 
later  the  subject  was  discussed  at  giest 
length  in  New  York,  but  the  Conit  of  A^ 
peals  decided  to  adhere  to  the  enstomsiy 
method,  for  the  same  reason.  Litchfield 
«.  Vernon,  41  N.  Y.  128. 

*  This  was  noUbly  the  case  with  the 
dty  of  Eliabeth,  which,  shortly  alter  its 
revised  charter  was  granted  in  1863  (P.  I* 
K.  J.,  1863,  c  109),  oommenoad  to  msks 
extensive  locsl  improvements,  some  of 
which  were  needed,  bat  many  of  whieh 
were  merely  aids  to  real  estate  ipecalar 
tiona.  Miles  of  wooden  pavemsats  wtn 
laid  across  the  meadows  and  tbroq^  the 
woods  s^joining  the  boili-ap  pottioB  of 
the  city ;  city  bond^  amoantiiig  to  ser- 
enl  millions  of  doUsrs,  were  inaed  sad 
sold  to  obtain  ready  money  to  pay  for  tbe 
work,  in  anticipation  of  the  cnllsctioo  of 
the  assessments.  The  entiie  coot  of  the 
improvements  wm  ssMsssd  on  thft  had 
lio&tiQg  on  tbs  iBpnvod 
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otherwise,  without  regard  to  the  particular  beuefit  each  lot  received, 
were. unconstitutional  and  void.^ 

^  State  V.  Newirk,  87  N.  J.  L.  415  ;  the  city's  obligatioiiB  for  interest  and  ear- 

a.  a  18  Am.  Hep.  729  (1875).    This  is  rent  expenses.    Of  coarse  no  such  burden 

known  as  the  **  A^ena  caa$^"  and  arose  un*  could  be  borne.    The  result  was  that  the 

der  the  charter  of  Newark,  which  provided  leg^lature  attempted  to  relieve  the  muni- 

for  sssewing  two-thirds  of  the  ooet  of  local  eipality  (see  Act  1878,  P.  L.  N.  J.  p.  182), 

improrements  on  adjoining  land,  —  there-  by   changing   the   method    of   enforcing 

mainder  to  be  paid  by  the  dty  at  large,  judgments  against  the  city;  which  was  sns* 

The  charter  of  Elisabeth  required  the  entire  tained  in  Qabler  v.  Elizabeth,  42  N.  J.  L. 

ami  to  be  asseaaed  on  the  land  "  on  a  street  79.     Act  of  1880 :  In  view  of  the  insolvent 

or  section  of  a  street  improved."    The  condition  of  the  cities  of  Elizabeth  and 

jndges  themselves  fiilly  admit  that  Agens'  Rah  way,  a  supplement  to  the  act  to  regn- 

ease  changed  the  decisions  (see  40  N.  J.  L.  late  proceedings  upon  application  for  vrrits 

278,  279).     It  is  a  carious  fact  that  the  of  mandamus,  was  passed  in  the  year  1880. 

Agens  Case  was  signed  in  the  Court  of  By  that  supplement  the  Supreme  Court  was 

Errors  before  only  a  bare  quorum,  three  directed,  whenever  application  was  made 

Snpreme  Court  judges    and  five   "  lay  for  a  writ  of  mandamus  to  compel  a  mn- 

jn<^(ea,"  two   of   whom,  however,    were  nicipality  to  pay  a  judgment,  to  take  tes- 

'  memben  of  the  bar.    Two  Supreme  Court  timony  in  order  to  ascertain  and  determine : 

-Jndgea  and  the  five  "lay  judges"  voted  to  (1)  The  total  indebtedness  of  such  nmni- 

''reTcrse  the  Supreme  Court,  and  one  Sn-  cipal  corporation,  the  time  when  payable, 

preme  Court  judge  disMUtad.    87  N.  J.  L.  and  the  rate  of  interest  payable  thereon  ; 

416,  486.   This  decision,  it  may  perhaps  be  (2)  the  real  value  for  pur]K>6es  of  taxation 

■  nfely  said,  has  always  been  regarded  by  of  the  taxable  property  within  such  corpo- 

nearly  aU  the  Snpieme  Court  judges  as  un-  ration;   (3)  the  amount  required  to  be 

wise,  even  although  sound  in  principle,  raised  within  such  corporation  for  neces- 

It  waa  a  reversal  of  Judges  Dq>ue,  Fan  sary  expenses  for  municipal  and  other  )inr- 

Sfdtelt  and  WoodkuU.    85  N.  J.  L.  168.  poses  during  the  current  year  ;  and  (4)  the 

("Agens"  is  erroneously  called  "Agurs"  highest  rate  of  taxation  capable  of  being 

in  that  report)     Following  the  "Agens  imposed  on  such  corporation  without  injury 

Case"  the  Court  of  Errors,  in  1876,  in  the  to  the  interests  of  the  creditors  of  the  cor- 

eaae  of  Bogert  «.  Elizabeth,  27  N.  J.  Eq.  poration  whose  claims  were  not  yet  due. 

6«8,  held  that  the  method  of  making  as-  P.  L.  N.  J.  1880,  p.  102 ;  Sup.  to  Kev. 

•easments  prescribed  in  the  charter  of  Eliza-  Stats.  442.     The  second  section  of  the  act 

beth  was  abaolutely  void  from  beginning  declared,  that  it  should  not  be  lawful  to 

to  end.  require  any  municipal  cor]K)ration  by  man' 

The  result  of  the  delay,  accumulation  of  damvs  to  raise  for  such  judgment,  in  any 

costs  and  interest,  depreciation  of  the  mar-  one  year,  more  than  such  sum  as,  in  addi- 

ket  values  of  property,  the  clouding  of  tion  to  the  amount  found  to  be  required 

titles,  and  of  these  decisions,  was  greatly  for  necessary  expenses  as  aforesaid,  will  be 

to    embarrsss    some   municipalities,    and  raised  in  such  municipal  corpoi-ation  by 

wholly  to    disable  others    to    pay  their  imposing  the  highest  rate  of  taxation  as 

debts.    In  this  last  category  fell  the  city  determined  in  the  manner  aforesaid,  and 

of  Elizabeth.    After  the  decision  in  the  any  sum  ordered  to  be  raised  by  taxation 

Agens  Case  the  legislature  passed  several  was  required  to  be  included  in  the  next 

sets  for  relaying  the  assessments  in  a  con-  annual  tax  levy  for  such  municipal  corpo- 

•titntloDal  manner,  but  by  the  time  this  ration.     Provision  was  also  made  for  dis- 

eoold  be  done  the  market  value  of  the  de-  tributing  the  fund  raisefl  under  the  act, 

linqoent  land  had  almost  disappeared,  and  and  consolidating  applications  for  writs 

the  mnedy  was  ineffectnaL      Resort  to  of  mandamiu,     Tliis  supplement  to  the 

gmeral  taxation  was  therefore  necessary,  mandamus  act  of  1880  was  h^Id  to  be  in* 

By  1879  it  would  have  required  annual  valid  as  to  creditors  whose  debts  had  been 

tiTntiim  at  the  rate  of  six  per  cent  to  meet  eoTUracted  prior   to   its  passage.     Mun- 
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§  760  b.   Local  AsseBsment  Aots  not  in  oonfliot  with  the  Four- 
teenth Amendment  —  The  Supreme  Court  of  the  Uuited  States^  in 

day  r.  Rahway,  43  N.  J.  838 ;  B.  c.  lb,  property  for  the  purpose  of  iazation  for 

395.  the  space  of  ten  days  after  the  time  fixed 

lu  1883,  all  efforts  to  accost  the  debt  of  by  law  wheu  taxes  become  a  lien  upon 

Elizabeth  having  failed,  an  attempt  was  land    in   such    municipality,   or   should 

made  to  enforce  payment  of  the  judgments  neglect  or  fail  to  levy  the  taxes  specified 

against    the   city,    amounting    to    about  in  said  act  at  the  time  required  by  law,  it 
(^,000,000,  by  compelling  the  board  of;  should  be  the   duty  of  the  governor  to 

assessment  to  levy  a  special  tax  for  that^  |  cause  a  notice  to  be  given  to  the  mayw  of 

purpose,  under  the  act  of  1878,  mentione(|^  such  mxmicipality,  or  to  the  president  or 

above.     Thereupon  the  members  of  the  chairman  of  the  legislative  or  governing 

board  resigned.    In  this  emergency,  which  body,  if  there  was  no  m^or,  calling  atten- 

had  to  be  met  and  dealt  with,  the  legisla-  tion  to  the  fact  that  the  local  authorities 

ture,  in  1884,  doubtless  at  the  instance  of  boards,  or  officers  authorized  to  levy  such 

the  city,  passed  two  acts,  which,  as  they  /taxes  are  not  in  existence  and  qualified  to 

are  novel  in  their  provisions  and  as  the  lact,  or  that  they  have  neglected  to  oom- 

principal  act  was  sustained  by  the  highest  mence  the  assessment  or  valuation  of  prop* 

courts  of  the  State,  we  have  thought  it  erty,  or  that  they  have  neglected  or  failed 

worth  while  to  state  the  substance  of  them  to  levy  said  taxes  ;  which  notice  should 

with  some  fulness.  further  state  that  unless  proceedings  be 

New  Jersey  Insolvent  Municipalities  Be-  duly  taken  to  make  the  assessment  or  val- 
lief  Acts :  —  One  of  these  acts  gave  the  nation  within  ten  days  after  the  giving  of 
county  board  of  assessors  power,  in  case  of  [ ,  the  notice,  the  governor  would  appoint 
vacancy  in  the  office  of  assessor  or  board  •  ^commissioners  of  taxation  under  the  act 
of  as&essors  in  any  township  or  city,  to  ;  ^to  make  the  assessment  and  levy  of  taxes 
appoint  a  committee  of  three  to  levy  the  as  therein  provided.  If  the  governor. 
State,  State  school,  and  county  taxes  at  the  expiration  of  ten  days  from  the 
therein.  P.  L.  N.  J.  1884,  p.  72  ;  Sup.  to  service  of  such  notice,  should  be  satisfied 
Rev.  985.  The  other  act  was  entitled  that  the  vacancy  still  existed,  or  that  the 
'*  An  act  to  provide  for  and  secure  the  local  boards  or  officers  had  not  commenced 
raising  of  revenue  for  the  execution  of  the  assessment  of  valuations  of  property 
the  public  duties  of  maintaining  public  for  taxation,  or  that  said  taxes  had  not 
schools,  preventing  the  destruction  of  been  levied  at  the  time  required  by  law, 
property  by  fire,  preserving  the  public  it  should  thereupon  become  his  duty  to 
health,  supporting  the  poor,  maintaining  Appoint  and  commission  three  freehold- 
police,  and  keeping  the  highways  and  ,  era,  residents  of  such  municipality,  to  be 
streets  in  a  safe  condition  for  public  use,  known  as  Commissioners  of  Taxation.whose 
within  the  limits  of  incorporated  cities,  duty  it  should  be,  '*  under  the  authority 
towns,  and  municipalities  in  cases  where  of  said  act,  to  levy  taxes  for  such  sums  as 
the  local  or  municipal  authorities  or  officers  they  should  deem  expedient  for  the  fol- 
fail  to  provide  for  the  performance  of  such  lowing,  and  no  other  purposes  :  1.  For 
duties,"  In  this  latter  act  it  was  pro-  the  support  of  public  schools  and  the  re- 
vided  that  wherever  in  any  city,  town,  or  pair  of  school -houses.  2.  For  protecting 
municipality  the  local  boards  or  officers  property  within  such  city,  town,  or  mu- 
authorized  by  law  to  assess  and  levy  the  nicipality  from  fire.  3.  For  the  protec- 
taxes  mentioned  in  the  title  to  the  act  tion  and  maintenance  of  the  public  health 
should  not  be  in  existence  and  qualified  within  such  city,  town,  or  municipality, 
to  act,  at  the  time  when  by  law  assess-  4.  For  the  maintenance  and  support  of  the 
raents  or  valuations  of  taxable  property  poor.  5.  For  the  support  and  mainte- 
may  be  commenced  in  any  year,  or  when-  nance  of  a  police  force  within  such  city, 
ever  such  local  boards  or  officers  should,  town,  or  municipality.  6.  For  keepin** 
for  any  cause  whatever,  neglect  or  fail  to  the  highways  and  streets  within  the  limits 
commence  the  assessment  or  valuation  of  of  such  city,  town,  or  municipality  in  a 
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cases  from  various  States  presenting  the  question  in  different  phases, 
have  held  that  State  laws  imposing  upon  the  property  or  persons 

safe  condition  for  pnblio  nse.  7.  For  the  ment,  in  addition  to  the  taxes  specified  in 
expenses  of  assessing  and  coUecting  the  the  act  The  Supreme  Court,  howeyer, 
taxes  levied  under  this  act,  and  in  addi-  held,  in  the  case  of  Reid  v.  Wiley,  49~ 
tion  thereto  a  sum  to  meet  deficiencies  not  N.  J.  L.  473,  that  the  act  was  a  general  j 
exceeding  ten  per  cent  of  the  sums  re-  law  and  constitutional ;  and  in  the  case  / 
quired  to  be  raised  for  the  above-stated  of  Thompson  v.  Wiley,  lb,  476,  the  same  / 
purposes."  The  statute  further  provided  court  held  that  the  commissioners  had  no 
that  "  all  taxes  levied  in  pursuance  of  this  power  to  levy  taxes  to  pay  debts  of  the 
act  shall  be  applied  solely  to  the  purposes  city.  The  decisions  of  the  Supreme  Court 
for  which  they  were  levied  ;  and  it  shall  in  these  cases  were  afterwards  unanimously 
be  unlawful  to  appropriate  or  use,  or  di-  sustained  by  the  Court  of  Errors,  for  the 
lect  or  order  their  appropriation  or  use,  reasons  given  by  the  Supreme  Court.  The 
for  any  other  purpose  or  j^urposes  what-  decision  of  the  Court  of  Errors  was  not 
ever."  And  it  was  further  provided  that  reported.  Under  these  acts  the  city  con^ 
the  taxes  levied  by  the  commissioners  tinned  to  perform  its  essential  functions 
should  be  collected,  paid  over,  distributed,  as  a  municipality  without  disturbance  from  ^ 
appropriated,  and  apportioned  pro  rata  its  creditors.  y" 
among  the  objects  therein  named,  and  ex-  Concurrently,  however,  with  the  pas- 
pended  by  the  same  officers  or  bodies,  and  sage  of  the  statutes  to  protect  the  city 
in  the  same  manner,  as  if  they  had  been  from  its  creditors,  other  acts  toere  passed 
levied  by  the  boards  or  officers  whose  providing  for  the  compromise  and  adjust- 
duty  it  was  under  existing  laws  to  levy  jnent  of  the  debt.  In  the  year  1881  (P.  L. 
the  same;  and  it  was  further  provided  N.J.  p.  127),  "An  act  in  relation  to  en- 
that  the  commissioners  and  all  officers,  cumbered  cities"  was  passecl,  which  recited 
IxNirdB,  or  bodies  who  should  be  concerned  that  some  cities  of  the  State  were  encum- 
in  the  collection,  holding,  disbursing,  pay-  bered  with  debt  to  an  extent  in  excess  of 
ing  over,  and  expending  or  directing  the  their  ability  to  pay  the  interest  thereon, 
expenditure  of  the  taxes  or  the  proceeds  and  providing  for  a  declaration  of  insol- 
of  the  taxes  levied  in  pursuance  of  the  vency  to  be  made  by  the  governing  body 
act,  should  be  for  all  purposes  of  the  act,  of  the  city,  and  authorizing  a  settlement 
and  as  respects  said  taxes  and  their  pro-  to  be  made  by  agreement.  Some  creditors 
ceeds,  the  officers  of  the  State,  and  any  of  Elizabeth  expressed  their  willingness  to 
official  bonds  given,  or  to  be  given  by  reduce  the  amount  of,  and  adjust,  their 
them,  should  enure  to  the  benefit  of  the  claims  ;  but  others  declined  to  do  so.  The 
State  as  well  as  to  any  person  or  corpora-  city,  however,  promulgated  a  plan  of  settle- 
tion  interested  therein.  ment,  and  issued  adjustment  bonds  to  be 
TTnder  this  statute  and  the  other  stat-  used  in  refunding  the  debt.  In  order  to  raise 
utes  for  levying  State  and  county  taxes,  money  to  pay  interest  on  the  new  bonds 
the  city  of  Elizabeth  was  practically  en-  issued  to  assenting  creditors,  an  act  was 
abled  to  obtain  money  for  all  necessary  passed  in  the  year  1886  (P.  L.  N.  J.  p.  75) 
porposes,  without  at  the  same  time  being  making  it  the  duty  of  the  boards  or  officers 
re<|uired  to  assess  and  levy  any  taxes  to  having  power  to  assess  and  levy  taxes  for 
pay  any  of  its  outstanding  obligations.  State  and  county  purposes  in  any  city,  to 
No  litigation  arose  over  the  validity  of  the  levy  an  additional  tax  therein  for  the  pur- 
act  providing  for  lev3ring  State  and  county  pose  of  securing  the  payment  of  the  in- 
taxes,  but  ertditors  of  the  city  assailed  the  terest  and  principal  on  all  bonds  issued, 
Mer  statute  frain  two  directions.  One  ob-  and  that  might  be  issued,  under  the  act 
tained  a  writ  of  certiorari,  charging  that  which  provided  for  making  settlement  of 
tlie  act  was  not  a  general  law  such  as  the  the  debt  of  encumbered  cities  ;  such  addi- 
Ccmstitiition  requires  ;  another  applied  for  tional  tax  to  be  applied  by  the  city  officers 
a  writ  of  mandamus  to  compel  the  com-  exclusively  for  those  purposes.  *  In  this 
BusBioners  to  levy  a  tax  to  pay  his  judg-  way  the  new  bonds  of  the  assenting  cred* 
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legislatiyely  detennined  to  be  benefited,  the  ooet^  in  whole  or  in  parC^ 
according  to  legislative  discretion,  of  local  improvements,  and  provid- 
ing a  mode  of  judiciaUy  contesting  the  chaige  or  tax,  and  for  notice 
appropriate  to  the  case,  did  not  deprive  the  owner  qf  his  property 
wUhaut  due  process  of  law  within  the  meaning  ot  the  Fourteenth 
"^  J    Amendment.^ 

§  761.  Qen«nd  Revolt  summed  op.  —  The  general  results  of  the 
foregoing  extended  reference  to  the  judgments  of  the  courts  of  Uie 
several  States  concerning  local  improvements^  and  assessments  in 
respect  tliereof,  are  here  summed  up  by  the  author,  accompanied 
with  some  critical  and  explanatory  observations :  — 

1.  A  local  assessment  upon  property  immediately  and  specially 
benefited  by  a  local  improvement  of  a  street^  although  resting  for  its 
foundation  upon  the  taxing  power,  is  distinguishable  in  many  re« 
spects  from  a  tax  levied  for  the  general  purposes  of  the  State  or  the 
general  purposes  of  the  municipality. 

The  soundness  or  reasonableness  of  this  proposition  is  recog- 
nized by  the  l^slation  of  Parliament,  which  has  constantly 
distinguished  between  taxes  for  Uie  benefit  of  the  whole  king- 
dom and  those  laid  for  the  improvement  of  a 


iton  were  protected,  and  non-Mftentiiig  U.  8.  578  (1888),  fostainiog  jndgmeBt  of 

creditors  were  left  without  any  practical  Coort  of  Appeals  of  Kemimehf^  thai  aa 

maans  of  enforcing  their  daims  against  act  of  that  State  aothoriang  street  ioH 

the  citj.     At  present  nearly  aU  of  the  proTeinents  to  be  made  at  '*  the  exdnsit* 

debt  has  been  compromised  ;  bat  the  city  costs  of  the  ownen  of  the  loft  in  mA 

is  still  at  this  date  (1890)  acting  nnder  foorth  of  a  aqnare,  to  be  equally  appor* 

the  statutes  mentioned  above.  tioned  by  the  genenl  eovmeil  of  tha  city 

As  to  rights  of  creditors,  see  mUe^  chapa.  according  to  the  number  of  tqiara  SmI 

iy.,  rii.,  xiv.  ;  po&t^  chap.  xx.  owned  by  them  vespectiTsly,  azeept  tfail 

^  DsTidson  r.  New  Orleans,  96  XT.  8L  comer  lots  shaU  pay  twenty-fiTc  p«  cwl 

97,  104  (1S77\  (assessment  for  draining  more  than  others,**  waa  valid.     Acta  cf 

swamps).     County  of  Mobile  r.  Kimball,  this  kind  are  snatained  by  tha  eonits  af 

102  r.  S.  691  (1$50).  where  the  county  Kentucky.     Prestoa  a.  Bobeit%  11  Badi, 

of  MobUe  was  compelled  by  the leglOature  570,  S$7;  Beck  v.  Obat»  IS  Bosh,  MB; 

to  loan  its  credit  for  a  local  work,  pub^  Broadway  Baptist  Church  v.   McAtai^  S 

in  its  character,  of  general  benefit  to  the  Bush,  50S,  516.  ^nle,  aee.  754.  mad  aoto; 

State,  and  of  especial  benefit  to  the  county,  fotiy  sec.  SOS  a. 

Hi^r  r.  lUwlamation  District,  111  U.  8.  >  Viner*s    Abr.   ^'Sewen";    CUBya^ 

701  (1SS3),  reclamation  of  lands  in  r<i/i-  Pig.    '•Sewers*';    Bedfoid    Unmi    Poor 

fgmia,  laying  the  buiden  on  the  districts  Guani.    r.    Bcdfoid    Impr.    Comm*!!^  7 

and  penons    benefited.    Similar   legisla-  Exch.   777 ;  Bostoo  Seamen'a  FV.  Soo.  m, 

tion  in  Xfv  J«r$ey  sustained.     Wurts  v.  Boston.  116  llassi  181    (1874)  :  a.  a  17 

Hoagland«  114  T.  S.  606  (1$$4) :  a.  c.  Am.  Repi  153,  per  Dmna.  J.    Thai  Isad 

below,  41  N.  J.  L.  175,  179,  distinguished  asspssments  while  made  by  Tiitaa  cf  tha 

KccBV.  Diiggs  Drainage  Co.,  45  N.  J.  L.  taxing  power  are  not  "  tszca  "  m  tfail  iMid 


tl.    United  States  r.  Memphis,  97  T.  S.     is  generally  uaed  in  coaatitotioiM,  claiten^ 
p877).    WalatoB  v.  NeTin,  ISS    and  xvfcnua  stalatn»  aee  Cooiqr^  To* 
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It  IS  alao  reoognized  by  the  legidation  of  pei-haps  every  State  in 
the  XJnioiL^  Hence,  as  is  elsewhere  shown,  a  statutable  ex- 
emption of  designated  property  firom  ^'  taxation  "  does  not  in- 
clude an  exemption  from  local  assessments.'  Hence,  also,  as 
we  have  already  seen,  provisions  in  State  Constitutions  con- 
cerning equality  of  "taxation"  are  generally,  although  not 
invariably,  held  not  to  apply  by  their  intrinsic  force  to  local 
assessments.^ 

2.  A  local  assessment  or  tax  upon  the  property  benefited  by  a 
local  improvement  may  be  authorized  by  the  legislature. 

Where  the  Constitution  of  a  State  treats  local  assessments  as 
taxes,' and  includes  them  in  its  provisions  as  to  the  manner  in 
which  taxes  shall  be  laid,  its  requirements  in  that  behalf  must, 
of  course,  be  observed.^ 

Where  there  is  no  special  constitutional  restriction,  the  ex- 
pense of  the  local  improvement  may  be  authorized  by  the 
l^;islature  to  be  apportioned  on  some  other  basis  than  that  of 
value  of  the  property  within  the  taxation  district. 

3.  Special  benefits  to  the  property  assessed,  that  is,  benefits 
leoeived  by  it  in  addition  to  those  received  by  the  community  at 
large,  is  the  true  and  only  just  foundation  upon  which  local  assess* 
ments  can  rest;^  and  to  the  extent  of  special  benefits  it  is  eveiy* 


tioD,  68S  ;    Bomraghi^   Taxation,  435  ;  Am.  Rep.  158  ;  Wright  v.  Boston,  9  Cnsh. 

Boroogh  of  Qreensborg  v.  Yonng,  58  Pa.  288,  241 ;  Yeatman  v.  Crandall,  11  I^a. 

St.  280  ;  Hoyt  v.  Saginaw,  19  Mich.  89 ;  An.  220  ;  Allen  v.  Galveston,  51  Tex.  302; 

a.  C  3  Am.  Rep.  76  ;  Maloy  v.  Marietta,  Austin  v.  Gulf,  Col.  &  Santa  Fe  R.  R., 

11  Ohio  St.  636  ;  Egyptian  Levee  Co.  v.  45  Tex.  234  ;  Round  tree  v.  Galveston,  42 

Haidin,  27  Mo.  495,  497  ;  Uhrig  v.  St.  Tex.  613,  626 ;  Palmer  v.  Strumpf,  29  lud. 


lis,  44  Mo.  458 ;  Lockwood  v,  St.  Lonia,  829;  ante,  sec.  746  et  aeq, 
84  Mo.  20 ;  Garrett  v.  St  Louia,  25  Mo.         ^  AnU,  sec  616,  and  note  ;  sec.  752, 

605 ;  Crowlej  v.  Copley,  2  La.  An.  829  ;  and  note. 

Wilmington  v.  Yopp,  71  N.  C.  76 ;  Hay-         *  Poai,  sec.  776,  and  cases  cited. 
den  V.  Atlanta,  70  Ga.  817 ;  l^erton  v.         *  JnU,  sees.  754-759,  762. 
Greao  Cov«  Springs,  19  Fla.  140  ;  Wright         *  McBean    v.     Chandler,     9     Heisk. 

V.  Chicago,  46  111.  44;  Hinea  v.  Leaven-  (Tenn.)  349  (1872)  ;  s.  c.  24  Am.  Rep. 

worth,  8  Kan.  186  ;  Mots  v,  Detroit,  18  308,  cited  aiOi.     Illinois  role,  aiUe,  sec 

Mich.   495 ;   WUliams  v.   Cammack,   27  759,  noU. 

Miaa.  209;  Lexingtonv.  McQuillan's  Heirs,         *  Barnes  v.  Dyer,  56  Yt  469,  citing 

9  Dana  (Ky.),  518;  King  v.  Portland,  2  text.   See  also  Baltimore  «.  Johns  Hopkins 

Ore|^  14S ;  Tidewater  Co.  v.  Coster,   18  Hospital,  56  Md.  1 ;  Hanscom  v.  Omaha, 

K.  J.  £q.  519 ;  People  v.  Lynch,  51  CaL  11  Neb.  87  ;  post,  sec.  809,  and  note.  Tlie 

15  ;  8.  o.  21  Am.  Rep.  676  ;  Richmond  &  proposition  of  the  text  coincides  with  the 

A.  fi.  B.  Ca  V.  Lynchburg,  81  Ya.  478  ;  concluaion  reached  by  Mr.  Hare,  after  a 

VoKblk  City  v,  Ellis,  26  Gratt.  224;  Mc-  very  full  review  of  the  course  of  American 

Oeahee  v.  Mathia,  21  Ark.  40 ;  Merrick  decisions  upon  the  subject.    1  Hara  Am* 

V.  Amhent,  12  Allen,  500 ;  Boston  Seam.  Const.  Law,  286-315. 
8oc  «.  Boston,  116  Maia.  185 ;  8.  c.  17 
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where  admitted  that  the  legislature  may  authorize  local  taxes  or 
assessments  to  be  made. 

4.  When  not  restrained  by  the  Constitution  of  the  particular  State, 
the  legislature  has  a  discretion,  commensurate  with  the  broad  domain 
of  legislative  power,  in  making  provisions  for  ascertaining  what  prop- 
erty is  specially  benefited  and  how  the  benefits  shall  be  apportioned. 

This  proposition,  as  stated,  is  nowhere  denied ;  but  the  ad- 
judged cases  do  not  agree  upon  the  extent  of  legislative  power. 
The  courts  which  have  followed  the  doctrine  of  the  leading 
case  in  New  York^  have  asserted  that  the  authority  of  the  legis- 
lature in  this  regard  is  quite  without  limits ;  but  the  decided 
tendency  of  the  later  decisions,  including  those  of  the  courts  of 
New  Jersey,  Michigan,  and  Pennsylvania,  is  to  hold  that  the 
legislative  power  is  not  unlimited,  and  that  these  assessments 
must  be  apportioned  by  some  rule  capable  of  producing  reason- 
able equality,  and  that  provisions  of  such  a  nature  as  to  make 
it  legally  impossible  that  the  burden  can  be  apportioned  with 
proximate  equality  are  arbitrary  exactions  and  not  an  exercise 
of  legislative  authority. 

5.  The  assessments  may  be  made  upon  all  the  property  specially 
benefited  by  the  particular  improvement  according  to  the  exceptional 
benefit  each  lot  or  parcel  of  property  actually  and  separately  re- 
ceives.    This  is,  perhaps,  the  method  most  generally  adopted  by  the 

1  People    V.  Brookl}ii,   4    N.   Y.  419  public  shoald  pay  for  it.    To  force  an  ex* 

(1851);  anU^   sees.  616,  752.     See  cases  pensive  improvement  [against  the  consent 

from  the  States  named,  and  others  referred  of  the  owners,   or  a  mig'ority  of  them] 

to  in  the  last  note  to  this  section.    If  the  upon  a  few  property  owners  against  their 

reader  will  compare  the  opinion  of  Chief  consent,  and  compel  them  to  pay  the  en* 

Justice  Gibso7i,  in  Kirby  v.  Shaw,  19  Pa.  tire  expense,  under  the  delusive  pretence 

St.  258  (1852),  with  that  of  Chief  Justice  of   a  corresponding  spedjic    benefit  con- 

Affiiew,  in  the  Washington  Avenue  Case,  ferred  upon  their  property,  is  a  tpecies  of 

69  Pa.  St.  352  (1871),  and  in  Seely  v,  despotism  that  ought  not  to  be  peqeta- 

Pittsburgh,   82   Pa.  St.  360    (1877),   re-  ated  under  a  government  which  claims  to 

ferred    to    infra,   he    will  discover  how  protect  property  equaUy  with  life  and  lib- 

widely   they  differ  (although  the   actual  erty.     Besides  its   manifest  iiguatice,  it 

judgments    may   not    conflict)     concern-  deprives    the   citiien    practically  of  the 

ing  the  amplitude   of   legislative    power  principal  protection  [aside  from  conttita- 

in    respect    of    taxes    and    impositions,  tional  restraints]  against  ni^jast  tazatioiiy 

In   the  case  of   Guest  v.  Brooklyn,   69  viz.,  the  responsibility  of  the  repraeeDta* 

N.  Y.    506   (1877),    Church,    C.   J.,  not  tive  for  his  acts  to  his  conatitaenta.    As 

denying  the  power  of  the  legislature  to  respects  general    taxation  where    all  an 

authorize    local    assessment    against   the  equally  aJffected,  this  operates,  but  it  has 

owner's  consent,  condemns  the  system,  as  no    beneficial    application   in   preventiog 

authorized  and  practised  in   New  York  local  taxation  for   pablic  improrenMote. 

and  Brooklyn,  "as  unjust  and  oppressive,  The  majority  are  never  backward  in  em* 

imaoimd  in  principle,  and  vicious  in  prac-  senting  to,  or  even  demanding,  impraw- 

tioe.     The  right  to  make  a  public  street  ments  which  they  may  eqjoy  witlKmt  tl* 

upon  pnblio  necessity,  and  the  pense  to  themselvei." 
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legislation  in  this  country,  and  it  is  the  one  which,  in  the  author's 
judgment,  is  right  in  principle  and  the  most  just  in  its  practical 
"workings. 

6.  Where  the  property  is  urban,  and  has  been  platted  into  blocks, 
with  lots  of  equal  depth  which  abut  the  local  improvement  for 
which  the  assessment  is  made,  and  there  are  no  special  constitu- 
tional restrictions  in  the  way,  and  nothing  in  the  nature  and  circum- 
stances of  the  particular  case  to  make  an  assessment  in  proportion 
to  the  frontage  of  the  lots  upon  the  improvement  work  manifest 
injustice,  it  is  generally,  but  not  always,  regarded  as  within  the 
competency  of  the  legislature  to  provide  that  it  may  be  so  made. 

As  to  sidewalks,  this  is  scarcely  disputed  or  open  to  dis- 
pute. As  to  grading,  paving,  and  sewers,  the  basis  of  frontage, 
where  sustained,  is  regarded  as  a  convenient,  practicable,  and  in 
most  cases  in  the  long  run  a  just  method  of  ascertaining  the 
benefits  severally  received,  since  the  benefits  actual  and  prob- 
able to  the  abutters  is  generally  proportioned  to  the  length  of 
their  respective  fronts  ;  and  hence  this  rule,  as  a  rule  of  appor^ 
tionment,  is  one  which,  on  the  conditions  above  named,  the 
legislature  may,  in  its  discretion,  prescribe.^ 

7.  Under  the  same  conditions  and  restrictions,  the  legislature  may 
authorize  the  assessment  upon  the  lots  benefited,  in  proportion  to 
their  superficial  area. 

But  if  other  than  abutting  lots  are  assessed  in  this  mode, 
and  especially  if  the  property  thus  assessed  cannot  as  of  right 
participate  in  the  benefit  and  use  of  the  local  improvement,  and 
the  extent  of  the  assessment  district  is  such  as  to  include  lots 
directly  and  largely  benefited  with  those  only  indirectly  and 
slightly  benefited,  then,  since,  on  this  basis,  all  lots  are  to  be 
assessed  by  the  same  rule,  viz.,  that  of  superficial  area,  this 
mode  of  assessment  will  not,  under  such  circumstances,  be 
sustained.^ 

8.  Whether  it  is  competent  for  the  legislature  to  declare  that  no 
part  of  the  expense  of  a  local  improvement  of  a  public  nature  shall 
be  borne  by  a  general  tax,  and  that  the  whole  of  it  shall  be  assessed 
upon  the  abutting  property  and  other  property  in  the  vicinity  of  the 
improvement,  thus  for  itself  conclusively  determining,  not  only  that 
such  property  is  specially  benefited,  but  that  it  is  thus  benefited  to  the 

1  Thomas  v.  Gain,  infra ;  Washington  therein,  are  stated.    Post,  sec.   809,  and 

Arenae    Case,    infra;    supra,  sec.    752,  note. 

note,  where  the  decisions  in  Pennsylvania         '  Thomas    v.   Gain,   infra ;   Seely  «. 

and  elsewhere  are  referred  to.      Supra,  Pittsburgh,  infra;  Preston  v.  Rudd,  84 

•ae.  760  a,  where  the  coarse  of  decision  Ky.  150. 
in  Jicw  Jersey,  and  the  present  doctrine 
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extent  of  the  cost  of  the  improvement^  and  then  to  provide  for  the  ap> 
portionment  of  the  amount  by  an  estimate  to  be  made  by  designated 
boards  or  ofScers,  or  by  frontage  or  superficial  area,  is  a  question 
upon  which  the  courts  are  not  agreed.^  Almost  all  of  the  earlier 
cases  asserted  that  the  legislative  discretion  in  the  apportionment  of 
public  burdens  extended  this  far,  and  such  legislation  is  still  upheld 
in  most  of  the  States.  But  since  the  period  when  express  provisions 
have  been  made  in  many  of  the  State  Constitutions,  requiring  uniform 
mity  and  equality  of  taxaiian,  several  courts  of  great  respectability, 
either  by  force  of  this  requirement  or  in  the  spirit  of  it,  and  perceiv- 
ing that  special  benefits  acttcally  received  by  each  parcel  of  contribute 
ing  property,  was  the  only  principle  upon  which  such  assessments 
can  justly  rest,  and  that  any  other  rule  is  unequal,  oppressive,  and 
arbitrary,  have  denied  the  unlimited  scope  of  l^islative  discretion 
and  power,  and  asserted  what  must  upon  principle  be  regarded  as 
the  just  and  reasonable  doctrine,  that  the  cost  of  a  local  improve- 
ment can  be  assessed  upon  particular  property  only  to  the  extent 
that  it  is  speciaUy  and  peculiarly  benefited ;  and  since  the  excess 
beyond  that  is  a  benefit  to  the  municipality  at  laige,  it  must  be 
borne  by  the  general  treasury.^ 


^  Supra,  sees.  752,  note,  760  a,  and 
notes.     Post,  sec  809,  and  note. 

*  Seely  v,  Pittsburgh,  82  Pa.  St.  360 
(1877) ;  8.  c.  22  Am.  lUp.  760 ;  Wash- 
ington Avenue  Case,  69  Pa.  St.  352 
(1871);  8.  c.  8  Am.  Rep.  255,  in  both 
of  which  Judge  Agnew  discusses  the  sub- 
ject, aud  vindicates  the  two  propositions 
laid  down  in  the  opinion  of  Sharswood,  J., 
in  Hammett  v,  Philadelphia,  65  Pa.  St. 
146 ;  8.  c.  8  Am.  Law  Reg.  (n.  s.)  411 ; 
8.  c.  8  Am.  Rep.  615,  viz.  :  "Local 
assessments  can  only  be  constitutional 
when  imposed  to  pay  for  local  improve- 
ments, clearly  conferring  special  benefits 
on  the  properties  assessed,  and  to  the  ex* 
tent  of  these  benefits.  They  [local  assess- 
ments] cannot  be  imposed  when  the  im- 
provement is  either  expressed,  or  appears 
to  be  for  the  general  benefit."  Hammett's 
Case  followed.  Orphans'  Asylum  Appeal, 
111  Pa.  St.  135;  Wistar  v.  Philadelphia, 
111  Pa.  St.  604. 

In  Hammett'a  Case,  on  the  principle 
that  repaving  a  street  is  a  general  benefit, 
it  was  decided  that  the  expense  could  not 
be  met  by  a  local  assessment,  although  it 
is  admitted  that  the  expense  of  the  origi- 
nal paving  may  be  thus  defrayed.     This 


particular  application  of  the  principle  is 
of  doubtful  correctness,  and  it  has  been 
denied  to  be  sound  in  Missouri,  See, 
in/rcL,  sec.  780,  note.  In  Wistar  v,  Phila- 
delphia, 80  Pa.  St.  505  (1876)  ;  s.  c.  21 
Am.  Rep.  112,  the  exact  point  decided 
was  that  under  jwwer  to  the  city  to  **  pre- 
scribe by  ordinance  that  paving  of  streets 
and  of  footways  should  be  done  at  the 
expense  of  the  owners  of  the  ground** 
the  city  could  not  tear  up  a  pavement 
which  was  good,  had  been  built  at  the 
abutter's  expense  only  three  years  before, 
and  needed  no  repair,  and  require  it  to  be 
replaced  at  the  owner's  expense  with  a 
new  and  costly  one  [granite  curb,  &c.], 
the  right  to  do  this  not  being  deemed 
sufficiently  explicit;  and  the  case  was 
distinguished  from  one  of  repair.  The 
point  decided  in  the  Washington  Avenne 
Case  is  stated,  ante,  sec.  752,  note.  Seely 
V.  Pittsburgh,  infra,  was  similar  to 
the  case  of  Washington  Avenue ;  and  it 
was  held  that  the  cost  of  paving  Penn 
Avenue  in  Pittsburgh,  which  extended 
along  platted  lots  and  also  beyond  and 
along  suburban  and  unplatted  property, 
could  not  be  authorized  by  the  legislature 
to  be  assessed  by  the /nm^o^  rale.    After 
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§  762  (604).   Road   Tluees  and   compnlaory  Street   Labor ;  yoU- 
.  —  In  a  previous  chapter^  the  subject  of  municipal  authority 


■tating  the  cost  of  the  improvement  to  original  paving.      There   was  no  special 

have  been   $850,000,   and  the  character  provision  of  the  Constitution  applicable. 

of  the  avenne,  Affnew,  C.  J.,  says,  with  The  Chief  Justice  says :   **  It  thus  appears 

mpliAsis  :   **  This  blending  of  city  and  that  the  statute  in  question  [city  charter] 

oanntiy,  of  city  lots  and  farm  lands,  of  undertakes  to  fix  at  the  mere  will  of  the 

the  residences  of  the  living  and  the  graves  legislature  the  ratio  of  the  expense  to  be 

of  the  dead  [St  Mary's  Cemetery],  consti-  put  upon  the  owner  of  the  property  along 

tote  a  group  so  motley  and  discordant,  a  the  line  of  the  improvement ;   and  the 

series  so  wanting  in  similitude  and  uni-  question  is,  whether  such  an  act  is  valid." 

fonnity,  that  the  firontage,  or  per4bot  rule  The  Court  of  Errors  and  Appeals  decided 

cannot  be  applied  to  it.     It  is  so  plainly,  it  was  not.    The  basis  of  the  judgment, 

palpably,   rankly,  and  ruinously  ui^nst,  affirming  the  principle  of  The  Tidewater 

It  most  be  pronounced  no  proper  or  lawful  Co.   v.  Coster,   18  N.  J.  £q.  619,  was 

mode  of  special  taxation,  but  an  injustice  '*  that  cost  of  a  public  improvement  might 

10  groea  as  to  be  void  against  the  ri^ts  be  imposed  on  particularized  property  to 

of  property  as  protected  by  the  BiU  of  the  extent  to  which  such  property  was 

Bights"    (the  indefeasible  right  to   ac-  exceptionally  benefited,  and  that  any  spe- 

qnivs^  poaseea,  and  protect  property,  &c.  cial  burthen    beyond   that  was  illegal." 

See  opinion  in  Washington  Avenue  Case  This  is  the  only  theory,  it  is  maintained^ 

for  the    enumeration  of   these    rights),  upon  which  local  assessments  can  be  sus- 

A  ftatute  authorizing  the  assessment  of  tained ;  and  the  judgment  <^  the  court 

property  in  the  rural  district  used  as  farm  necessarily  implied  that  the  amonnt  or 

land,  by  the  foot-front  rule,  for  grading  proportion  of  special  benefits  could  not  be 

or  other  local  improvements  upon  a  pub-  arbitrarily  determined  by  a  legislative  act 

He  avenue  upon  which  it  abuts,  held  un-  and  chaiged  upon  the  abntters,  but  would 

coDstitutionid.    Scranton  o.  Pa.  Coal  Co.,  have  to  be  ascertained  and  apportioned  in 

105  Pa.  St  445  (1884) ;  following  Wash-  some  other  mode,  as  by  an  estimate  of 

ington  Av.  Case,  59  Pa.  St  852  ;  Seely  such  benefits,  to  be  separately  made  by  a 

«.  Pittsburgh,  82    Pa.  St  860 ;  Craig  v.  proper  board  of  officers.     In  the  subse- 

Philadelphia,   89  Pa.   St.  265  ;    City  v.  quent  case  of  the  New  Brunswick  Rubber 

Bole,  93  Pa.  St  15.    Infra,  sec  794.  Co.  v.  N.  B.  Street  Comm'rs,  88  N.  J.  L. 

The  judgment  in  the  Seely  Case,    in  190  ;  6.  c.  20  Am.  Rep.  880  (1875),  the 

view  of  the  facts,  must  be  admitted  to  be  Supreme  Court  held  the  very  strict  view 

light  by  aU  except  those  who  ascribe  a  that  a  sewer  act  which  authorized  the 

practical  omnipotence  to  the  legislative  Commissioners   of    Streets   and    Sewers, 

power  in  such  matters, — a  view  which  upon  the  completion  of  any  sewer,  "to 

o>Terlooks   the   substantial  difference  be-  ascertain  the  whole  cost  thereof  and  the 

tween  general  taxation  and  the  imposing  size  of  all  the  lots  drained  thereby,  and  to 

of  a  special  burden  upon  particular  prop-  fix  the  amount  to  be  paid  for  each  in  such 

erty,  inespective  of  political  or  municipal  propartiona  as  may,  in  thejudgmtiU  of  the 

districts.   This  distinction  is  clearly  stated  commissioners,  be  just  and  equitable,"  was 

bj  Beasley,  C.  J.,  in  State  v.  Newark,  87  unconstitutional,  because  it  failed  specifi- 

K.  J.  L.   415 ;  8.  G.   18  Am.  Rep.  729  cally  to  determine  the  mode  of  distrib* 

(1876) ;  supra,  sec  760  a  ;  post,  sec.  809,  uting  the  burden  ;  that  is,  as  we  under- 

and  note.    In  Uiis  ease  the  city  of  New-  stand  it,  since  no  assessments  can  be  made 

aik  had  been  authorized  by  the  legislature  except  for  special  benefits,  the  act  ought 

to  repave  the  roadbed  of  any  of  its  streets,  distinctly  to  require  the  assessments  to  be 

and  to  assess  two-thirds  of  the  cost  on  the  made  on  this  basis.    But  the  act  did  not 

•hutting  property,  and  the  remaining  third  exclude  this  basis,  and  it  would  probably  be 

«i  tlie  pabUc  at  laige.    It  improved  a  held  elsewhere  as  sufficient  to  support  an 

•treat  accordingly.    No  point  was  made  assessment  which  was  in  fact  made  npon 

tlMt  tba  work  was  n^NM^,  matead  of  the  right  principle.   See  Thomaa  ••  Gaai^ 
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over  streets,  and  also  over  roads  and  highways  within  the  corporate 
limits  of  municipalities,  has  been  considered.^  Special  provision 
for  road  or  street  labor  is  not  unfrequently  made  in  charters ;  and 
unless  there  be  some  restrictive  constitutional  provision,  the  legisla- 
ture may  empower  the  municipal  authorities  to  require  the  inhabi- 
tants to  pay  road  taxes,  or  perform  road  labor,  which  is  in  effect  a 
tax.  Not  only  so,  but  the  legislature  has  the  constitutional  power 
to  authorize  a  city  corporation  to  levy  taxes  or  expend  money  to 
improve  public  roads  outside  of,  but  leading  into,  the  city.^  And  the 

infra.      Neither   absolute   certainty   nor  in  the  case  before  it,  this  plan  was  made 

exact  equality  is  practicable  in  such  mat-  to  a])ply  to  all  property  ( irrespective  of 

ters,  and  cannot  be  judicially  exacted.     A  its  character  and  the  amount  of  benefits 

similar  provision  to  that  condemned  in  actually  received)  which  the  city  council 

Ntw  Jersey  may  be  found  in  many  of  the  might  resolve  had  been  benefited,  it  was 

States.     See  supra,  sec.  760  a,  considered  to  be  unconstitutional,  because 

Thus  the  General  Municipal  Incorpora-  it  was  legally  impossible  that  it  could 

tion  Act  of  Indiana,  in  respect  of  sewers,  ''apportion  the  burden   justly,   or  with 

drains,   and  cisterns,   provides   that  the  such   approximate   justice  as   is  usoally 

assessment  of  the  cost  thereof  shall  be  attainable  in  tax  cases,  and  that  it  must 

upon  the  owners  of  the  property  benefited  fall  to  the  ground  like  any  other  merely 

thereby  **  in  such  equitable  pro{K)rtion  as  arbitrary  action  which  is  supported  by  no 

the  common  council  may  deem  just,*'  not  principle."    See,  also,  McBean  v.  Chand* 

to  exceed  ten  per  cent  of  the  vsdue  of  the  ler,  9  Heisk.  (Tenn.)  849  (1872) ;  s.  c.  24 

property.      First   Presb.   Church   v.   Ft.  Am.   Rep.  308  ;    in   which   the  frontage 

Wayne,  86  Ind.  888  (1871 ) ;  s.  c.  10  Am.  rule  was  held  to  be  in  conflict  with  the 

Rep.  85.  provisions  of  the  Constitution  of  Tenneasu 

In  Vermont  a  statute  empowering  a  city  requiring  taxation  according  to  value:  amU^ 

to  make  local  assessments  on  the  property  sec.  760.     N.  Y.  &  N.  H.  R.  R.  Co.  v. 

fronting  upon  sidewalks  ''  for  so  much  of  New  Haven  (what  constitutes  special  ben- 

the  expense  thereof  as  they  shall  deem  just  efits),  42  Conn.  279  (1875)  ;  8.  c.  19  Am. 

and  equitable  "  was  held  to  be  unconstitu-  Rep.  584  ;  State  v.  Ramsey  Co.  Dist.  Ct., 

tional,  because  it  did  not   fix  a  certain  88  Minn.  295,  holding  also  that  gradin|^ 

standard  of   assessment,    the    court,  per  filling,  &c.,  in  several  streets  may  be  se 

Veasy,  J.,  saying,  ''the  words  just  and  connected  as  to  be  properly  prosecuted  at 

equitable  do  not  import  with  reasonable  one  improvement   for  which   one  aaeev- 

certainty,  a  limitation  to  particular  bene-  ment  may   be  made.      Mode  of  tw^lnng 

fits  to  property  benefited."      Barnes    v.  sewer  assessments  further  discussed,  pod. 

Dyer,  56  Vt.  469.  sees.  806-808. 

In  Michigan  the  court  was  of  opinion  *  Ants,  chap,  xviii.  sees.  676-679. 
that  a  sewer  assessment  on  the  basis  of  A  uniform  road  land  "  tax  of  four  dol« 
frontage  could  not  as  a  matter  of  law  be  Inrs  to  each  quarter  section  of  land,**  im- 
held  to  be  illegal  because  not  laid  in  pro-  spectivc  of  value,  was  sustained,  then 
}>ortion  to  actual  or  probable  benefits,  being  no  constitutional  limitation  in  re- 
Warren  r.  Grand  Haven,  80  Mich.  24.  sp<»ct  to  the  rule  of  apportionment  of  the 
The  subject  of  such  assessments  was  elab-  public  burdens.  Burl.  &  Mo.  R.  R.  R.  Co. 
orately  discussed  by  Cooley,  C.  J.,  in  the  v.  Lancaster  County,  4  Neb.  293  (1876). 
■ubeequent  case  of  Thomas  v.  Gain,  85  t  Skinner  r.  Hntton,  33  Mo.  244 
Mich.  155  (1876)  ;  8.  c.  24  Am.  Rep.  585,  (1862).  The  legiskture  of  the  Sute  has 
in  which,  while  the  court  did  not  deny  the  power,  unless  expressly  restndned  hy 
that  with  proper  provisions  a  sewer  assess-  the  Constitution,  to  authorise  a  mimid* 
might  be  authorized  to  be  made  pal  corporation  to  levy  a  tax  upoo,  or 
Hm  btili  of  mi^ptrfteUU  arta^  yet,  as  require  a  license  from,  penont  ludsg  thi 
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grant  in  the  charter  of  a  city  of  a  power  to  require  road  labor  from  all 
male  residents,  between  certain  ages,  is  not  an  infringement  of  the 
provision  of  the  State  Constitution  which  requires  ''  that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  shall 
pay  a  tax  in  proportion  to  the  value  of  his  property,"  the  court 
being  of  the  opinion  that  this  clause  was  intended  to  direct  a  uni- 
form mode  of  taxing  property,  but  not  to  deprive  the  legislature  of 
the  power  to  resort  to  other  species  of  taxation  if  it  saw  fit  to 
do  so.*  Power  to  the  corporate  authorities  of  a  town  "to  make 
such  rules,  orders,  regulations,  and  ordinances  as  to  them  shall  seem 
meet  for  repairing  streets,"  was  held,  in  view  of  the  general  legisla- 
tion on  the  same  subject,  to  give  authority  to  require  the  inhabi- 
tants compuUorUy  to  labor  on  the  streets  for  the  purpose  of  repairing 
them,  and  this,  although  there  was  also  express  power  (regarded  by 
the  court  as  cumulative)  to  levy  a  tax,  to  be  expended,  among  other 
purposes,  for  street  repairs.^ 

Under  a  constitutional  provision  requiring  "all  taxes  to  be  as 
nearly  equal  as  may  be,"  the  legislature  may  authorize  the  levy  of 
poll-tax  by  municipaJ  corporations,  and  may  exempt  the  members  of 
fire  companies  from  the  payment  of  such  tax,  —  this  coDStruction 
being  aided  by  the  long  acquiescence  of  the  people  in  laws  and 
charters  authorizing  such  taxes.^ 

§  763  (605).  Power  to  Tax  mnst  be  plainly  Conferred.  —  It  is  a 
principle  universally  declared  and  admitted  that  municipal  corpora- 
tions can  levy  no  taxes,  general  or  special,  upon  the  inhabitants  or 
their  property,  unless  thQ  power  he  plainly  and.  unmistakably  conferred} 

paved  streets  of  a  city,  for  the  purpose  of  State  ».  Maysville,   12  S.  C.  76  ;  Zanes- 

keeping  the  same  in  repair.    Chess  v.  Bir-  ville  v.  Richards,  5  Ohio  St.  589  ;  Swamp 

mingham,  1  Grant  (Pa.)  Cas.  488  (1857);  Land  Dist.  v.  Haggin,  64  Cal.  204;  Green 

Brooklyn  v,  Breslin,  57  N.  Y.  591  (1874).  r.  Ward,  82  Va.  324  ;  English  v.  People, 

See  Bennett  r.  Birmingham,  81  Pa.  St.  15  96  111.  666  ;  State  v.  Van  Every,  75  Mo. 

(1850);  ante,  sec.  682  ;  post,  sec.  792.  530  ;  Peters  v.  Lynchbui^,  76  Va.  927  ; 

»  Sawyer  v.  Alton,  4  111.  130  ;  Tipton  Schoolfield  v.  Lynchburg,  78  Va.  366. 
V.  Norman,  72  Mo.  880.  A  municipal  corporation  cannot  levy  a 

*  State  V.  Halifax  Comm'rs,  4  Dev.  L.  tax  in  the  absence  of  delegated  authority 
(N.  C.)  845  (1888).  from  the  State  {ante,  sec.  741  ;  Meriwether 

■  Faribault  r.  Misener,  20  Minn.  896  v.  Garrett,  102  U.  S.  472),  and  the  power 

(1874).  to  contract  indebtedness  does  not  by  im- 

•  Caldwell  r.  Rupert,  10  Bush,  182  plication  confer  authority  to  levy  taxes  for 
(1873),  where  the  text  is  quoted  and  doc-  the  payment  of  the  debt.  Jeffries  i;.  Law- 
trine  approved  and  applied.  Kniper  v.  rence,  42  Iowa,  498  (1876).  But  see  lim« 
Loaiaville,  7  Bush,  599 ;  M.  E.  Church,  itation  on  this  last  proposition,  ante,  sec. 
lure,  66  N.  Y.  895  (1876);  Sewall  p.  St  741,  and  the  judgment  of  the  Supreme 
Fknl,  20  Minn.  511  (1874),  citing  text ;  Court  of  the  United  States,  in  United 
Vaooe  V.  Little  Bock,  80  Ark.  489  (1875);  States  v.  New  Orieans,  98  U.  S.  881;  Ralls 
Heine  v.  Levee  Comm'rs,  19  Wall.  660  ;  Co.  Ct.  v.  United  Stotes,  105  U.  S.  788. 
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It  has,  indeed,  often  been  said  that  it  must  be  specifically  granted  in 
terms ;  but  all  courts  agree  that  the  authority  must  be  given  either 
in  express  words  or  by  necessary  or  unmistakable  implication,  and 
that  it  cannot  be  collected  by  doubtful  inferences  from  other 
powers,  or  powers  relating  to  other  subjects,  nor  can  it  be  deduced 
from  any  consideration  of  convenience  or  advantage.  It  has,  how« 
ever,  been  held  by  the  Supreme  Court  of  the  United  States  that  the 
power  to  levy  a  tax  may  be  implied  from  an  express  power  to  incur 
an  obligation,  where  the  authority  to  tax  must  have  been  intended 
by  the  l^slature  as  the  means  of  payment,  and  there  is  nothing 
in  the  legislation  applicable  to  the  case  to  rebut  the  implication.^ 
It  is  important  to  bear  in  mind  that  the  authority  to  municipalities 
to  impose  burdens  of  any  character  upon  persons  or  property  is 
wholly  statutory,  and,  as  its  exercise  may  result  in  a  divestiture 
and  transfer  of  property,  it  must  be  clearly  given  and  strictly  pur* 
sued.^  This  rule  applies,  as  we  have  already  seen,  to  proceedings' 
by  municipal  corporations  under  the  delegated  right  of  eminent 
domain,  and  it  extends  equaUy  to  proceedings  under  the  taxing 
power,  including  special  assessments  for  local  improvementa^ 


"r 


1  Ante^  sec.  741  ;  United  States  v. 
New  Orleans,  98  U.  S.  341  ;  Ralls  Co.  Ct 
V.  United  SUtes,  105  U.  S.  733 ;  infm,  sec 
769. 

'  Text  approved  in  St.  Haiy's  Indus- 
trial School  V,  Brown,  45  Md.  310  ;  and 
Yansant  r.  Harlem  Stage  Co.,  59  Md. 
380. 

•  Amtft  chap.  xvi.  sec.  605  «<  seq, 

«  Sharp  p.  Spier,  4  HiU  (N.  Y.),  76 
(1843);  Sharp  v.  Johnson,  lb,  92  ;  Mays 
V.  Cincinnati,  1  Ohio  St.  268  (1853); 
Zanesville  r.  Richards,  5  Ohio  St  589 ; 
Beatty  v.  Knowles,  4  Pet.  152  ;  Dvckmaa 
».  New  York,  1  Seld.  (5  N.  y!)  434; 
liCavenworth  p.  Norton,  1  Kan.  432 
(1863);  Bumes  v,  Atchison,  2  Kan.  454  ; 
Henry  v.  Chester,  15  Yt  460  (1843)  (na- 
ture of  authority  discussed  by  Redfitld^ 
J.);  Asherille  Ci^mra'rs  v.  Means,  7  Ired. 
I^  (X.  C.)  406  (1847);  Jonas  v.  Cincin- 
nati.  18  Ohio,  318  (1849);  Oregon  S.  Xav. 
Co.  i\  Portland,  2  Greg.  81 ;  Harmony  Tp. 
Trs.  r.  Osborne,  9  Ind.  458  (1857);  How- 
ell r.  Buflalo,  15  N.  Y.  512;  Burnett  p. 
Buffalo,  17  N.  Y.  383  ;  Manice  v.  New 
York,  8  N.  Y.  120  ;  Fairfield  r.  Ratcliff, 
to  lowm,  396  (I86rt):  Hendenon  v.  Balti- 
a  Md.  852  (1855) ;  Rathbun  at. 
\  18  Bftib.    898;   State  i.  Jeraey 


City,  26  N.  J.  L.  444  ;  1  N.  J.  L.  809; 
Columbia  o.  Hunt,  5  Rich.  L.  (S.  C.)  550; 
Chicago  V.  Wright,  32  IlL  192  ;  Tayior  ». 
Donner,  31  Cal.  480  ;  Emery  «.  San  F. 
Gas  Co.,  28  Cal.  345  ;  St  Louis  v.  Laqgh- 
lin,  49  Mo.  559  (1872);  Dwarris  on  SUt- 
utea,  749  ;  Murray  v.  Tucker,  10  Bush, 
240  (^%^i\  approving  text ;  Mobila  i. 
Baldwin,  57  Ala.  61 ;  Stone  v.  Mobile,  57 
Ala.  61 ;  State  v.  Outtenbeig,  89  N.  J.  L. 
660 ;  Ya.  &  Tenn.  R.  R.  Co.  «.  Washing- 
ton Co.,  30  Gratt  471 ;  Richmond  v.  Dm* 
iel,  14  Gratt.  385. 

Where  a  geKtrtd  tax  is  mthoriied  liy 
statute  and  a  rate  prescribed,  the  lax  ciB* 
not  be  levied  by  special  taxatum,  nor  ea 
the  late  be  exceeded;  power  to  impoiei 
special  tax  or  a  special  asaesBment  camot 
be  exercised  by  imposing  a  geneial  tax. 
Webster  v.  People,  98  HI.  843 ;  DabaqM 
V.  Chicago,  D.  4  M.  K.  R.  Ca,  47  Ion, 
201. 

A  statute  delegating  power  to  diaigi 
the  property  of  individual  with  the  ex- 
pense of  local  improvementa  must  bi 
strictly  pursued  ;  whatever  step  the  h^ 
lature  has  prescribed  to  be  tdcen  theieii 
cannot  be  declarsd  by  the  oonrta  to  li 
merely  directory  or  immateriaL  MtaM 
9.  Portcharter,  71  K.  Y.  809. 
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§  764  (606).  Same  snbjeot.  —  Therefore,  the  power  to  tax  (using 
the  word  in  its  strict  and  proper  sense,  as  a  means  of  raising  munici- 
pal revenue)  cannot  be  inferred  from  the  general  welfare  clause  in 
a  charter ;  ^  nor  is  it  usually  to  be  implied  from  authority  to  license 
and  regulate  specified  avocations;^  nor  from  legislative  authority 
permitting  certain  improvements  to  be  made,  or  liabilities  to  be 
created,  unless  such  appears  on  the  whole  to  have  been  the  clear 
l^islative  intent ; '  nor  is  it  included  in  the  police  power.^  . 

§  765  (607).  Same  snbjeot.  Special  Powers  oonstmed.  —  So, 
conformably  to  the  principles  adopted  for  the  construction  of  this 

"  The  burden  is  upon  the  corporation  nati,  1  Ohio  St.  268  (1858).  If  the  ob- 
to  show  the  grant  [to  lay  taxes]  by  ex-  jects  or  subjects  of  taxation  are  expressly 
pnss  words  or  necessary  implication.  For  designated,  the  right  to  tax  for  other  ob- 
oCherwise  it  cannot  be  justified  in  the  ex-  jects  or  subjects  cannot  be  derived  from 
ercise  of  this  high  prerogative  of  sover-  the  general  power,  though  expressly  con- 
dgnty."  Per  Lumpkin^  J.,  in  Savannah  ferred,  to  enact  by-laws  for  the  good  gov- 
«.  Uartridge,  8  Ga.  28-26  (1850).  Stat-  emment  of  the  town.  Asheville  Comm'rs 
ntes  authorizing  the  levying  of  taxes  are  v.  Means,  7  Ired.  L.  (N.  C.)  406  (1847). 
strictly  construed,  and  if  there  is  much  *  AnUy  chapter  on  Ordinances,  sees, 
doubt,  that  doubt  exempts  the  citizen  281-865,  898.  And  see  Mays  v.  Cincin« 
bom  the  burden.  lb,  ;  Lot  r.  Ross,  38  nati,  supra;  Cincinnati  v,  Bryson,  15  Ohio, 
AU.  156,  161  (1861).  "The  law  [author-  625  (1846),  approving  Boston  v.  Schaffer, 
izing  local  assessments]  must  be  strictly  9  Pick.  419.  Compare  Cincinnati  v.  Buck- 
followed  as  to  all  its  substantial  require-  ingham,  10  Ohio,  261,  and  1  Ohio  St.  268- 
ments.*'  Per  Lawrencef  J.,  Scammon  v.  274,  as  to  correctness  of  which  qucere; 
Chicago,  40  111.  146.  <*  Possessing,  as  Mobile  o.  TuiUe,  3  Ala.  187  ;  Collins  v, 
these  municipal  corporations  do,  the  power  Louisville,  2  B.  Mon.  (Ky.)  184  ;  State  v. 
of  assessment  and  sale  of  private  property,  Roberts,  11  Gill  &  J.  (Md.)  506,  per 
often  wielded  by  the  indiscreet  and  selfisli.  Archer^  J. ;  Columbia  v.  Beasly,  1  Humph, 
the  grossest  abuses  would  inevitably  fol-  (Tenn.)  240  ;  infra,  sec.  768. 
low,  if  they  were  not  held  strictly  within  •  Leavenworth  r.  Norton,  1  Kan.  482 
the  powers  granted  and  the  means  pre-  (1863);  Bumes  v.  Atchison,  2  Ran.  454  ; 
scribed  for  the  execution  of  these  powers.'*  atUe,  sec.  162,  and  cases  cited.  The  power 
Per  Stuart,  J.,  Kyle  v.  Malin  (relating  to  to  make  an  improvement  does  not  imply 
power  to  tax  for  local  improvement),  8  or  carry  with  it  the  power  to  levy  a  spe- 
Ind.  34-87  (1856).  **  It  is  undoubtedly  cial  assessment  upon  property  benefited  to 
tme,  as  held  by  this  court  in  Richmond  pay  for  the  improvement.  Such  assess- 
••  Daniel,  14  Gratt.  387,  that  laws  confer-  ments  can  only  be  made  where  the  power 
ring  the  power  of  taxation  upon  a  munici-  to  do  so  is  plainly  conferred  and  strictly 
pal  corporation  are  to  be  construed  strict-  followed.  Wright  v.  Chicago  (assessments 
ly  ;  and  so,  too,  are  exemptions  from  for  deepening  river),  20  111.  252  (1858)  ; 
taxation  to  be  construed  strictly,  and  Columbia  v.  Hunt  (curbing  assessment), 
when  the  power  of  taxation  has  been  once  5  Rich.  (S.  C.)  550  ;  Chicago  v.  Wright, 
conferred,  it  is  not  to  be  crippled  or  de-  82  IIL  192 ;  Annapolis  v,  Harwood,  82 
stroyed  by  strained  interpretation  of  sub-  Md.  471  (1870).  Power  "to  regulate  and 
sequent  laws.**  Per  Jaynea,  J,,  Omnge  &  improve  sidewalks"  does  not  authorize 
A.  R.  R.  Co.  V.  Alexandria  Council,  17  special  assessments  upon  adjoining  owner ; 
Gntt.  (Va.)  176  (1867).  Tax  levied  hyde  but  such  improvements  may  be  paid  for 
fado  aldermen  valid.  Dean  v.  Gleason,  16  out  of  the  corporation  treasury.  Fairfield 
Wifc  1-17  (1862);  ante,  chap.  ix.  sec.  276.  v.  RatcUff,  20  Iowa,  396. 

^  Ante,  sees.  857-865 ;  Mays  v.  Cincin-         *  Jackson  v,  Newman,  59  Miss.  385. 
TOL.  n.  — 19 
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class  of  powers,  it  is  held  that  where  a  statute  specifies  certain 
purposes  for  which  taxes  may  be  levied  by  the  municipal  authori- 
ties, and  adds  "  or  for  any  other  purpose  they  may  deem  necessary,** 
these  general  words  will  authorize  taxation  only  foi:  purposes  of  the 
same  general  character  with  those  already  enumerated.^  So,  power 
"  to  levy  and  collect  a  special  tax  "  for  lighting  a  city  does  not  au- 
thorize the  council  to  add  to  the  tax  a  percentage  for  collector's  fees, 
nor  the  cost  of  proceedings  before  the  mayor;  these  services  must 
be  paid  for  from  the  general  revenue,  unless  otherwise  specifically 
provided  for  by  the  charter.'  So,  power  to  make  such  by-laws  as 
shall  be  necessary  "  to  promote  the  peace,  good  order,  benefit,  and 
advantage  "  of  the  corporation,  and  to  assess  such  taxes  as  shall  be 
necessary  for  carrying  the  same  into  effect,  does  not  authorize  a  tax 
for  the  payment  of  part  of  the  expense  to  be  incurred  by  a  railroad 
company  in  bringing  the  line  of  their  road  nearer  to  the  town  than 
originally  located  •  So,  where  the  power  is  granted  with  a  proviso 
annexed,  no  greater  authority  is  given  than  is  contained  within  the 
limits  of  the  proviso.* 


§  766  (60S).  Xiagislature  maj  cbange  Revenna  and  Tsudnc  Pow^n 
at  wUl  within  Constitatioiial  Umita. — The  power  to  levy  taxes  and  to 
nmko  hx'al  assessments  conferred  upon  municipal  corporations  may, 
in  the  absence  of  constitutional  restriction,  and  when  the  rights  of 
creilitors  are  not  impaired,  as  we  have  heretofore  shown,  he  changed 
at  thf  pleasurf  of  thf  leffidaturCy^  or  resumed  and  be  exerdsed  by 
commissioners  directly  appointed  by  the  l^islature.* 

I  Pwk<»  r.  PhiUipis  40  111.  8SS  (1S66). 
A»  to  tch^'n  Axvssroents  mftv  W  nuuie,  »« 
HyiW  r*rk  r.  Boixlen,  n  111.  26.  Spfcitl 
AStrMiYK'iitit  for  local  improTwneat  ctnnot 
b<»  rnforo^l  by  fin«  or  {«nftlti««  imposed  br 
oMinAniY.  Aufr^ista  r,  Danbar,  50  Ga. 
8ST  vl^"^)i  GridVy  r,  R-vXMnin^on.  SS 
HI.  I^V^ ;  iv.  r,  Ottawa  r.  Spenwr,  40  l\L 
ail.     S<*  Index.  tiU  IV%fi«  A-na  Pmt^il'in^ 

*  .lotws  r.  Cincinnali.  IS  OhK\  SIS- 
X«  (lS4i>h  NV«ft>n  r.  La  ?«««.  M  Ind. 
2.V^  Sam^  principle  as  t>c»  lix*l  a5Mtses»- 
mentA.  Bno-knall  fs  Storr.  W  Oal  f  T  ; 
Williaw*  r.  IVtiv^it.  5  MirK  5f0  ;  M;nn. 
Un*«sl  iMl  l\\  r.  PalTW^,  iO  )!»»,  «6S» 
4r\  oitinc  tvxt.  An  enai'tme^nt  that  m^ 
amO  ahall  be  Tvsvnms)  a^n«t  a  dtrn 
Mitii  p^^peT^  <vMnimMM«d  «^wt  it  va» 
Ml  lllK>Mk«litDt)omtL    T^niW  n  JlaM^ 


(Fi.)  SS2  ;  amU^  cbap.  tL  sees.  161-1«S; 
If  inn.  Linseed  Oil  Co.  r.  Palmer,  20  Mini. 
465  (1574). 

«  Methodist  Chnrcli,  In  re,  66  K.  T. 
S95  (1S76). 

*  jinte^  diap.  it.  see.  57,  note;  seeii 
60.  ^  6S,  66,  69,  75 :  cMfe,  elia|i.  zir.; 
Blanding  t.  Bqit,  IS  Cal.  343  ;  Aspinvdl 
r.  narieas  Co.  Oooiin'n,  S3  Hov.  964; 
Gihnan  r.  Sheboygan,  S  Black  (U.  &), 
510 :  Lansisg:  t.  Oonntr  Tretfarer,  1  M- 
Ion  C.  C.  523 :  Mnacatine  r.  ITun.  4  Mo. 
R.  R.  Co.,  IK  536 :  Von  HoffiaBan  t. 
Qninry,  4  Wall  535  :  Batz  r.  UmotHat, 
6  Wall  575  :  mfe.  sec  737,  note ;  Looii* 
Sana  r.  IHlsbur,  105  U.  S.  801 ;  Wolff  fli 
Xev  Means,  103  U.  a  358;  State  s. 
Cas»dT.  22  Minn.  313  (1875);  Sirte  il 
BmrfT.  64  Ala.  287 :  DestyTantMittN. 
Ml  pp  265-267«  and  ossbs. 

«  BeltaMR  c  BoMd ofFsfiD^ ISMd. 
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§  767.  Same  snbjeot.  —  Suppose,  however,  a  tax  has  been  levied 
by  a  municipal  corporation,  under  and  in  pursuance  of  legislative 
authority,  and  not  collected,  is  it  within  the  competency  of  the 
legislature,  as  against  the  municipality  and  against  its  consent,  to 
release  a  specific  class  of  ta^ayers  from  the  paj/merU  of  such  tax  t 
The  general  subject  is  discussed  in  a  previous  chapter,  in  which  is 
considered  the  extent  of  legislative  power  over  municipal  corpora- 
tions and  their  rights.  As  a  general  proposition  the  legislature  has 
complete  power  over  public  revenues  and  their  disposition,  except 
where  restrained  by  express  constitutional  limitations.  In  the 
Iowa  case,  cited  in  the  note,  it  was  held  by  a  majority  of  the  judges, 
but  on  different  grounds,  that  an  act  of  the  legislature  releasing 
railway  companies  from  the  payment  of  taxes,  already  levied  by 
the  municipality,  but  not  collected,  was  unconstitutional  and 
void.^ 

§  768  (609).  Taxing  and  Police  Powers  distingaished ;  Soope  of 
Power  to  license  Ooonpations.  —  The  taxing  power  is  to  be  distin- 
guished from  the  police  power,  the  general  nature  of  which  has  been 
before  adverted  to.^  The  power  to  license  and  regulate  particular 
branches  of  business  or  matters  is  usually  a  police  power ;  but  when 
license  fees  or  exactions  are  plainly  imposed  for  the  sole  or  main 
porpose  of  revenue,  they  are,  in  effect,  taxes.^  The  authority  to 
license  and  regulate  various  matters  is  very  generally  conferred 
upon  the  municipal  councils,  and  there  is,  as  we  have  seen  in  a 
former  chapter,  some  difference  of  judicial  opinion  as  to  the  extent 
of  powei  thus  conferred,  particularly  in  reference  to  using  it  for 
purposes  of  revenue.*  Ordinarily,  the  mere  power  to  license,  or  to 
subject  to  police  regulations,  does  not  give  the  power  to  tax  dis- 
tinctly for  revenue  purposes ;  but  it  may  give  the  power  when  such 
appears  from  the  nature  of  the  subject-matter,  and  upon  the  whole 


876  (1859).  See  on  this  subject,  chap.  iv. 
ax/e  ;  Philadelphia  v.  Field,  58  Pa.  St.  820 
(1S68);  ante^  sees.  70-75. 

1  Dubuque  v.  111.  Central  R.  R.  Co.,  89 
lowm,  56  (1874);  Const.  Iowa,  Art.  8,  sec.  2. 

<  A%U^  chap.  tL  sec  141.  The  dis- 
tuietioii  between  the  two  powers  is  well 
ftated  by  Depue,  J.,  State  v.  Hoboken, 
died  infra  ;  tupra^  sec.  765. 

B  AnU,  chap.  zii.  sees.  357-865  ;  Ward 
V.  Maiyland,  12  Wall  418  (1870),  per 
Ciiford,  J. ;  8t  Louis  v.  Spiegel,  75  Mo. 
145.  An  ordinance  prohibiting  all  per- 
indoding  dm^^^ists,    from   selling 


spirituous  liquors  without  having  first  ob- 
tained a  license,  is  not  void  as  in  restraint 
of  trade  ;  and  such  a  license  may  be  ex- 
acted as  a  condition  of  a  druggist  doing 
business,  it  being  required  not  as  a  tax, 
but  under  the  police  power.  Rochester 
V.  Upman,  19  Minn.  108  (1872);  aiUe, 
sec.  115. 

*  AiUe,  chap.  xii.  sees.  857-365,  and 
cases  there  cited.  License  fus  for  carrying 
on  a  business  or  avocation  is  a  tax  only 
when  revenue  is  the  main  object  for  which 
it  is  imposed.  Desty  Taxation,  sec.  64, 
pp.  803-316,  and  cases. 
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charter  or  enactment,  to  have  been  the  legislative  intent,  but  not 
otherwise.^ 

§  769  (610).    Prescribed   Mode  mnst  be  punned;  Idmitatton  ci 

Tax-Rate.  —  As  the  authority  to  levy  taxes  or  to  make  local  assess- 
ments does  not,  as  we  have  just  seen,  exist  unless  legislatively  con- 
ferred, so  it  can  be  exercised  no  further  than  it  is  dearly  given  ;^ 
and  if  the  mode  in  which  the  authority  shall  be  exercised  is  pre* 
scribed,  that  mode  must  be  pursued.'    There  is,  however,  some 

1  Ih.  See,  also,  anU,  sec.  115  ;  Free-  v.  Acker,  18  Barb.  (N.  Y.)  893 ;  Chicago 
holders  v.  Barber,  2  Halst.  (N.  J.)  64.  v.  Wright,  32  111  192;  Crmne  v.  Janes- 
Power  to  license  inns  gives  no  power  to  viUe,  20  Wis.  805  ;  Knox  d.  Peterson,  21 
tax.  Ih,  Same  principle.  Kip  v.  Pater-  Wis.  247 ;  Collins  o.  Louisville,  2  B.  Moo. 
ton,  26  N.  J.  L.  298  ;  New  York  v.  Sec-  (Ky.)  184 ;  Cross  v.  Morristown  (mode), 
ond  Av.  R.  B.  Co.,  82  N.  Y.  261  ;  St.  18  N.  J.  £q.  805  (1867);  State  v.  Jenej 
Louis  V.  Boatmen's  Ins.  &  T.  Co.,  47  Mo.  City,  24  N.  J.  L.  662,  666  ;  SUte  v.  Plain- 
150,  168  ;  Commonwealth  v,  Markham  field,  88  N.  J.  L.  95  ;  State  v.  Jeraej  Citj, 
(dog  ordinance),  7  Bush,  486  ;  Van  Hook  25  N.  J.  L.  809  ;  State  v.  Crawford,  36 
V.  Selroa,  70  Ala.  861  (license  for  selling  N.  J.  L.  894 ;  SUte  v.  Perth  Amboy,  88 
goods);  Davis  v.  Macon,  64  Ga.  128  ;  antef  N.  J.  L.  425  ;  Brophy  v.  Landman,  28 
chap.  xiL  Thus,  agreeably  to  the  rule  Ohio  St.  542  (1876);  Leach  o.  Cargill,  60 
sUted  in  the  text,  it  was  held  in  the  State  Mo.  816  (1875);  Butler  v.  Nevin,  88  111. 
v.  Hoboken,  83  N.  J.  L.  280  (1869),  that  575  (1878);  Churchman  «.  Indianapolis, 
the  power  given  to  a  municipal  corpora-  110  Ind.  259 ;  Frost  T,  Leatherman,  55 
tion  to  regtUcUe  streets  and  the  building  of  Mich.  83  ;  State,  ex  reL  v.  Babooek,  20 
vaults  will  not  authorize  an  exaction  or  Neb.  522 ;  Green  v.  Ward,  82  Va.  3S4 ; 
assessment  which  amounts  to  a  tax  upon  Fort  Worth  v.  Davis,  57  Tex.  225 ;  1 
the  owners  of  lots  for  permission  to  build  Desty  Taxation,  sec.  91,  pp.  441-444. 
vaults  in  the  streets  in  front  of  their  prop-  Any  departure  in '  subeitanoe  from  the 
erty,  or  to  improve  the  streets  for  their  statute  vitiates  the  proceedings  for  loeal 
more  convenient  use.     Supra,  sec.  764.  assessments.    Merritt  v.  Portchester  (oath. 

Power  to  license  vending  of  intoxuxU-  notice,  &c.),  71  N.  Y.  809  (1S77).  The 
ing  liquors  withiu  a  short  distance  of  the  grant  of  powera  to  make  looal  ■imrat" 
municipality  valid  as  a  police  regulation,  ments  is  strictly  construed,  and  most 
Falmouth  v.  Watson,  5  Bush,  660  (1869);  be  strictly  followed.  There  is  no  power 
Mason  r.  Lancaster,  4  Bush,  406.  Where,  to  make  assessments  for  local  improve- 
by  its  charter,  a  city  is  authorized  to  as-  ments  except  such  as  exists  in  the  charter. 
sess  a  tax  on  licenses  to  do  certain  kinds  Allen  v.  Galveston,  51  Tex.  802.  TIm 
of  business,  it  may  require  the  payment  of  provisions  in  a  city  charter  in  vegaid  to 
the  tax  as  a  condition  precedent  to  issuing  the  steps  required  before  the  contracts  for 
the  license.  Sights  u,  Yamalls,  12  Gratt.  grading,  &c.,  are  let,  are  conditions  preoe> 
292  (1855).  Property  taxed  for  revenue  dent,  and  every  requirement  most  be 
purposes  may  also  be  subject  to  license  strictly  complied  with  before  there  can  be 
tax.  St  Louis  v.  Bucher,  7  Mo.  App.  169  any  liability  of  adjoining  lots  for  soeh 
(1878).  work.     Massing  v.  Ames,  87  Wu,  645; 

>  Winston  v.  Taylor,  99  N.  C.  210.  Pound  v.  Chippewa  Co.  Sap.,  48  Wlk  68 ; 

*  Ante,  sees.  89  et  seq.,  and  notes  ;  Sew-  Allen  v.  Galveston,  61  Tex.  808.     WhMV 

all  V.  St  Paul,  20  Minn.  511,  520  (1874),  work  was  ordered  and  oontrscted  to  be 

citing  text ;  D'Antignac  v.  Augusta,  81  done  at  the  expense  of  adjoining  loiM, 

Ck.  700  ;  Lott «.  Ross,  88  Ala.  156  (1861);  without  taking   the    neoessuy  slaps  to 

Fitbh  T,  Pinokard,  5  IlL  78  ;  Henderson  charge  the  lots,  the  contnMStor  oannok  le- 

■li  BaUimoni  8  Md.  852  (1855);  Bathbun  cover  from  the  citj  under  a  cliHler  whioh 
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difficulty  at  times  to  distinguish  provisions  which  are  imperative 
from  those  which  are  directory  merely.^  It  is  not  unusual,  in  the  or- 
ganic acts  of  municipalities,  for  the  protection  of  the  citizens,  to 
limit  the  rcUe  of  taxation,  or  the  amount  of  taxes  that  may  be  raised 
during  any  one  year ;  and  where  the  power  is  thus  limited,  it  is  not 
ordinarily  enlaced  by  implication  by  other  provisions  of  the 
charter,  general  in  their  nature,  conferring  the  power  to  make  con- 
tracts or  to  incur  liabilities,  or  even  giving  authority  to  make  im- 

dednres  that  in  no  erent,  when  work  is  assessment,  &c.      State  v.  Crawford,  36 

ordered  to  be  done  at  the  expense  of  any  N.  J.  L.  894.     Where  mode  of  making 

lot,  ahaU  the  city  be  held  responsible  on  improvements    is  prescribed   by  statute, 

•cooont  thereof    Hall  v.  Chippewa  Falls,  '*  the  mode  in  tuch  ca^a  constitutes  the 

47  Wis.  267  ;  8.    p.  £ilert  v,  Osbkosh,  mtcuure  ofpotcer"    Field,  C.  J.,  in  Zott- 

14  Wis.  587 ;  Smith  o.  Milwaukee,  IS  man  v.  San  Francisco,  20  Cal.  102 ;  ap- 
Wis.  63  ;  Whalen  «.  LaCrosse,  16  Wis.  proved  by  Sanderson,  J.,  in  Nicolson  Pav- 
270 ;  Finney  v.  Oshkosh,  18  Wis.  220  ;  ing  Co.  v.  Painter,  85  Cal.  699 ;  Murphy 
Fletcher  v,  Oshkosh,  18  Wis.  229 ;  Owens  v.  Louisville,  9  Bush,  189.  Where  the 
r.  Milwaukee,  47  Wis.  461 ;  but  see,  dis-  organic  law  of  a  city  is  silent  as  to  the 
tinguishing  this  case,  Benton  v.  Milwau-  manner  in  which  it  shall  express  its  deter- 
kee,  50  Wis.  868  ;  Harrison  o.  Milwaukee,  roination  to  improve  a  street,  this  may  be 
49  Wis.  247;  Bouldin  v.  Baltimore,  15  Md.  done  by  motion  or  resolution  as  well  as  by 

15  (1859) ;  Dwarris  on  Statutes,  749  ;  Co-  ordinance,  Indianapolis  v,  Imberry,  17 
Ininbos  v.  Story,  85  Ind.  97  (1870).  Un-  Ind.  175  (1865) ;  anU,  sees.  290,  810  ; 
der  the  special  act  in  question  in  the  case  Moberry  v.  Jeffersonville,  88  Ind.  198  ; 
it  was  held  fatal  to  a  special  assessment  Terre  Haute  v.  Turner,  86  Ind.  522  ;  Del- 
that  the  commissioners  did  not  take  the  phi  v.  Evans,  86  Ind.  90  (1871).  But 
oath  required  by  statute  ;  and  it  was  also  where,  by  the  organic  law,  an  ordinance  is 
held  &tal  that  the  commissioners  did  not,  expressly  required  or  is  implied  by  neces- 
in  fact,  have  any  meeting  at  a  public  place  sary  inference,  a  mere  resolution  to  im- 
at  the  time  named  in  the  notice  of  the  prove  a  street  is  void.  Newman  v,  £m- 
assessment.  Wheeler  v,  Chicago,  57  III.  poria,  82  Kan.  456.  Jnte,  chap,  on  Ordi- 
415  ;  State  v.  Perth  Amboy,  88  N.  J.  L.  nances.  So  also  as  to  levying  taxes, 
425.  Warrensburg  v.  Miller,  77  Mo.  56  ;  ante. 

All  the  steps  required  by  law  to  confer  chap.  xii. 
jurisdiction  to  order  improvement  must  be  ^  A  statute  requiring  a  tax  to  be  levied 
complied  with.  £sger.  In  re,  46  N.  Y.  on  a  day  named  held  directory,  and  the 
100  ;  Hewes  v,  Reis,  40  Cal.  255 ;  Him-  duty  may  be  performed  within  a  reason- 
melman  v.  Danes,  85  Cal.  441  ;  Dough-  able  time  thereafter.  Gearhart  v.  Dixon,  1 
erty  v.  Hitchcock,  lb.  512  ;  Nicolson  Pav-  Pa.  St.  224  (1845).  But  in  Williamsport 
ing  Co.  9,  Painter,  P>,  699  ;  Himmelman  v.  Kent,  14  Ind.  806  (1860),  an  incorpo- 
V.  Oliver,  84  Cal.  246  ;  Fulton  v,  Lincoln,  rating  statute  provided  that  "  the  board 
9  Neb.  858  ;  Hager  v.  Burlington,  42  of  trustees  shall,  before  the  third  Tuesday 
Iowa,  661  ;  Hurford  v.  Omaha,  4  Neb.  850  in  May,  each  year,  determine  the  amount 
(1876);  Lexington  ».  Headley,  5  Bush,  of  general  tax  for  the  current  year,**  and 
508  ;  Welkcr  v.  Potter,  18  Ohio  St.  85  ;  although  it  was  not  expressly  declared  by 
Hawthorne  o.  East  Portland,  13  Oreg.  271  the  statute  that  they  should  not  exercise 
(defective  notice).  The  function  of  com-  the  power  after  the  time  named,  it  was 
miaioDeiB  to  assess  damages  and  benefits  nevertheless  decided  that  a  tax  levied  af- 
for  a  local  improvement  \b  judicial,  with  ter  the  third  Tuesday  in  May  was  void. 
the  consequences  which  attach  to  this  Sed  qtusre.  Post,  chap.  xx.  Description 
proposition,  snch  as  that  the  commission-  of  the  improvement  Steckert  v.  East  Sag- 
en  shall  have  no  special  interest  in  the  inaw,   22  Mich.    104.      Provision   as  to 
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provements,  or  to  erect  usual  or  ordinary  buildings.^    But  special 
axUhority  to  borrow  money  for  a  designated  purpose  may,  and  if 

such  be  the  legislative  intention  will,  impliedly  repeal,  pro  tanto, 

existing  charter  limitations  upon  the  rate  of  taxation.'    Where  the 

assessment  roll  held  mandatory.     lb.    As  The  statute  of  loioa  authorizes  a  tax  of 

to  mandatory  provision,  see  Starr  v.  Bur*  six  mills  on  the  dollar  for  ordiuaiy  county 

lington,  45  Iowa,  87  (1876).     Provisions  revenue.      The    Supreme    Court  of    the 

whose  object  is  to  protect  the  taxpayer  United  States  held  that  where  it  appeared 

are  mandatory  ;  those  intended  merely  to  that  the  entire  coUection  vras  needed  for 

promote  despatch,  method,  system,  &c.,  the  current  expenses  of  the  county,  the 

are  geuorolly  directory.    1  Desty  Taxation,  circuit  court  of  the  United  States  was  not 

sec.  106,  pp.  515-521,  and  cases.  justified  in  awarding  a  mandamus  to  com- 

^  Bi-noist  t\   St.    Louis,    19  Mo.  179  pel  the  levy  of  an  amount  to  payajudg- 

(1S53);  Clark  t\  Davenport,  14  Iowa,  494;  ment  recovered  against  the  county.     Clay 

Learned  v.  Burlin^on,  2  Am.  Law  Reg.  County  r.  McAleer,  115  U.  S.  616.    jinit, 

(n'.  8.)  394,  and  note  ;    Leavenworth  v,  chap,  on  Contracts  ;  post,  chap,  on  Manda- 

Norton,  1  Kan.  432  ;  Bumes  v.  Atchison,  mus.     Under  the  statute  of  Otargia  limit- 

2  Kan.  454.     But  see  Commonwealth  v.  ing  the  power  of  municipal  corporations  to 

rittj»burgh,  34  Pa.  St.  496  ;  Amey  v.  AUe-  levy  taxes  for  "ordinary  current  expenses,** 

gheny  City,  24  How.  364  ;  FosAlick  r.  Per-  the  cost  of  fitting  up  a  building  for  city 

rysburg,  14  Ohio  St.  472  ;  Butz  r.  Mus-  purposes  was  held  to  be  a  necessary  ex- 

oatiue,   S   Wall.    575   (1S69) ;  Quincy  r.  jiense  which  could  lawfully  be  included  in 

Jaoksou.  113  U.  S.  332,  noted  infra;  ant€^  the  tax.     Rome  v.  Mc\Vllliams,  67  Ga. 

sees.  162,  741,  763.  106.     Where  by  charter  the  right  to  tax 

Statutory  UmitatioHS    <m   thf  raU  or  was  limited  to  one  par  cent  p<ir  annum  on 

amount  of  tiiMitioH,    Vnder  the  MintuMla  all  taxable  property,  and  a  levy  of  thire 

statuto  as  to  limitation  upon  the  rate  of  mills  was  required  to  be  made  to  meet  id- 

t.jxation^   the  plaintiff  and    a    board  of  terest  on  the  bonded  debt,  the  Supmne 

county  oi>mmii»«ioner$  entered  into  a  con-  Court  of  the  United  States  held  that  the 

tract    in    writing,    whereby    the  former  disposition  of  the  remaining  seven-tenths 

agrvtnl  to  build  a  jail  for  the  use  of  the  was  within  the  discretion  of  the  council, 

county,  to  be  completed  by  July  1,  1S73,  and  was  not  subject  to  judicial  order  in 

the  latter  l>arty  agrtving  to  pay  thervfor  advance  of  an  ascertained  soqilQs.     East 

$1,300,  in  county  orders,  upon  the  comple-  St  Louis  r.  Zebley,  110  U.  S.  SSI,  and 

tiou.     It  was  hold  :  1,  that  the  agreement  see  East  St.  Louis  v.  Underwood,  105  IlL 

to  issue  the  county  orders,  if  valid,  was  SOS  ;  Weber  r.  TraubeU  95  IlL  427.  Fod, 

the  incurring  of  a  |.HS.nmiary  liability  on  sec  $51.     Amtf^  sec.  162. 

the  (virt  of  the  county  ;  2,  that  in  con-  A  special  act    anthorizing  a  nimiei* 

aidoring  whether  a  given  amount  of  pecu-  p^ity  to  issue  bonds  in  payment  of  i 

niary    liability    could    be    incurred,    the  railroad  subecription,   held  to  confer  aa- 

county  Utard  was  U>und  to  inquire  whether  thoricy  to  levy  taxes  for  payment  of  tht 

such  amount  of  money  could  Iw  rai^^  by  debt  in  excess  of  the  limit  of  tazatioa  an- 

a  lev}*  of  presi.Til^  number  of  mills  on  a  thorized  by  the  charter  for  ordinuy  nil- 

dv^llar  of  the  taxable    property    of   the  nicipal  purposes;  digringBJAmg   UnM 

ivunty,  as  the  sa:ue  ap|vared  upon  the  States  r.  Macon  Coonty,  M  U.  S.  58S; 

sulwistiut;  jcraud  list  of  the  county,  which  pott^  sec.  $51 ;    Qnincj  r.  Jaekaon,  IIS 

was  in  this   case    the   jirand   list   made  U.   S.   SSS.      See  also  on  this  tobject, 

in  1572  ;  3,  that  as  1^30.45  was  all  that  United  States  r.  Xew  Orleans,  98  U.  S. 

could  be  levied  on  such  grand  list  at  the  S51,  S9S  ;  Ralls  Co.  Ct.  v.  United  States, 

rate  of  ten  mills  on  the  dollar,  the  agTe<^'  105  U.  S.  7SS»  7S5  ;  Paikenboig  v.  Brovs, 

meat  iof  the  building  of  the  jail  and  pay.  106  C.  S^  4S7,  501. 

I  tberefer  was  void  as  iwpvcte^i  the  '  A%te^  sec.  16S;  and  cases  there  dted. 


MSL 


JokttstiMi  r«  Becker  Ccc  Comm*ra,     In  The  Commoowealth  r.  Pittsborgli,  abore 
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charter  limit  as  to  the  amount  of  taxes  or  rate  of  taxation  for  any 
given  year  is  not  exceeded,  there  may  be  different  levies  of  taxes  in 
the  same  year,  which,  where  the  charter  is  silent  on  the  pointy  may 
be  either  a  fiscal  year  or  calendar  year,  in  the  discretion  of  the 
coonciL^ 


§  770  (611).  General  Revenue  Laws  and  special  Charter  Provi- 
sions construed.  —  The  general  statutes  of  every  State  contain 
elaborate  reventie  laws,  declaring  what  property  is  taxable  and  in 
what  manner  it  shall  be  taxed;  but  municipalities,  as  we  have 
seen,  must  hate  a  specific  and  clear  grant  of  power  to  authorize 
them  to  levy  and  collect  taxes,  and  the  manner  in  which  it  is  con- 
ferred often  leaves  it  to  be  determined  by  judicial  construction  ?iow 
far  the  provisions  of  the  general  law  apply  to  municipal  corporations. 
The  ordinary  principles  of  construction,  where  there  is  a  conflict 
between  the  general  and  special  legislation,  have  been  referred  to 
in  a  previous  chapter.^  In  some  instances,  municipal  charters  have 
been  held  to  authorize  the  corporations  to  tax  in  a  different  mode, 
or  upon  different  principles,  from  that  adopted  by  the  legislature  in 
respect  to  State  taxation.^ 

§  771  (612).  Same  subject.  General  Law  held  not  to  limit  CSiarter 
Power.  —  In  Virginia,  the  general  laws  imposing  taxes  for  the 
support  of  the  State  government  required  railroad  companies  to  pay 
into  the  State  treasury,  for  every  passenger  transported,  one  mill  for 
every  mile  of  transportation,  and  then  provided  that "  every  company 


latare,  wu  authorized  to  create  a  large 
debt  for  a  particalar  parpoee,  to  bor- 
row money  therefor,  and  to  make  pro- 
rinon  for  the  payment  thereof  by  the 
saseasment  and  collection  of  such  tax  as 
might  be  necessary  therefor ;  this  was 
held,  as  respects  the  particalar  debt  thus 
created,  to  be  a  repeal  of  any  pre-exibtiqg 
restrictions  upon  the  power  of  taxation. 
See  supra,  sees.  741,  761,  763 ;  post,  sec. 
851,  and  cases. 

1  Benoist  v.  St.  Louis,  19  Mo.  179 
(1S73).  But,  in  the  aggregate,  the  charter 
limit  mast  not  be  exceeded.  lb.  The  levy 
of  a  mnnicipal  tax  exceeding  the  aggregate 
ftmonnt  limited  by  the  charter  for  a  single 
yeur  is  illegal,  and  cannot  be  sustained. 
Wattles  V.  Lapeer,  40  Mich.  624.  Where 
there  is  no  restriction  in  the  charter  as  to 
the  time  or  amount  of  levy,  the  city  coun- 
cil, on  ascertaining  that  the  fint  levy  will 


prove  insufficient,  piay  levy  an  additional 
tax  during  the  same  year.  Municipality 
No.  2  V.  Orleans  Cot.  Press  Co.,  6  Kob. 
(La.)  4n. 

^  Ante,  chap.  v.  sec.  87,  and  cases  cited. 
State  V.  Brauin,  23  N.  J.  L.  484  (1852). 

*  Adams  v.  Somerville,  2  Head  (Tenn.), 
363  ;  Columbia  v.  Beasly,  1  Humph.  232, 
240  ;  Shoalwater  v,  Armstrong,  9  Humph. 
217;  Glass  V.  White,  6  Sneed  (Tenn.),  475, 
Instances  of  general  law  not  applying  to 
cities,  Laugdon  v.  N.  Y.  Fire  Dep.,  17 
Wend.  234  ;  Furman  v.  Knapp,  19  Johns. 
248  ;  Municipality  No.  2  v.  N.  0.  &  Car. 
R.  R.  Co.,  10  Rob.  (La.)  187;  Munici- 
])aUty  No.  2  v.  Com.  Bank  of  N.  0.,  5 
Rob.  (La.)  151.  See  Saundei's  v.  McLin,  1 
Ired.  L.  (N.  C.)  672 ;  City  of  Kansas  v. 
Johnson,  78  Mo.  661  ;  Savannah  v.  Jesnp, 
106  U.  S.  563  (1882);  supra,  sees.  88, 
note,  740,  note. 
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paying  such  tax  shall  not  be  assessed  with  any  tax  on  its  lands,  build- 
ings, or  equipments."  The  charter  of  a  city  in  that  State  gave  it 
power  to  "  raise  money  by  taxes  for  the  use  of  the  city,  provided  the 
laws  for  that  purpose  be  not  repugnant  to  the  laws  of  the  State." 
It  was  held  that  the  general  tax  law  was  intended  to  refer  only  to 
State  taxation,  and  did  not  extend  to  municipalities ;  that  the  pro- 
viso in  the  city  charter  does  not  limit  the  power  of  the  city  to  tax 
only  such  property  or  subjects  as  are  taxed  by  the  State ;  and  that, 
under  the  above-mentioned  power  in  its  charter,  the  city  could  tax 
the  real  estate  and  personal  property  of  the  company  permanently 
located  therein  ;  and  the  opinion  was  expressed  that,  as  the  resi- 
dence or  domicile  of  the  company  was  in  that  city,  it  could  also  tax 
the  rolling  stock  employed  on  the  road  of  the  company.^ 

§  772  (613).    Charter  Power  held  to  refer  to  General  Law.  —  But 

authority  conferred  by  the  charter  of  a  village  corporation  to  assess 
taxes  ''  upon  the  freeholders  and  inhabitants  of  said  village  accord^ 
ing  to  law"  means  according  to  the  provisions  and  principles  of  the 
general  tax  law  in  force  at  the  time  the  assessment  is  mada^  So 
authority  in  the  charter  of  a  city  to  '*  assess  all  taxable  real  and  per- 

^  Orange  &  A.  R.  R.  Co.  v.  Alexandria,  Denio,  C.  J.,  lays  down  this  proposition  : 

17  Gratt  (Va.)  176  ;  anU,  sec.  87.  "Where  the  general  law  is  made  appliea- 

'  Ontario  Bank  v.  Bunnell,  10  Wend,  ble  [to  municipalities]  in  this  way  [that  is, 

186  (1833);  approved,  Buffalo  r.  Le  Cou-  by  words  of  reference  to  the  general  laws 

teulx,  15  N.  Y.  451,   455  (1857);  Am.  contained  in  their  charters],  any  change 

Transp.  Co.  v,  Buffalo,  20  N.  Y.  881,  391,  in  the  general  law  would  produce  a  corres- 

per  Dcnio^  J. ;  State  Bank  v,  Madison,  3  ponding  change  in  the  method  of  taxation 

Ind.  43  (1851);  Gardner  v.  State,  21  N.  by  municipal  corporations,  the  reference 

J.  L.  557  ;  antef  sec.  87.  being  to  the  law  as  it  shall  exist  for  the 

"There  are  numerous  bodies  in  this  time  being."     Same  principle.      Ontario 

State,  like  the  village  in  question,  which  Bank  v.  Bunnell,  10  Wend.  186  (188S) ; 

possess  to  a  limited  extent  the  power  of  Buffalo  v.  Le  Couteulx,  15  N.  Y.   451 ; 

local  taxation,  and,  I  presume,  in  every  Davenport  v.  Miss.  &  Mo.  R.  R.  Co.,  16 

instance  the  principles  and  mode  of  im-  Iowa,  348.   TheviewoffFr^A^andZK/toi, 

posing  a  tax  arc  ascertained  by  reference  JJ.,  in  the  case  last  cited,  was  subsequently 

to  the  general  law ;  and  we  should  lament  adopted  by  the  Supreme  Court.    Donleitii 

to  be  obliged  to  give  to  their  several  pow-  &  D.  Br.  Co.  v.  Dubuque,  32  Iowa,  4S7 

ers  such  a  construction  as  would  prevent  (1871) ;  State  v,  Mt.  Pleasant  CouneO,  8 

a  participation  in  the  improvements  of  Rich.  L.  (S.  C.)214.    Where  a  city  is  an- 

the  system  of  taxation  which  are  made  thorized  ''to  levy  a  tax  upon  the  tu- 

from  time  to  time,  and  to  be  found  only  payers  of  the  city,   taxable    under   the 

in  the  general  law  on  the  subject."    Per  revenue  laws  of  the  State,*'  such  tax  musk 

NeLwn,  J.,  in  The  Ontario  Bank  v.  Bun-  be  levied  upon  the  same  persons  and  prop* 

nell,  10  Wend.  186  (1833) ;  ante,  sec.  87.  erty  as  prescribed  by  the  State  reTenns 

How  far  the  general  laws  of  the  State  in  laws.    The  phrase  "  taxpayers  of  the  city, 

regard  to  taxation  apply  to  villages^  towns,  taxable  under  the  revenae  laws  of  the 

amd  eUies,  see  Troy  v.  Mutual  Bank,  20  State,"  designates  both  the  person  and 

V.  Y.  S87;  Am.  Transp.  Co.  v.  Buffalo,  subject  of  taxation.    Barret  v,  Hendemn, 

S88»  note.    In  this  last  case,  p.  891,  4  Bush,  255. 
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sonal  property  within  the  city "  refers  to  the  general  State  law  to 
ascertain  what  kind  of  property  is  subject  to  taxation,  and  the  cor- 
poration has  power  to  assess  not  only  what  was  then  taxable,  but 
also  whatever  might  afterwards  be  made  subject  to  taxation  by  any 
general  statute.^ 

§  773  (614).  Municipal  Property  not  taxable.  — The  general  stat- 
utes of  the  State  upon  the  subject  of  taxing  property  undoubtedly 
refer  to  private  propertyy  and  not  to  that  owned  by  the  State  ;  and, 
in  view  of  the  public  nature  of  municipalities,  and  the  purposes  for 
which  they  are  established,  heretofore  explained,*  the  author  is  of 
opinion  that  such  enactments  do  not,  by  implication,  extend  to  any 
property  owned  by  them,  —  certainly  to  none  owned  by  them  for 
public  uses.'  On  this  principle  the  city  of  Brooklyn  cannot  im- 
pose a  tax  upon  land  in  that  city  owned  and  used  by  the  city  of 
New  York  and  by  its  lessee  as  a  ferry  landing  in  connection  with 
the  ferry  franchise  granted,  by  its  charters,  to  the  last  named 
city.^    On  the  same  ground  it  was  held  that  a  sale  of  lands,  the 

1  Buffalo  V.  Le  Coatenlx,  15  K.  T.  451  K.  J.  L.  181,  188  (1870),  holding  that 
(1857) ;  The  Ontario  Bank  v.  Bunnell,  land  in  good  faith  acquired  by  the  city  for 
10  Wend.  186,  supra ;  Davenport  v.  Miss.  tocUer-works  \a  not  taxable  though  not 
&  Mo.  K  R.  Co.,  supra  f  8.  P.  Tacka-  actually  in  use  for  such  purpose.  Galves- 
berry  v.  Keokuk,  82  Iowa,  155  (1871);  ton  Wharf  Co.  v,  Galveston,  68  Tex.  14. 
Lot  V.  Ross,  88  Ala.  156,  construing  the  *  People  v.  Brooklyn  Assessors  (citing 
words  "taxable  property."  But  in  South  text),  111  N.  Y.  505  (1888).  The  sub- 
Carolina^  '^^  cases  arising  under  the  char-  stance  of  the  reasoning  of  Andrews,  J., 
ter  of  the  city  of  Charleston,  which  is  who  delivered  the  opinion  of  the  court,  is 
authorized  "to  assess  those  who  hold  tax-  that  the  ferry  franchise  was  granted  to 
able  property  within  the  same,"  the  words  New  York  by  its  charters  for  public  pur- 
" taxable  property"  were  construed  "to  poses.  Its  acceptance  imposed  upon  the 
mean  a//  property  not  exempt  by  law  from  city  a  corresponding  duty,  which  could  not 
taxaiion^**  whether  the  State  taxes  the  be  performed  without  a  landing-place  on 
particular  kind  of  property  or  not  for  State  the  Brooklyn  side  ;  and  that  the  franchise 
purposes.  The  words  are  not  equivalent  to  maintain  the  ferry,  conjoined  with  the 
to  the  phrase,  "property  taxed  by  the  ownership  of  the  landing,  constitute  to- 
State  ; "  but  qucere.  State  v.  Charleston  gether  a  ferry  property  belonging  to  the 
Council,  10  Rich.  L.  240  (1857) ;  Charles-  city  devoted  to  public  uses,  and  in  the 
ton  Council  v.  St.  Philip's  Church,  1  absence  of  special  provision  to  the  con- 
McMnl.  Eq.  139;  State  r.  Charleston  Conn-  trary  is  exempt  from  taxation.  The  fact 
dl,  4  Strob.  L.  217 ;  State  r.  Charleston  that  the  city  of  New  York  operated  the 
Council,  1  Mill  Const.  40;  State  v.  Charles-  ferry  through  lessees,  deriving  its  revenues 
ton  Council,  5  Rich.  L.  561 ;  Charleston  from  the  rental,  did  not  change  the  status 
Council  V.  Condy,  4  Rich.  L.'  254 ;  State  of  the  property.  Whether  there  is  any 
V,  Chaiieston,  2  Speers  L.  719 ;  lb,  628 ;  1  distinction  in  principle  between  the  taxa. 
Desty  Taxation,  sec.  90,  p.  436.  tion  of  property  of  a  municipality  strictly 

•  Ante,  chap.  i.  sec.  9  et  seq,;  chap.  iL  devoted  to  public  uses,  and  property  which 
■ee.  l%et  seq.  ;  chap.  iv.  sec  54  et  seq,  it  owns,  though  not  acquired  for  a  public 

*  Anle,  chap,  xv.,  as  to  Corporate  Prop-  use,  although  it  may  be  held  on  the  gen- 
«itj,  sees.  575,  576;  State  v.  Gaffney,  84  end  trust  applicable  to  all  property  of  the 
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property  of  a  city  corporation,  and  constituting  part  of  the  ct/y 
cemetery,  for  taxes,  was  void^  The  sound  principle  is  that  prop- 
erty owned  by  the  United  States,  by  a  State,  or  by  a  municipality 
for  public  uses,  is  not  subject  to  be  taxed  unless  so  provided  by 
positive  legislation.^ 

§  774  (615).  Same  subject.  Kentucky  Decision. — The  view  just 
expressed  has  not,  however,  received,  in  its  full  extent,  the  sanction 
of  the  Court  of  Appeals  in  Kentucky.  Under  the  statute  laws  of 
that  State,  there  was  no  express  exemption  of  municipal  property  from 
taxation,  and  the  State,  for  State  revenue,  assessed  against  the  city  of 
Louisville  a  large  amount  of  property,  including  the  city  hall,  mar- 
ket-houses, fire-engines,  wharves,  &c.,  and  the  case  presented  the 
question  whether  the  property  was  or  was  not  exempt,  by  impli- 
cation, from  taxation  by  the  State.  And  the  judgment  of  the  court 
was,  that  whatever  property  was  used  and  held  by  the  city  for  carry- 
ing on  its  municipal  government,  or  was  necessary  or  useful  for  that 
purpose,  was  not  taxable  by  the  State,  and  this  would  include  pub- 
lic buildings,  prisons,  and  property  dedicated  to  charity ;  but  that 
whatever  is  not  so  used,  but  is  owned  by  the  city  in  its  "  social  or 
commercial  capacity,"  and  for  its  own  profit,  such  as  vacant  lots, 
market-houses,  fire-engines,  and  the  like,  is  subject  to  taxation.* 

corporation,  but  the  acquisition  or  holding  17  Am.  Rep.  159.    See  aathorities  cited 

of  which  has  no  essential  connection  with  in  note,  lb,  161. 

the  public  functions  of  the  municipality,  '  Piper  v.  Singer,  4  Serg.  &  R.  S54; 
the  court  preferred  to  express  no  opinion.  Hall  v.  Marysville,  19  Cal.  391 ;  Peofde  t. 
The  court  also  observes  that  the  tax  was  Doe,  86  Cal.  220;  Low  v.  Lewis,  46  CaL 
sought  to  be  imposed  on  the  land  as  the  549;  People  v.  Shearer,  80  CaL  645  ;  Peo- 
property  of  the  city^  and  not  on  the  lessees  pie  v.  Salomon,  51  111.  87 ;  Fort  Dodge  t. 
in  respect  of  their  interest.  More,  87  Iowa,  8SS  (1878)  ;  State  «.  Gaff- 
So  a  public  wharf  owned  by  a  mnnici-  ney,  84  N.  J.  L.  188;  County  of  Erie  s. 
pal  corporation,  or  the  rights  of  a  munici-  Erie,  118  Pa.  St  860  ;  NashvUle  «.  Smith, 
pal  corporation  in  a  public  wharf,  cannot,  S6  Tenn.  218  ;  Rochester  v.  Rush,  80  K. 
in  the  absence  of  a  statute  authorizing  it,  Y.  302;  Green  v.  Hotallag,  44  N.  J.  L 
be  taxed,  being  property  owned  by  the  mu-  847.    See  1  Desty  Taxation,   chi^  liL, 


nicii>ality  for  public  purposes,  and  there-  entitled   **  Property  noi  StU^f^  to 

fore  not  subject  to  the  general  laws  appli-  tion,*'  and  cases,  pp.  48^  49.     AnU,  aeCi 

cable  to  taxation.    Galveston  Wharf  Co.  v.  752,  note. 

Galveston,  68  Tex.  U  (1884).  *  Louisrille  v.  Commonwealth,  1  Di- 

1  People  r.   Doe,  36  CaL  220  (1868)  ;  vail  (Ky.),  295  (1864).    The  author,  with 

Doyle  V.  Austin,  47  Cal.  353(1874);  Tyler  deference  to  the  learned  court,  Tentans 

V.  People,  66  111.  322  (1872)  ;  ante,  sec.  to  observe  that,  in  his  judgment,  tbeez* 

739,  note.     The  lands  of  a  county  used  emption  should  have  been  extended  to  all 

for  a  court-house  and  other  county  pur-  the  proi>erty.     Municipal  corporatioBS  ait 

poses  cannot  be  taxed  by  the  city  in  which  not  usually  allowed  to  hold  or  deal  in 


it  is  situated,  nor  is  it  liable  it  was  held  property  directly  for  profit ;  and  this  k 
to  a  sewer  assessment.  Worcester  Co.  v.  not  the  purpose  for  which  authority  it 
Worcester,  116  Mass.  193  (1874);  8.a     given  to  erect  market-honsea  or  wharrtf^ 
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§  775  (615  a).  Gk>Temmental  Instnimentalities  not  taxable.  —  It 
is  settled  by  the  Supreme  Court  of  the  United  States  that  the 
general  government  has  no  authority  to  tax  the  means  and  instru- 
mentalities employed  by  a  State  in  conducting  its  governmental 
operations,  and  discharging  its  public  duties.^  In  so  far  as  muni- 
cipalities are  agencies  of  the  State,  the  principle  referred  to  ex- 
tends to  them,  and  so  it  has  been  decided  by  that  court,  where 
the  point  involved  was  the  right  of  Congress  to  tax  the  income  or 
property  of  a  municipal  corporation.^  The  question  arose  in  this 
way :  The  city  of  Baltimore,  under  legislative  authority,  issued  its 
bonds  for  a  large  amount,  and  made  a  loan  of  the  proceeds  to  the 
railroad  company  defendant,  taking  a  mortgage  upon  the  road  and 
franchises  to  secure  the  loan.  The  interest  thus  secured  the  United 
States  sought  to  tax  under  the  Internal  Eevenue  Act^  The  court 
held  that  th^  tax  could  not  be  collected ;  that  the  nature  of  muni- 
cipal corporations  was  such,  and  such  was  their  relation  to  the  State 
in  the  business  of  municipal  rule,  that  they  partook  of  the  State's 
exemption  from  the  power  of  the  general  government  to  tax  its 
agencies  and  instrumentalities ;  and  that,  as  respects  the  transaction 
out  of  which  the  case  before  the  court  arose,  the  city  was  acting 
within  the  scope  of  its  public  or  municipal  duties  as  an  arm'  of  the 

or  to  pmrchaae  and  own  fire-engines.    Of  used  in    th^    Constitution   of   Virginia, 

ooarae  the  State  might  provide  for  the  Schoolfield  v,   Lynchburg,   78  Va.   866. 

taxation  of  property  owned  by  its  munici-  See  Cooley  on  Taxation,  132,  note.     The 

palities,  but  its  revenue  laws  should  not  general  government  cannot  tax  bonds  be* 

be  construed  to  extend  to  such  property  longing  to  a  municipal  corporation  and  held 

nnless  the  legislative   intention  to  that  for  municipal  purposes.     United  States  t'. 

effect   be  manifest.    See  People  v,   Mc-  Bait.  &  0.  R.  R.  Co.,  17  Wall.  822  (1872), 

Creery,  84  Cal.  482 ;  Doyle  v.  Austin,  47  Clifford  and  Miller,  JJ.,  dissenting.    A 

CaL   858  (1874) ;  Nashville  v.   Bank  of  municipal  corporation  cannot  levy  a  tax 

Tenn.,  1  Swan  (Tenn.),  269.    Under  the  on  the  bonds  issued  by  the  State  even 

Code  of  lotoa,  exempting  from  taxation  though  they  be  property  within  the  cor- 

the  property  of  incorporated  towns  ''de-  porate  limits.     It  is  not  to  be  presumed 

voted  entirely  to  public  use  and  not  held  that  the  State  intended,  without  an  ex- 

fbr  pecuniary  profit,'*  lots  devised  in  trust  press  grant  to  that  effect,  to  confer  upon 

for  the  use  and  benefit  of  a  town  for  the  a  municipal  corporation  a  power  thus  to 

improvement  of  a  public  park  were  held  depreciate  the  State    securities,   and  do 

to  be  for  pecuniary  profit,  and  subject  to  what  the  State  itself  ought  not  tx>  be  pre* 

taxation ;  but  quaere,  Mitchell viUe  v.  Polk  sumed  to  have  done,  in  the  absence  of  clear 

Co.  Sup.,  64  Iowa,  554.    In  Pennsylvania  language  so  declaring.     Augusta  Council 

it  is  held  that  property  yielding  a  revenue  v.  Dunbar,  50  Ga.  887  (1873) ;  xn/ra,  sec. 

k  liable  to  taxation  —  under  the  statute  of  775,  and  note. 

thftfcState  — although  owned  by  a  munici-         ^  The  Collector  v.  Day,  11  Wall.  113 

palityand  used  for  public  purposes.    Erie  (1870)  ;  anie,  sec.  743. 
GoQoty  V,  K.  Water  Comm'rs,  118  Pa.  St.  »  United  States  r.  Bait.  &  0.  R.  R.  Co., 

»»;  Sewickley  Bor.  v,  Sholes,  118  Pa.  17  WaU.  322  (1872). 
St.  165.     A  <*  eollateral  inheritance  "tax         *  Sec.    122   of   the    Act    of    1862   aa 

litid  not  a  tax  upon  property  in  the  sense  amended  in  1864. 
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State,  which  might,  if  it  had  so  chosen,  have  compelled  the  city, 
agaiust  its  assent  or  that  of  its  citizens,  to  have  laid  a  taji,  and 
made  an  appropriation  of  the  proceeds  to  the  railroad  company.^ 

§  776  (616).  Statutes  whicli  exempt  Persons  or  Property  from 
Taxation,  strictly  constraed.  — As  the  burden  of  taxation  ought  to 
fall  equally  upon  all,  statutes  exempting  persons  or  property  are 
construed  with  strictness,  and  the  exemption  should  be  denied  to 
exist  unless  it  is  so  clearly  granted  as  to  be  free  from  fair  doubt' 


1  United  Stetes  v.  Bait.  &  0.  R.  R.  Co., 
supra.  The  foUowing  is  an  extract  from 
the  opinion  of  the  court :  *'  We  admit  the 
proposition  of  the  counsel  that  the  revenue 
must  be  municipal  in  its  nature  to  entitle 
it  to  the  exemption  claimed.  Thus,  if  an 
individual  should  make  the  city  of  Balti- 
more his  agent  and  trustee  to  receive 
funds,  and  to  distribute  them  in  aid  of 
'science,  literature,  or  the  fine  arts,  or  even 
for  the  relief  of  the  destitute  and  infirm, 
it  is  quite  possible  that  such  revenues 
would  be  subject  to  taxation.  The  cor- 
poration would  therein  depart  from  its 
municipal  character,  and  assume  the  posi- 
tion of  private  trustee.  It  would  occupy 
a  place  which  an  individual  could  occupy 
with  equal  propriety.  It  would  not,  in 
that  action,  be  an  auxiliary  or  servant  of 
the  State,  but  of  the  individual  creating 
the  trust  There  is  nothing  of  a  govern- 
mental character  in  such  a  position.  It 
is  not  necessary,  however,  to  speculate 
upon  hypothetical  cases.  We  are  clear  in 
the  opinion  that  the  present  transaction 
is  within  the  range  of  the  municipal  duties 
of  the  city,  and  that  the  tax  cannot  be 
collected." 

But  as  to  property  held  by  a  city  for 
public  objects,  or  upon  charitable  trusts 
of  a  public  nature,  there  would  seem,  in 
the  author's  judgment,  to  be  no  ground 
for  asserting  a  distinction  and  holding 
such  property  liable  to  taxation.  Ante, 
sec.  567  et  teq.  Of  course,  if  a  corpora- 
tion is  acting  purely  as  a  "private  trus- 
tee," an  exemption  from  taxation  could 
not  be  claimed.     Ante,  sec.  170. 

«  Crawford  ».  Burrell  Tp.,  53  Pa.  St. 
219;  Lord  Colchester  r.  Kewney,  L.  R.  1 
Exch.  868  ;  Piatt  v.  Rice,  10  Watts  (Pa.), 
MS  ;  Providence  Bank  v,  Billings,  4  Pet. 
S14 ;  Delaware  Railroad  Tax,  18  WalL 


206  ;  Trask  v.  Msgoire,  18  WalL  206 ; 
Baltimore  v.  State,  15  Md.  876;  Hannibd 
&  St.  J.  R.  R.  Co.  V.  Shacklett,  30  Mo. 
650  ;   Washington  University  v,   Rowse, 
42  Mo.  308  ;  Pacific  R.  R.  Co.  v.  Case 
County,  53  Mo.  17  ;  Stewart  v.  Davis,  S 
Murph.  (N.  C.)  244 ;  Anderson  v.  States 
23  Miss.  459;  Bait  &  O.  R.  R.  Co.  sl 
Marshall  County,  8  W.  Ya.  819  ;  SUte  v. 
Bank  of  Smyrna,  2  Houst.    (DeL)  99; 
Louisville  k  P.  Canal  Co.  v.  Common- 
wealth, 7  B.  Mon.  160;  St  Peter's  Church 
r.  Scott  Ca   Comm'rs,    12  Minn.   895; 
Portland,  S.  &  P.  R.  R.  Co.  v.  Saoo,  60 
Me.  196;  State  v.  Parker,  82  N.  J.  L.  486 ; 
Biscoe  V.  Coulter,  18  Ark.  428  ;  Harvard 
College  V.  Boston,  104  Mass.  470  ;  Indian- 
apolis Council  V.  McLean,  8  Ind.    828 ; 
Meth.  £.  Church  v.  Ellis,  88  Ind.  8;  Wash- 
bum  College  V.  Shawnee  Co.  Comm'rs,  8 
Kan.  344  ;  Vail  v.  Beach,  10  Kan.  214 ; 
No.  Mo.  R.  R.  Co.  V,  Maguire,  20  WalL 
46  ;  1  Desty  Taxation,  chap.  vL  ;  Swan 
Point  Cemetery  v.  Tripp,  14  R.  I.  199 ; 
Austin  V.  Austin  Oasl.  &  C.  Co.,  69  Tex. 
180;  South  Bend  v.  Notre  Dame  UniT., 
69  Ind.  844.     "  An  intent  to  exempt  any 
property,  or  any  portion  of  the  Talne  of 
any  property,  from  taxation  most  not  be 
presumed,  but  must  be  foand  plainly  ex- 
pressed in  the  statutes.*'   Earl,  J.   Peopk 
V.  N.  Y.  Tax  Comm'rs.  95  N.  Y.  554. 
An  exemption  from  "  all  public  taxei  and 
assessments "  held  to  include  assesnientf 
for  local  improvements.    State  v.  St  Paul, 
36  Minn.  529 ;  see  infra,  sec  777.    In 
Louisiana  an  unqualified  exemption  "from 
taxation  during  the  period  of  fifty  yean  ** 
was  held  to  imply  an  immunity  from  mn* 
nicipal  as  well  as  State  taxes.     ''WImb 
the  sovereign  emancipates  he  does  to  miuii* 
ficcntly."    Per  Bermudeg,  C  J.     New  Or- 
leans V.  Carondelet  Canal  A  Nar.  Co.,  M 
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Such  statutes  will  be  construed  most  strongly  against  those  claiming 
the  exemption.^ 

La.  An.  896.  Yes ;  bat  to  no  greater  ex-  Eddy,  43  Cal.  833  (1872).  A  snbseqnent 
tent  than  he  plainly  expresses.  statute  exempting  property  from  muni- 
^  Providence  Bank  v,  Billings,  4  Pet.  cipal  taxation  is  valid  against  the  muni- 
514 ;  Charles  Kiver  Br.  Prop.  v.  Warren  cipality.  Richmond  v.  Richmond  &  D. 
Br.  Prop.  11  Pet.  420  ;  Phila.  &  W.  R.  R.  R.  R.  Co.,  21  Gratt.  604  (1872).  Remedy 
Co.  V.  Maryland,  10  How.  898  ;  Jefferson  of  owner  where  property  exempt  from  tax- 
Branch  Bank  r.  Skelly,  1  Black  (U.  S.),  ation  is  assessed.  Lee  v.  Thomas,  49  Mo. 
436;  Phillips  Exeter  Acad.  Trs.  r.  Ex-  112  (1871);  Jefferson  City  v.  Opel,  lb. 
eter,  58  N.  H.  806.  Use,  and  not  own-  190 ;  Walden  v.  Dudley,  3.  419  ;  St. 
ership,  is  the  test  as  regards  churches,  Louis  B.  &  Say.  Assoc  v,  Lightner,  47 
m^ooU,  Ac,  Detroit  Y.  M.  Soc.  v.  De-  Mo.  898 ;  Atl.  &  Pac.  R.  R.  Co.  v.  Cleino, 
troit,  8  Mich.  172 ;  St.  Mary's  CoL  v.  2  DiUon,  175  (1878). 
Crow],  Treas.,  10  Kan.  442 ;  Washburn  The  illegal  exemption  of  another  from 
College  V.  Shawnee  Co.  Comm'rs,  8  Kan.  a  tax  or  assessment  is  no  ground  for  an 
844  ;  Pierce  v.  Cambridge,  2  Cush.  611 ;  ii\junction  against  the  corporation,  unless 
Phillips  Exeter  Acad.  Trs.  v.  Exeter,  58  the  plaintiff  is  iigured  thereby,  as  by  be- 
N.  H.  306 ;  Cincinnati  Col.  v.  State,  19  ing  compelled  to  pay  more  than  his  pro- 
Ohio,  110 ;  New  Orleans  v,  St  Anna's  portion.  Page  v.  St.  Louis,  20  Mo.  186 
Asylum,  81  La.  An.  292  ;  Old  South  (1854) ;  Balfe  v.  BeU,  40  Ind.  887  (1872). 
Soc  V.  Boston,  127  Mass.  878 ;  Boston  The  omisnan  of  an  assessor  to  assess  c«r- 
Soc  of  Red.  Fathers  v.  Boston,  129  Mass.  tain  parcels  of  property  subject  to  taxa- 
178 ;  1  Desty  Taxation,  110,  182,  186.  tion,  whether  arising  from  a  misapprehen- 
A  parsonage  and  lot  are  not  exempt,  sion  of  the  law,  —  as  by  giving  effect  to 
State  V.  Axtell,  41  N.  J.  L.  117 ;  State  v.  void  provisions  of  a  statute,  —  or  a  mistake 
Lyon,  82  N.  J.  L.  860  ;  State  v.  Eroll-  of  fact,  will  not  invalidate  his  general  as- 
man,  88  N.  J.  L.  828  ;  Meth.  E.  Church  sessment  list.  People  v,  McCreery,  84  Cal. 
V.  Ellis,  88  Ind.  8  (1871) ;  1  Desty  Taxa-  48 ;  Doyle  v.  Austin,  47  Cal.  858,  859 
tion,  112.  Nor  land  upon  which  a  church  (1874).  An  omission  by  the  assessors  to 
is  being  built,  under  the  head  of  actual  assess  a  given  individual  because  he  is 
places  of  religious  worship.  Mullen  v.  poor,  and  his  property  was  of  little  value, 
Erie  Co.  Comm'rs,  85  Pa.  St.  288  ;  Orr  v.  does  not  invalidate  the  whole  assessment. 
Baker  ("church  property")  4  Ind.  86  Williams  v.  Lunenburg  Sch.  Dist.,  21 
(1853) ;  Gordon  r.  Baltimore,  5  Gill,  281  Pick.  75  (1838);  Weeks  v.  Milwaukee,  10 
(1847),  and  cases  cited  ;  State  v.  New-  Wis.  242 ;  Eneeland  v.  Milwaukee,  15 
berry  Council  ("agricultural  property  "),  Wis.  454  ;  Bond  v.  Kenosha,  17  Wis.  284  ; 
12  Rich.  L.  839 ;  Municipality  No.  2  v.  Dean  v,  Gleason,  16  Wis.  1,  15 ;  Hersey 
K.  O.  k  Car.  R.  R.  Co.  (inter-corporate  v.  Milw.  Co.  Sup.,  lb,  185 ;  Hale  v.  Ke- 
real  estate),  10  Rob.  (La.)  187  ;  People  v,  nosha,  29  Wis.  599.  But  a  person,  whose 
Whyler,  41  Cal.  351  (1871) ;  post,  sec.  789,  local  assessment  for  improvements  is  in- 
note.  Power  of  State  to  exempt.  Tom-  creased  by  the  unlawful  omission  of  lands 
linson  v.  Branch,  15  Wall.  460  ;  Munic  r.  liable  to  contribute,  may  restrain  the  en- 
Bank,  5  Rob.  (La.)  151;  Jacksonvillev  .  forcement  of  the  assessment.  Hassen  v. 
McConnel  (constitutional  limitation),  12  Rochester,  65  N.  Y.  516  (1875). 
IlL  188 ;  Northwestern  Univ.  v.  People,  The  JFisconsin  cases  assert  the  follow* 
80  IlL  833  (1875) ;  Orange  &  A.  R.  R.  ing  rule  as  to  the  effect  of  the  omission  to 
Co.  «.  Alexandria,  17  Gratt.  176  (1867),  tax  property  liable  to  taxation  :  "Omis- 
per  Jojfnes,  J. ;  People  v,  McCreery,  84  sions  of  this  character,  arising  from  mis- 
CaL  482 ;  Life  Assoc  of  Am.  v.  St  Louis  takes  of  fact,  erroneous  computations,  or 
Co.  Aaaeasors,  49  Mo.  512  ;  State  v.  Han-  errors  of  judgment  on  the  part  of  those 
nibal  A  St.  J.  R.  R.  Co.,  75  Mo.  208  ;  to  whom  the  execution  of  the  taxing  laws 
State  p.  Woodruff,  87  N.  J.  L.  189  ;  State  is  intrusted,  do  not  necessarily  vitiate  the 
«.  Newark,  26  N.  J.  L.  619 ;   People  p.  whole  tax.    But  intentional  disregard  of 
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§  777.  Exemption  from  **  Taxation  "  does  not  Inolnde  Local 
ments.  —  Although  an  "  assessment "  is  in  the  nature  of  a  tax^  and 
is  authorized  by,  or  is  a  branch  of,  the  taxing  power,  yet  a  general 
statute  exempting  certain  property  —  as,  for  example,  churches  — 
from  "  taxation  by  any  law  of  the  State,"  does  not  exempt  it  from 
liability  for  a  street  assessment}  So,  the  exemption  of  property  of 
a  cemetery  company  from  "any  tax  or  public  imposition  what-, 
ever,"  does  not  exempt  it  from  a  paving-tax  for  improving  a  street 
in  front  of  the  property,  the  court  (in  an  opinion  elaborately  exam- 
ining the  subject)  holding  that  the  intent  of  the  legislature  was  to 
exempt  the  property  from  all  taxes  or  impositions  for  the  purpose  of 
revenue,  but  not  to  exonerate  it  from  charges  inseparably  incident  to 
its  location  with  respect  to  other  property.^   And  the  same  view  has 

those  laws,  in  such  manner  as  to  impose  prescribed  in  a  general  statate,  does  not 

illegal  taxation  on  those  who  are  assessed,  entitle  it  to  a  reduction  of  taxation  to 

does."    Per  Paine,  J.,  in  Weeks  i;.  Mil-  a  rate  specified  in  the  statute.     Dauphin 

waukee,  supra.    The  language  was  used  in  &  La  F.  Streets  By.  Co.  v.  Kennerly,  74 

a  case  in  which  the  city  council,  in  view  Ala.  5S3. 

of  the  benefit  which  the  construction  of  ^  Be  Nassau  Street,  11  Johns.  77* 
a  new  hotel  would  be  to  the  city,  inten-  This  is  the  leading  case  on  the  subject, 
tionally  omitted  to  cause  the  lots  upon  and  the  point  decided  has  been  generally 
which  it  was  being  erected  to  be  taxed,  approved,  although  some  of  the  reasons 
But  qucere,  as  to  this  effect  of  even  an  in-  have  been  criticised.  People  v.  BrooklyOf 
tentional  omission  by  the  city  council.  4  N.  Y.  419,  482,  and  cases  reviewed ; 
Dunham  v.  Chicago,  55  111.  857  (1870),  Bleecker  v.  Ballon,  8  Wend.  263 ;  Sharp 
lays  down  the  true  rule.  If  the  illegal  v.  Si>eir,  4  Hill  (N.  Y.),  76,  82  ;  Sharp  i. 
exemption  does  not  increase  the  amount  Johnson,  lb,  92 ;  Brick  Presb.  Church  v. 
which  others  are  taxed,  they  are  not  in-  New  York,  5  C^w.  (N.  Y.)  538  ;  New 
jured.  If  it  does,  should  they  not  comi)el,  York  v.  Cashman,  10  Johns.  96  ;  Second 
by  mandamus,  the  city  authorities  to  as-  Av.  M.  E.  Church,  In  re,  66  N.  Y.  895 
sess  all  the  property  liable  to  taxation  f  (1876)  ;  Roosevelt  Hosp.  v.  New  Y(nk, 
At  all  events,  it  is  a  very  serious  doctrine  84  N.  Y.  108  ;  Sheehan  v.  Good  Sam. 
to  hold  that  the  omission,  even  though  Hosp.,  50  Mo.  155  (1872)  ;  Boeton  Set- 
directed  by  the  council,  should  have  the  men's  Fr.  Soc.  v.  Boston,  116  ICaat.  181; 
effect  to  vitiate  and  overthrow  the  w?iole  Beals  v.  Providence  Rubber  Co.,  11  B.  L 
tax  list  for  the  year.  See  Winters  v.  381;  Cooley  on  Taxation  (2d  ed.)t  207; 
Montgomery,  65  Ala.  403;  1  Desty  Tax-  1  Desty  Taxation,  121;  Bedford  UnioB 
ation,  198,  and  cases.  Poor  Guard,  v.  B.  Impr.  Comm'rs.  7  Exeh. 
As  to  power  of  municipality  to  exempt  777;  Queen  v.  Oldham  Bor.,  L.  R.  8  (^ 
property  from  taxation  in  any  case.  State  B.C.  474;  Broadway  Bapt.  Church  fii 
V.  Addison,  2  S.  C.  499  ;  Hayzlett  v.  Mt.  McAtee,  8  Bush,  608  (1871). 
Vernon,  33  Iowa,  229  (1871) ;  infra,  sees.  ^  Baltimore  v.  Green  Mt.  Cem.  PrapL, 
781,  note,  789,  note.  An  exemption  from  7  Md.  517  (1855).  In  thas  holding,  the 
municipal  taxation  granted  to  a  private  court  does  not  proceed  upon  the  groimd 
corporation  is  not  affected  by  the  dissoln-  that  it  was  an  asBetmnenif  and  not  a  Ua, 
tion  of  the  municipal  corporation  and  its  which  was  sought  to  be  collected  from  the 
being  replaced  by  another.  Mobile  &  S.  cemetery  company  ;  it  admitted  it  was  i 
H.  R.  R.  Co.  V.  Kennerly,  74  Ala.  566.  tax,  but  held  it  was  not  tach  a  tax  as  was 
A  clause  in  a  charter  of  a  street  rail-  meant  by  the  exempting  statute,  whi^h  ii 
way  company  making  it  subject  to  "all  the  sound  view  of  the  subject.  The  ChiH 
mtriotionii,  limitationsy  and  conditions*'  JusticeobeeiTes:  "The distinction,  if  aajfi 
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been  taken  in  a  variety  of  cases,  mostly  referring  to  churclies,  public 
and  charitdble  indiiutmis}    Where  the  charter  of  a  charitable  insti- 

between  a   *tax*  and  an  ' assesnnerU *  is  exemption  of  a  charitable  coTparation  by 

not  very  palpable.    The  meaning  of  the  its  charter  from  "  taxation  of  every  kind/' 

words  IB  the  same  in  our  laws."    Per  Lt  does  not  exempt  it  from  an  assessment 

Grand,  C.  J.,  lb.  535.     See,  also,  Dolan  v.  npon  its  land  to  pay  for  a  street  improve- 

Baltimore,  4  Gill,  S94.     In  Kentucky  it  ment  in  front  of  it.    Sheehan  v.  Good  Sam. 

was  held   that  a  cemetery  could  not  be  Hosp.,  50  Mo.  155  (1872) ;  s.  c.  11  Am. 

subjected   by  judicial  decree  to  sale  to  Rep.  412.    See  also  Emery  r.  Gas  Co.,  28 

satisfy  liens  for  adjacent  street  improve-  Cal.  845   (1865)  ;   Taylor  v.  Palmer,  81 

ments.     Louisville   v,  Nevin,    10   Bush  Cal.  240  (1866)  ;    Brightman  v,  Kimer, 

(Ky.),  549  ;  8.  c.  19  Am.  Rep.  78  (1874),  22  Wis.  54.    Exemption  of  an  institution 

and  useful  note  of  Mr.  Thompson.  "  from  all  taxation  by  State,  parish,  or 

In  New  York  the  cemetery  property  city  *'  is  not  an  exemption  from  sidewalk 

is  held  to  be  subject  to  local  assessment  or  street  assessments.    Lafayette  v,  Male 

Buffalo  aty  Cem.  v.  Buffalo,  46  N.  Y.  Orphan  Asylum,  4  La.  An.  1  (1849). 
503,  506  ;  McBean  v.  Chandler,  9  Ueisk.  So  a  niilroad  charter  exempting  the 

349  (1872) ;  ante,  sec.  760 ;  St.  Joseph  v,  company  (in  consideration  of  the  pay- 

O*DoD0gbue,  31  Mo.  345  (1861).      Contra,  ment  of  a  certain  tax)  from   "  any  other 

Olive  Cemetery  v,  Philadelphia,  93  Pa.  or  further  tax  or  imposition  npon  it,"  does 

St.  129 ;  8.  c.  22  Alb.  L  J.  349  ;  1  Desty  not  exempt  it  from  liability  for  ah  assess- 

Taxation,  112,  and  cases  as  to  Cemeteries,  ment  upon  houses  and  lots  owned  by  it, 

^  Pray  V.   Northern  Liberties,  31  Pa.  and  benefited  by  the  opening  and  widen- 

St.  69  (1850) ;  Northern  Liberties  v,  St.  ing   of   a    street ;    but    the    corporation 

John's  Church,  13  Pa.  St.  104  (1850),  fol-  cannot,  for  such  a  purpose,  be  assessed 

lowing  11  Johns.  77,  supra ;  8.  P.  Boston  without  reference  to  the  special   benefit 

Seamen's  Fr.  8oc.  v.  Boston  (assessment  conferred   upon    property  owned    by  it, 

for  widening  and    grading   street),    116  since  such  an  assessment  would  be,   in 


181  (1874) ;  &  c.  17  Am.  Rep.  153,  fact,  a  tax,  from  which  it  is  exempt, 
where  the  subject  is  well  presented  by  State  v,  Newark,  27  N.  J.  L.  185  (1858). 
Jkvens,  J.;  Lockwood  v.  St.  Louis,  24  Such  property  may  be  assessed  for  the 
Mo.  20  (1856) ;  Garrett  ».  St.  Louis,  26  construction  of  a  public  sewer  (New  York, 
Mo.  505 ;  Egyptian  Lev.  Co.  v.  Hardin,  N.  H.  &  H.  R.  R.  Co.  «.  New  Britain, 
27  Mo.  495.  In  the  case  of  the  St  Louis  49  Conn.  40) ;  or  for  improving  a  street. 
Pub.  Schools  V.  St  Louis,  26  Mo.  468,  Ludlow  r.  Cine.  So.  Ry.  Trs.,  78  Ky.  357. 
following  Lockwood  v,  St.  Louis  (local  So  an  exemption  from  "  to^ee^,  cAar^«j,  and 
assessment  on  church  property),  24  Mo.  impositions"  does  not  exonerate  a  private 
20,  it  was  held  that  the  read  estate  of  the  corporation  from  assessments  on  its  prop- 
board  of  public  schools  of  a  city  (a  dis-  erty  for  opening  or  paving  streets  on  which 
tiact  corporation)  was  liable  to  a  local  it  fronts.  Paterson  v.  Soc.  for  E.  U. 
assessment  for  sewers,  sidewalks,  opening  Manuf.,  24  N.  J.  L.  385  (1854),  following 
streets,  ftc.  ;  but  queers.  See  Hartford  p.  Nassau  St.,  Inre,  11  Johns.  77  ;  State  ». 
West  Middle  Sch.  Dist.,  45  Conn.  462,  Newark,  36  N.  J.  L.  478 ;  8.  c.  13  Am. 
where,  ander  the  charter  of  Hartford,  all  Rep.  464.  Further  illustrations,  see,  also, 
land  specially  benefited  by  a  city  improve-  Paine  v.  Spratley.  5  Kan.  525  ;  Chicago  p. 
ment  is  liable  to  be  assessed  for  the  expense  Colby,  20  111.  614  ;  Bridgeport  v.  N.  Y.  k 
of  snch  improvement  Held,  that  a  piece  N.  H.  R.  R.  Co.,  36  Conn.  255  ;  Indian- 
of  land  owned  by  a  school  district,  upon  apolis,  P.  &  C.  R  R.  Co.  v.  Ross,  47  Ind.  25 
which  its  school-house  stood,  and  which  (1874);  Marshall  v.  Yicksburg,  15  Wall. 
was  Qsed  solely  for  school  purposes,  and  of  146,  as  to  <*  tax,"  and  "  wharfage  charge." 
which  no  other  use  was  contemplated  in  See,  as  to  difference  between  **  tax  "  and 
the  fbtnre,  was  not  so  benefited  that  it  "assessment,"  and  for  views  not  coincident 
coold  be  assessed  for  the  expense  of  a  with  those  generally  entertained,  Chicago 
street  laid  oat  by  the  dty  near  it    The  v.  Lamed,  84  111.  203  (1864) ;  Ottawa  7. 
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tutioQ  provided  that  its  property  "  shall  not  be  subject  to  taxes  or 
assessments**  it  was  held  by  the  Court  of  Errors  and  Appeals  of  New 
Jersey  that  these  words  were  not  synonymous,  and  that  they  had  the 
effect  to  exempt  the  property  not  only  from  ordinary  taxes,  public 
and  municipal,  but  from  an  assessment  for  curbing  and  flagging  a 
street  on  which  the  property  abutted.^ 

§  778  (617).  DiBtinction  between  "Tax"  and  '^ ABseument,"  as 
uBed  in  Constitutions  and  Statutes.  —  But  aside  from  the  rule  of 
strict  construction  which  applies  to  exemptions  from  taxation,  the 
cases  cited  in  this  and  in  the  previous  section  will  show  that  there 
is,  in  their  ordinary  use,  a  recognized  difference  "between  the  words 
"  tax  "  and  **  assessment,"  and  that  the  one  does  not  always,  or  usu- 
ally include  the  other.  Thus,  a  constitutional  provision  that  "  taxa- 
tion shall  be  equal  and  uniform  throughout  the  State  "  does  not  apply 
to  local  assessments  upon  private  property  to  pay  for  local  improve- 
ments.^ So,  a  provision  of  the  Constitution  of  a  State  which  requires 
"the  rule  of  taxation  to  be  uniform,"  in  connection  with  another 
provision,  that  "  it  shall  be  the  duty  of  the  legislature  to  provide 

Spencer,  40  IIL  211 ;  Burl.  &  Mo.  R.  R.  by   statute    from   general   tazstion,  and 

Co.  V.  Spearman,  12  Iowa,  112 ;  N.  Y.  k  where  it  is  held  tliat  local  assessments  do 

N.  H.  R.  R.  Co.  V.  New  Haven,  42  Conn,  not  come  within  the  exemption,  and  where 

279  (1875)  ;  s.  c.  19  Am.  Rep.  534 ;  Mc-  the  act  authorizing  local   improvements 

Bean  v.  Chandler,  9  Heisk.  349  (1872) ;  provided  that  the  same  should  not  in  any 

8.  c.  24  Am.  Rep.  308 ;   ante,  sees.  746,  year  exceed  ten  per  cent  of  the  property 

759,  760,  761.  as  assessed  and  valued  on  the  tax  dnpli- 

County  court-house  property  held  not  cate  for  State,  county,  and  city  taxes,  it 

liable  to  a  sewer  assessment  made  by  a  was  decided  that,  as  church  property 'conld 

city.     Worcester  County  u.  Worcester,  116  not  be  valued  and  assessed  on  the  tax  da« 

Mass.  193  (1874).  plicate,  it  could  not,  although  otherwise 

^  State  V,  Newark,  36  N.   J.   L.  478  liable,   be    assessed  for    the  construction 

(1873)  ;  s.  c.  13  Am.  Rep.  464,  reversing  of  a  sewer.     First  Presb.  Church  v.    Ft. 

the  judgment  of  the  Supreme  Court  in  Wayne,  36  Ind.  338  (1871) ;  8.  c.  10  Am. 

same  case,   36    N.  J.    L.    157  ;   10  Am.  Rep.  35.      See,  however,  in  New  Tork^ 

Rep.  223  ;  distinguishing  Paterson  v.  So-  Second  Av.  M.  K  Church,  In  re,  66  N.  Y. 

ciety,  &c.,  24  N.  J.  L.  385,  where  the  395  ;  Hebrew  Benev.   0.  A.  Soc.,  In  re, 

language  was  **all  taxes,  charges,  and  im-  70  N.  Y.  476  (1877)  j  St.   Joseph's  Asy« 

positions    under    the    authority    of   this  lum.  In  re,  69  N.  Y.  353. 
State,"  also  distinguishing  State  v.  New-         "^  N.  0.  Draining  Co.,  In  re,  11  La.  An. 

ark,  27  N.  J.  L.  185,  where  the  exempting  838  (1856),  where  the  subject  is  very  fully 

clause  in  the  charter  was  "that  no  other  examined,   s.  P.  Surgiv.  Snetchman  (paT* 

or  further  tax  or  imposition  shall  be  levied  ing  assessment),    Ih.   887  ;    Yeatman    v. 

or  imposed  on  said  company."    See  First  Crandall  (levee  tax),  Ih,  220  ;  In  re  Ford, 

Presb.    Church  u.     Ft.  Wayne,  36    Ind.  6  Lans.  (N.  Y.)   92  ;  Taylor  v,  Boyd,  6S 

338  0871),  where,  however,  the  exact  Ian-  Tex.   533;  Texas  Trans.  Co.  v,  Boyd,  67 

guagt  of  the  Constitution  and  the  statute  Tex.  153  ;  Cain  v,  Davie  Co.  Comm'rs,  86 

is  not  given.     Gould  v.  Baltimore,  59  Md.  N.  C.  8  ;  supra,  sees.  750,  755,  756,  note» 

878.  ei  8eq»    Bat  see  ante^  sec  760. 

Where  church   property  is   exempted 
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for  the  oi^nization  of  cities,  and  to  restrict  their  power  of  taxation, 
assessment,  &c.,  so  as  to  prevent  abuses  in  assessments  and  taxation/' 
is  construed  not  to  apply  to  special  assessments  by  municipal  corpo- 
rations, made  by  authority  of  the  legislature,  for  local  improve- 
ments.^ 

§  779  (618).  MnnicipaUty  cannot  delegate  its  Power  to  Tax.  — 
We  have  already  had  occasion  to  refer  to  the  principle  that  pvhlic 
powers  conferred  upon  a  municipality,  to  be  exercised  by  its  council, 
when  and  in  such  manner  as  it  shall  judge  best,  are,  without  legisla- 
tive authority  to  that  end,  incapable  of  delegation  by  the  munici- 
pality.^ The  principle  extends  to  thfe  authority  conferred  upon  a 
municipal  corporation  to  levy  and  collect  taxes,  or  to  determine  upon 
the  necessity  and  character  of  local  improvements.     Such  authority 

^  Weeks  v.  Milwaukee  (street  assess-  local  assessments  are  not  within  the  mean- 
ment),  10  Wis.  2S2  (1860) ;  Lumsden  r.  ing  of  the  term  taxatian  as  nsnally  em- 
Cross  (street  assessment),  Ih,  282 ;  State  ployed  in  oar  Constitutions  and  statutes. 
V.  Portage  (street  assessment),  12  Wis.  Allen  v.  GalTeston,  61  Tex.  802;  Austin 
502  ;  Bond  v.  Kenosha  (harbor  tax  or  as-  i;.  Gulf,  Colo.  &  S.  F.  B.  B.  Co.,  45  Tex. 
aessment),  17  Wis.  284.  The  Supreme  234,271;  Boundtree  r.  Galveston,  42  Tex. 
Court  of  Wueonsin  profess  to  follow  the  626  ;  Taylor  v.  Boyd,  68  Tex.  538  ;  Paine 
construction  given  by  the  Supreme  Court  v,  Spratley,  6  Kan.  525  ;  Leavenworth  v. 
of  Ohio  to  similar  provisions  in  the  Con-  Laing,  6  Kan.  274  ;  Burroughs  Tax.  p. 
stttution  of  that  State.  Hill  v,  Higdon,  5  435;  Cooley  on  Taxation,  p.  446,  and  cases 
Ohio  St.  243  ;  Beeves  r.  Wood  County,  cited,  n.  2  ;  supra,  sees.  754,  758  ;  infra, 
lb.  833.  See  observations  of  Judge  Coo-  sec  783;  1  Desty  Taxation,  sec.  4,  pp.  5-7, 
ley.  Const  Lim.  510,  note.  But  the  and  cases.  "  A  special  assessment  differs 
principle  of  uniformity  is  considered  by  from  special  taxation  mainly  in  this,  that 
the  court  to  apply  to  ordinary  municipal  the  assessment  cannot,  in  any  case  or  under 
taxes.  Weeks  v.  Milwaukee,  supra,  per  any  circumstances,  exceed  the  benefits  the 
Plains  J.  ;  Dean  r.  Gleason,  16  Wis.  property  will  derive  from  the  improve- 
1-16.  General  result  of  the  cases  concern-  ment,  and  the  owner  of  the  property  as- 
ing  the  nature  of  local  assessments,  see  sessed  has  the  right,  if  dissatisfied  with 
caUe,  sec.  761.  the    assessment,   to    have    this   question 

In  Bondv.  Kenosha,  17  Wis.  284  (1863),  passed  upon  by  a  jury,  and  if  not  content 

the  Supreme  Court  of  Wisconsin  decided  with  their  finding,  to  have  it  reviewed  in 

that  the  provision  of  the  charter  of  the  an  appellate  tribunal,  whereas,  in  cases  of 

city  of  Kenosha,  authorizing  the  council,  special  taxation,  the  jury  have  nothing  to 

for  the  purpose  of  constructing  a  harbor  do  with  the  amount  which  is  by  onli- 

in  the  city,  to  levy  a  special  tax  on  all  nance  assessed  upon  the  contiguous  prop- 

lands  within  the  city  subject  to  taxation,  erty."     Per  Mulkey,   C.   J.     Sterling  v, 

moi   including    any    improvements   made  Gait,  117  111.  11. 

iherecn,  was  in  the  nature  of  a  special  as-  ^  Ante,  sec.  96,  and  cases  cited.     Foss 

sessment  for  local  improvements,  and  did  u.  Chicago,    56   111.    354  ;   Thompson  v, 

not  contravene  any  provision  of  the  Con-  Booneville,  61  Mo.  282  ;   Indianapolis  v. 

sfcitDtion  of  the  State.    Hale  v.  Kenosha,  Lawyer,  88  Ind.  348  ;  Johnston  v.  Macon, 

29  Wis.  599,  distinguishing  "Bond  v.  Ke-  62  Ga.  645  (1849) ;  Macon  v.  First  Nat 

nosha,  supra ;  Weeks  v.  Milwaukee,  fol-  Bank,  59  Ga.  648  ;  Macon  v.  Macon  Sav. 

lowed    Hurford   v.  Omaha,  4  Neb.  836  Bank,  60  Ga.  133 ;  Hunt  v.  Booneville, 

(1876).     It  is  held  in  many  Stotes  that  65  Ma  620. 
▼OL.  n.  —  20 
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cannot  be  dekgatad  unless  such  driegaikm  is  legislatively  per- 
miued.^ 


C15<7) ;  M«:ier  r.  Eiso.-c.  W  CiL  2S*  ; 
Sai»  r.  Piricr,  i?  V;.  ^fr  :  Sai*  r. 
Svisber,  17  T«i.  441  :  Fwi  r.  •liisu:..  M 
KL  SM  (!?:•: ) :  i«sk»  r.  -.lisfcr:.  «  11. 
S&7  fisroi  :  Sti:*  T.  C:«li=>i-  S  E.  L 
83;  M^mj  r,  T-.-k*r.  IC'  S:-il  Sj.  . 
240  (15T4»:  Diris  r.  Rcer*.  55  X.Y. 
5«  (2575./  :  BellijsfiK^  r.  Gr^j,  aI  y.  Y. 
6;0 :  H:^:b^x-k  r."  «:d:T«s%»^  >5  U.  S- 
341  tlS77<:  SiMCAz  r.  G;f!feK-s.  4f  y.^. 
Iw  ;  I#>ri  r.  O»3-.0i»  47  Wa.  SS^  Ap- 
proritti:  sext,  alsKX  Maxt^vs  r.  AVm- 
ciii,  ^S  Ma.  115  :  E::iirijci  r.  Hcris. 
f*l-l%  4<  C»L  4S  tl^:3  :  T-rcrtfc-  r. 
Schen&^i^or^,  6  X.  Y-  yi  »rcr:r«  ia 
Pb*lp»    r.    New  Yoct  112    >'."  Y.  fl4 


tfsr  p.at'^c  ::    the    d-tr  c'  ti*  city  to 
Avsrl  a  ^-octrfc::  ro  iLe  lews:  Hii*r  :=i- 

foorrhs  of  the  «::z:i!,  tLi:  ih*  pri 
mTist  I*  exrr:iied  br  tie  ««a:il  iis  *;::* 
OTjif,  ini  .'•.^iili  ^?:  i*  d-Ifci^e-i  :o  a  >r.b- 
l:o  c*c*r  :  Si.  Lo::is  r.  CiX-e-Sw  ^^  Mx 
1» :  Ptfcple  T.  Clirt  47  CV^  455  :  Kis- 
^olph  r.  Git1#t.  47  Ci!.  4:.?  :  F.Llir-isoa 
T.  Heyd^sf^li^  46  Cal.  *5  ;  0-1  i  r  lU.h- 
Bond,  2S  Gntr.  471 :  RoVinscn  r.  D>ijf, 
IS  Joli3s.  351  :  Trar^rci:  r.  W--:-/  5 
Hill  .N.  Y^  4*:  PiTij  r.  Re-d.  f5 
y.  Y.  J^-*  ;  S-h^frll  r.  Lir.>i—  17 
Mi:-i.  437  ;  Ea>:  S:.  L>.i:5  r.  We>— rg, 
4<  111  3v:»  ;  Like  Sh.re  A  M.  S.  R  R. 
Co.  r.  ChL^aio.  J-jr.L  454  15::  :  WCxer 
».  Cbiv-a^o*.  62  IIL  25'  !<::  :  M  v^^  r. 
Chicago,"  eo  KL  243  ,:>71  :  Frvja  r. 
CLia^S  75.  5*.  7.  The  i^or^  .ms«  d:$- 
tiniTiUb^.  Pi::?  r.  Chirac-x  *.^  i::.  441. 
la  S-.'hwirtr  r  Fi-.toiti;.  14  La.  Aa.  243 
(H5ii 


1:  iri<  he..i  ;:-i:  j'.i.rr*?  as  i>  iti 
e-^rrifctness)  \Li\  :he  jvwer  to  "i'.i^r., 
/<^Mf, /:--:,  a::i  v1:jj»«  of  all  ani  er-nr 
kind  of  pr.'i^rtv,"  iai  "to  ^ay  ar.i  ^.vH^-t 
texrs  in  jttcA  j  "tj^rwr  as  n:ay  be  deemed 
expeilient,  on  a!'.  fteAmboats^  4o.,  !aadir.g 
at  the  levee  of  the  corpora: ion,"  gave  the 
corporation  pow-er  to  lease,  for  a  period  of 
jearSp  to  a  private  person,  the  xvvenae:s  of 
the  port,  with  the  privilege  of  collecting 
Ihem  in  hia  own  name  and  for  his  own 


vil>-  *T  cr.*^ 


sal-* 


c 
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T^  pcizKX^  ifti3cid  is  the  text  ia  thna 
t  Cccm  cf  A^^peala  in  JTcit- 
'j,  Z2.  a  fue  arifgng  in  the  citj  of 
^j^izzsriUjt.  Ix  izzbcisce,  the  eomt  ay, 
tamasSl  of  the  citr  of  Louis- 
»oe  as  prasciibed  in  the 
err  f^karur.  atav  dixvct  or  authorue  the 
is.  "^  dXT  to  he  graded,  paTed, 
4f.,  a2  i^  ooit  of  the  ownefa  of 
t2i»  ;cT:r«r?r  frvatzsg  ihcfvon.  The  etwii- 
rJ  z^.-mt  saok  4iUrmim£  (Me  mcetntjf  of 
s^zz,  f=itffCTisaest*  m  well  a*  ita  kind  and 
^^^rssZf  a»£  has  no  aathoritj  to  refer 
KefXTTtarioa  of  these  matteia  to  any 
C't^er  ^i>iy  x<r  pHKKs.  The  power  to  pass 
-:r::xi **:<;>  to  improve  stRets  ia  l^giila- 
tirc.  asi  cazaoc  he  del^^ted.  It  is  in 
<f  eict  a  pc::«vr  cf  taxaiion,  which  ia  the 
exfr:i»  <(  «>ve?agn  anthoritr.  To  or* 
dais  i!es»eni!y  that  a  ssiwt  or  aqnare  shall 
bf  evaded  aad  paved,  or  "jd  muck  thereof 
ss  :Xf  rtjiAeer  may  ffimf,  and  aeeordinff 
t:  twdjiascLims  to  he  Jumiaked  6y  iktm," 
is  srit  >  to  delecate  to  him  the  power  to 
rx  t^  grsde,  detennine  what  matenals 
shoa!l  b»  3Md  for  the  pavement,  and  how 
i^ch  of  the  street  or  aqnare  ahonld  he 
thcs  icr^ved,  and  is  not  the  detenni- 
E^oa  cf*  the  coondl  as  to  any  of  these 
thiz^  To  allow  sach  an  onSinanee  tt 
H::!  thr  prv^pnty-holder  ia.  in  the  opinion 
of  a  na-c-rirv  of  the  court,  to  destror  all 
the  s&fe«rMrds  thrown  aronnd  him  hv  law. 
5ub»l^ar^at  acts  of  aiErmance  by  the  city 
cvcnjil  c^isnot  valiiUt?  an  inTalid  ordt- 
r^ance.  Hydes  r.  Joyes,  4  Bnsh,  464. 
City  conndl  cannot  ^Bti^r  so  as  to  impose 
o>!iri::on  on  In-owner  to  pay.  Mnmy 
r.  T-;rkfr,  10  Bash,  240  (1S74) ;  bat  see 
OT^  :h:<  wint  Davis  r.  Read,  «5  X.  Y-  5M; 
H::  hock  r.  Galveston,  »«  T.  S.  311 
r.577\  Bet  where  the  act  of  the  legisla- 
tnre  jhargvd  the  bonien  of  certain  loed 
ir?.p?oveTue3ts  npon  the  adjoining  lob* 
ani  directed  the  street  commisnoneis  to 
make  .^nt  the  asscissment,  it  is  not  neoet- 
$ary  that  the  dty  assess  the  tnx  by  an  or* 
dinasoe,  and  an  otdinance  to  that  effccti 
if  ixissed,  is  not  a  delegation  by  the  oor^ 
poration  of  its  power  of  taxation.  Schen- 
Ut  r.  CommonwMlth,  36  Pla.  St  62(1859). 
In  SL^i*:A  CaiWijM^  nndcr  a  general  powtr 
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§  780  (619).  Power  a  contdnuing  one ;  Re-paving.  —  Not  only  the 
power  to  tax,  but  the  power  to  make  local  improvements  at  the  ex- 
pense of  the  property  benefited,  is,  like  all  other  legislative  power 
of  the  municipality,  a  continuiiig  one,  unless  the  contrary  appears ; 
and  hence  it  is  not  exhausted  by  being  once  exercised.^  Therefore 
the  power  to  compel  property-owners  to  pave  ordinarily  extends 
to  compelling  them  to  repave,  when  required  by  the  municipal 
authorities.^ 


to  the  eUy  council  to  make  local  assess- 
ments aiid  to  appoint  officers  to  execute 
the  corporate  powers  and  duties,  it  is  held 
not  to  be  a  valid  objection  to  an  assess- 
ment that  it  was  made,  parsuant  to  ordi- 
nances or  regulations,  by  the  officers  of  the 
corporation  and  not  by  the  corporation 
itself;  for  the  city  council  is  to  be  re- 
garded as  a  local  legislative  body  for  the 
porpoee  of  making  by-laws,  with  power  to 
cause  them  to  be  carried  out ;  and  partic- 
ularly is  such  an  objection  without  force 
when  the  assessments  have  first  to  be  sub- 
mitted to  and  approved  by  the  council. 
Cruikshanks  v.  Charleston  Council,  1  Mc- 
Cord  (S.  C),  860  (1821) ;  lb.  845.  Com- 
pare Charleston  Council  v.  Pinckney,  1 
Tr.  Const.  42  (1812)  ;  s.  g.  8  Brev.  217. 
Where  such  a  course  is  expressly  author- 
ized by  the  charter,  a  grade  for  a  street 
need  not  be  previously  fixed  by  the  coun- 
cil, but  it  may  require  the  adjoining  own- 
ers to  make  certain  improvementH  according 
to  the  direction  of  the  city  {Miver,  who 
may  thus  det<*rmine  the  grade.  State  v. 
New  Brunswick,  80  N.  J.  L.  395(1860). 
See  further,  anU,  sec  96  ;  infra,  ser.  811. 
*  jinte,  chap,  xviii.  sec.  686.  McCor- 
mick  V.  Patchin,  58  Mo.  33  (1873)  ;  s.  c. 
14  Am.  Rep.  440,  and  note  of  Mr.  Thomp- 
son. A  "street**  includes  sidownlks  and 
gutters,  and  "paving"  includes  "flag- 
ging." The  work,  therefore,  of  setting 
curb  and  gutter-stones,  nnd  **  flagging " 
the  sidewalk  of  a  street  which  has  once 
been  thus  improved,  is  included  in  the 
phrase  "  repaving  any  street  ; "  it  is  in- 
tended to  embrace  the  whole  street,  and 
ererv  kind  of  paving.  Biirmeister,  In  re, 
76  N.  Y.  174  ;  Phillips,  In  re,  60  N.  Y. 
U  ;  Burke,  In  re,  62  N.  Y.  224  ;  Smith, 
In  re,  62  N.  Y.  526;  Levy,  In  re,  68 
N.  Y.  687  ;  Folsom,  In  re,  66  N.  Y.  60 ; 
Kokomo  V.  liahan,  100  Ind.  242  ;  Dick- 


inson ».  Worcester,  188  Mass.  666  ;  Taber 
V,  Grafmiller,  109  Ind.  206  ;  Dooley  v. 
Sullivan,  112  Ind.  461 ;  Wiles  v.  Hoss, 
114  Ind.  871  (1887) ;  Warner  v.  Knox,  60 
Wis.  429.  Where  a  gutter  is  necessary 
for  the  protection  of  the  sidewalk,  the 
street  being  unpaved,  its  cost  may  be  in- 
cluded in  the  assessment  for  constructing 
the  sidewalk.  State  v.  New  Brunswick, 
44  N.  J.  L.  116. 

«  WUliams  v,  Detroit,  2  Mich.  660  ; 
Sheley  v.  Detroit,  45  Mich.  481  ;  Wilkins 
V.  Detroit,  46  Mich.  120 ;  McCormick  r. 
Patchin,  68  Mo.  88  (1878),  citing  text; 
8.  0.  14  Am.  Rep.  440,  and  note  and  cases 
there  cited.  Power  to  "  repair  or  pave 
streets"  authorizes  a  corporation  to  re- 
move an  old  pavement  and  rejdaee  it  with 
a  new  ctu  of  a  different  description.  Gur- 
ner  v.  Chicago  (Nicholson  jjavement),  40 
111.  165  (1866);  Kokomo  v.  Mahan,  100 
Ind.  242  (raising  grade  of  sidewalk)  ;  Jelliff 
V.  Newark,  48  N.  J.  L.  (19  Vrooni)  101. 
In  Municipality  v.  Dunn,  10  La.  An.  57 
(1855),  the  city  sued  to  recover  a  portion 
of  the  cost  of  repaving  a  street  in  front  of 
the  defendant's  lot.  It  appeared  that  the 
street  had  been  previously  paved  with 
round  stone,  at  the  expense  of  the  i>rop- 
erty.  This,  it  was  found,  would  not  n\sist 
the  heavy  hauling,  and  was  rej>lace(l  by 
the  one  built  of  square  block  stone,  for 
which  suit  was  brought.  The  defence  was, 
that  although  the  right  to  assess  the  prop- 
erty for  the  first  jiavement  was  given,  yet 
the  corporation  had  no  right  to  compel  a 
contribution  from  the  same  property  for 
the  second  pavement.  The  majority  of  the 
court  held  that  the  power  to  pave  the 
streets  was  a  continuing  power,  to  be  ex- 
ercised when  the  public  good  requires  it, 
and  extended  as  well  to  the  making  of  a 
new  in  the  place  of  an  insufficient  pave- 
ment as  to  the  one  first  built,  the  equity 
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§  781  (620).    Powers   cannot   be   varied  by  Ordinance.  —  It   is 
plain  that  the  powers  of  taxation  conferred  upon  the  municipal  au- 

in  both  cases  being  regarded  as  the  same,  make  one  person  or  a  given  number  of 
These  cases  are  approved  in  the  late  case  persons,  nnder  the  gnise  of  local  sbkhi 
of  McConnick  r,  Patchin,  53  Mo.  83  menta,  pay  a  general  reTenue  for  the  puh- 
(1873);  followed  in  Farrar  v.  St.  Louis,  80  lie  at  laige  would  not  be  an  exercise  of 
Mo.  379,  and  Estes  r.  Owen,  90  Mo.  113 ;  the  taxing  power,  bat  an  act  of  oonti«- 
and  the  power  of  the  legislature  to  author-  cation.  In  effect,  it  would  be  transfer- 
ize  local  assessments  for  repaying  admit-  ring  the  property  of  one  individual  to  an- 
ted. As  to  repaving^  compare  Hammett  other.  These  are  l^gal  truisms,  which  hava 
V.  Philadelphia,  65  Pa.  St.  146 ;  s.  c.  3  long  been  entertained  and  firmly  eatab- 
Am.  Rep.  615  ;  8  Am.  Law  Reg.  N.  s.  411,  lished.  The  line  of  separation  exists  between 
cited  supra ;  followed  Orphan  Asylum's  local  and  general  taxation,  and  the  boon* 
Appeal,  111  Pa.  St.  135  ;  Wistar  o.  Phil-  dary  between  them  is  not  always  very 
adelphia.  111  Pa.  St.  604  ;  and  see  Lafay-  clear  or  definite.  The  case  of  Hammett 
ette  V.  Fowler,  34  Ind.  140  ;  State  o.  v.  PhUadelphia  shows  that  it  is  diificult 
Jersey  aty,  34  N.  J.  L.  277  (1870).  In  to  draw  the  true  line  of  distinction  be- 
McCorpuck  v,  Patchin,  nipro,  Jfagner,  tween  these  respective  modes  of  taxation ; 
J. ,  makes  the  following  reference  to  the  and  the  judge  who  irrote  the  opinion  of 
case  of  Hammett  v.  Philadelphia,  supra:  the  minority  of  the  court  finally  placed 
**  The  only  cases  which  I  have  been  it  upon  the  fact  that  the  act  which  be 
able  to  find  sustaining  the  views  urged  by  was  construing  relieved  the  ease  of  all 
the  appellant  are  those  decided  in  the  Su-  difficulty,  and  showed  upon  its  iaoe  that 
preme  Court  of  Pennsylvania.  The  first  the  special  taxation  authorised  was  avow- 
and  principal  case  is  Hammett  v.  Phila-  edly  for  a  general  and  not  a  local  olrjeet 
delpliia,  65  Pa.  St.  148,  in  which  a  major-  The  law  was  for  the  uses  and  purposes  of 
ity  of  the  court  held  that,  although  the  the  public,  and  not  especially  bsnc^dal  to 
original  paving  of  a  street  was  a  local  any  particular  class.*'  See,  also,  as  to  local 
improvement,  and  within  the  principle  of  assessments,  State  v.  Leffingwell,  54  Ma 
assessing  the  costs  upon  the  lots  ]}ing  458  (1873) ;  ante^  sec.  758,  note ;  wuprOt 
upon  it,    yet    where    a  street  was  once  sec  776,  note. 

opened  and  pared,  it  was  thereby  assiroi-  The  general  doctrine  of  Hammett's  ease 

lated  with  the  rest  of  the  city  and  made  is  adhered  to  in  JRnuuy/nmio,  and  it  is 

part  of  it,  and  all  the  particular  benefit  held  that  ** power  to  pave"  at  the  expense 

to  the  locality  derived  from  the  improve-  of  the  abutter  does  not  authorise  the  dty 

ments  were  then   received  and  enjoyed,  to  tear  up  a  pavement  or  curbing  which  ii 

The  learned  judge  who  delivered  the  pre-  good  and  needs  no  repairs,  and  which  was 

vailing  opinion  discussed  with  consider-  paid  for  by  the  abutter,  and  at  his  expoiss 

able  fulness  the  principles  underlying  the  to  replace  the  same  with  one  more  costly. 

power  to  make  assessments  for  local  bene-  Wistar  v.  Philadelphia,  80  Ps.  SL  lU 

fits.      The  opinion  consists  mostly  of  gen-  (1876);  8.  c.  21  Am.  Rep.  IIS  :  Orphan 

eralizations  in  regard  to  established  and  Asylum's  Appeal,  111  Plu  St.  135  ;  Wistar 

well  admitted  principles.      It  is  perfectly  v.   Philadelphia,  111  P^  St.  604.     But 

true  that  it  would  be  wholly  beyond  the  does  not  this  view  substitute  the  judkisl 

scope  of  legislative  power  to  authorize  a  judgment  in  the  place  of  that  of  the  dty 

municipality  to  levy  a  local  tax  for  gen-  council  as  to  the  necewity  of  a  chaagB  t 

eral  purposes.    The  burdens  of  the  whole  Where,  in  the  original  pbui  of  psYiog  * 

community  cannot  be  shifted  to  the  shoul-  street,  a  strip  was  left  in  the  middle  for 

ders  of  one  man  who  has  only  an  interest  trees  and  shrubbery,  a  subsequent  chsngii 

in  common  with  all  the  rest.    The  whole  by  paving  the  strip  was  held  to  be  an  oii* 

theory  of  local  taxation  or  assessment  is  ginal  improvement,  fiMr  which  the  propertj 

that  the  improvements   for  which  it  is  owners  could  be  msfwd      Aloom «.  Fhil- 

levied  afford  a  remuneration  in  the  way  of  adelphia,  IIS  Pa.  St  41H, 

benefits.     A  law  which  would  attempt  to  In  the  charter  of  the  ciij  of  New  Teik 


§782 


TAXATION  :    WHAT  MAT  BE  TAXED. 


961 


thorities  by  the  charter  or  organic  act,  and  the  mode  of  exercising 
such  powers  when  prescribed  therein,  cannot  be  varied  by  ordinances 
or  by-laws.^  Therefore  a  city  corporation  cannot  impose  terms  or 
conditions  which  can  affect  the  validity  of  a  tax-sale  made  within 
the  authority  conferred  by  the  legislature.*  So,  under  a  charter 
constituting  the  city-marshal  the  collector  of  taxes,  and  making  it 
his  duty  to  receive  and  collect  the  taxes  due  the  corporation,  it  is 
not  competent  for  the  council  by  ordinance  to  dispense  with  the 
duties  which  the  charter  imposes  upon  this  officer,  and  devolve 
them  upon  another.^  So,  under  a  charter  authorizing  a  town  cor- 
poration ''  to  collect  taxes  upon  all  real  estate  within  the  town,  not 
exceeding  one  half  per  cent  upon  the  assessed  value  thereof,"  it  can- 
not pass  an  ordinance  directing  lots  to  be  taxed,  without  considering 
the  value  of  the  improvements  upon  them ;  for  since  buildings  are 
part  of  the  land  which  the  legislature  had  designated  as  the  prop- 
erty to  be  taxed,  such  an  ordinance  makes  a  discrimination  which 
the  charter  does  not  authorize.^ 

§  782  (621).  The  Objeotai  of  Taxation.  —  The  authority  of  muni- 
cipal corporations  to  levy  and  collect  taxes  is  usually  limited,  not 
only  as  respects  the  rate  of  taxation,  but  the  objects  of  it^    Un- 


there  is  a  proYision  that  no  street  once 
payed,  and  the  expense  thereof  paid  by 
assessment  by  the  adjoining  owners,  shall 
be  thereafter  paved  or  an  assessment  im- 
posed therefor,  unless  petitioned  for  by  a 
majority  of  the  owners.  Where  the  city 
has  once  determined  the  character  and 
extent  of  the  work,  and  assessed  and  col> 
]ected  the  expense  from  the  owners,  it  has 
no  farther  jurisdiction  over  that  property 
nntll  a  petition  is  presented  as  provided, 
and  an  asnessment  for  repavement  without 
snch  petition  is  void.  Garvey,  In  re,  77 
N.  Y.  528.  Where  a  city  tore  up  a  good 
pavement  for  the  purpose  of  constructing 
a  sever  in  the  street,  the  court  refused  to 
permit  the  cost  of  restoring  it  to  be  as- 
sessed to  the  owners  of  abutting  property, 
the  cost  of  restoration  being  considered  a 
part  of  the  expense  of  making  the  sewer. 
Burlington  v.  Palmer,  67  Iowa,  681. 

1  Ante,  chapter  on  Ordinances,  sec 
817  ;  Weeks  v.  MUwaukee,  10  Wis.  242 ; 
and  State  v.  H.  &  St.  J.  R.  R.  Co.,  75  Mo. 
208,  which  hold  that  the  city  cannot  ex- 
empt from  taxation  property  which  the 
laws  make  taxable.  City  has  no  inherent 
power  to  grant  exemption  from  taxation. 


Mack  V.  Jones,  21  N.  H.  893  ;  1  Desty 
Taxation,  466,  467,  and  cases ;  post,  sec. 
789,  note. 

In  Moale  v.  Baltimore,  61  Md.  224,  the 
city  of  Baltimore,  being  empowered  to  as- 
sess the  cost  of  paving,  grading,  &c.,  pro 
rata  upon  the  property  abutting  upon 
streets,  passed  an  ordinance  directing  the 
cost  to  be  collected,  when  assessed,  from 
**  property  owners  as  other  city  taxes  are 
collected,"  and  the  court  held  that  by  the 
statute  it  was  only  intended  to  indicate 
the  proportion  in  which  the  property  own- 
ers should  be  assessed,  and  that  the  tax 
w(is  a  personal  debt  of  the  owners.  Citing 
Dashiell  v.  Baltimore,  45  Md.  615  ;  Gould 
r.  Baltimore,  58  Md.  46,  and  59  Md.  878, 
and  Hfiiidy  r.  Collins,  60  Md.  229. 

2  Tliompson  v.  Carroll,  22  How.  (U. 
S.)  422  (1859). 

»  Placerville  r.  Wilcox,  85  CaL  21 
(1868). 

*  Fitch  v.  Pinckard,  5  111.  78  ;  ap- 
proved,  Primm  r.  Belleville,  59  111.  142 
(1872);  8.  c.  4  Chicago  Legal  News,  227. 

*  Power  to  levy  taxes  confined  to  kinds 
of  property  mentioned  in  the  charter. 
Rabassa  v.  New  Orleans,  8  Martin  (La.), 
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der  grants  of  this  character,  the  question  has  arisen,  not  only  as  to 
what  property  the  municipality  may,  but  also  as  to  what  it  tnust^  sub- 
ject to  taxation  for  the  purpose  of  obtaining  revenue  or  dischai^ing 
liabilities.  Thus,  the  city  of  New  Orleans  was  authorized  by  charter 
"  to  raise  money  by  taxation,  in  such  manner  as  to  the  council  shall 
seem  proper,  upon  real  and  personal  estate"  &c.  It  was  claimed 
that  the  city  was  bound  to  tax  both  species  of  property  at  the  same 
time,  and  that  a  tax  could  not  legally  be  imposed  upon  either  alone. 
This  view,  however,  was  not  sustained  by  the  courts  which  said : 
''  It  does  not  appear  to  us  that  the  power  given  to  tax  real  and  per- 
sonal estate  renders  it  imperative  on  the  corporation  to  tax  both. 
By  the  same  section  of  the  law,  the  city  council  are  empowered  to 
exercise  their  authority  as  to  them  may  seem  proper."  ^ 


§  783  (622).    Same  snbject.    Unilbrmity  of  Rule  of  Taxation.  — 

But  there  may  be  a  constitutional  limitation  upon  both  the  legisla- 
tive and  the  municipal  power  to  select  one  cl^ss  of  property  for 
taxation  and  omit  another.  In  an  important  case  relating  to  this 
subject,  there  was  a  constitutional  provision  "  that  the  rule  of  taxa- 
tion shall  be  uniform^"  &a,  which  was  considered  to  mean  that  all 
kinds  of  property  not  absolutely  exempt  must  be  taxed  alike,  by 
the  same  standard  of  valuation,  equally  with  other  taxable  property, 
and  co-extensively  with  the  territory  to  which  it  applies ;  and  there- 
fore a  tax  to  pay  a  city  debt,  ordered  to  be  levied  exclusivdy  upon 
the  real  property  within  the  city,  is  a  discrimination  in  favor  of 
personal  property,  and  violates  the  uniformity  required  by  the  Con- 
stitution, and  is  void.^ 


o.  s.  218  ;  Blanc  v.  New  OrleaDS,  1  Mar- 
tin (I^.),  o.  8.  65;  Harper  v,  Elberton,  23 
Ga.  566 ;  Municipality  Na  8  v.  Johnson, 
6  La.  An.  20  (1851);  Barret  v,  Henderson, 
4  Bush,  255  ;  Dubuque  r.  Northwestern 
L.  Ins.  Co.  (premiums  received  by  local 
agent  of  foreign  insurance  company),  29 
Iowa,  9. 

1  Oakey  v.  New  Orleans,  1  La.  1  (1830); 
s.  P.  Municipality  No.  2  r.  Duncan,  2 
La.  An.  182  (1847);  Winter  v.  Mont- 
gomery, 65  Ala.  404  ;  approved  in  Win- 
ter p.  Montgomery,  79  Ala.  481.  The 
power  of  a  city  corporation  to  levy  a 
general  tax  upon  one  species  of  property 
—  for  example,  real  estate  —  and  to  omit 
personal  property,  was,  nnder  the  con- 
stmction  of  special  charter  provisions, 
•aftained  in  the  case  of  Frederick  v. 
AogQitey  6  Qa.  561    (1848)  ;  Primm  v. 


Belleville,  59  IlL  142  (1872)  ;  8.  a  4 
Chicago  Legal  News,  2S7.  Power  of 
counties  to  release  lien  and  redaee 
amount  of  taxes  must  be  confemd  by 
statute,  or  it  does  not  exist  Statt  v. 
Central  Pac.  R.  R.  Ca,  9  Nev.  79  (1873); 
State  V.  Ontral  Pac  R.  R.  Co.,  10  Nev. 
47  (1875);  Lowell  9.  Middlesex  Co.  Com- 
m'rs,  3  Allen  (Mass.),  550;  ^ndli  «. 
Temaha  Co.  Sup.  39  Cal.  453. 

^  Oilman  o.  Sheboygan,  2  Bkck  (U. 
S.),  510  (1862) ;  approving,  on  the  oon* 
stitutional  point,  Knowlton  v.  Bock  Co. 
Sup.,  9  Wis.  410  ;  Weeks  v.  Milwmllke^ 
10  Wis.  242  ;  Lomsdeo  v.  Cron,  Ih.  282; 
Attom^y*Gen.  v.  Winnebago  L.  A  F.  B. 
PI.  R.  Co.,  11  Wis.  48  ;  Zanesrille  r. 
Richards,  And.,  5  Ohio  St.  589 ;  Ex- 
change Bank  of  Colombos  «.  Htne^  % 
Ohio  St.  1.    See  Muscatine  v.  Hiss.  4  M^ 


§  786  TAXATION  :    WHAT  HAY  BE  TAXED.  968 

§  784  (623).  Extent  of  Power  to  Tax.  —  Power  to  tax  real  and 
personal  estate  within  the  city  corporation  does  not  confer  the  right 
to  tax  capital  employed  in  Tnerdtaiidisey  distinct  from  ttie  articles  of 
property  in  which  such  capital  is  invested.^ 

§  785  (624).  Same  snbjeot.  —  Authority  in  the  charter  of  a 
municipal  corporation  to  tax  ''  all  i*eal  and  personal  estate  within 
the  corporate  limits  of  the  city  "  was  held,  in  view  of  the  language 
and  history  of  legislation  in  the  State  as  to  the  subject-matter  of 
taxation,  not  to  confer  upon  the  corporation  power  to  tax  inoome  or 
particular  occupations.^ 

§  786  (625).  What  Property  is  within  the  Municipality.  —  Among 
the  most  usual  of  the  express  limitations  upon  the  power  of  municipal 
taxation  is  the  one  confining  it  to  property  within  the  corporation. 
What  property  is  to  be  considered  within  the  municipality,  so  as  to 
give  the  right  to  tax  it,  is,  in  some  instances,  hard  to  determine.^ 

B.  B.  Co.,  1  DiUon  C.  C.  586  ;  ante,  sec.  levy  and  coUect  other  taxes  is  excluded. 

70 ;  supra,   sec.  748   et  9eq,,    755,  note.  Or  if  particular  subjects  of  taxation  are 

778,    781 ;   Hale  v.    Kenosha,    29   Wis.  enumerated,    the    corporation    has    not 

599  ;  Cape  Girardeau  Co.  Ct  v.  Hill,  118  capacity  to  enlaige  them."    Baldwin  v. 

U.   S.  68  ;  po$l,  chap.  xx.     Uniformity,  Montgomery  Council,  58  Ala.  437  ;  Sel- 

what  is  ?    Livingston  v.  Albany,  41  Ga.  ma  v.    Selma   Press  &  W.  Co.,  67  Ala. 

21 ;  MobUe  v.  Dai^n,  45  Ala.  810  ;  State  480. 

•.  Severance,  56  Mo.  878  (1874) ;  1  Desty  »  St.  Louis  v.  Wiggins  Ferry  Co.,  11 

Taxation,  sees.  85-38,    pp.  173-198,  and  Wall.  423  (1870).     **  It  is  obvious,'*  said 

Mr.  Justice  Swayne,  in  this  case,   "that 


1  Municipality  Ko.  3   v.    Johnson,  6  the   purpose  of  the   legislature  in   con- 
La.  An.  20  (1851).  ferring  authority  of  this  nature  was  not 

^  Savannah    v.   Hartridge,    8  Ga.    23  to  tax  property  through   the   proprietor, 

(1850);  distinguished  from  cases  in  South  but  to  tax  things  themselves,  by  reason 

Carolina,   which   hold   that   the   city  of  of  their  being    *  within  the  city.*"    /*. 

Charleston,    under    the   power    to    levy  431 ;   Trigg  v,  Glasgow,  2    Bush  (Ey.), 

taxes   on    "  taxable  property,"    may  tax  594  ;  Loud  v.  Charlestown,  103  Mass.  278. 
income.     Lining   v.   Charleston   Council,  A  power  to  tax   all   property  within 

1    McCord,    845 ;  1    Nott  and   McCord,  the  corporate  limits  of  a  city  does  not 

527.     Charter  of  Bichmond  held  to  give  authorize  the  taxation  of  its  own  bonds. 

authority  to   impose    a    license   tax   on  Macon  r.  Jones,  67  Ga.  489.     The  taxing 

lawyers.    Ould  v.  Richmond,    23   Gratt.  power  does  not  extend  beyond   the  geo- 

464  (1873);  8.  c.  14  Am.  Rep.  139.     In  graphical  limits  of  a  municipal  cor^iora- 

Bomev.  McWilliams,  52  Ga.  251  (1874),  tion,  and   where   the    boundary  was  the 

the   principal   cases  in   that   State  con-  low-water  mark   in  a  river,  it  was  held 

oeming  the  power  to  tax  professions  and  that  the  city  had  no  power  to   tax  coal 

to  exact  license  fees  are  referred  t9,  and  under  the  river  beyond  that  mark.     Gil- 

the  power  upheld  as  one  which  the  legis-  Christ's  Appeal,   109  Pa.  St    600.      The 

latace  may  confer.     Taxation  of  tncarnes,  question  of  what  property  is  within  the 

1  Desty  Taxation,  202.    Post,  sec.  793.  city  has  been  passed  upon,  with  opposite 

In   Alabama,   it  is  held  that  "when  conclusions,   in   discussing    the  rif^t  of 

•xprsM  power  to  levy  and  collect  par-  citiee  to  tax  bridges  over  navigable  rivers 

ticular  taxes  is  conferred,  the  power  to  between  two  States.    In   Louisville   Br. 
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With  respect  to  the  sitm  of  real  estate,  there  can  ordinarily  be  no 
doubt ;  but  as  respects  personal  property,  its  situs  is  often  difficult  to 
settle.  If  the  property  is  tangible  and  is  actually  within  the  muni- 
cipality, it  is  plain  that  it  may  be  taxed  by  it,  under  the  authority 
we  are  considering,  irrespective  of  the  residence  or  domicile  of  its 


owners 


^ 


§  787  (626).  Same  lubject.  Taxation  of  Vessels.  —  In  Indiana^ 
where  a  city  had  authority  by  charter  to  tax  all  property  "  within 
its  limits'*  it  was  holden  that  the  share  of  the  pari  owner  of  a  steamr 
hoot,  or  the  boat  itself,  though  in  the  course  of  its  voyages  it  neces- 
sarily touched  at  the  city,  was  not  subject  to  taxation  by  the  city, 
notwithstanding  such  owner  be   domiciled  or   resident    therein.' 

^  St.  Louis  V.  Wiggins  Ferry  Co.,  11 
WaU.  423,  430,  per  Swayne,  J.  ;  Angoito 
V.  Dunbar,  50  6a.  387  (1873)  ;  Finley  «. 
PbUadelphia,  8S  Pa.  St.  381 ;  MiUs  *. 
Thornton,  26  111.  300 ;  Sangamon  &  M. 
H.  R.  Co.  r.  Morgan  County,  14  UL 
163 ;  Pomeroy  Salt  Co.  v.  Dam,  Tnaa^ 
21  Obio  St  555  (1871);  Dnnleith  «. 
Reynolds,  53  IlL  45  (1869);  People  v. 
Ogdensbargh,  48  N.  T.  390  (1872)  ;  St 
Louis  V.  Wiggins  Ferry  Co.,  40  Mo.  580 
(1867) ;  Hoyt  v.  N.  Y.  Tax  Comni*rs,  23 
N.  Y.  228  ;  New  Albany  v,  Meekin,  S 
Ind.  481,  cited  infra;  People  r.  Nflea, 
35  OaL  282.  See  Bell  r.  Pierce,  51  N.  Y. 
12  (1872) ;  People  v.  N.  Y.  Tax  Comm'n, 
64  N.  Y.  541  (1876).  A  non-nsdent 
creditor  of  a  city,  whose  debt  is  eWdenced 
by  the  certificates  of  the  city,  is  not  a 
holder  of  property  within  its  limits.  Mur- 
ray V.  Charleston  Council,  96  U.  S.  43S 
(1877). 

As  to  taxation  of  personal  property 
where  the  owner  is  a  corporation,  or  bat 
his  domicile  in  one  town  and  does  busiiMa 
in  another,  see  Gardiner  Cotton  A  W.  F. 
Co.  V.  Gardiner,  5  Me.  133,  and  etssi 
there  cited.  Taxation  of  foreign  capitaL 
People  V.  N.  Y.  Tax  Comm*ra,  59  K.  Y. 
40  (1874)  ;  Bates  v.  Mobile,  46  Ala.  158 
(1871) ;  KirUand  v,  Hotchkisa,  100  U.  a 
491  (1879)  ;  8.  c.  42  Conn.  426  (1875). 
Territorial  restriction  on  the  power  to  tax 
and  situ^  for  taxation,  1  Desty  TaxatkOi 
322,  488. 

3  New  Albany  «.  Meekin,  8  Ind.  481 
(1852).  As  to  place  of  taxation.  Evans- 
ville  V.  Hall  (domicile  ;  insurance  stodc)i 


Co.  V.  Louisville,  81  Ey.  189,  the  Ck>urt 
of  Appeals  of  Kentucky,  held  that  the 
mere  fact  that  a  part  of  a  bridge  was 
within  the  corporate  limits  of  a  city,  was 
not  sufficient  to  authorize  such  a  tax,  be- 
cause  the  corporate  limits  may  be  laiger 
than  the  taxable  boundary,  and  as,  at  the 
time  the  bridge  was  built,  the  bed  of 
the  river  was  not  subject  to  taxation  by 
the  city,  and  so  remains,  they  were  larger 
in  this  case.  It  also  held  that  a  city  has  no 
power  to  tax  property  which  is  not  bene- 
fited  by  its  government ;  and  for  these  two 
reasons,  it  refused  to  sustain  a  municipal 
tax  upon  a  railroad  bridge  across  the  Ohio 
River.  In  St.  Louis  Br.  Co.  v.  East  St. 
Louis,  121  III.  238  (1887),  the  Supreme 
Court  of  Illinois  decided  that  the  city 
had  the  right  to  tax  such  part  of  a  similar 
bridge  as  was  situated  within  its  corporate 
limits,  which  limits  in  this  case  extended 
to  the  middle  of  the  Mississippi  River,  on 
the  ground  that  the  mere  fact  that  the 
structure  was  built  upon  ground  covered 
by  a  navigable  stream,  and  therefore  was 
not  capable  of  improvement  for  streets, 
&c.,  furnished  no  rea.son  for  exempting  it 
from  city  taxes,  although  it  appeared  that 
the  bridge  company  had  derived  no  protec- 
tion for  its  property  from  the  city,  and 
had,  at  its  own  expense,  provided  for  its 
lighting,  police,  fire  apparatus,  water- 
works, cleaning,  hospital,  &c.  A  'simi- 
lar result  was  reachedyin  State,  ex  rel, 
C.  Br.  Co.  ».  Columbia.  27  S.  C.  137, 
where  the  boundary  of  a  city  upon  a  river 
which  was  not  navigable  was  held  to  be 
ia  tlie  middle  of  the  stream. 
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So,  in  niinois,  under  power  to  tax  property  "  within  the  limits  of 
the  city,"  a  steamboat  belonging  to  a  resident  of  the  city,  but  regis- 
bered  elsewhere,  and  only  touching  at  the  city  during  her  trips  up 
Gind  down  the  river,  cannot  be  taxed.^  In  Missouri  it  is  held  that 
where  the  home  port  of  a  steamboat  is  in  a  city,  and  the  nominal 
3wners  reside  in  it  also,  it  is  subject  to  taxation  by  the  city.^  The 
legal  situs  of  vessels  employed  in  navigation  is,  for  purposes  of  tax- 
ation, the  port  where  they  are  registered  under  the  laws  of  the 
[Jnited  States  as  their  home  port  The  situs  dependent  on  registra- 
tion continues  until  a  new  situs  is  acquired,  and  is  not  lost  by 
etbsence  or  employment  elsewhere.^ 

§  788  (627).  Same  snbjeot.  —  So  a  municipality,  under  the 
power  to  tax  property  "  within  the  city,"  has  been  held  not  to  be 
Biuthorized  to  tax  the  ferry-boats  of  a  foreig^a  private  corporation, 
whose  chief  relation  to  the  city  was  regarded  as  being  '*  merely  that 
of  contact  there  as  one  of  the  termini  of  their  transit  across  the 


14  lud.  27 ;  Rieman  v.  Shepard  (domi- 
nie, 9Uu8  of  personal  property),  27  Ind. 
2SS  ;  Madison  v.  Whitney  (bank  stock), 
21  Ind.  261 ;  Powell  v.'  Madison  (pork 
ywned  by  non-residents,  but  slaaghtered 
ind  stored  in  city),  21  Ind.  835  ;  18  Ind. 
13.  Perkins,  J.,  in  delivering  the  opinion 
)f  the  court  in  the  case  first  cited,  says  . 
'•  We  do  not  think  that,  for  the  purposes 
>f  taxation,  a  court  is  authorized  to  apply 
Uie  rule  of  law  governing  the  personal 
state  of  deceased  persons  which  regards 
Its  Hius  as  following  the  domicile  of  the 
)wner.  Surely,  no  one  would  risk  as- 
lerting  the  general  proposition  that,  under 
^e  charter  of  New  Albany,  all  the  per- 
lonal  property  owned  by  every  resident 
>f  the  city,  no  matter  where  situated,  was 
liable  to  be  taxed  by  said  city  ;  that  if  a 
ntizen  of  New  Albany  was  a  partner  in 
I  steamboat  plying  on  some  river  in  Cali- 
ronuo,  or  in  a  flock  of  sheep  kept  in  Ken^ 
^udfcy,  or  in  some  part  of  Floyd  County 
in  this  State,  out  of  the  corporation  of 
Hew  Albany,  he  was  liable  to  be  taxed 
for  it  under  its  charter.  We  do  not  deny 
that  the  State  might  have  authorized  it 
to  tax  such  property,  but  we  think  that 
ih«  has  not.**  3  Ind.  483.  Bates  r.  Mo- 
bOt^iSAlA.  158  (1870). 

1  Wilkey  v.  Pekin,  19  111.  160  (1857). 
But  in  Alabama,  a  municipal  corporation, 
irith   power  to  lay  taxes    "on  real  and 


personal  estate  within  the  city,*'  was  held 
authorized  to  levy  a  tax  on  a  steamlxiat 
owned  by  a  resident  of  the  city  and  navi- 
gating the  waters  of  a  stream  on  which 
the  city  was  situate.  And  the  authority 
to  tax  was  declared  to  extend  even  to 
cases  where  the  owner  of  the  boat  was  a 
non-resident  of  the  State,  if  he  resided  in 
the  city  during  the  business  season. 
And  the  power  to  tax  in  such  cases  was 
held  to  exist  although  the  boats  were  regis- 
tered and  enrolled  as  coasting  vessels 
under  the  laws  of  the  United  States. 
Battle  V.  Mobile,  9  Ala.  234  (1846). 
Ferry-boat  taxable  where  owner  resides. 
Mobile  V.  Baldwin,  57  Ala.  61. 

See  further  as  to  taxation  of  boats  and 
vessels,  Oakland  v.  Whipple,  89  Cal.  112 
Hays   r.    Pac.  Mail   Stp.    Co.,  17   How 
(U.  S.)  598  ;  Hoyt  r.  N.  Y.  Tax  Com 
m'rs,  23  N.  Y.  224  ;  St.  Joseph  v.  Han 
nibal  &  St.  J.  R.  R.  Co.,    39  Mo.  476  ; 
Irvin  V.  N.  O.  St.  L.  &  C.  R.  R.  Co.,  94 
111.  105. 

«  St.  Joseph  V.  Saville,  39  Mo.  460. 

■  Ha3rs  v.  Pac.  Mail  Stp.  Co.,  17 
How.  596  ;  Morgan  v.  Parham,  16  Wall. 
471  ;  People  v.  N.  Y.  Tax  Comm'rs,  58 
N.  Y.  242  (1874)  ;  Wheeling  P.  &  C. 
Transp.  Co.  v.  Wheeling,  99  U.  S.  278, 
affirming  a.  c.  9  W.  Va.  170  ;  Irvin  v. 
N.  0.  St  L.  &  r.  R.  R.  Co.,  94  IIL 
112  ;  Johnson   v.  Dnimmond,  20    Gratt. 


966  MUXICIPAL  CORPORATIOKa.  §  789 

river  in  the  prosecution  of  their  business."  ^  Under  the  fskcts,  as 
reported,  the  question  Ls  certsiinly  a  close  one,  and  had  previously 
been  decided  the  other  wav  Ly  tiie  Supreme  Court  of  Missouri' 

§  739  ^628}.  TuBtion  o€  Street  Railway  Companiaa  ;  Qmm  and 
"Water  Companiaa  —  The  property  of  a  street  railway  company,  in- 
cluding its  road-bed,  situate  within  the  limits  of  a  municipal  corpo- 
ration, 13  ordinarily  subject  to  its  taxing  power;  and  if  no  different 
provision  be  made,  it  has  been  held  that  a  street  railroad  may  be 
taxed  as  real  estate.'  An  exclusive  municipal  grant  to  such  a  rail- 
way compauy  to  use  the  streets  in  the  municipality  does  not  exempt 
it  fr^m  municipal  control,  nor  deprive  the  municipal  authorities  of 
the  right,  otherwise  existing,  to  require  the  company  to  pay  a  license 
or  tax.*  Xor  does  the  payment  of  a  tax  or  hcense  of  a  specified  sum 
or  amount  on  each  car  employed  by  a  city  railway  company  to  the 
city,  as  required  by  the  contract  between  the  company  and  the  city, 
in  which  certain  privileges  are  secured  to  the  company,  exonerate 


419  ;  Howell  r.  Sute,  3  Gill  (Md.),  14 ;  over  a  navigable  rirer  is  properly 

Perrj  «.  Toirence,  S  Ohio,  521.  Sfe  Mo-  as  real  estate  in  the  district  whens  located. 

bile   r.  Baldwin,    57    Ala.  61  ;   Wiggins  Uadson   River  Br.  Co.  v.    Pattenon,  74 

Ferry  Co.  v.  East   St.  Lonia,  107  U.  S.  N.  Y.  Z65.     The  eUwaUd  railwayt  in  the 

365.  where  a  liceose  tax  apou  ferry-boats  streets  of  the  city  of  New  York  are  taxa- 

crossing  a  river   to   another  State    was  ble,  under  the  l«^gudation  of  the  State^  as 

upheld.  "lands"  and  "real  esUte.*'    People  t. 

i  St.  I.oQis  r.  Wiggins  Ferry  Co.,  11  N.  Y.  Tax  Comm'n,  82  N.  Y.  462.     A 

Wall.  423  (1S70).  township  of  land  was  granted  to  a  ooUege, 

.  ^  Sc.  Louis  r.  Wiggins  Ferry  Co.,  40  with  a  provision  in  the  charter  "yrmp^'ng 

Mo.  550  (1S67).  the  land  from  **  public  taxes,*'  and  it  wai 

Tax  on  the  basis  of  tonnage  not  ne-  held  not  to  exempt  the  land  from  local 

ccssarily  in  violation  of  the  Constitution  municipal  taxes  to  be  expended  for  the  hn- 

of  the  Tnited  States.     Lott  v.  Cox,  43  Ala.  mediate  benefit  of  the  particular  moiud- 

697  (1S69)  ;  N.  W.  Union  Packet  Co.  ».  pality.    Morgan  r.  Cree,  46  Vt.  773  (1871) ; 

St.  Louis,  4  DilloD,  10  ;  Same  r.  Keokuk,  s.  c.  14  Am.  Rep.  640  ;  anU^  diapter  on 

95  U.  S.  SO  (1377)  ;   Same  r.  St.  Louis,  Streets,  sec  720,  note. 

100  U.  S.  423.  affirming  4  DUIon,  10.  «  Sute  v.  HeitMi,  29  Iowa,  12S  (1870) ; 

»  Xo.  Beach  &  M.  R.  R.  Co/s  Appeal,  Los  Angeles  v.  So.  Pic  R.  R.  Co.,  67  CaL 


32  ( 'al.  499  (1867)  ;   People  r.  Cassidy,  2  433,  applying  the  rule  toi 

Uiisin::;  (X.  Y.),  294  ;    Prov.  Gas  Co!,  r.  Columbus  9.  Street  R.  R.  Ca,  45  (MiioSt 

TliaH>er,  2  R.  I.  15.  21  (1S51),  where  gas  98.     The  grant  to  a  railroad  oompaBy  el 

pifM's  in  streets  were  taxed  as  real  estate,  the  right  to  lay  and  maintain  ita  tn/k 

Com[).ire  West  Chester  Gas  Co.  r.  Chester  over  a  bridge  belonging  to  the  city,  aad 

County,  30  Pa.  St.  232.      See,  also.  Mid-  to  use  and  operate  the  same,  in  an  oidi- 


dlesex  R.  R  Co.  r.  Charlestown,  8  Allen  nance   which  contains  no 

(Mass.),  330  ;   Prov.  &  Wor.  R  R.  Co.  v.  specting  toUs  or  other  charges,  is 

Wright.    2    R.    I.    459  ;   L.   City  Ry.   u.  municipal  authority ;  and  the  city 

LonisWlIe,    4    Bush,    478  ;    St    Louis   v,  by  a  subsequent  ordinance,  impots  «oh 

St.  L.  R.  R.  Co.,  50  Mo.  94,  construction  charges.      Des   Moines  «.   The    GhlMgOb 

of  special  charter  in  respect  of  taxation.  R.    1.  &   I*.    R.    R.    Co^,    41   lova,  66t 

Farther  as  to  taxation  of  street  railways,  (1875)  ;  anU,  sec  72(^ 
1  Dasty  Taxation,  405.     A  toll-bridge 
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the  company  from  the  payment  of  an  ad  valorem  tax  on  its  property, 
horses,  stables,  and  shops,  which  are  assessable  for  municipal  pur- 
poses.^ So  the  property  ^  gas  companies  and  of  water  companies 
within  the  municipality  is,  ordinarily,  taxable  by  it.* 

§  790  (629).   Taxation  of  Property  of  Bank  ;  General  Z«aw  con- 
trolled   Charter   Provieione ;   Taxation    of    Railway    Property.  —  A 

general  statute  of  the  State  provided  that  the  capital  stock  of  the 
State  bank  should  be  taxable  only  for  State  purposes,  and  afterwards 
a  city  corporation  undertook  to  levy  and  collect  a  municipal  tax  on 
certain  real  estate  owned  by  tlie  bank  and  forming  part  of  its  capi- 
tal stock;  but  this,  it  was  adjudged,  could  not  be  done,  the  city  and 
its  powers  being  entirely  under  the  control  of  the  legislature.^    The 

1  L.  City  R}.  Co.  v.  Louisville,  4  Bush,  but  was  in  effect  a  payment  of  the  taxes 

47S.      As  to  license  fees,  see  New  York  by  the  performance  of  the  coveuants  ou  the 

p.  Broadway  &  S.  A.  R.  R.  Ca,  17  Hun  part  of  the  water  company  ;  but  quccre. 

(N.   Y. ),  242  ;  Union  Pass.   Ry.  Co.  v.  It  was  held,  in  the  absence  of  special 

Philadelphia,  101  U.  S.  523.  constitutional  restriction,  to  be  within  the 

s  Commonwealth  v.  I«owell  Gasl.  Co.,  authority  of  the  legislature  to  empower  a 
12  Allen  (Mass.  j,  75.  Pipes  laid  in  the  city  to  exempt  from  taxation  for  a  term  of 
streets  of  a  city  by  a  gas  company,  under  years  property  belonging  to  a  water  com- 
a  grant  in  their  charter,  are  fixtures,  and  pany,  in  consideration  of  an  undertaking 
taxable  as  real  estate.  Providence  Gas  and  agreement  by  the  company  to  furnish, 
Co.  V.  Thurber,  2  R.  I.  15  (1851).  But  free  of  cost  to  the  city,  a  supply  of  water 
see  West  Chester  Gas  Co.  v.  Chester  for  its  public  and  municipal  purposes. 
County,  30  Pa.  St.  232  (1858).  Lessee  Portland  v.  P.  Water  Co.,  67  Me.  135 
and  proprietor  of  city  water-works  for  a  (1877).  See  anU,  sees.  773,  776,  781. 
term  of  years,  whose  contract  of  lease  did  A  paving  assessment  upon  the  property 
not  stipulate  for  exemption  from  city  tax-  of  a  railway  coiupaiiy  sustained  ;  and  it 
ation,  was  held  taxable  in  respect  to  such  was  held  that  the  special  remedy  by  lien 
works,  they  being  treated  as  real  estate,  and  foreclosure  was  not  exclusive,  and 
Stein  r.  Mobile,  24  Ala.  591  (1854)  ;  s.  p.  that  an  action  of  debt  would  lie  to  re- 
in Stein  V.  Mobile,  17  Ala.  234.  CwUra,  cover  the  assessment.  It  was  also  held 
Stein  r.  Mobile,  49  Ala.  362  (1873)  ;  s.  c.  that  the  company  was  estopped  by  its 
20  Am.  Bcp.  283,  but  quarre  ;  post,  sec.  conduct,  in  seeing  the  paving  done  with- 
798,  note.     1  Desty  Taxation,  364.  out  objection,  to  set  up  that  its  charter 

The   legislature  may  restrict  the  tax  required  it  to  pave  the  road  covei-ed  by 

aatbonzed  to  be  levied   for  water-works  the    track    at    its    own    expense.      New 

for  the  supply  of  water  to  the  inhabitants  Haven  v.  Fair  Haven  &  W.  R.  R.  Co.,  38 

of  cities,  and  for  extinguishing  fires,  to  the  Conn.  422  ;  followed  in  Columbus  v.  Street 

district  which  is  benefited  and  protected  R.   R.   Co.,   45  Ohio  St.  98 ;  supra,  sec. 

by  such  works.     Grant  v.  Davenport,  36  679,  note. 

Iowa,  896  (1873).     In  the  case  last  cited  '  Bank  of  Ind.  v.  Madison,  8  Ind.  43 

it  was  also  ruled  where  an  ordinance  pro-  (1851)  ;   Same  v.  Brackenridge,  7  Blackf. 

Tided  that,   in  consideration   of   certain  395(1845).    See,  also,  Gardner,  Assessor, ». 

covenants  by  a  water  company  to  supply  State  (holding  under  a  charter  that  a  State 

the  city  with  water,  its  franchise  and  all  tax  was  in  lieu  of  all  local  taxes),  21  N. 

property  actually  required  for  the  manage-  J.  L.  557.     So,   in  Louisiana,  a  restric- 

Bient  of  its  water-works  shall  be  exempt  tion  upon   the  State  in  reference  to  the 

from  municipal  taxation,  that  such   pro-  taxation  of  banks  was  held  to  extend  to 

yiiion  was  not  an  exemption  from  taxes,  municipal  corporations  deriving  their  au« 
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extent  to  which  and  the  maimer  in  which  the  municipal  authorities 
mav  tax  railroads  within  their  limits  and  the  property  of  railway 
companies  depend  upon  the  provisions #f  the  statutes  applicable 
thereta  These  are  so  Tarious  that  they  cannot  be  usefully  referred 
to.     Some  of  the  leading  decisions  are  collected  in  the  notes.^ 


thoritr  from  the  State.  Xew  OrkAxis  r. 
Soaibern  BiAiik,  11  La.  An.  41  :  Muni- 
cifAlitT  Xo.  1  r.  La.  Sute  Bonk,  5  La. 
An.  31>4  :  Xev  Orieans  r.  Com.  Bank  of 
y.  O.,  10  La.  An.  735  ;  New  Orleans  r. 
Mech.  4  T.  Bank,  15  La.  An.  107.  A 
Tillage  corporation  was  aatboriied  "to 
raise  moner  br  a  tax  to  be  assessed  upon 
the  freeholders  ami  inMabiiamtSf  according 
to  lav/*  and  it  vas  decided  that  a  bank- 
ing corporation  located  and  doing  bun- 
nes3  in  the  village  vas  an  inMabiiamiy  and 
taxable.  Ontario  Bank  r.  Bomell,  10 
WentL  136  (1S83). 

As  to  taxation  of  banla  and  bank  aiodt 
by  ninnicipalities  in  which  the  banks  are 
located.  Madison  v.  Whitnej,  21  Ind. 
261  ;  Evansville  r.  Hall,  14  Ind.  27  ; 
King  V.  Madison,  17  Ind.  4$ ;  Conners- 
ville  r.  Rink  of  Ind.,  16  Ind.  105  ;  Bank 
of  Ind.  r.  Madison,  8  Ind.  43  ;  Madison 
r.  Whitney.  21  Ind.  261  ;  Gordon  v. 
Baltimore,  5  Gill  (Md.),  231.  Compare 
Gonlon  r.  Appeal  Tax  Court,  3  How. 
(U.  S.)  133  ;  Bank  of  Chester  r.  Chester 
T.  Council,  10  Rich.  Law.  104  ;  State  r. 
Charleston  Council,  5  Rich.  Diw,  561 
(dividends)  ;  Sute  Bank  r.  Charleston 
Council,  3  Rich.  Law.  342  (real  prop- 
erty) :  Bulow  r.  Charleston  Council,  1 
Nott  &  McC.  527  (shares  in  United  Stotes 
Bank)  ;  Cherr.kee  Ins.  &  B.  Co.  v.  Whit- 
field Jus.,  28  Ga.  121  ;  Bank  of  Ga.  *r. 
Savannah,  Dudley,  130  (1832).  See  Sav- 
annah r.  Hartridge,  8  Ga.  23  ;  Nashville 
r.  Thomas,  5  Coldw.  (Tenn.)  600  (1868)  ; 
O'Donnell  r.  Bailey.  24  Miss.  386  ;  Macon 
V.  M.  Sav.  Bjuik.  60  Ga.  133  :  City  Bank 
of  Pallas  r.  Bop^'el.  51  Tex.  354.  Taxa- 
tion, generally,  of  the  franchises  and  prop- 
erty of  hanks  and  of  bank  shares.  See  1 
Desty  Taxation,  sec.  78,  pp.  367-372.  Sihu 
of  corporate  shares  of  stock,  lb,  62,  364, 
865,  400.  1  Hare  Am.  Const.  Law,  259. 
In  The  State  r.  Dowling,  50  Mo.  134 
(1872),  it  was  decided  that  a  city  had  the 
pQfwer  to  tax  the  stock  of  the  citizens  in  a 
bftok  locatad  therein,  though  the 


capital  of  the  benk  be  invested  in  United 
States  stocks,  which  are  exempt  from  tax- 
ation. And  it  wms  further  held,  in  the 
same  case,  that  the  action  of  the  city 
aBBfiiinr  in  aimfwing  such  stock,  and  <^ 
the  dt  J  council  sitting  in  appeal  on  such 
assessment,   might  be  reviewed  on  eerii- 

^  Jiunieipal  ^iaxatum  qf  railroadt. 
Railroad  track  and  property  held  liable  to 
municipal  taxation  in  the  towns  or  cities 
where  situate.  Prov.  k  Wor.  R.  R.  Oi. 
r.  Wright,  2  R  I.  459  ;  approved.  No. 
Ind.  R.  R.  Co.  V.  Connelly,  10  Ohio  St. 
159,  164.  To  same  effect,'  Mohawk  it  H. 
R.  R.  Co.  V.  Clnte,  4  Paige,  884 ;  ^lieeler 
V.  Rochester  AS.  R.  R.  Co.,  12  Barb.  227 ; 
Railroad  Co.  r.  Morgan  County,  14  IlL 
163  :  1  Desty  Taxation,  chap.  xiiL,  TaX" 
ation  of  Jiaiinads,  And  such  property  ii 
subject,  also,  to  special  taxes  and  aaeen' 
mnUs.  No.  Ind.  R.  R  Co.  v.  Connelly, 
10  Ohio  St.  159-164  (1859)  ;  Bnri.  A 
Ma  R.  R.  R.  Co.  v.  Spearman,  12  Iowa, 
112 ;  9U]mt^  sec.  789,  note.  Further,  as 
to  the  liability,  under  special  statute  or 
charter  provisions,  of  railroads^  their 
property  and  stock,  to  municipal  taxa- 
tion. Davenport  p.  Mias.  &  Mo.  R  K 
Co.  (rolling  stock  and  real  estate),  16 
Iowa,  348.  The  views  of  Wright,  C.  J, 
and  Dillon,  J.,  were  subsequently  adopted 
by  the  court.  Of  this  case  the  court  sub- 
sequently says  that  it  should  not  be  re- 
ganled  as  having  the  force  of  a  prece- 
dent, since  but  two  members  of  the  beaeh 
concurred  in  the  reasoning  by  which  iti 
conclusions  were  reached.  lir  Beek^  J^ 
Day,  J.,  concurring.  Dubuque  v.  IE 
Cent  R.  R.  Co.,  89  Iowb,  56  (1874); 
Dunleith  &  D.  Br.  Co.  »•  Dubuque,  SS 
Iowa,  427  (1871) ;  BibbCa  Oid.  r.  Oentnl 
R  R.  &  B.  Co.,  40  Ga.  646 ;  Orange  A 
A.  R.  R.  Co.  V,  Alexandria,  17  Giatt 
176;  distinguished,  Richmond  v.  R.  A 
Danville  R.  R.  Co.,  21  Gratt.  604  (1872); 
Toledo  &  \r.  R  R  Co.  ».  Ufayette.  « 
Ind.  262  (1864),  as  to  power  and  mode  of 
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§  791  (630).  Ttoation  of  Avooatioiui.  —  The  legislature  may  au- 
thorize municipal  corporations  to  impose  taxes  upon  persons  whose 
ordinary  avocations  are  pursued  vnthin  the  corporate  limits,  although 
residing  beyond  those  limits,  the  same  as  upon  residents.^ 


taxing  railroads  in  Indiana,  Looisyille 
A  N.  A.  R.  R.  Co.  V.  State  (rolling 
stock),  25  Ind.  177  ;  Applegate  v,  Ernst, 
8  Bush  (Ky.),  648;  Rome  R.  R.  Co.  v. 
Borne,  14  Ga.  275  ;  Augusta  v.  Ga.  R.  R. 
&  a  Co.,  26  Ga.  651  (1858) ;  Richmond 
V.  Daniel,  14  Gratt  885  (1858) ;  Baltimore 
V.  B.  A  O.  R.  R.  Co.,  6  GiU,  288  ;  North 
ICo.  R.  R.  Co.  p.  Maguiie,  49  Mo.  490 
(1872)  ;  SUte  p.  Severance,  55  Ma  378 
(1874). 

Boiling  stock  held  to  be  taxable  as  per- 
aoQal  property  at  the  place  of  the  princi- 
pal office  of  the  company.  Phila.,  W.  & 
B.  R  R.  Co.  v.  App.  Tax  Ct.  of  Bait.,  50 
Md.  897  ;  App.  Tax  Ct.  of  Bait,  v.  No. 
Cent.  Ry.,  50  Md.  417  ;  Dubuque  v.  111. 
Cent  R.  R.  Co.,  89  Iowa,  56 ;  Hoyle  v. 
P.  &  M.  R.  R.,  54  N.  T.  814  ;  Randall  r. 
ElweU,  52  N.  Y.  522  ;  HUl  v.  La  Crosse 
B.  R  Co.,  11  Wis.  214 ;  Cx>e  p.  Railroad 
Co.,  10  Ohio  St  872  ;  Boston,  C.  &  M. 
R  R  Co.  9.  GUmoi^,  87  N.  H.  410  ;  Pierce 
V.  Emery,  82  N.  H.  484  ;  Minnesota  v.  St. 
Paol,  2  WalL  609  ;  Stevens  v.  Buffalo 
it  N.  Y.  C.  R.  R  Co.,  81  Barb.  590  ; 
Beardsley  v.  Ontario  Bank,  81  Barb.  619  ; 
Howe  r.  Freeman,  14  Gray,  566  ;  Pacific 
R  R.  Co.  p.  Cass  County,  53  Mo.  17  ; 
Meyer  v.  Johnson,  58  Ala.  241 ;  William- 
son V.  N.  J.  So.  R  R  Co.,  29  N.  J.  £q. 
811  ;  State  Treas.  v.  Somenrille  &  £.  R. 
R  Co.,  28  N.  J.  L.  21  ;  Bement  v.  Platts- 
borgh  A  M.  R  R.  Co.,  47  Barb.  814  ; 
Chicago  k  N.  W.  Ry.  v,  Howard,  21 
Wis.  44.  See  Herman  on  Mortgages  of 
Real  Estate,  p.  84  et  aeq.,  where  the  cases 
are  collected.  Green's  Brice's  Ultra  Vires, 
(2d  ed.),  and  1  Desty  Taxation,  899,  and 
;   1  Hare  Am.  Const.  Law,  322. 

Taxution  of  insurance  companies.  St 
p.  Indep.  Ins.  Co.  of  Mass.,  47  Mo. 
14d,  168;  Tripp,  Treas.  p..  Mercb.  Mut 
F.  Ins.  Co.,  12  R  I.  485;  Dubuque  v, 
K.  W.  L.  Ins.  Co.,  29  Iowa,  9  ;  Republic 
L.  Int.  Co.  V.  Pollak,  75  111.  292  ;  Porter 
•.  Bockford,  R  I.  &  St  L.  R.  R.  Co., 
76  ni  561.    1  Desty  Taxation,  228,  and 


Taxation  of  corporcUions.  Ottawa  Glass 
Co.  p.  McCaleb,  81  III.  556 ;  Pac.  Hotel 
Co.  p.  Lieb,  83  111.  602  ;  Danville  Lum- 
ber &  M.  Co.  p.  Parks,  88  111.  468  ;  St. 
L.,  V.  &  T.  H.  R.  R  Co.  p.  Surrell,  Jb, 
535. 

Choses  in  action,  Ac.  In  Johnson  p. 
Oregon  City,  2  Oreg.  827  (1868),  notes 
and  mortgages  belonging  to  a  resident 
inhabitant  were  held  taxable,  although 
deposited  outside  of  the  city.  But  in 
Johnson  p.  Lexington,  14  B.  Mon.  648- 
661  (1854),  authority  to  a  municipality 
to  tax  real  and  personal  property  was  held 
limited  to  visible  projierty  actually  situ- 
ated within  it,  aud  not  to  extend  to  debts 
and  choses  in  action.  See  in  same  State, 
LouisviUe  p.  Henning,  1  Bush,  881,  as 
to  taxability  of  money  and  things  in 
action.  Power  to  a  municipality  "  to 
levy  and  collect  a  tax  upon  every  spe- 
cies of  property,  real  and  personal,  with- 
in the  city,  subject  to  taxation  by  the 
laws. of  the  State,"  was  held  in  Georgia 
to  give  no  authority  to  levy  a  tax  upon 
notes  belonging  to  a  resident,  and  within 
the  city,  where  the  makers  do  not  reside 
therein.  Bridges  p.  Griffin,  38  Ga.  113 
(1861).  Compare  Augusta  p.  Dunbar,  50 
Ga.  387,  892  (1873),  as  to  locality  of 
choses  in  action.  See  People  v.  Ogdens- 
burgh,  48  N.  Y.  390  (1872).  Power  to 
tax  all  personal  estate  gives  authority  to 
tax  money  loaned.  Trustees  p.  McConnel, 
12  111.  138  (1850)  ;  supra,  sees.  743  note, 
786,  and  note.  For  the  purposes  of  taxa- 
tion, a  debt  has  its  situs  at  the  residence 
of  the  creditor.  Kirtland  p.  Hotchkiss, 
100  U.  S.  491  (1879).  1  Desty  Taxation, 
65,  66. 

1  Worth  P.  Fayetteville  Comm'rs, 
Winst.  Eq.  (N.  C),  70  [Repr.  617]  (1864). 
What  property  may  be  taxed  under  such 
authority.  lb.  As  to  right  to  tax  (under 
si)eclal  charter  provisions)  persons  resid- 
ing without,  but  exercising  a  trade  or 
calling  within,  the  corporation,  see,  also, 
State  p.  Charleston  Council,  2  Speers  L. 
(S.  C.)  628  ;  Sute  p.  Charleston,  lb.  719. 
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§  792  (631).    Disorimination  against  Non-Residents  iUegaL  —  The 

power  to  tax  must  be  fairly  and  impartially  exercised  by  the  muni- 
cipal authorities,  who  cannot  discriminate  htttoeen  residents  and  non- 
residents by  taxing  the  property  of  the  latter  within  the  corporation 
at  a  higher  rate  than  the  like  property  of  the  former,  or  in  a 
different  manner.^ 

§  793  (632).    Taxes  upon  Trades  and  apeoial  Profeaaions.  —  The 

usual  provisions  in  the  Constitutions  of  the  different  States  concern- 
ing taxation  do  not  prohibit  the  legislatures  from  imposing,  or  au- 
thorizing municipal  authorities  to  impose  taxes  upon  trades^  special 
profe^mons,  and  occnpations.^    Authority  to  tax  all  persons  exercis- 

What  may  be  taxed  under  authority  to  Sel.  v.  Spalding,  8  La.  An.  87.      Taxa- 

tax  "income  and  profits"  of  non-residents  bUity  of  "floating  palaces,'*  or  boats  for 

doing  business  within  the  corporation,  see  circus  exhibitions,  affirmed.     2b.  ;  Nash- 

Ib.;  Bates  v.  Mobile,  46  Ala.  158  (1870).  ville  v,  Althrop,  5  Coldw.  (Teon.)  554; 

Taxableness  of  goods   owned  elsewhere,  Mason  v.    Lancaster    (tavern    keeper),  4 

but  8ohl  on  commission  by  i-esidents  of  the  Bush  (Ky. ),  406 ;  The  Gennania  v.  State 

municipality.       Gumming  v.   Savannah,  (taxation  of  amusements),  7  Md.  1 ;  Sears 

R.  M.  Charlt.  (Ga. )  26  ;  Green  v.  Savan-  v.  West  (billiard  tables),  1  Murph.  (N.  C.) 

nah,  lb.  868 ;  Padelford  r.  Savannah,  14  291  ;  Conrord  Comm'rs  v,  Patterson  (tax 

Ga.  438,  criticising  Brown  t;.  Maryland,  12  on  retaUers,  &c.),  8  Jones  L.  (N.  C.)  183; 

Whfiat.   419;  Pearce  v.  Augusta,  37  Ga.  Cousins  t7.  State,  50  Ala.  113  (1874)  ;  «.  c 

597  ;   Shriver  v.  Pittsburgh,  66  Pa.   St  20  Am.    Rep.   290 ;  MobUe  v.  Ynille,  8 

446.  Ala.  137  (1841) ;  Morrill  v.  State  (Uz  on 

1  State  V.  Charleston,  2  Speers  L.  (S.  peddlers),  88  Wis.  428  (1875)  ;  b.  c.  20 

C.)  719  (1844)  ;  Nashville  v.  Althrop,  5  Am.  Rep.  12  ;  Wiley ».  Owens,  39lnd.  429; 

Coldw.  (Tenn.)  554  (1868).     In  this  last  McGrath  v.  Newton,  29  Kan.  364.    Occu- 

case  it  was  held  that  there  could  be  no  pations  cannot  be  taxed  in   California, 

discrimination  between  merchants  selling  San  Jos^  r.  San  J.  k  S.  C.  R.  R.  Co.,  53 

by  sample  and  those  doing  business  in  a  Cal.    476  ;  Keller  v.    State   (taxation  by 

ditferent    manner.      Statutes  authorizing  license  on   beer  manufacturers),   11    Md. 

the  "registration  and  taxation  "  of  vehi-  625;   31   Iowa,    493  ; /&.    102;    State  •. 

cles  using  the  paved  streets  of  a  town  are  Schlier,    3    Heisk.    (Tenn.)    281    (1871); 

strictly  construed ;   and  such  an  act  was  Quid  v.  Richmond  (taxation  of  lawyers  by 

held  not  to  extend  to  non-residents.    Joyce  municipal  authority),  23  Gratt.  464  (1873); 

p.  Woods,  78  Ky.  386;   Bennett  v.  Bir-  s.  c.   14   Am.   Rep.   189;  Rome   ».   Mc- 

mingham   Bor.,   31    Pa.    St.    15    (1850)  ;  Williams,    52   Ga.   251  ;    Goldthwait^  r. 

ant4',  sees.  682,  762.     Under  the  Federal  Mont;;omery  Council,  50  Ala.  486  (1874). 

Constitution,  a  State  cannot  discriminate  In  Youngblood  v.  Sexton,  32  Mich.  406 

in  favor  of  its  own  citizens  and  against  (1875)  ;  8.    c.    20   Am.    Rep.   654,  a  tax 

those  of  other  States  by  imposing  greater  levied  by  State  statute  on  Hqnor  dealrrt 

burdens,  or  taxes,  or  license  fees  upon  the  for  the   benefit  of  the    municipality  in 

former  than   upon  the  latter.     1   Desty  which  the  business  was  carried   cm  wn 

Taxation,  219-222,  and  cases;  1  Hare  Am.  sustained  against    various   constitntional 

Const.  Law,  251,  252,  318,  467;  supra,  objections  urged  against  it.     The  law  ibh 

sees.  742-745.  posing  a  smaller  license  tax  on  proprietoit 

•  Sacramento  v.  Crocker,  16  Cal.  119  ;  of  Imrs  or  drinking  saloons  kept  on  rt«im- 

Simmons  v.  State,  12  Mo.  268  ;  Gilkesson  boats  owned  and  registerei  in  this  Statf. 

9.  Frederick  Jna.  (taxation  of  offices),  13  than  on  the  owners  of  bars  kept  on  land, 

Qntt  577  (1856) ;  Baton  Rouge  Bd.  of  does  not  violate  the  clause  of  the  Cw- 
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ing  any  profession  may  be  executed  by  taxing  each  member  of  a 
firm  separately.* 

§  794  (633).    Municipal  Taxation   of  agricnltoral    Lands. —  The 
extent  of  the  power  of  the  legislature  over  municipal  corporations  gen- 

stitation  prescribing  equality  and  uui-  dlers,"  a  municipal  corporation  may  im- 
formity  of  taxation.  State  v.  Rolle,  30  La.  pose  a  tax  either  upon  the  amount  of  the 
An.  Part  IL  991  (1878) ;  Ex  parte  Mont-  sales  of  such  persons,  or  in  the  form  of  a 
gomery,  64  Ala.  468.  A  power  to  regu-  license  or  tax  upon  the  privilege  of  sell- 
late  "meat  stores"  will  not  warrant  a  ing.  Carroll  v.  Tuscaloosa,  12  Ala.  178 
cluBifieation  which  makes  the  selling  of  (1847)  ;  1  Desty  Taxation,  314,  315.  In 
game  and  fish  a  separate  privilege.  Vosse  exercising  this  discretion  it  is  safer  for 
V.  Memphis,  9  Lea,  294.  Under  a  power  the  corporation  to  adopt  the  mode,  if  any, 
to  classy  businesses,  trades,  &c.,  for  tax-  by  which  such  persons  are  taxed  by  the 
atioo,  persons  conducting  more  than  one  State  law.  Brokers ;  who  may  be  taxed 
of  the  classified  occupations  may  be  taxed  as  such.  Portland  r.  O'Neill,  1  Oreg.  218  ; 
for  each,  unless  it  appears  that  the  cus-  Little  Rock  v.  Barton,  83  Ark.  436,  citing 
tom  of  conducting  them  together  is  so  text. 

noiversal  as  to  justify  the  conclusion  that  The  right  to  impose  specific  taxes  is 

they  constitute  but  one  business.     Wilder  recognized  by  the  Constitution  of  Michi- 

V.  Sttvannah,  70  6a.  760  ;  Keeley  «.   At-  gan,     Walcott  v.  People  (taxation  of  ex- 

lanta,  69  Ga.  583.  press  companies),  17  Mich.  68  ;  Williams 

"The  power  of  ths  State  to  tax  profeS'  v.  Detroit  (paving  tax),  2  Mich.  560  ; 
#umff  is  unquestioned  (Simmons  r.  State,  Woodbridge  v.  Detroit,  8  Mich.  274  ; 
13  Mo.  268;  St  Louis  v.  Steinberg,  4  Mo.  Youngblood  v.  Sexton  (tax  on  liquor 
App.  453  (tax  on  laivyers  in  the  shape  of  dealers),  82  Mich.  406  (1875)  ;  8.  c.  20 
license  sustained)  ;  and  the  State  may  Am.  Rep.  654.  In  Stein  v.  Mobile,  49 
delegate  the  authority  [to  municipal  cor-  Ala.  362  (1873)  ;  s.  c.  20  Am.  Rep.  2S3 
porations],  but  it  .should  be  done  in  clear  (followed  in  Los  Angeles  v.  Los  Angeles 
and  unambiguous  terms."  Per  JVagiier,  Water  Co.,  61  Cal.  65,  on  similar  facts), 
J.,  St.  Louis  p.  Langhlin,  49  Mo.  659  the  city  was  held  disabled  by  its  contract 
(1872).  A  provision  in  the  charter  of  a  to  tax  the  business  of  carrying  on  water- 
city  giving  it  power  to  license,  regulate,  works  within  the  city  ;  but  quare  whether 
and  tax  certain  enumerated  classes  of  per-  the  power  to  tax  could  be  surrendered,  and 
tons  and  business,  and  concluding  with  the  also  whether  the  contract  was  not  taken 
words,  "and  all  other  business,  trades,  subject  to  the  taxing  power  of  the  city. 
aTocations,  and  professions  whatever,"  was  AntCt  sec.  789,  note.  Detroit  v.  Det.  Ry. 
held  not  to  confer  the  power  to  require  Co.  (Mich.),  43  N.  W.  Rep.  447. 
a  license  tax  from  lawyers,  as  they  were  In  Wisconsin^  see  Kneeland  v.  Milwau» 
not  of  the  same  generic  character  or  class  kee,  16  Wis.  454.  In  Pennsylvaniay  see 
with  those  specified.  P>.  Similarly  a  power  Durach*s  Appeal  (power  to  tax  saloon 
to  impose  a  licen.se  tax  upon  certain  speci-  keepers  to  maintain  police  force),  62  Pa. 
fied  occupations,  "  and  upon  any  other  per-  St.  491  (1869).  It  is  here  said  that  a 
son  or  employment,  which  it  (the  city)  may  special  tax  levied  upon  an  individual  or 
deem  proper,  whether  such  person  or  em-  particular  individuals  would  infringe  the 
ployment  be  herein  .specially  enumerated  implied  restrictions  on  the  power  of  taxa- 
or  not,"  was  held  not  to  confer  power  to  tion  ;  but  in  the  exercise  of  this  power 
impose  such  a  tax  upon  a  railroad.  Lynch-  persons  and  things  may  be  classified,  and 
baig  r.  Norfolk  &  N.  W.  R.  R.  Co.,  80  it  is  sufficient  if  it  includes  all  of  a  class 
Va.  287;  1  Desty  Taxation,  808,  and  within  the  taxing  district.  Th.^prr  SJirrs- 
ems.  ivoodf  J. ;  arUe^  sec.  60. 

Under   authority  to  collect  taxes  on  *  Lanier  v.  Macon,  59  Ga.  187 ;  Wilder 

**  anctioiieen,  transient  dealers,  and  ped-  v.  Savannah,  70  Oa.  760. 
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erally,^  including  the  power  to  fix  and  change  the  corporate  boiindo' 
ries,^  has  been  before  considered.  Where  the  boundaries  have  been 
originally  fixed  or  subsequently  changed  so  as  to  include  within  them 
rural  or  agricultural  lands  which  have  never  been  platted,  which  are 
not  needed  for  town  lots,  and  which  receive  no  direct  benefit  from 
the  municipal  government  or  expenditures,  questions  have  arisen  re- 
specting the  right  to  subject  such  lands  to  ordinary  municipal  taxor 
tion.  The  power  of  the  legislature  to  fix  or  enlarge  the  corporate 
boundaries  is  not  disputed,  but  it  is  the  power  to  require  stvch  lands 
to  contribute  to  the  municipal  treasury  that  has  been  controverted. 
In  Kentucky  *  the  principle  has  been  adopted  that  the  "  coorts  will, 
in  such  cases,  control  and  limit  the  taxing  power  to  that  point  or 
line  where  it  ceases  to  operate  beneficially  to  the  proprietor  in  a 

^  Ante,  chap.  iv.  sec.  52  e/  9eq.  ture  of  PewMylvania,  tb«  city  of  Pitte- 

^  ArUc^  chap.  viii.  sees.  182,  185,  187.  buigh  extended    its  boandaries    by   the 

*  Cheaney  r.  Hooser,  9  B.  Mon.  (Ky.)  annexation  of  adjacent  territory.     In  this 

830  ;  Sharp  v,  Dnno^en,  17  B.  Mon.  (Ky.)  territory  was  situated  a  tract  of  land  used 

223  ;  Maltus  v.  Shields,  2  Met.  (Ky.)  553;  exclusively  for  farm  purpoMes,  and  which, 

Southgate  v.  Covington,  15  B.  Mun.  (Ky.)  on  account  of  its  distance  from  the  biult- 

491   (1854).      The    le^slature  may  tax  np  portion  of  the  city,  was  not  within  the 

wiburban  pro{)erty  within  city  limits,  as  reach  of  the  water,  fire,  police,  and  other 

such,  to  support  needed  local  government  departments  of  the  city  govemment.    The 

and  the  enforcement  of  police  regulations  city,  however,  for  the  support  of  these  de- 

in  and  about  the  property  taxed ;  but  it  partments  levied  a  tax  on  such  farm,  the 

cannot  embrace  such  property  within  cor-  amount  of  which  was  largely  in  excess  of 

porate  limits  merely  for  revenue  purposes,  the  farm's  annual  productive  yalne.    It 

in  order  to  lessen  the  burden  of  others,  was  held  that  the  tax  was  not  nnoonstitD* 

Arbegust  v.  Louisville,  2  Bush,  271  (1867) ;  tional.    The  court  sustained  its  conclnsion 

Swift  r.  Newport,  7  Bush,  87  ;  Render-  by  the  cases  of  Weber  v.  Reinhard^  73  P*. 

son  V.  Lambert,  8  Bush,  607  ;  see  United  St.  370  ;  Phila.  Assoc  for  Dia.  Firemen  i. 

States  V.  Memphis,  97  U.  S.  284.  Wood,  89  Pa.  St.  73,  and  Kirby  v.  Shaw, 

The  Kentucky  view  is  rejected  in  Missis-  19  Pa.  St.  258,  where  the  principle  wu 

sippi,     Martin  v.  Dix,  52  Miss.  53  (1876);  held  that  a  tax  cannot,  in  the  abeinioe  of 

8.  c.   24   Am.    Rep.   661.     Chalmers,  J.,  special  constitutional  restriction,  be  pnh 

says  the  difficulties  in  the  way  of  judicial  nounced  unconstitutional  upon  the  men 

interference  seem  to  be  insurmountable,  grounds  of  injustice  and  inequality.    The 

•P),    In  Kelly  v,  Pittsburgh,  85  Pa.  St  general  rule  is  that  a  tax  most  be  consid* 

170  (1877),  the  Supreme  Court  of  Penn'  ered  valid  unless  it  be  for  a  purpose  in 

sylvania  held  that  where  farm  lands  situ-  which  the  community  taxed  has  no  palps* 

ated  within  the  boundaries  of  a  city  are  ble  interest,  and  where  it  is  apparent  tibtt 

taxed  for  the  support  of  the  city  govern-  the  burden  is  imposed  for  the  benefit  of 

ment,  the  fact  that  such  tax  is  unfairly  others.    See,  also,  Kelly  v.  Pittsbargh,  104 

burdensome,  or  that,  the  lands,  owing  to  U.  S.  78  ;  Sharpless  v.   Phlladelphis,  SI 

their  distance  from  the  built-up  portion  Pa.  St.  147;  Speer  v.  BlairsviUe  Bor.,  50 

of  the  city,  are  not  within  the  reach  or  Pa.  St.  150,  Agruw^C.  J.,  and  StemU,Jt 

protection  of  particular    departments  of  dissenting;  Hewitt's  Appeal,  88  Pla.  St.  55; 

the  city  government  for  the  support  of  Scranton  v.  Pa.  Coal  Co.,  105  P^  St  445 ; 

which  they  are  taxed,   does  not  render  noted  supra,  sec.   761,  note  ;  HendefSoB 

the  tax  unconstitutional.    In  this  case,  v,  Jackson  County,  2  McCrary  C  C  B> 

under  authority  of  an  act  of  the  legisla-  615. 
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munieipcU  point  of  mew" ^    The  general  rule  in  that  State  is  that 

the  right  to  subject  property  to  real  municipal  taxation  extends 
only  to  such  as  has  been  surveyed  and  platted  into  lots,  but  the 
tight  to  tax  may,  under  circumstances,  extend  to  property  which 
bas  never  been  platted.  The  Kentucky  doctrine  has  been  followed 
in  Iowa.' 

1  Langworthy  v.  Dubuque,  16  Iowa,  sidered  is  the  purpose  for  which  they  are 
171,  per  Lowe^  J.;  approved  Fulton  p.  held.  If  held  as  city  property,  to  be 
DftTenport,  17  Iowa,  407.  The  more  re-  brought  upon  the  market  as  such  when- 
sent  cues  in  the  Supreme  Court  of  loujo^  ever  they  reach  a  value  corresponding 
[>aruit  V*  Kauffman,  and  Davenport  v.  with  the  views  of  the  owner,  they  ought 
Same,  34  Iowa,  194  (1872),  declare  an  to  be  taxed  as  city  property.  There 
idherence  to  the  rule  established  by  the  would  neither  be  reason  nor  justice  in  per- 
previous  cases,  but  evince  no  disposition  mitting  a  proprietor  of  a  lai^e  tract  of 
to  extend  the  exemption  from  municipal  land  "within  a  city  to  hold  it  for  an  oppor- 
taxation.  Beek^  C.  J.,  in  the  course  of  his  tunity  to  bring  it  into  the  market  as  city 
>piniony  remarks  :  '*  The  mere  fact  that  lots,  and  for  no  other  purposes,  under  the 
lands  are  included  within  the  limits  of  a  pretence  that  it  is  agricultural  lands,  thus 
municipal  corporation  does  not  authorize  escaping  taxation  for  the  general  improve- 
their  taxation  for  general  city  purposes,  ment  of  the  city,  —  the  very  thing  which 
Qnder  certain  conditions,  they  are  exempt  wiU  bring  his  lands  into  market,  and  thus 
therefrom.  These  conditions  are  such  add  greatly  to  their  value,  —  a  direct  ben- 
that  the  property  proposed  to  be  taxed  efit  to  the  owner.  In  such  a  case,  the 
lerives  no  benefits  from  being  within  the  general  improvement  of  the  city,  the 
sitj  limits.  This  is  the  rule  recognized  by  building  of  streets  near  or  in  the  direction 
the  various  decisions  of  this  court  upon  of  the  lands  so  held,  the  construction  of 
this  sulgect.  To  enable  us  correctly  to  water- works,  public  buildings,  Ac.,  by 
ipply  the  rule  above  stated,  we  must  con-  which  the  prosperity  of  the  city  is  ad- 
ikier  and  determine  the  character  of  the  vanced,  and  an  invitation  to  population  is 
benefits  which  will  render  lands  within  a  held  out,  all  bestow  direct  benefits  upon 
nty  liable  to  general  municipal  taxation,  the  owner  of  such  property.  The  lands 
rhese  are  not  such  as  attach  to  all  lands  being  a  part  of  the  city,  in  fact,  and  held 
lear  a  city  or  large  town  whereby  they  by  their  owner  for  the  increase  in  value 
ire  rendered  more  valuable,  but  are  such  which  he  expects  because  they  are  city 
IS  accrue  to  the  lands  considered  as  city  lots,  are  benefited  by  the  municipal  gov- 
pfoperty.  Lands  lying  contiguous  to  or  emment,  and  share  in  the  benefits  derived 
near  a  dty,  though  incapable  of  any  use  by  the  expenditure  of  revenue  raised  by 
Bxeept  for  agricultural  purposes,  are  never-  taxation.  If  property  be  so  held  within  a 
kfaeless  of  greater  value  on  account  of  their  city,  whether  it  be  subdivided  into  lots, 
location  than  those  more  remotely  situ-  and  streets  thereon  are  dedicated  to  pub- 
ited.  Convenience  to  a  market,  &c.,  adds  lie  use,  or  be  inclosed  and  cultivated  as 
to  their  value.  Therefore,  lands  within  agricultural  lands,  it  ought  to  be  subject 
I  city  kept  and  alone  used  for  agriculture,  to  general  municipal  taxation.  This  re- 
md  not  capable  of  being  used  as  city  prop-  suit  is  directly  deducible  from  the  rule 
Brty,  and  not  demanded  for  that  purpose,  established  by  the  decisions  of  this  court.*' 
Bor  pooeessing  a  value  based  upon  adap-  ^  In  Iowa,  in  order  to  exempt  unplat- 
bation  for  the  purpose  of  dwellings  or  ted  land  from  taxation  by  a  city  it  must 
tmsiseai,  cannot  be  considered  directly  appear  that  it  is  used  exdunvely  for  agri- 
bineilted  by  the  fact  of  their  being  within  cultural  purposes.  Tubbesing  v.  Burling- 
the  city  limits^  Such  lands  cannot  be  ton,  68  Iowa,  691.  In  CcUifomia  the  rule 
tftxed  for  general  municipal  purposes,  is  that  land  situate  within  city  limits, 
[b  determining  the  benefits  accruing  to  though  used  solely  for  agricultural  pur- 
nch  landa,  a  controlling  fiict  to  be  con-  poses,  is  subject  to  municipal  taxation. 
TOL.  n.  —  21 


974 


MUNICIPAL  CORPOBATIONS. 


§795 


§  795  (634).    Same  sabject.    Role  In  Kentucky  and  Iowa.  —  We 

deduce  from  the  Kentucky  and  Iowa  cases  on  this  subject  the  fol- 
lowing rules  or  criteria  to  determine  the  taxability  of  such  lands. 
So  long  as  the  land  thus  embraced  in  the  corporate  limits  is  used 
solely  for  agricultural  or  horticultural  purposes,  or  lies  vacant  and 
is  not  laid  out  into  town  lots,  and  is  not  needed  or  required  for 
streets  or  houses  or  other  purposes  of  a  town,  or  benefited  by  being 
within  the  town,  the  corporation  authorities  cannot,  for  strictly  cor- 
porate purposes,  tax  the  property  as  town  property,  without  the 
consent  of  the  owner.  But,  on  the  other  hand,  when  the  property 
sought  to  be  taxed  is  within  the  corporate  limits,  in  such  close 
proximity  to  the  settled  and  improved  portions  of  the  town  or  citj 
that  the  corporate  authorities  cannot  open  and  improve  the  streets 
and  alleys  and  extend  its  police  regulations,  &c.,  without  inciden- 
tally benefiting  the  pi'operty  and  enhancing  its  value,  —  where,  in 
other  words,  the  property  is  needed  for  buildings  and  houses,  or  is 
benefited  by  the  local  government,  —  then  the  power  to  tax  tlie 
same  exists,  though  it  may  not  actually  be  laid  out  into  lota.  Under 
these  rules,  each  case  must  be  decided  upon  its  special  circum- 
stances. If  the  owners  have  laid  ofT  the  same  into  lots,  it  is  to  this 
extent  clearly  liable  to  municipal  taxation.  And  property,  though 
not  liable  to  ordinary  municipal  taxation,  may  yet  be  liable  for  road 
and  school  taxes,  where  the  city  or  town  is  a  road  or  school  district, 
levying  its  own  taxes  for  these  purposes.^    It  must,  however,  be 


Santa  Rosa  v.  Coulter,  58  Cal.  537  ;  fol- 
lowed in  Dixon  v.  Mayes,  72  Cal.  166. 

1  See,  in  addition  to  the  cases  from 
Kentucky,  the  following  :  Morford  v.  Un- 
ger,  8  Iowa,  82  (the  first  and  leading  case 
in  Iowa);  followed  by  Butler  v.  Musca- 
tine, 11  Iowa,  433  ;  Linton  v.  Athens,  53 
Ga.  683  (1875);  Langworthy  v,  Dubuque, 
13  Iowa,  86  ;  s.  c.  more  fully,  16  Iowa, 
271  ;  Fulton  t7.  Davenport,  17  Iowa,  404  ; 
BueU  V.  Ball,  20  Iowa,  282  (1866);  Burl. 
&  Mo.  R.  R.  R.  Co.  r.  Spearman,  12  Iowa, 
112  ;  Deeds  v.  Sanborn,  26  Iowa,  419 
(1868);  8.  c.  22  Iowa,  214;  Deiman  v. 
Fort  Maiiison,  30  Iowa,  642  (1870)  ; 
Brooks  V.  Polk  County,  52  Iowa,  460  ; 
Washburn  t>.  Oshkosh,  60  Wis.  453  ;  Cary 
V.  Pekin,  88  111.  154. 

The  Kentucky  and  the  earlier  Tatoa 
view  was  first  adopted  in  Nebraska  (Brad- 
shaw  V.  Omaha,  1  Neb.  16);  but  the  case 
was  subsequently  ovemiled.  Turner  v. 
Althaus,  6  Neb.  64  (1877).    The  Federal 


court  followed  the  latest  decision  of  the 
Supreme  Court  of  the  State  on  the  sob- 
ject  Kountze  v.  Omaha,  6  Dillon  C.  C. 
R.  443. 

In  BueU  v.  Ball,  tttpra.  Cole,  J.,  in  de- 
livering the  opinion,  says:  "The  ground 
upon  which  courts  interfere  in  snch  cues 
is,  that  private  property  shall  not  be  tak- 
en for  public  use  without  jutit  compen- 
sation. It  is  the  fact  of  taking  without 
compensation,  and  not  the  time  or  man- 
ner, which  constitutes  the  infraction  of 
the  constitutional  inhibition.  The  fact 
may  be  ns  effectnally  accomplished  by  tn 
original  incorporation  as  l^  an  amend- 
ment, and  the  constitutional  guaranty 
would  be  of  little  avail  if  it  could  be 
avoided  by  mere  form.**  The  Ktnineky 
cases  rest  upon  the  same  ground.  A  bb- 
ilar  ground  would  be  that  the  owner  was 
deprived  of  his  property,  —  that  ia,  oom- 
pelled  to  pay  taxes,  —  without  doe  proeeat 
of  law. 
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admitted  that  in  the  absence  of  specific  constitutional  restrictions 
the  difficulties  in  the  way  of  pronouncing  such  legislation  unconsti- 


The  practice  of  embraciDg  within  the 
corporate  limits  large  tracts  of  land  for 
the  sole  porpoee  of  taxation  is  not  an- 
Qsoal,  and  the  doctrine  adopted  by  these 
courts  is  the  only  way  in  which  the  pro- 
prietor can  be  lelieTed  from  a  very  unjust 
burden,  and  it  works  no  wrong  to  the 
corporation,  because  the  courts  will  fix 
the  line  of  taxabUity  upon  an  intelligent 
consideration  of  the  circumstances  of  each 
ease.  In  Benoist  v.  St.  Louis,  15  Mo. 
66S ;  St  Louis  v.  Allen,  18  Mo.  400,  and 
Same  r.  Russell,  9  Mo.  508,  the  only  con- 
stitutional question  decided  was  that  the 
legislature  had  the  power  to  extend  the 
city  limits  and  subject  the  property  in 
the  annexed  territory  to  taxation  against 
the  will  or  without  the  consent  of  the  in- 
habitants affected  thereby.  The  legisla- 
ture may  include  within  the  corporate 
limits  adjoining  farming  lands,  if  no  con- 
stitutional provision  is  thereby  violated. 
Giboney  v.  Cape  Girardeau,  58  Mo.  141, 
and  cases  cited ;  State  v.  McReynolds,  61 
Mo.  203  (1875).  In  Barker  v.  State,  18 
Ohio,  514  (1849),  it  was  held  (the  consti- 
totional  question  not  being  raised)  that, 
for  the  improvement  of  streets,  alleys,  and 
sidewalks  (the  charter  discriminating  be- 
tween this  and  a  tax  for  **  corporation  pur- 
pa$es "  ),  a  municipal  tax  might  be  levied 
on  farming  land,  not  laid  out  into  lots  and 
recorded  as  such,  if  within  the  corporate 
limits.  The  mctho<l  of  as8(*ssing  the  co.st  of 
grading  and  other  similar  muiiicipHl  im- 
provements by  the  foot-front  rule  is  inap- 
plicable to  lands  in  a  rural  district  of  the 
city.  Kaiser  v.  Weise,  85  Pa.  St.  366 
(1877) ;  ante,  sec.  185. 

A  provision  in  a  charter  extending  the 
city  limits,  that  land  in  the  annexed  terri- 
tory, used  exdurivthj  for  farming  purposes, 
or  va^nnt  and  unoccupied^  should  be  taxed 
not  exceeding  a  specified  rate,  construed, 
and  it  was  held  not  to  be  an  exemption, 
and  therefore  to  be  strictly  construed,  but 
an  equitable  apportionment  of  burdens 
with  reference  to  benefits,  and  the  court 
regarded  the  praetical  and  beneficial  tise  to 
which  the  land  was  put,  and  not  the  pur- 
poae  for  which  it  was  held.  Gillette  v, 
Hartford,  81  Conn.  851  (1868).    See  Car- 


riger  v.  Morristown,  1  Lea  (Tenn.),  116. 
Taxation  of  rural  property  in  corporate 
limits  for  urban  uses.  See  New  Orleans 
V.  Michoud,  10  La.  An.  768;  Municipality 
No.  8  V.  Ursuline  Nuns,  2  La.  An.  611 ; 
Same  v.  Michoud,  6  La.  An.  605  ;  Sei-rill 
V.  Philadelphia,  88  Pa.  St  355.  The  in- 
justice of  taxing  rural  property  for  such 
urban  uses  as  sewers,  lamps,  pavements, 
&c.,  will  justify  a  legislative  classification 
of  the  two  kinds  of  property  in  respect  of 
the  taxes  which  may  be  levied  and  assessed 
upon  each  kind.  1  Hare  Am.  Const.  Law, 
299. 

In  Indiana  agricultural  lands  within 
city  limits  are  subject  to  local  assessments 
for  street  improvements,  the  statute  relat- 
ing to  taxing  such  lands  being  held  not 
to  apply  to  such  assessments.  Taber  v. 
Grafmiller,  109  Ind.  206  ;  citing  Leeperv. 
South  Bend,  106  Ind.  875  ;  and  Kalbrier 
V.  Leonard,  34  Ind.  497.  See  also  Kelly 
V.  Pittsbui^h,  85  Pa.  St.  170  (1877);  s.  c. 
104  U.  S.  78 ;  Gary  v.  Pekin,  88  111.  154. 
In  Washington  Ave.  Case  such  lands  held 
not  liable  to  grading  and  macadamizing 
assessment  69  Pa.  St.  352  (1871);  s.  c. 
8  Am.  Rep.  255.  The  corporate  bounda- 
ries of  a  city  loere  cxt-cndcd  so  as  to  embrace 
farming  or  agricultural  lands.  The  coun- 
cil of  the  city  were  by  the  legislative  act 
making  the  extension  required  to  so  dis- 
criminate in  laying  taxes  as  not  to  imi>ose 
on  the  rural  poitions  those  expenses  which 
belong  exclusively  to  the  built-up  portion 
of  the  city,  for  which  purpose  the  asses- 
sors were  required  by  the  act  to  distin- 
guish in  their  returns  what  property  was 
agricultural  or  rural,  not  having  the  bene- 
fit of  lighting,  paving,  police,  water,  &c. 
It  was  further  provideil  that  the  lands 
used  for  farming  and  not  having  any  of 
such  urban  privileges  should  be  assessed 
as  farm  lands  and  taxed  as  such.  It  was 
held  that  the  decision  of  the  city  councils 
as  to  what  lands  were  farm  lands  within 
the  meaning  of  the  above  provision  is  con- 
clusive, if  the  councils  keep  wfthin  the 
scope  of  their  jurisdiction  and  authority. 
The  court,  however,  adds  :  **  The  whole 
question  of  discrimination  is  by  the  stat- 
ute committed  to  the  discretion  of  the 
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tutional  or  of  a£fording  judicial  relief  in  such  cases  are  almost 
insurmountable.^ 

§  796  (635).  Power  to  pave  Streets;  "Pavement''  defined. — The 

power  to  pave  streets  (usually  conferred  in  those  words)  at  the 
expense,  in  whole  or  in  part,  of  the  property  benefited  by  the  im- 
provement, has  given  rise  to  some  decisions  which  may  be  noticed. 
In  holding  that  the  power  to  pave  includes  the  power  to  gravd 
streets,  the  Supreme  Court  of  Illinois  thus  defines  the  word  pave- 
ment :  "  A  pavement  is  not  limited  to  uniformly  arranged  masses  of 
solid  material,  as  blocks  of  wood,  brick,  or  stone,  but  it  may  be  as 
well  formed  of  pebbles,  or  gravel,  or  other  hard  substances,  which 
will  make  a  compact,  even,  hard  way  or  floor."  ^ 

oity  councils  ;  that  discretion  is,  of  coarse,  cnrb  and  gatters  form  a  port."    0*Leu> 

not  absolute  ;  it  is  not  to  be  exercised  ac-  v.  Sloo,  7  La.  An.  25  (1852).     In  Powell 

cording  to  mere  pleasure  or  caprice,  but  v.  St.  Joseph,  81  Ma  847  (1S6I),  it  ap- 

under  the  law.     If  abused,  no  doubt  the  peared  that  the  defendant  corporation  was 

power  of  a  court  of  equity  would  be  ade-  authorized  to  assess  the  cost  of  paving 

quate  to  restrain  the  perpetration  of  a  streets  to  the  owners  of  acyoining  property 

palpable  wrong."    Erie  v.  Reed's  Ex.,  113  in  proportion  to  their  fronts.     This  was 

Pa.  St.  468  (1886).   As  to  sewer  and  other  held  to  authorize  the  city  authorities  to 

assessments,  Thomas  v.   Gain,   85  Mich,  apportion  the  cost  of  paving  Uu  ttrtd 

155  (1876);  s.  c.  24  Am.  Rep.  585  ;  post^  crossings^  as  well  as  of  such  parts  of  the 

sec  808  ;  antey  sees.  752,  759  et  aeq.  street  as  were  in  front  of  lots,  among  the 

^  Santa  Rosa  v.  Coulter,  58  Cal.  537,  lot-holders  of  the  ac^oining  blocks,  in  pio- 

approving  the  text.  portion  to  the  front  feet.     Abutters  may 

^  Per  Colon,   C.   J.,   in   Bumham  v.  be   assessed   for  paving  tbrtei   erominp. 

Chicago,  24  111.   496  (1860).     The  word  Creighton  v.    Scott,   14    Ohio    St.   438; 

"pave"  includes  the  usual  means  to  cover  Williams  v.  Detroit,  2  Mich.  560  (1861). 

with  stone  or  brick,  so  as  to  make  a  level  Power  to  pave  includes  the  power  to  lay 

or  convenient  surface  for  horses,  carriages,  cross  xoaUa.     Burke,  In  fv,  62  N.  Y.  824 

or  foot  passengers.     It  includes  macadam-  (1875) ;    Phillips,  In  re,   60  N.    Y.  16 

izing.     Warren  v.  Henly,  81  Iowa,  31.    It  (1^75)  ;  Lawrence  v.  Killam,  11  Ksn.  499 

includes  ''flagging;"  t.  e.,  paving  with  (1873).    iZepovtn^,  a»U«,  sec  859  and  note, 

flat  stone.     Phillips,  In  re,  60  N.  Y.  16  As  to  paving  inUrsedions,    State  «.  Eli»- 

(1875).      Authority    to  pave    authorizes  beth,  80  N.J.  L.  865  (1808);  Eager,  in 

sidevxilk  to  he  made  of  plank  or  other  ma-  re,  46  N.  Y.  100  (1871)  ;  Hines  «.  Lod^* 

terial,   in  the  discretion  of  the  council,  port,  41  How.  Pr.  485.    Where  the  chartsr 

Burl.  &  Mo.  R.  R.  R.  Co.  v.  Spearman,  makes  no  provision  as  to  the  mode  ia 

12  Iowa,  112.     Authority  to  a  city  to  re-  which  the  expenses  of  local  improremeDti 

quire  abutting  lot-owners  to  "pave  the  are  to  be  ascertained,  for  the  pnrpoes  of 

street,"  includes,  also,  authority  to  require  taxation  or  assessment  of  the  Mms^  the 

them    to    build    sidewalks.     Warren    v,  plaintiff,  in  an  action  of  this  kind.  Is  not 

Henly,  supra.    In  Louisiana,  it  is  held  precluded  from  averring  and  showings  by 

that  the  power  to  make  sidewalks,  at  the  evidence  dehors  the  record,  the  aetosl  eost 

cost  of  the  adjoining  lot-owners,  includes  thereof.    Minn.  Linseed  Oil  Co. «.  Palmer, 

the  guttering  and  curbing.    "By  common  20  Minn.  468  (1874).    A  resolntKm  of  is* 

consent,"  remarks  the  court,  "it  is  con-  tention  to cnrb and  macadamise  a  "street" 

sidered  that  the  term  '  pavement '    em-  held  not  to  include  the  sidewalk*    Dyerii 

braces  the  brick  sidewalks,  of  which  the  Chase,  52  CaL  440. 
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§  797  (636).  Same  subject.  —  The  power  to  pave  streets  includes 
the  power  to  furnish  and  to  do  all  that  is  necessary,  usual,  or  fit  for 
paving  ;  ^  and  on  this  ground  it  has  been  held  that  the  expense  of 
grading  a  street  preparatory  to  paving  is  incident  to  paving,  and  the 
expense  properly  included  in  the  assessment*  And  in  Pennsylvania 
it  is  decided  that  the  power  to  pave  includes  the  power  to  furnish, 
or  require  the  party  at  whose  expense  it  is  done  to  pay  for,  curb- 
stones.^  And  so  as  to  trimming  and  gtUtering  ;  these  were  held  to  be 
included  in  the  power  to  macadamize,^ 

§  798  (637).  Power  to  compel  Building  of  Sidewalks.  —  Under  an 
authority  to  make  such  by-laws  as  to  the  common  council  shall  seem 
**  necessary  for  the  good  government  of  the  city,  and  for  the  regula- 
tion and  paving  of  the  streets  and  highways,"  a  city  corporation  may 
pass  an  ordinance  requiring  the  owner  of  every  lot  fronting  on  a 
designated  section  of  a  public  street  to  fix  curbstones  and  make  a 
brick  way  or  sidewalk  in  front  of  his  lot.  Such  an  ordinance  is 
neither  unconstitutional,  illegal,  nor  unreasonable.  It  would  doubt- 
less be  otherwise,  it  is  remarked,  if  this  burden  was  laid  without 
special  cause  upon  one  citizen,  all  others  similarly  situated  being 
exempted.^ 

1  Schfinley  v.  Commonwealth,  36  Pa.  Mich.  104  (1870) ;  Dean  v.  Borchenius, 

St.   29,   80,   60    (1859)  ;    McNamara   v.  30  Wis.  236  (1872). 
£stes»  22  Iowa,  246  (1867) ;  awUf  sec.  476.         ^  McNamara  v,   Estes,   22  Iowa,  246 

*  SUte  V.  Elizaheth,  SO  N.  J.  L.  865  (1867)  ;  Williams  t7.  Detroit,  just  cited. 
(1863) ;  WUliams  v.  Detroit,  2  Mich.  560  The  substitution  of  new  curbstones  and 
(1861) ;  ante,  sec.  476.  gutters  in  a  street  was  held  to  be  "r«- 

•  Schenley  v.  Commonwealth,  supra,  pairs.**  People  v.  Brook  1}ti,  21  Barb. 
In  this  case  the  city  of  Allegheny  was  au-  484  ;  supra^  sees.  753,  780.  Construction 
thorized  "  to  grade  and  pave  streets,  side-  of  special  charter  provision  as  to  macadam- 
walks,"  &c.,  and  to  levy  a  special  tax  izing.  New  Haven  u.  Whitney,  36  Conn. 
upon  the  lots  fronting  thereon  to  defray  373.  "  Local  improvement  '*  defined,  and 
th«  expense.  The  question  was  made  that  held  to  extend  to  the  opening  or  enlarging 
the  cost  of  curbstones  was  not  a  legitimate  of  a  street.  Astor  v.  New  York,  62  N.  Y. 
cbai^  upon  the  lot-owners.    But  the  court  580(1875). 

held  otherwise,  observing  that  "  the  power  •  Paxson  v.  Sweet,  Street  Comm'r  of 

to  pave  includes  the  power  to  furnish  and  Trenton,   1    J.    S.   Green    (N.   J. ),   196 

do  all  that  is  necessary,  usual,  or  fit  for  (1832),  cited  with  approval  by  Putnam, 

paviiig.     How  can  the  court  say,  as  a  legal  J.,  in  Baston   v.  Shaw,   1   Met.   (Mass.) 

proposition,  that  curbstones  were  neither  130-133  (1840).     See  Downer  v.  Boston, 


customary,  nor  fit  for  such  a  6   Cush.    (Mass.)    277,   and    observation 

work?    Common  observation  shows  that  {arguendo)  of  Shau\  C.  J.,  p.  281,  as  to 

it  is  usual  to  employ  curbstones  when  vacant  lots.     Assuming  that   the  power 

sidewalks,  or  foot-ways  are  paved,  was  properly  construed,  the  duty  enjoined 


and  that  they  are  among  the  ordinary  by  the  ordinance  could  not  be  enforced  by 

means  used.    But  whether  they  are  or  a  sale  of  the  property  unless  authority  to 

not  was  a  question  for  the  jury."     See,  that  effect  was  unequivocally  conferred  by 

also,    Williams  v.   Detroit,  2  Mich.  560  the  legislature.     Construing  certain  acts 

(1861)  ;    Steckert  v.    East    Saginaw,   22  in  pari  materia^  the  court  held  that  the 
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§  799  (638).  Power  to  improve  Streets  oonBtmed.  —  Under 
power  to  improve  "  any  street, "  the  city  council  is  not  required  to 
improve  the  entire  length  of  the  street  or  none  ;  it  may  improve  part^ 
and  confine  the  assessment  to  the  lots  adjoining  the  part  improved.^ 
Where  the  widening  of  a  street  is  sought  to  be  made  by  sections  in- 
stead of  its  entire  length,  the  commissioners  appointed  to  assess  the 
benefits  of  a  particular  section  may  properly  confine  their  assess- 


lessee  for  a  long  term  of  years,  and  nut  the 
owner  of  the  fee,  was  the  "  proprietor"  or 
"owner  "  to  assent  to,  or  petition  for,  the 
paving  of  streets.  Holland  v.  Baltimore, 
11  Md.  186  (1857).  Tenant  in  dower  in 
actual  possession  is  an  *' owner"  within 
the  meaning  of  the  charter  requiring 
** owners"  of  lots  to  build  sidewalks  in 
front  thereof.  White  v,  Nashville,  2 
Swan  (Tenn.),864  (1852).  Power  to  pave 
at  the  expense  of  the  adjacent  owner,  be« 
iug  limited  and  special,  must  be  exercised 
strictly  according  to  law.  Henderson  v, 
Baltimore,  8  Md.  852  (1855)  ;  mpra, 
sees.  763-765. 

As  to  right  to  relief  in  equity  against 
illegal  taxes  and  assessments,  see  chap, 
xxii.  post,  sees.  906-924. 

1  Scoville  V,  Cleveland,  1  Ohio  St.  138, 
approved  and  applied  in  No.  Ind.  R.  R. 
Co.  V,  Connelly,  10  Ohio  St.  159-168  ; 
8.  P.  Creighton  v.  Scott,  1 4  Ohio  St.  438  ; 
Crayeraft  v.  Selvage,  10  Bush  (Ky.),  696 
(1874).  See,  also,  St.  Louis  v.  Clemens, 
86  Mo.  467  ;  Lafayette  t7.  Fowler,  34  Ind. 
140.  Compare  Chestnut  Av.,  In  re,  68 
Pa.  St.  81  ;  Alameda  Macadamizing  Co.  v. 
Williams,  70  Cal  584  ;  People  v.  Hyde 
Park,  117  111.  462. 

A  town  was  empowered,  **when  re- 
quested in  writing  by  the  owners  of  two- 
thirds  of  the  property  on  any  street,  or 
part  thereof,  to  cause  the  same  to  be 
graded,  and  to  levy  the  expense  on  the 
property  bounding  on  such  street,"  &c. 
Under  this  charter  the  Court  of  Appeals 
of  Maryland  decided  that  **  the  assent  of 
the  owners  of  two-thirds  of  the  property 
on  the  whole  line  of  the  street  to  be  im- 
proved was  a  prerequisite  to  the  exercise 
of  the  authority  conferred  upon  the  cor- 
poration. If  a  ar^  only  is  to  be  improved, 
the  charter  enables  the  corporation  to 
grant  an  application  made  for  that  object 
by  the  owners, of  two- thirds  of  the  prop- 


erty lying  on  that  part,  by  an  ordinance 
directing  that  particular  part  of  the  street 
to  be  improved.  They  can  only  order 
the  whole  street  to  be  improved  by  an  ap- 
plication from  two-thirds  of  the  proper^ 
owners  on  the  whole  street"  And  it  was 
held  that  where  the  town,  on  a  petitioa 
of  the  owners  of  two-thirds  of  the  prop- 
erty lying  upon  a  pcui  only  of  the  street, 
improved  the  whole  street,  its  action  wis 
unauthorized,  and  that  it  could  not  en- 
force the  collection  of  the  expenses  of  snch 
improvement  from  the  adjoining  property 
owners.  Swann  v.  Cumberland,  8  Gill 
(Md.),  150  (1849).  May  order  sidewalk 
upon  one  side  only.  State  «.  Portage,  IS 
Wis.  562.  Lot-owner  opposite  •  paUic 
common  held,  upon  construction  of  the 
statutes,  to  be  liable  for  the  expense  of 
grading  and  paving  the  tohole^  and  nd 
simply  half,  of  the  street  in  front  of  his 
lot.  Mc(jfonigle  r.  Allegheny,  44  Pa.  St. 
118  (1862).  The  city  may  grade  and  im- 
prove less  than  the  whole  uridth,  Morrison 
V.  Hershire,  82  Iowa.  271  (1871)  ;  ank, 
sec.  822,  note.  Under  the  charter  of  St 
Louis  it  was  held  that  special  assessments 
or  taxes  for  street  improvements  oould  not 
be  enforced  until  the  entire  contract  wsi 
completed,  for  the  reason  that  the  grading 
of  a  single  lot  or  block,  instead  of  the 
whole  work,  might  be  an  ii^nrj  ratlicf 
than  a  benefit.  St.  Louis  «.  Clemens,  49 
Mo.  552  (1872).  See  Neenan  p.  Smith, 
60  Mo.  292  (1875).  The  property  owner 
cannot  refuse  to  pay  because  the  peving 
does  not  extend  to  the  sidewalk,  the  dty 
being  the  judges  as  to  how  far  it  is  neees- 
sary  to  pave.  Moran  9.  Lindell,  62  Mon 
229  (1878).  Right  to  join  in  a  single  as- 
sessment the  expense  of  eonstmctiog  side* 
walks  in  different  streets  denied.  Arnold 
V.  Cambridge,  106  Mass.  SffS  :  but 
Cuming  o.  Grand  Rapids,  46  Mich.  150l 
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xnent  of  benefits  to  lots  situated  upon  that  part  of  the  street  em- 
braced in  such  particular  section  of  the  proposed  improvement,  and 
their  action  in  this  respect  was,  under  the  l^islation  involved,  held 
to  be  conclusive  as  to  the  limits  of  the  property  which  was  specially 
benefited.^ 


§  800  (639).  Assent  of  Abutters,  when  required,  is  jurisdictional. 
— Where  the  forwefr  to  pave  or  to  improve  depends  upon  tht  dssent  or 
petition  of  a  given  numier  or  proportion  of  the  proprietors  to  be  af- 
fected, tUs  fact  is  jurisdictional,  and  the  finding  of  the  city  authori- 
ties or  council  that  the  requisite  number  had  assented  or  petitioned 
is  not,  in  the  absence  of  legislative  provision  to  that  effect,  conclusive ; 
the  want  of  such  assent  makes  the  whole  proceeding  void,  and  the 
non-assent  may  be  shown  as  a  defence  to  an  action  to  collect  the 
assessment,'  or  may,  it  has  been  held,  be  made  the  basis  for  a  bill  in 


1  Bigelow  V,  Chicago,  90  lU.  49  ;  Lake 
V.  Decatur,  91  IlL  596,  distinguishing 
Chicago  V.  Baer,  41  lU.  306  ;  Scammon  v. 
Chicago,  42  111.  192,  and  Parmelee  v.  Chi- 
cago, 60  111.  267. 

*  Henderson  v.  Baltimore,  S  Md.  352 
(1855) ;  Carron  v.  Martin,  26  N.  J.  L. 
504  (1857) ;  Camden  v,  Mulford,  26  N.  J. 
L.  49  (1856)  ;  SUte  v.  Elizabeth,  30  N. 
J.  L.  176  (1862) ;  State  v.  Newark,  37 
N.  J.  L.  415,  reversing  s.  c.  35  N.  J. 
L.  168;  Sharp,  In  re,  56  N.  Y.  257 
(1874) ;  s.  c.  15  Am.  Rep.  415  ;  Sharp  v, 
JohnMon,  4  Hill  (N.  Y.),  92;  Miller  v. 
Mobile  (injunction),  47  Ala.  163  (1872)  ; 
•.  c.  11  Am.  Rep.  768  ;  People  v.  Brook- 
lyn {certiorari),  71  N.  Y.  495  (1877)  ; 
Boyle  V.  Brooklyn  (bill  to  vacate  assess- 
ment as  a  cloud  on  title),  71  N.Y.I  (1877); 
amte,  sec.  291,  note  ;  Bouldin  v,  Baltimore, 
15  Md.  18  (1859)  ;  Holland  v.  Baltimore, 
11  Md.  186  (1857) ;  Kyle  r.  Malin,  8  Ind. 
84;  Ely  v,  Morgan  Co.  Comm'rs,  112 
Ind.  361 ;  Forsyth  v.  Ereuter,  100  Ind. 
27;  SUte  v.  Orange,  32  N.  J.  L.  49; 
SUte  p.  Hand,  31  N.  J.  L.  547  ;  Balti- 
more r.  Eschbach,  18  Md.  276  (1861) ; 
Wells  p.  Bumham,  20  Wis.  112  (1865) ; 
Sute  p.  Nelson,  57  Wis.  147  ;  Covington 
V,  Casey,  3  Bush,  698 ;  Burnett  v.  Sacra- 
mento, 12  CaL  76  ;  Lexington  v.  Headley, 
5  Bush,  508 ;  McGuinn  p.  Peri,  16  La. 
An.  326  (1861)  ;  Daniel  v.  New  Orleans, 
26  La.  An.  1  (1874)  ;  Welsford  v.  Weid- 
lein,  23  Kan.  601,  citing  text ;  Shafler  i\ 


Weech,  34  Kan.  595  ;  People  v,  Rochester, 
21  Barb.  656  ;  Royal  Street,  In  re,  16  La. 
An.  393  ;  Litchfield  v.  Vernon,  41  N.  Y. 
123  (1869),  distinguished ;  Kieman,  In  re, 
62  N."  Y.  457  (1875) ;  Louisville  r.  Hyatt, 
2  B.  Mon.  177  (1841)  ;  St.  Louis  v.  Clem- 
ens, 36  Mo.  467  (1865)  ;  Jefferson  Co.  v. 
Cowan,  54  Mo.  234  ;  Zimmerman  p.  Suou- 
den,  88  Mo.  218;  McKee  p.  Brown,  28 
La.  An.  306  ;  Delphi  v.  Evans,  86  Ind. 
90 ;  Moberry  v.  Jeffersonville,  38  Ind. 
198  (1871) ;  Henry  v.  Thomas,  119  Ma.%. 
583;  Turrill  p.  Gi-attan,  52  Cal.  97  ;  Mul- 
ligan p.  Smith,  59  Cal.  206;  Hager  p. 
Burlington,  42  Iowa,  661  ;  Richman  v. 
Muscatine  Co.  Su]).,  70  Iowa,  627  ;  James 
V.  Pine  Bluff,  49  Ark.  199.  See  ante, 
chap.  xiv.  sees.  480-482  ;  Pittsburgh  p. 
Walter,  69  Pa.  St.  365  (1871).  This  case 
holds  that  where  the  right  of  the  city  to 
collect  the  assessment  is  put  in  issue  by  a 
general  denial,  the  onus  is  on  the  city  to 
prove  everything  necessary  to  support  the 
assessment,  including  the  fact  of  the  ap« 
plication  by  the  requisite  number  of  lot- 
owners,  as  such  apj>lication  is  jurisdictional. 
AiUe,  sec.  458,  and  note.  Same  point  as  to 
opening  streets.  Zeigler  p.  Hopkins,  117 
U.  S.  683  (1885),  noted  anU,  sec.  605, 
note.  Lewis  Em.  Dom.  chap.  xiv.  sees. 
342-362,  is  devoted  to  the  consideration 
of  the  Petition,  its  necessity  and  requisites, 
and  the  numerous  cases  on  this  subject 
are  industriously  collected.  Mills  Em. 
DoHL  chap.  xxiv.    The  legislature  may 
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equity  to  restrain  a  sale  of  the  owners'  property  to  jwiy  it^  Accord- 
ingly, where  a  charter  provided  that  "  the  city  council  should  have 
full  power  to  procure  all  streets  to  be  improved  in  any  manner  they 
may  deem  advisable,  at  the  expense  of  the  property  owners;  and 
that  a  petition  in  writing  to  the  council  of  the  owners  of  the  larger 
part  of  the  ground  between  the  points  to  be  improved  should  be 

confer  on  a  city  power    to  improve  its  tioniug  Burlington  v.  Gilbert,  81   Iowa, 

streets  at  the  cost  of  the  property  owners  356,  and  commenting  on  People  v.  Good- 

without  reqniringa  petition  therefor.  Den-  win,  5  N.  Y.  5d8  and  Kellogg  v.  Ely,  15 

nison  i;.  Kansas  Ci^,  95  Mo.  416  ;  Farrar  Ohio  St.  64. 

V.  St  Louis,  80  Mo.  S79.  ^  In  HoUand  r.  Baltimore,  11  Hd.  186 
Under  the  Municipal  Act  of  Canada  it  (1857),  the  city  was  authorized  to  pave 
is  provided  that  local  improvements  of  a  streets  when  the  proprietors  of  the  major- 
certain  character  "shall  not  be  undertaken  ity  of  the  feet  of  ground  fronting  on  any 
by  the  council  of  any  city,  except  under  a  street  should  apply,  in  writing,  therefor, 
by-law  passed  in  pursuance  of  the  fourth  Supposing  that  a  minority  of  the  proprie- 
sub-section  of  the  preceding  section,  other-  tors  had  united  in  the  application,  a  snppo- 
wise  than  on  the  petition  of  two-thirds  in  sition  which  afterwards  turned  out  not  to 
number  and  one-half  in  value  of  real  prop-  be  true,  in  consequence  of  one  of  the  sign- 
erty  to  be  directly  benefited  thereby,  of  ers  not  being,  in  law,  a  proprietor,  the  city 
the  owners  of  such  real  property,  —  the  paved  a  certain  street,  and,  among  othos, 
number  of  such  owners  and  the  value  of  paved  in  front  of  the  plaintiff's  lot,  ba 
such  real  property  having  been  first  ascer'  not  having  signed  the  application.  After 
taiiud  and  finally  determined  in  the  man-  the  work  had  been  done,  the  city  aooght 
ner  and  by  the  means  provided  by  by-law  to  enforce  the  coUection  of  the  amount, 
in  that  behalf."  Harr.  Munic.  Man.  (2d  Plaintiff  applied  for  an  injanction  to  fe- 
ed. )  244.  It  will  be  observed  that  the  strain  the  sale  of  his  lot  to  pay  the  mdom 
number  of  the  owners  as  well  as  the  value  ment.  The  Court  of  Appeals  held  :  1. 
of  the  real  property  is  to  be  first  ascer-  Tliat  if  the  requisite  majority  of  ownen 
tained  and  finally  determined  in  the  man-  did  not  apply,  the  whole  proceedings 


ner  and  by  the  means  provided  by  by-law     null  and  void.     2.  That  a  non-aasentisg 
in  that  behalf.     The  court  in  one  case  re-     owner  might  (notwithstanding  h»  did  nol 


fused  to  entertain  an  application  to  set  apply  for  the  writ  until  after  the  work 
aside  a  by-law  for  local  improvements,  on  done)  have  an  injunction  to  present  tiw 
the  ground  that  the  petition  on  which  the  sale  of  his  property  to  pay  the  nnMitlior> 
by-law  was  based  was  not  signed  by  three-  ized  assessment.     8.  P.   Bouldin  v,  Balti- 
fourths  in  number,  and  one-half  in  value  more,    15  Md.   18  ;  Miller  v.  Mobila,  47 
of  the  owners  of  real  projjerty  to  be  bene-  Ala.  163  (1872)  ;  8.  c.   11  Am,  Rep.  768, 
fited  by  the  local  improvement,  contrary  As  to  estoppel  by  joining  in  a  petition  for 
to  the  detennination  of  the  officer  of  the  the  improvement :  Burlington  v,  Gilbart^ 
corporation  in  that  behalf.     In  re  Michie  81  Iowa,  856,  but  qtuere  ;  8.  c.  7  Am.  Bi^ 
and  the  Corporation  of  Toronto,  11  Up.  143.     The  case  is  denied  to  be  correct  in 
Can.  C.  P.  379.  Sharp,  In  re,  56  N.  Y.   257  (1874);  15 
Where  the  power  to  make  a  local  im-  Am.  Rep.  415.    See,  however,  as  to  eilop> 
provement  is  dependent  upon  a  petition  in  pel,  State  v.  Hudson,  84  N.  J.   Is.  531; 
writing  of  a  majority  of  the  owners  of  land  Quinn  v,  Paterson,  27  N.  J.  L.  85 ;  State 
fronting  on  the  improvement,  one   who  v,  Burlington,  45  Iowa,  87  (1870) ;  John- 
signs  such  a  petition,  making  therein  no  son  r.  Allen,  62  Ind.  57 ;  Keeae  v.  Den* 
representations  that  the  signers  constitute  ver,    10  Col.   112,   citing  text ;   Tone  wl 
a  majority,  is  not  estopped  to  deny  that  Columbus,   89  Ohio  St.    281,  where  tiie 
the  required  number  did  not  sign,  or  to  authorities  are  reviewed.     See,  aleo^  Cih 
question  the  validity  of  the  assessment,  lumbus  v.  Sohl,  44  Ohio  St.  479. 
Sharp,  In  re,  56  N.  Y.  257  (1874),  ques- 
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sufficient  to  authorize  the  council  to  contract  for  such  improve- 
ments :  provided,  further,  that  the  council,  by  a  vote  of  all  the  mem- 
bers elect,  may  cause  such  improvements  to  be  made  without  petition 
or  consent/'  it  was  held  that  an  ordinance  authorizing  such  work, 
not  enacted  at  the  instance  of  the  property  holders,  nor  on  the  unani- 
mous vote  of  the  council,  was  insufficient  to  fix  the  liability  of  the 
lot-owners.^  A  proviso  in  a  paving  contract  made  with  the  city,  re- 
quiring the  contractor  to  obtain  the  written  consent  of  the  owners  of 
the  property  fronting  or  abutting  upon  the  said  sidewalks  to  the 
laying  down  of  the  said  pavement,  was  held,  in  view  of  other  special 
provisions  of  the  contract,  to  have  reference  to  the  kind  of  materials 
to  be  used,  and  not  to  the  execution  of  the  work  itself.^ 

§  801  (640).  Same  subjeot.  —  So,  where  a  statute  enacted  that 
"no  contract  should  be  made  by  the  head  of  any  department  for 
work  or  materials  for  the  city,  unless  for  objects  authorized  by 
the  city  council,"  and  the  council  authorized  a  department  to 
contract  for  paving,  with  the  condition  that  the  contractor  he  se- 
lected hy  a  majority  of  the  owners  of  the  front  to  be  paved,  and  who 
were  to  pay  the  cost  of  the  improvement,  it  was  held  that  a  selection 
of  the  contractor  by  a  majority  of  the  lot-owners  was  essential  to 
their  liability  to  the  contractor  to  pay  for  the  paving,  and  that  the 
city,  by  adopting  the  work  of  a  paver  not  thus  chosen,  could  not 
oblige  the  lot-owners  to  pay  for  it.^ 

1  Covington  v.   Caaey,   8  Bush,    698  ;  26  N.  J.  L.    594 ;  State  v.  Hudson,  29 

tmU^jKic,  247  ;  Tallant  v.  Burlington,  39  N.  J.  L.  104. 

Iowa,  548  (1874).  See  Merrill  t».  Abbott,  »  Reilly  r.  Philadelphia,  60  Pa.  St. 
62  Ind.  549;  Smith  v,  Duncan,  77  Ind.  467  ;  distinguished  from  Philadelphia  v, 
S^.  The  legislature  may  make  the  de-  Wistar,  85  Pa.  St.  427,  and  City  v.  Bur- 
termination  of  the  council  that  the  re-  gin,  50  Pa.  St.  539.  See  Brophy  v.  Land- 
qaisite  number  of  owners  has  signed  the  man,  28  Ohio  St.  542  (1876)  ;  Leach  v, 
petition,  "final  and  conclusive,"  in  which  Cargill,  60  Mo.  316  (1876). 


the  decision  of  the  council,  in  the  An   agreement    or    combination    among 

absence  of  fraud,  is  not  subject  to  judicial  parties  petitioning  for  the  improvement  of 

examination.     Kieman,  In  re,  62  N.  Y.  a  street,  by  which  a  few  individuals,  de- 

457  (1875) ;  Dolan  v.  New  York,  lb,  472.  sirous  of  causing  the  improvement  to  be 

*  Hitchcock  p.  (jralveston,  96  U.  S.  341  made,  procure  the  signatures  of  others  to 

(1877).  the  petition  by  paying,  or  agreeing  to  pay, 

The  power  of  a  city  council  in  the  mat-  a  consideration    therefor,  either  directly 

ter  of  street  improvements  is  a  specially  or    indirectly,    is    a    fraud  on  the   law, 

deUgaUd  authority,  and  the  acts  of  the  and  contrary  to  public  policy.     Maguiro 

city  goremment  thereunder  are  legal  only  v.    Smock,    42    lud.    1    (1873).       Until 

when  in  jfrie^eon/Tnnt/y  with  its  directions,  the  city  authorities  act  on  the  application 

State  V.  Passaic,  41  N.  J.  L.  90  ;  Brophy  of  real-estate  owners  to  have  a  street  im- 

r.  Landman,  28  Ohio  St.  542  (1876);  Per-  proved,  any  one  of  the  applicants  may  re- 

rine  V,  FtLTT,  22  N.  J.  L.  356  ;  Merrill  v,  voke  his  action ;  and  if  this  reduces  the 

Abbott»  62  Ind.  549  ;  Carron  v.  Martin,  number  to  less  than  that  required  by  the 
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§  802  (641).  Same  snbjeot.  —  By  one  section  of  the  organic  law 
of  a  city  it  was  authorized,  on  the  petition  of  two^hirds  of  the 
owners  of  the  abutting  property,  to  make  improvement  of  its  streets ; 
by  a  subsequent  section,  power  was  conferred  upon  the  council  to 
order  such  improvement  by  a  two-thirda  vote  of  the  counciL  It  was 
held  that  although  proceedings  relative  to  the  improvement  were 
commenced  by  petition  from  the  property  holders,  yet,  having  been 
ordered  by  a  two-thirds  vote  of  the  council,  they  are  valid,  although 
two-thirds  of  the  property  owners  may  not  have  united  in  the  peti- 
tion for  the  improvement,  —  the  two-thirds  vote  of  council  made  the 
proceedings  valid,  notwithstanding  any  defect  in  the  prior  proceed- 
ings of  the  petitioners.^ 

§  802  a.  Power  of  the  ZiegiBlatore  to  diBpense  with  Notice  to 
Property  Owner  of  Local  AsseMmentB.  — There  is  much  discrepancy 
of  judicial  judgment  as  to  how  far,  or  in  what  cases,  notice  to  the 
abiUter  or  property  ovmer  of  proceedings  for  the  assessment  of  benefits  to 
pay  for  local  improvements  can  be  legislatively  dispensed  with,  or 
in  other  words  whether  such  benefits  can  be  directly  determined  by 
the  legislature,  or  ex  parte,  by  commissioners  or  agencies  appointed 
or  authorized  by  it.  The  question  is  connected  with  the  duty  of 
apportioning  the  charge  on  the  basis  of  equality,  elsewhere  discussed| 
and  is  influenced  by  the  nature  of  the  particular  improvement^  and 
the  views  of  the  courts  in  respect  of  the  validity  of  assessments 
based  upon  frontage,  value,  or  superficial  area.*  But  wherever  the 
principle  is  adopted  that  assessments  for  local  improvements  can  be 

charter,  the  power  to  make  such  improye-  In  a  case  tinder  the  General  Incofpon^ 

ments  is  thereby  taken  away ;  if  the  city  tion  Act  of  that  State  (see  unit,  sec  41« 

has  entered  into  a  contract  to  have  the  note),  it  is  held  that  the  oooncil  of  a  dly 

work  done,  it  is  too  late  for  the  property  may,  by  a  two-thirds  Tote,  without  any 

owner  to  revoke  his  consent.     Irwin  v.  petition,  cause  the  grade  of  a  street  which 

Mobile,  57  Ala.  6.  has  been  improved,  —  sach  improTmnti 

Where  a  statute  relating  to  local  im-  having  been  paid  for  by  the  owners  of  thi 

provements,  to  be  made  by  special  assess-  property  bordering  on  such  stroet,  andisia 

ment,  requires  the  passage  of  an  ordinance  good  repair,  —  to  be  changed,  and  thcatiwt 

'*  specifying  therein  the  nature,  character,  as  so  changed  to  be  improved,  and  may 

locality,  and  description  of  such  improve*  pay  the  damages  occasioned  by  tha  ehsags 

nient/'  an  assessment  made  under  an  ordi-  out  of  the  general  revenue  of  the   city, 

nance,  which  does  not  conform  to  such  and  assess  the  expense  of  the  impiovenient 

requirements,  is  void.     Kankakee  v.  Pot-  against  the  owners  of  the  a^joiuing  pfop- 

tor,  119  111.  327  (lowering  a  sewer)  ;  Ster-  erty,  or  cause  such  expense  to  be  paid  est 

ling  V.   Gait,   117  111.    11    (constructing  of  such  general   revenue.      Lafayette  ** 

sewer);    Levy   v.   Chicago,    113   111.    650  Fowler,   84    Ind.   140 ;   mprOt  aee.  76% 

(paving   and    curbing)  ;    Hyde    Park  v.  note,  sec.  780,  fraudulent  petition; 

Spencer,  118  111.  446  (drainage).  sec.  467,  and  note. 

1  Indianapolis  v.  Mansur,  15  Ind.  112  ^  Ante,  sec  761. 
(186C). 
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justified  onlj  to  the  extent  of  special  benefits  actually  received,  and 
must  be  apportioned  accordingly,  or  wherever  the  apportionment  or 
its  basis  has  not  been  fixed  by  the  legislature,  although  within  its 
competency  to  do  so,  in  either  case,  the  question  of  the  existence 
and  extent  of  benefits  becomes  in  its  nature  judicial  (and  not  merely 
administrative),  in  such  a  sense  that  the  property  owner  is  entitled 
to  a  hearing,  or  to  notice  or  an  opportunity  to  be  heard,  although  the 
kind  of  notice  and  the  mode  of  giving  it  are  matters  of  legislative 
discretion  and  regulation.^ 

1  Wasbington  At.,  In  re,  09  Pa.  St.  assessment,  fixing  the  amount  of  tax  to 

352 ;  Tide  Water  Co.  r.  Coster,  18  N.  J.  be  raised  for  the  local  improvement,  the 

£^.  518 ;  Scott  r.  Philadelphia,  81  Pa.  property  to  be  assessed  therefor,  and  the 

St.    80 ;    Craig  v.  Philadelphia,   89   Pa.  mode    of   apportionment,    all    of   which 

St.  269;  1  Hare  Am.  Const.  Law,  805,  the  legislature  in  New  York  had  the  power 

812-317  ;  infra,  sees.  808,  804,  and  cases  to  do,  which  power  was  not  in  that  State 

cited.     Stuart  v.  Palmer,  74  N.  Y.  188.  subject  to  any  special  constitutional  lim- 

In  this  case  an  act  empowering  three  per-  itations  or  to  judicial  reriew  ;  reaffirming 

sons  to  open  and  pave  an  avenue,  and  Litchfield  v.  Yeraon,  41  N.  Y.  123,  141  ; 

for  the  purpose  "  to  take  such  land  as  People  v.  Brooklyn,  4  N.  Y.  427  ;  People 

was  requisite,  estimate  the  value  thereof,  v.  Flagg,  46   N.   Y.   405 ;  Horn  v.  New 

and  assess  the  amount  on  the  lands  bene-  Lots,  88  N.  Y,  100.     This  judgment  was 

fited  by  the    opening  of  the  avenue  in  taken  to  the  Supreme  Court  of  the  United 

proportion  to  the  benefits,"    but  which  States,  which  decided  that  the  act  of  1881 

provided  for  no  notice   to  the  property  did  not  deprive  the  parties  thereby  affected  ' 

owner,  was  held  unconstitutional  and  the  of  their  proj)erty  without  due  process  of 

proceedings  invalid.     Notice  in  some  form  law,  in  violation  of  the  Fourteenth  Amend- 

was  essential,   and  here    the   legislature  ment.     Spencer  v.  Merchant,  125  U.  S. 

had  not  provided  for  notice  in  any  form.  345  (1887).    McUOiewa  and  Harlan,  JJ., 

After  the  decision   in  Stuart  v.  Palmer,  dissented  on  the  ground  that  the  deci- 

supra,  the  legislature,  in  1881,  passed  an  sion  of  the  Court  of  Appeals  in  Stuart  v. 

act  directing  a  sum  equal  to  so  much  of  Palmer  was  right,  and  that  it  was  impossi- 

the  first  assessment  as  had  not  been  paid,  ble  to  reconcile  its  subsequent  decision  in 

with  interest,  and  a  proportionate  part  of  Spencer  v.  Merchant,  supra,  with  it ;  and 

the  expenses  of  that  assessment,  to  be  as-  that  it  was  an  evasion  to  say  that  the  act 

sessed  upon  and    equitably    apportioned  of  1881  was  an  original  assessment  upon  a 

tmong  the  lot9  upon  which  the  former  district  created  by  law  for  that  purpose, 

flflseasment  had  not  been  paid,  first  giving  consisting  of  the  lands  adjudged  by  the 

Botice  to  all  parties  interested  to  appear  legislature  to   be    benefited  by  the   im- 

and  be  heard  upon  the  question  of  appor-  provement.      Supra,  sec.   760  b,      Stuart 

tionment  of  this  sum  among  these  lots.  v.   Palmer,  followed  in  Garvin  v.  Dauss- 

Bat  no  notice  or  hearing  was  provided  as  man,  114  Ind.  429  (1887),  and  see  cases 

to  any  apportionment  between  them  and  cited. 

thoae  lots  upon  which  the  first  assessment  Opening  struts  and  cusessments  of  dam- 
luid  been  paid.  The  Court  of  Appeals  sus-  ages  and  benefits  in  respect  thereof  involve 
tuned  the  act  of  1881.  Spencer  v.  Mer-  both  the  power  of  eminent  domain  and  of 
chant,  100  N.  Y.  585  (1885).  It  held  that  taxation.  The  conflicting  authorities  on 
tiie  act  of  1881  did  not  unconstitution-  the  subject  of  notice  are  collected  by  Lewis 
ally  deprive  the  parties  of  their  property  £m.  Dom.  chap.  xv.  sees.  863-385,  and 
"without  due  process  of  law,"  contrary  to  by  Mills  Em.  Dom.  chap.  xL  sees.  94-104. 
art.  i.,  sec.  7,  of  the  Constitution  of  the  In  some  of  the  States  it  is  held  that  the 
State.  The  ast  of  1881  was  regarded  by  property  owner  is  not  constitutionally  en- 
tile Court  of  Appeals  as  in  effect  a  new  titled  to  notice  in  regard  to  the  formation 
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§  803  (642).  Wlien  Notloe  to  Abutter  is  neoeMary.  —  It  depends 
upon  the  provisions  of  the  special  charter  or  legislative  act  whether 
or  not  notice  to  the  abutter  or  proprietor  is  required  in  order  to  make 
him  liable  to  pay  the  expense  or  cost  of  the  local  improvement,  and 
in  what  manner  it  shall  be  givea  It  is  sometimes  a  condition  pre- 
cedent to  the  authority  to  make  the  assessment,  and  sometimes  not 
The  cases  in  the  notes  will  illustrate  the  views  of  the  courts  under 
various  enactments.^ 


of  the  tribunal,  it  being  sufficient  that  be 
is  given  an  opportunity  by  the  act  to  be 
heard  when  the  tribunal  is  constituted.  In 
other  States  the  contrary  is  held.  Supra, 
sec.  754,  note ;  Lewis  Eul  Dom.  sec.  366, 
and  cases. 

1  Owners  are  not  bound  to  repair  or  im- 
prove the  street  unless  the  charter  provi- 
sions as  to  notice,  and  other  matters  for 
the  owners'  benefit,  are  complied  with ;  if 
not  complied  with  the  owners  are  not  lia- 
ble  either  on  contract  or  qtiarUum  meruit, 
Cowen  V.  West  Troy,  43  Barb.  48 ;  Brewster 
V.  Newark,  8  Stockt  11  N.  J.  Eq.  114  ; 
State  V.  Hudson,  29  N.  J.  L.  475,  revers- 
ing 8.  c.  lb,  104;  State  v.  Perth  Amboy, 
29  N.  J.  L.  259  ;  Hewes  v.  Reis,  40  Cal. 
255.  See,  also,  My  rick  v.  La  Crosse,  17 
Wis.  442  ;  Kathbun  v.  Acker,  18  Barb. 
893  ;  Risley  t;.  St  Louis,  84  Mo.  404 ; 
Palmyra  v.  Morton,  25  Mo.  593 ;  Wash- 
ington V.  Nashville,  1  Swan  (Tenn.),  177  ; 
White  V.  Same,  2  Swan  (Tenn.),  364 ,  Ot- 
tawa V.  Chicago  &  R.  I.  R.  R.  Co.,  25  lU.  43 ; 
Jenks  V,  Chicago,  48  111.  296 ;  Himmelman 
V.  Oliver,  34  Cal.  246  ;  Reis  v.  Graff,  51 
Cal.  86  ;  Merritt  v.  Portchester,  71  N.  Y. 
309  ;  Remsen  u.  Wheeler,  105  N.  Y.  673  ; 
Starr  v.  Burlington,  45  Iowa,  87.  No 
assessments  should  be  made  without  notice 
to  the  taxpayers.  Lehrman  v.  Robinson, 
59  Ala.  219  ;  Philadelphia  v.  Miller,  49 
Pa.  St  40 ;  Darling  v.  Gunn,  50  lU.  424  ; 
Butler  V.  Saginaw  Co.  Sup.,  26  Mich.  22 ; 
Cleghom  v.  Postletliwaite,  43  111.  428.  Bar- 
ker V.  Omaha,  16  Neb.  269  ;  Lent  v.  TiU- 
son,  72  CaL  404.  An  act  authorizing  street 
improvements  without  providing  for  notice 
of  the  proceedings  to  persons  to  be  as- 
sessed, is  unconstitutional.  Boorman  v, 
Santa  Barbara,  65  Cal.  81 3.  A  law  im- 
posing an  assessment  for  a  local  improve- 
ment, without  notice  to  and  a  hearing  (or 
an  opportunity  to  be  heard)  on  the  part  of 


the  owner  of  the  j^rop^rfy  assessed,  has  the 
effect  to  deprive  him  of  his  property  with- 
out *'  due  process  of  law,"  and  is  uncon- 
stitutionaL  An  act  which  provides  for 
assessing  the  expenses  of  regulating  and 
grading  a  street  without  notice  of  any 
kind  to  the  property  owner,  is  unconstitu- 
tional, and  an  assessment  thereunder  is 
void.  The  owner  must  have  notice  of  the 
assessment  Stuart  v.  Palmer,  74  N.  Y. 
183  (1878).  See  cases  in  last  preceding 
note. 

Notice  field  not  esaeniial  to  authority  to 
make  assessment .  Finnell  v,  Kates,  19  Ohio 
St.  405,  distinguished  from  Welker  v.  Pot- 
ter, 18  Ohio  St.  85  ;  Galveston  v.  Heard, 
54  Tex.  420.  Requisites  of  notice  to  abutter 
to  make  local  improvement  State  r.  Eliz- 
abeth, 32  N.  J.  L.  857 ;  State  «.  Jersey 
City,  35  N.  J.  L.  404 ;  Tufts  v.  Charles- 
town,  98  Mass.  583  ;  Ottawa  v.  Macey,  20 
111.  413  ;  Simmons  v,  Gardner,  6  R.  L 
255  ;  Baltimore  v.  Bouldin,  23  Md.  828 
(1865).  Notice  to  "repave"  is  not  suf- 
ficient where  the  assessment  is  for  '*  pav- 
ing," the  work  being  different ;  as  to  con- 
verse, quosre.  State  v,  Jersey  City,  27 
N.  J.  L.  538  (1859)  ;  Stete  o.  Newark,  85 
N.  J.  L.  171.  Notice  of  assessmitnL  Low- 
ell V.  Wentworth,  6  Cush.  221  ;  WUliams 
V.  Detroit,  2  Mich.  560  (1861);  Nash- 
ville V.  Weiser,  54  III  245  (1870);  But- 
ler V.  Chicago,  56  111.841  (1870);  Ford, 
Jn  re,  6  Lansing  (N.  Y.),  92  (1872).  No. 
tice  of  confirmation  of  report  of  commis- 
sioners. State  o.  Jersey  CHty,  27  N.  J.  L. 
536.  Under  the  charter  of  St  Paul,  such 
notice  held  essential  and  juriadictionsU 
Sewall  t;.  St.  Paul,  20  Minn.  511  (1874), 
where  the  subject  is  fully  discussed  by 
McMillan,  C.  J.  Merritt  v.  Portchester, 
71  N.  Y.  309  (1877).  NoUce  of  time  and 
place  of  hearing  objeetions  to  proposed 
improvement    State  v.  JtX9ej  City,  26 
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§  804  (643).  Ekune  subject.  —  If  the  legislature  has  required  no- 
tux  and  prescribed  how  it  shall  he  given,  that  mode  must  be  pursued.^ 
Where  the  statute  provides  for  a  notice  by  advertisement,  or  other- 
wise, a  notice  by  publication  is  sufficient^  Where,  by  charter,  a 
city  is  authorized  to  levy  a  special  tax  on  lots  for  grading,  &c.,  and 
'  to  collect  the  same  under  such  regulations  as  may  be  prescribed  hy 
ordinance^  and  the  ordinance  passed  in  pursuance  thereof  provided 
that  the  resolution  of  the  council  levying  such  tax  should  be  puis 
lished  in  the  official  paper  of  the  city,  and  that  thereupon  the  tax 
should  be  due  and  payable,  such  publication  is  necessary  to  the  va^ 
lidity  of  the  tax,  and  without  it  the  corporation  cannot  enforce  the 
payment  thereof.'  The  notice  to  proprietors  to  make  a  local  im- 
provement, if  there  be  no  charter  provision  to  the  contrary,  may,  it 
has  been  held  in  Missouri,  be  contained  in  an  ordinance  directing 
the  work  to  be  done,  of  which  ordinance  the  proprietors  are  bound 
to  take  notice.^  In  a  case  in  Connecticut,  the  charter  of  a  city  in 
efR^t  provided  that  the  council  might  order  the  adjoining  *'  proprie- 
tor **  to  build  a  sidewalk,  failing  to  do  which,  the  city  might  build  it 
at  his  expense,  and  the  same  should  be  a  "  lien  upon  the  property 


K.  J.  L.  444  ;  State  v.  Jersey  City,  25 
N.  J.  L.  809  ;  State  v.  Jersey  City,  24  N.  J. 
L.e62;  Stetev.Newark,25N.  J.L.899; 
State  r.  Elizabeth,  81  N .  J.  L .  547.  Waiv- 
er  of  such  oljections .  State  v.  Jersey  City, 
26  N.  J.  L.  444  ;  29/6.  259  ;  ante,  sec. 
606,  note ;  State  v.  Paterson,  86  N.  J.  L. 
159.  An  ordinance  directing  the  city 
engineer  to  nuike  repairs  upon  streets  at  the 
expense  of  the  adjacent  owners,  without 
prerioosly  notif3ring  them,  held  not  uncon- 
atitntiona],  on  the  ground  that  the  liabil- 
ity of  the  city  for  injuries  to  individuals 
by  known  defects  requires  that  such  de- 
fects shall  be  corrected  without  delay ; 
and  because  the  owner  when  sued  upon 
the  special  tax-bill  may  have  his  day  in 
court  and  make  his  defence.  Kansas  City 
9.  Huling,  87  Mo.  208. 

^  Ante,  Chapter  on  Eminent  Domain, 
sec.  606  ;  Hewes  9.  Reis,  40  Cal.  255. 

*  State  V.  Jersey  City,  24  N.  J.  L.  662 
(1855) ;  State  v.  PUinfield,  88  N.  J.  L. 
95  ;  ante,  sec.  606  ;  State  v.  Pnt  Av.  R. 
Comm'ra,  41  N  J.  L.  88  ;  Yantilburgh  v. 
Shann,  24  K.  J.  L.  740 ;  State  v,  Tren- 
ton, 86  N.  J.  L.  499. 

*  Ihibnque  o.  Wooten,  28  Iowa,  571 
(1870) ;  Bormeister,  In  re,  56  How.  Pr. 
416. 


*  Palmyra  v.  Morton,  25  Mo.  598,  597 
(1857). 

As  to  notice  and  mode  of  giving  the  same, 
by  publication  or  otherwise,  see  Simmons 
1^.  Gardner,  6  R.  L  255  ;  Scammon  v.  Chi- 
cago, 40  III.  146 ;  Risley  t;.  St.  Louis,  84 
Mo.  404  ;  Hildreth  v,  Lowell  (sewer),  11 
Gray  (Mass.),  845;  Williams  v.  Detroit, 
2  Mich.  560  (1861) ;  State  t;.  Elizabeth, 
80  N.  J.  L.  865  ;  Durant  v.  Jersey  City,  25 
N.  J.  L.  809;  State  v,  Jersey  City,  24 
N.  J.  L.  662,  in  which,  on  certiorari,  it 
was  held  that  where  a  municipal  corpora- 
tion exercises  the  power  to  make  im  prove- 
ments,  and  assess  the  expenses  thereof  up- 
on the  lands  benefited  thereby,  the  owners 
of  lands  assessed  for  such  improvements,  if 
accessible  by  reasonable  diligence,  are  en- 
titled to  reasonable  notice  of  the  meeting 
of  the  commissioners  for  assessing  the  ex- 
penses, and  this  although  the  charter  is 
silent  on  the  subject  of  notice.  This 
principle  has  been  repeatedly  reaffirmed 
m  yew  Jersey,  Hudson  Co.  Freeh,  v. 
State,  24  N.  J.  L.  718 ;  State  v.  Jersey 
City,  84  N  J.  L.  81,  89 ;  Stote  v.  Plain- 
field,  88  N.  J.  L.  95;  State  v,  Guttenbeig, 
lb.  419  ;  Brewster  v.  Newark,  8  Stockton 
(11  K.  J.  Eq.).  114;  State  v.  Bayonne,  85 
N.  J.  L.  (1877);  ante,  sec.  266,  note. 
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and  foreclosed  as  a  mortgage ; "  and  it  was  held  that  2l  prior  mortgagee 
of  the  lot>owner  was  not  entitled  to  notice  to  build  the  sidewalk ; 
that  his  interest  in  such  a  proceeding  was  necessarily  connected  with 
the  interest  of  the  mortgagor ;  and  that  he  was  liable  to  be  foreclosed 
of  his  right  to  redeem  unless  he  paid  the  expenses  of  making  the 
sidewalk.^  If  proper  notice  is  not  given,  certiorari  lies  to  remove 
the  record  of  the  proceedings  from  before  the  city  council  into  the 
proper  court,  where,  if  they  are  substantially  defective,  they  will  be 
quashed.^ 

§  805  (644).    Drains  and  Sewers ;  Regulation  of  Use  thereol  — 

Authority  to  a  municipal  corporation,  by  its  charter,  to  repair  and 
keep  in  order  its  streets,  is  sufficient,  without  special  grant,  to  au- 
thorize it  to  construct  drains  and  sewers;  and,  when  constructed, 
the  corporation  will  incidentally  possess  the  power  to  pass  ordi- 
nances regulating  their  use  and  the  price  at  which  private  persons 
may  tap  them,  and  also  to  protect  them  against  injury  or  invasion.' 

^  Norwich  r.  HabbaTd,  22  Conn.  587  tion,  seo  chapter  on  Remedies  agiinst  D- 

(1853)  ;  Whiting  v.  New  Haven,  45  Conn,  legal  Corporate  Acts,  post,  sec.  906  et  seq, 
803.    If  an  abutting  owner  fails  to  remove        '  Fisher  v.  Harrisbuig,  2  Grant  (Pa.) 

an  unsafe  sidewalk  after  due  notice  by  the  Cas.  291    (1854)  ;   0)ne  v,  Hartford,  28 

city  to  do  so,  the  city  may  remove  and  re-  Conn.  363  (1859).  Construction  of  power ; 

build  it  in  its  own  way,  and  cannot  be  right  to  change,  &c.     Mauch  Chunk  Bor. 

enjoined  by  such  owner  from  removing  it  v,  Shortz,  61  Pa.  St.  399  ;  Stroud  v.  Phil- 

because  the  material  for  the  new  one  is  not  adelphia,  lb.  255  ;  State  v.  Jersey  City,  30 

at  hand.     Emporia  v.  Gilchrist,  87  Kan.  N.  J.  L.  148  ;  State  v.  Jersey  City,  29  K. 

632.  J.  L.  441  ;  State  v.  Jersey  City,  27  N.  J.  I* 

^  Ottawa  V.  Chicago  &  R.  I.  R.  R.  Co.,  493.    A  proprietor  of  adjoining  lands  does 

25  111.  43  (1860).     Failure,  after  notice,  not  by  connecting  his  drain  with  a  sever 

to  object  to  an  assessment  before  the  city  waive  the  right  to  object  to  the  validity 

council,  when  it  has  the  power  to  revise  of  the  local  assessment  to  pay  for  the 

and  correct,  or  annul  it  and  direct  a  new  sewer.    Watertown  v.  Fairbanks,  65  K.  T. 

^  assessment,  may  be  held  in  equity,  when  5S8  (1875).     Including  two  diatiDct  sew- 

the  party  applies  for  an  injunction  to  re-  ers  in  one  construction  contract  held  net 

strain  the  collection  of  the  assessment,  as  illegal.     Ingraham,  In  re,  64  N.  Y.  810 

a  waiver  of  all  irregularities  in  the  exer-  (1876)  ;  ante,  sees.  681,  687. 
cise  of  the  power.    lb, ;  State  v.  Pater-        The  municipality  may  also  alter  dndm, 

son,  36  N.  J.  L.  169  ;  post,  sees.  924,  note,  or  change  its  system  of  drainage,  if  the 

.925,  929,  note.  welfare  and  comfort  of  the  inhabitants 

As  to  \oaiver  of  objections  to  validity  of  will  be  thereby  enhanced,  hot  it  cannot 

assessment.     Na^ihville  v.  Weiser,  64  111.  exercise  this  power  reckleasly  and  in  wan- 

245  ;  Gardner  v.  Boston,  106  Mass.  649  ton  disregard  of  private  rij^ta.     Caran- 

Hopkins  v.  Mason,  61  Barb.  469  ;  State  v,  delet  Canal  &  Nav.  Co.  v.  New  OrleuH, 

Perth  Amboy,  29  N.  J.  L.  259  ;  State  v.  88  La.  An.   308.     Where  an  act  of  tlM 

Paterson  (knowledge  and  estoppel),  86  K.  legislature  contemplates  a  plan  of  diminiag 

J.  L.  169  ;   State  v.  Jersey  City,  26  N.  J.  the  territory  embraced  within   the  Btp 

L.  444  ;  State  v.  Peterson,  40  N.  J.  L.  244,  therein  referred  to,  by  a  main  eewer  nm- 

250.  ning  through  certain  streets  in  the  Mki 

As  to  remedy  by  certiarwri  and  im'tinc-  act  designated,  with  such  lateral 
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§  806  (645).  Same  subject.  Contribution  to  Bzpense  of  making. 
—  It  has  been  decided,  in  Massachusetts,  that  authority  to  make 
needful  and  salutary  by-laws  or  perhaps  authority  to  make  regula- 
tions for  the  public  health,  will,  in  the  absence  of  more  specific 
power,  authorize  a  city  to  construct  a  common  seiver,  and  to  subject  the 
owners  of  the  lots  or  land  abutting,  and  who  use  the  sewer,  to  con- 
tribute for  the  expenditure.  But  this  contribution  must  be  appor- 
tioned equally  and  fairly,  or  it  cannot  be  recovered  by  the  city, 
either  by  virtue  of  the  ordinance  which  imposes  it,  or  on  an  indebi- 
tattis  count  in  the  absence  of  express  promise.  The  apportionment 
should  be  made  upon  the  value  of  the  land,  indepcndentlj/  of  the 
huUdings,  and  should  be  settled  at  the  time  of  the  transaction ;  and 
an  ordinance  contravening  these  principles  and  requiring  every  per- 
son connecting  with  the  common  sewer  to  pay  his  just  proportion 
of  the  expense  of  making  the  sewer,  having  reference  always  to  the 
last  valuation  of  such  person's  estate  in  the  assessor's  books,  previous 
to  the  expenditure^  is  void  for  inequality  and  unreasonableness.^ 


the  commtssioiien  of  sewen  might  deem 
necesaaiy  for  the  proper  drainage  of  the 
said  territory,  the  said  commissioners  have 
no  right  to  abandon  the  single  sewer,  and 
adopt  a  plan  substituting  therefor  two 
main  sewers.  State  v.  Chamberlain,  37 
N.  J.  L.  61. 

1  Boston  r.  Shaw,  1  Met.  (Mass.)  180 
(1S40).  After  this  decision  the  legislature 
of  Afasaaehusetts  passed  an  act  (Stat.  1841, 
ch.  cxv.  Gen.  Stats.  1860,  p.  254,  sec.  4) 
giving  general  authority  to  cities  to  con- 
struct drains  or  common  sewers,  and  pro- 
riding  "that  every  person  who  enters  his 
particular  drain  into  the  main  drain  or 
common  sewer,  or  who,  by  more  remote 
means,  receives  a  benefit  thereby  for  drain- 
ing his  cellar  or  land,  shall  pay  to  the  city 
or  town  his  proportional  part  of  the  charge 
of  making  or  repairing  the  same,*'  &c 
A  by-law  apportioning  the  assessment  for 
building  a  drain  according  to  the  value  of 
the  lands  benefited,  independently  of  im- 
provements thereon,  was  held  valid  ;  and 
the  "remote  benefit"  spoken  of  by  the 
statute  was  considered  to  "  mean  the  in- 
creased value  given  to  vacant  and  unim- 
proved lots  by  this  privilege  of  letting  in 
drains  from  them  in  case  buildings  should 
sahseqnently  be  erected.  An  assessment 
npon  the  proprietors  of  land  so  situated 
that  it  isy  or  may  be,  benefited  by  the 


sewer  is  just  and  equal,"  although  it  is 
at  the  time  vacant  territory.  The  propri- 
etor of  the  land  is  liable  to  be  cliarged, 
"although  he  never  actually  uses  the 
drain  ;  perhaps  not,  if  there  is  no  prospect 
of  the  possibility  of  benefit."  But  it  does 
not  invalidate  an  assessment  that  the 
greater  part  of  one  lot  assessed  is  lower 
than  the  bottom  of  the  sewer,  as  it 
might,  and  probably  would,  be  graded 
so  as  to  receive  as  much  benefit  as  other 
lots.  Downer  v.  Boston,  7  Cash.  277 
(1871)  ;  s.  p.,  and  affirming  the  valid- 
ity of  the  act  of  1841,  above  cited,  see 
Wright  V.  Boston,  9  Cush.  288  (1852),  and 
note  reference  to  People,  &c.  r.  Brook- 
lyn, 6  Barb.  209,  which  was  overruled,  4 
N.  Y.  419  ;  Patton  v.  Springfield,  99  Mass. 
627. 

Sewer  taxes  apportioned  upon  the  value 
of  lots  without  the  improvements  upon 
them  held  valid.  Mason  v,  Spencer,  85 
Kan.  612  ;  Snow  v.  Fitchburg,  136  Mass. 
183  ;  Gilmore  v.  Hentig,  83  Kan.  156. 
Where  a  sewer  tax  is  to  be  borne  by  the 
adjacent  property  owners,  it  should  be 
imposed  only  upon  those  individuals  who 
can  use  the  sewer,  and  in  proportion  to 
the  benefit  received  from  its  construction. 
Gilmore  v.  Hentig,  supra;  see  also  Hen- 
tig  V,  Gilmore,  33  Kan.  284  (special  tax 
for  grading  alleys). 
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§  807  (646).  Same  snbjeot.  Scope  of  Incidental  Power.  —  Where 
the  Tpower  to  make  sewers  was  held  to  be  derived  as  an  incident  to 
the  power  of  repairing  highways,  the  court  expressed  the  opinion 
that  the  common  council  were  not  authorized  to  construct  sewers 
for  the  mere  private  convenience  or  benefit  of  particular  indiWdu- 
als ;  and  that  they  could  (under  such  circumstances)  "  be  lawfully 
made  only  when  the  commodiousness  of  the  highway  for  its  proper 
purposes,  and  its  safety  and  the  healthfulness  of  the  vicinity  require 
them."  1 

§  808  (647).  Same  subject.  Means  of  making  Payment  for  CkMt 
of  Sewers.  —  If  there  be  no  special  constitutional  limitation,  the 
cost  of  making  sewers  for  the  public  convenience  may  be  directed 
by  the  legislature  to  be  paid  out  of  funds  provided  by  general  taxa- 
tion, or  to  be  assessed  upon  the  abutters  or  the  property  specially 
benefited.^ 

§  809.    Same  subject.     Mode  of  making  Sewer  Assessments.— 

The  legislation  in  this  country,  however,  as  to  the  mode  of  making 
assessments  to  pay  the  expense  of  constructing  seipers,  although  the 
burden  is  usually  cast,  wholly  or  in  part,  on  the  abutting  prop- 
erty, is  various.    As  in  other  local  assessments,  so  in  the  case  of 

^  Cone  V,  Hartford,  28  Conn.  868,  875  plana  and  estimates  for  the  extension  of 

(1859).     In  Hitchcock  v,  Galveston,   96  existing  sewers,  was  held  to  have  estab- 

U.  S.  341  (1877),  the  various  provisions  of  lished  a  sewerage  system  within  the  mean- 

the  charter  of  the  city  are  collated,  and  the  Ing  of  the  statute :  it  is  not  necessary  that 

effect  of  them  stated  to  be  to  authorize  such  system  shall  extend  to  all  parts  of 

the  city  itself  to  construct  sidewalks ;  and  the  city.    St.  Lonis  Bridge  Co.  v.  People, 

though  the  cost  of  construction  is  to  be  de-  125  111.  226. 

frayed  by  the  abutting  lot-owners,  the  city  *  Supra,  sees.  762,  768,  764,  756,  761; 

may  collect  from  them  the  cost,  and  in  case  Stroud  r.  Philadelphia,  61  Pa.  St.  255 ; 

of  the  sale  of  any  lot  made  to  enforce  the  Philadelphia  v.  Tryon,   85  Pa.  St  401 ; 

collection,  the  city  must  pay  to  the  owner  WiUiamsport  v.  Commonwealth,  84  Pa.  St 

the  surplus  of  any  proceeds  of  sale  remain-  487  (1877);  Hildreth  v.  Lowell^  11  Gray, 

ing  after  payment  of  the  amount  due  to  it.  845  ;  Wright  r.  Boston,  9  Cosh.  288  ;  State 

The  resort  to  the  lot-owners  is  to  be  after  v.  Jersey  City,  29  K.  J.  L.  441  ;  State  v. 

the  work  has  been  done,  after  the  expense  Jersey  City,  41  K.  J.  L.  489  (see  State 

has  been  incurred,  and  it  is  to  be  for  re-  r.  Elizabeth,  40  N.  J.  L.  274)  ;  Cone  f. 

imbnrsenient  to  the  city.  Hartford,   28  Conn.  868-874.     An  ariib 

*'  Laying  out"  of  sewer  defined  ;  what  trary  rule  apportioning  cost  acooi^ng  to 

property  liable  to  assessment  of  benefits  ;  frontsge    alone,    disapproved.      Clapp  9- 

defence  to  assessment  because  sewer  is  a  Hartford,  85  Conn.  66 ;  State  v.  Hndsoiiy 

nuisance.     See  Cone  v.  Hartford,  jnipra,  29  N.  J.  L.  104  (1860).     See  umte,  tee. 

Wherd  cities  which  had  "established  a  761.    A  municipal  corporation  anthoriied 

system  of  sewerage "  were   invested   by  to  constmct  sewers  cannot  be  rsstnlned 

statute  with  power  to  levy  a  sewer  tax,  from  the  removal  of  a  street  raUwaj  ttom 

a  city  which  had  created  a  department  the  street  if  that  is  necenary.     Klriij  H 

having  charge  of  sewers,  and  had  accepted  Citizena'  By.  Co.,  48  Md.  16S, 
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sewers,  the  correct  principle  is  that  the  assessment  upon  each  parcel 
of  contributing  property  shall  be  according  to  the  special  benefits 
which  the  particular  parcel  receives.  Benefit,  actual  and  probable, 
is  the  only  foundation  upon  which  an  assessment  can  lawfully 
rest.^ 

The  legislature  has,  within  legislative  limits,  a  discretion  in  pro- 
viding the  mode  of  ascertaining  the  benefits ;  but  even  in  the  ab- 
sence of  express  constitutional  restriction,  its  power  is  not  unlimited.* 
This  ascertainment  may  be  made,  and  usually  is,  by  a  separate  and 
acttuil  estimate  of  special  benefits.^    But  where  the  lots  in  a  town  or 

1  Wright  V.  Boston,  9  Cash.  288,  241,  building  sewers  under  the  statute  of  that 

per  SKaw,  C.  J.  ;  Washington  Av.,  In  re.  State,  see  CoUins  v,  Holyoke,  146  Mass. 

09  Pa.  St  860 ;  s.  c.  9  Am.  Rep.  255 ;  298  (1888)  ;   Dorey  v.  Boston,   lb.  886. 

Seeley  p.  Pittsburgh,  82  Pa.  St  860  (1877);  As  to  what  interest  in  the  use  of  a  sewer 

&  c.  22  Am.  Rep.  760 ;  Lowden,  In  re,  authorizes  assessment,   see  Fairbanks  v. 

89  N.  Y.  548 ;   Paterson  v.  8oc  for  E.  U.  Fitchburg,  132  Mass.  42 ;  Brown  v.  Fitch- 

Manuf.,  24  N.  J.  L.  885 ;  Tide  Water  Co.  burg,  128  Mass.  282 ;  King  v.  Reed,  48  N. 

r.  Coster,  18  N.  J.  Eq.  519 ;  Stater.  New-  J.  L.  186;  WeweU  v.  Cincinnati,  45  Ohio 

ark,  87  N.  J.  L.  415  (1875) ;  s.  c.  18  Am.  St  407. 

Rep.  729  ;  ante,  sec  760  a.    This  is  the         *  Per  Oooley,  C.  J.,  in  Thomas  v.  Gain, 

leading  case  on  the  subject  in  New  Jersey,  85  Mich.  162.    The  act  should  provide  for 

the  Court  of  Errors  and  Appeals  haying  re-  notice  or  means  of  knowledge  at  some  stage 

Tersed  the  judgment  of  the  Supreme  Court  of  the  proceeding  before  the  chaige  is  final- 

iu  the  8.  0.  reported  in  85  K.  J.  L.  168.  ly  established.    lb,  164,  and  cases  cited. 

The  opinion  of  Beasley,  C.  J.,  is  marked  Ante,  sec.  761.    Where  a  sewer,  as  origin- 

with  his  accustomed  force  and  clearness,  ally  constructed,   created  a  nuisance,  its 

Thomas  r.  Gain,  85  Mich.  155  (1876);  8.  c.  continuation  to  a  river  was  held  to  be  a 

24    Am.   Rep.   535.     In   the  opinion  of  necessity  which  justified  a  second  assess- 

Cooley,^  C.  J.,  in  this  case,  will  be  found  a  ment  upon  the  property  previously  assessed 

most  satisfactory  discussion  of  the  proper  for  its  construction.    Green  v,  Hotaling, 

method  of  levying  assessments  for  sewers.  44  N.  J.  L.  347. 

In  Clay  r.  Grand  Rapids,  60  Mich.  451,  •  Reeves  v.  Wood  Co.  Treas.,  8  Ohio 

a  city  replaced  an  old  timbered  race,  which  St  838  ;  Thomas  v.  Gain,  supra,  citing 

had  been  covered  over  as  the  growth  of  many  cases  to  this  point ;  Seeley  v.  Pitts- 

the  city  required,  and  was  used  for  the  burgh,  supra. 

discharge  of  water,  &c.,  needing  an  outlet.  In  England,  assessments  for  sewers  are 

by  a  brick  sewer,  and  made  an  assessment  generally  laid  in  proportion  to  benefits, 

for  its  cost  as  "for  the  grading,  levelling,  estimated  according  to  the  yearly  value  of 

repairing,  amending,  and  gravelling  of"  the  lands  in  the  sewer  district    PerCooley, 

a  street    In  an  action  to  set  aside  the  C.  J.,  in  Thomas  v.  Gain,  supra,  where  the 

proceedings,  whereby  the  city  had  sold  English  cases  on  the  point  are  cited.     An 

a4Joining  land  for  the  assessment,  it  was  assessment  by  the  value  of  the  land,  exclu- 

held  that  the  improvement  was  the  buHd-  sive  of  buildings,  was  sustained  in  Brewer 

img  of  a  sewer,  and  not  the  repairing  of  a  v.  Springfield,  97  Mass.  152.    A  surface 

Btrtet,  and  that  its  cost  should  have  been  tax  on  a  drainage  district  for  the  purpose 

provided  for   by  a  method  of  taxation  of  defrajdng  the  expense  of  running  and 

appropriate  to  it,  and  not  assessed  upon  maintaining  engines  which  are  part  of  a 

merely  a  part  of  the  property  benefited  sewerage  system,  cannot  be  sustained  as 

by  it.  an  assessment,  because  it  is  not  graduated 

As  to  the  rights  and  duties  of  cities  in  by  the  benefit  imparted  to  the  land  to  be 

MamaekuaetU,  in  making  asseaBments  for  aaaesaed  ;  nor  can  it  be  maintained  under 
VOL.  n.  —  22 


990  MUNICIPAL  OOBPOBAHONS.  §  810 

city  are  small,  of  the  same  depth,  and  similarly  situated,  an  assess- 
ment, under  the  conditions  mentioned  in  a  previous  section,  may  be 
authorized  on  the  basis  of  frontage}  which  is  a  convenient  substitute 
for  an  actual  estimate ;  but  this  mode  cannot  be  authorized  where  it 
must  inevitably  operate  with  manifest  inequality,  as  will  often  be  the 
case  with  rural  or  suburban  property,  or  where  from  the  circumstances 
it  is  clear  that  it  is  legally  impossible  that  an  apportionment  of  the 
cost  on  this  basis  can  be  just  or  equal,  or  approximately  so,  and 
where  injustice  must  certainly  result  from  its  adoption.^  The  same 
general  principle  applies  to  an  assessment  upon  the  basis  of  superfir- 
cial  area  ;,  and,  therefore,  where  an  assessment  in  this  mode  was 
authorized  to  be  made,  and  was  made  equally  upon  lands  remote 
from  the  sewer  and  only  slightly  benefited,  with  no  provision  secur- 
ing the  right  to  connect  with  it,  and  upon  lots  fronting  on  the  sewer 
and  greatly  benefited,  —  the  court  considered  the  mode  so  arbitrary, 
so  certain  to  work  injustice,  so  flagrantly  opposed  to  the  principle  of 
contribution  in  proportion  to  benefits,  as  to  be  unconstitutional.' 

§  810  (648).  Power  to  make  Contracte  for  local  ImproTamanta. -~ 

Power  to  a  municipal  corporation  to  make  local  improvements, 
though  the  expense  be  directed  in  the  constituent  act  to  be  assessed 
upon  the  property  benefited,  gives  the  corporation,  in  the  absence  of 
provisions  evincing  a  difierent  legislative  intent,  the  implied  power 
to  make  general  contracts  therefor}      As  to  agreements  made  be- 


the  taxing  power,  where  the  drainage  dis-         '  Thomas  v.  Gain,  9upra»    An 

trict  is  not  co-extensive  with  the  political  ment  for  the  constmction  of  sewers  made 

•r  municipal  district  of  which  it  is  a  part,  nnder  a  statute  anthoriring  the  cost  to  be 

It  must  be  made  to  fall  upon  the  entire  levied  upon  property  in  a  diatriet  accord- 

political  district.     A  taxing  act  was  held  iv/f  to  area,  and  not  upon  Tslue,  benefiti^ 

to  be  fitally  defective,  if  the  legislature  or  improvement,  held  valid  under  the  pc^ 

does  not  designate  the  property  out  of  lice  power.  Keese  v.  Denver,  10  Col.  112. 
which  the  tax  is  to  be  made,  and  pre-         *  Gumming  v,  Brooklyn,  kc^  11  Faige, 

scribe  a  mode  for  enforcing  it.     State  v.  596  (1845);  Mayer  v.  NewTorlc,  9^  N.  T. 

Chamberlain,  37  N.  J.  L.   888.     AtUc,  455,  459  (1875)*;  Latee  v.  Bfiggs,  e4  5. 

sees.  760  a,  760  b,  761.  Y.  404  ;  Galveston  v.  Heard,  64  Tsz.  4S0^ 
^  Warren  v.  Grand  Haven,  80  Mich.         A  power  vested  in  the  dtj  avthorities 

24  ;  Hoyt  v.  East  Saginaw,  19  Mich.  89  ;  to  provide  by  "general  ordinaiioe "  fo  the 

8.  0.  2  Am.  Rep.  76  ;  Seeley  v.  Pittsburgh,  grading  and  paving  of  streetSi  withevft 
supra ;  Lipps  v.  Philadelphia,  38  Pa.  St.  passing  a  special  ordinance  in  the  psrticii- 
508  ;  Washington  Av.,  In  re,  69  Pa.  St.  lar  case,  does  not  empower  them  to  gisde 
861.  Contra^  Clapp  v,  Hartford,  85  Conn,  and  pave  any  street  or  parfe  thereof  for 
€6 ;  State  v.  Newark,  supra ;  ante,  sec.  the  public  convenience  genenUj,  or  for 
760  a.  It  would  seem  to  the  author  that  the  benefit  of  the  whole  city,  withoat  say 
the  frontage  rule,  whenever  admissible,  is  motive  or  purpose  of  specdal  benefit  to 
better  adapted  to  sidewalks  and  sewers  property  in  the  immediate  locality,  and  to 
than  to  paving  and  grading.  assess  the  cost  of  the  work  upon  the  own* 

*  Seeley  v.  Pittsburgh,  supra;  Thomas  ers  of  such  property.    Bums  o.  Baltimr^ 

9.  Gain,  supra*  48  Md.  198. 
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tween  the  corporation  and  a  contractor  to  do  the  work,  the  abutters 
or  property  owners  on  whom  the  expense  falls  are  not  parties,  but 
are  brought  into  direct  relation  with  the  proceeding  for  the  local 
improvement  for  the  first  time  when  the  assessment  is  made.  The 
assessment  is  a  tax  levied  by  the  corporation  upon  property  to  de- 
fray the  expense  of  the  improvement,  and  the  suit  to  collect  it 
(though  brought  by  the  contractor  under  authority  given  for  that 
purpose)  is  not  the  subject  of  set-oflF  or  counter-claim.^  But  al- 
though the  property  owners  are  not  privies  or  parties  to  such  con- 
tracts, yet,  to  a  certain  extent  and  in  a  substantial  sense,  the 
municipality  is  their  agent ;  and  since  the  burden  to  pay  rests  upon 
them,  they  have  a  right  to  insist  on  a  faithful  performance  of  the 
contract,  and  the  corporate  authorities  cannot  dispense  with  such 
performance.* 

§  811  (649).  Same  subject.  ConditlonB  precedent  to  Abutter's 
Liability.  —  To  entitle  a  municipal  corporation  to  recover  from  the 
abutter  the  expense  of  constructing  a  sidewalk,  or  other  local  im- 
provement, it  miLst  comply  with  all  conditions  precedent^  whether 
prescribed  by  charter  or  ordinance.'    Therefore,  if  the  order  of  the 

^  HimTDelmann  v,  Spanagel,  89  Cal.  *  Bond  v.  Newark,  19  K.  J.  £q.  876 

889;  Same  V.  Cofran,  86  Cal.  411;  Meuser  (1869);  Liebstein  v.  Newark,  24  K.  J. 

V.  Risdon,  lb.  289 ;  Emery  v.  San  F.  Oas  Eq.  200 ;  Scbmnm  v.  Seymour,  Ih.  1 48  ; 

Co.,  28  Cal.  845  ;  Burlington  v.  Palmer,  Lake  v.  Williamsburg,  4  Denio  (N.  Y.), 

67  Iowa,  681.     See  Lohrum  r.  Eyermann,  523;  St.  Louis  v,  Clemens,  36  Mo.  467; 

5  Mo.  App.  481.      But  a  defence  good  Saxton  v,  Beacb,  50  Mo.  488  (1872);  but 

against  the  city  is  good  against  the  con-  see  Munay  v.  Tucker,  10  Bush  (Ky.),  240 

tractor.    St.  Louis  v.  Clemens,  36  Mo.  469  (1874).     As  to  the  liability  of  the  muni- 

(1856).     Coverture  is  no  reason  why  real  cipal  corporation  to  the  contractor,    see 

estate  belonging  to  a  person  under  such  chapter  on  Contracts,  anUf  sec.  480. 

disability  should  not  be  assessed  for  its  '  Lowell  v.  Wentworth,  6  Cush.   221, 

share  of  the  cost  of  a  street  improvement,  involving  validity  of  notice  of  assessment; 

Ball  V.  Balfe,  41  Ind.  221  (1872);  anU,  Same  r  French,  TJ.  228  ;  Finnell  r.  Ka^s, 


459,  466,  476,  480;  post,  sec.  812.  19  Ohio  St.  405  ;  Dorathy  v.  Chicago,  53 
Where  a  dty  contracts  to  pave  a  street  III.  79 ;  Wilson  v.  Poole,  83  Ind.  443  ; 
and  to  pay  the  contractor  by  assignment  Himmelman  v.  Byrne,  41  Cal.  500 ;  Hewes 
of  aasessment  bills,  the  abutting  owners  v.  Rels,  40  Cal.  255  (1870)  ;  Harper's  A|>- 
may  make  defence  upon  the  character  of  peal,  109  Pa.  St.  9  ;  Sheridan  r.  Fitch- 
th«  work  done,  although  not  nominal  par-  burg,  131  Mass.  523.  Construction  of 
ties  to  tiie  contract  Erie  City  r.  Butler,  charter  as  to  "temporary"  or  "perma- 
120  Pa.  St.  874  (1888).  nent "  sidewalks,  and  as  to  what  consti- 
Under  the  Constitution  of  Illinois  which  tutes  an  "  acceptance  "  thereof  by  the  city. 
gives  to  cities  "power  to  make  local  im-  Lowell  r.  Wheelock,  11  Cush.  891  (1852). 
provements  ...  by  special  taxation  of  con-  If  the  charter  provides  that  sidewalks  may 
ti(pums  property  or  otherwise,"  an  act  be  constructed  by  the  city  "at  the  ex- 
satborizing  the  cost  of  a  sidewalk  to  be  pense  of  the  lot-owner,"  and  points  out  do 
lecorered  of  the  adjacent  lot-owner  by  suit  specific  remedy,  a  civil  action  lies  to  re- 
al late,  is  void.  Craw  r.  Tolono,  96  III.  cover  the  amount.  Lowell  v.  Wyman,  12 
255;  Virginia  v.  Hall,  96  111.  278.  Cush.  278-276  (1858J,     "The  power  of 
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city  council  requires  the -sidewalk  to  be  built  on  the  side  of  a  certain 
street,  the  city  cannot  recover  of  the  lot-owner  an  assessment  for 
building  a  sidewalk  several  feet  from  the  side  of  such  street.^  And 
where  the  ordinances  of  the  city  provide  that  sidewalks  shall  be 
constructed  of  such  materials  as  the  city  council  may  order,  the  city 
cannot  recover  an  assessment  unless  the  council  has  prescribed  the 
kind  of  material  out  of  which  they  should  be  built^ 

§  812  (650).  Same  subjeot.  —  In  Missouri,  in  actions  to  recover 
the  amount  charged  against  a  lot  for  local  improvements  in  front 
thereof,  the  libend  doctrine  is  adopted,  that  a  substantial  compliance 
with  the  law  is  sufficient,  and  it  is  not  necessary  for  the  city  to 
prove  a  strict  compliance  with  directory  ordinances  on  the  subject, 
but  the  lot-owner  or  defendant  may  show  a  neglect  of  duty  by  the 
authorities,  and  if  he  was  injured  thereby,  it  will  constitute  a  de- 
fence. If  the  work  has  been  done  in  a  manner  satisfactory  to  the 
corporation,  and  has  been  accepted  by  it,  a  prima  fade  case  is  made 
out.^ 

charging   the   expense   of  sidewalks   on  of  the  common  law,  must  be  oonstnied 

the  owners  of  the  adjoining  land  is  a  roost  strictly  against   the  manicipality. 

high  power,  and  is  not  to  he  extended  The  coancU  is  the  agent  of  the  law  in 

by    construction."    Per   MetceUf,   J.,    in  contracting  for  an  improvement  so  as  to 

Lowell   V.    French,    6    Cosh.    223,    224.  make  the  cost  a  chai^  on  a  lot.     No  lia- 

K.  Y.  Prot.  £.  Public  School,  In  re,  47  bility  attaches  until  the  work  to  be  done 

N.  Y.  556.  is  ascertained  and  prescribed  in  the  ordi- 

^  Lowell  V.  Wheelock,   11   Cush.  391  nance  and  contract.    Henderson  v.  Lam- 

(1853).    The  owner  of  a  comer  lot,  who  bert,  14  Bush  (Ky.),  24.'    Such  abutting 

had  applied  to  the  city  council  for  the  lot-owners  were  held  not  to  be  liable  where 

use  of  water,  and  paid  for  the  pipe  laid  only  a  part  of  the  work  contracted  for  had 

along  one  front  of  his  property,  was  held  been  completed  by  the  contractor,  and 

not  to  be  liable  for  the  cost  of  pipe  after-  accepted  and  paid  for  by  the  city  ooonci]. 

wards  laid  without  his  consent  along  the  lb, 

other  front.     Baker  v,  Gartside,  86  Pa.  St.  *  Risley  v.  St  Louis,  84  Mo.  404  (1^4); 

498.   That  no  authority  exists  for  the  pay-  St  Joseph  v.  Anthony,  80  Mo.  587  (1860); 

ment,  out  of  the  general  revenues,  of  judg-  St  Louis  v.  De  None,  44  Mo.  186  ;  St. 

ments  against  a  city  for  work  performed  Louis  v.  Clemens,  86  Mo.  467  ;  Keessa  v. 

in  the  improvement  of  streets  does  not  Smith,    60  Mo.   292   (1875) ;  Adams  r. 

release  the  city  from  liability  therefor.  Lindell,  5  Mo.  App.  197.     In  an  actioa 

Slusser  v.  Burlington,  42  Iowa,  378  (1876).  to  recover  local  assessments,  in  the  abaenes 

Under  an  ordinance  authorizing  a  plank  of  proof  of  fraud,  the  aceqiiamee  hf/  tk» 


sidewalk,  a  tax  assessed  for  one  of  stxme  poralian  of  work  it  was  aathorind  to  oon* 

was  held  void.    Sloan  v.  Beebe,  24  Kan.  tract  for  is  prima  fads  eridenoe  tguiiit 

843.  the  defendant,  so  far  as  relates  to  its  oom- 

'  Lowell    V.   Wheelock,   supra.      The  pletion  and  the  manner  in  which  it  wis 

order  should  appear  on  the  journal  of  their  done.     Municipality  No.  S  v,  GniSotti^ 

official  proceedings.    lb.    Ante,  sees.  96,  14  La.  An.  297(1859);  Mnmy  o.  Tucker, 

779.     The  provision   of  a  city  charter,  10  Bush  (Ky.),  240  (1874); 

making  the  abutting  lot-owners  liable  for  464,  465. 
a  street  improvement,  being  in  derogation 
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§  813  (651).  Summary  Collection  may  be  authorised  by  the 
Xiegialatiire.  —  The  legislature  may  provide  for  a  summary  collection 
of  taxes  and  assessments,  and  declare  what  shall  make  a  prima  facie 
case.^  For  the  payment  of  street  improvements,  it  was  provided  by 
statute  that  the  city  engineer  should  maJce  an  estimate,  which,  when 
the  council  directed  it  to  be  paid,  became  an  assessment  upon  the 
particular  lot  or  property  to  which  it  was  chargeable.  It  was  further 
provided  that  if  it  should  appear  to  the  council  by  affidavit  that 
such  assessment  was  not  paid,  the  council  should  provide  for  its 
collection  by  precept  issued  by  the  mayor  and  clerk.  It  was  con- 
tended that  this  statute  was  unconstitutional,  because  it  deprived 
a  party  of  rights  without  a  judicial  hearing,  and  because  it  invested 
the  council  with  judicial  power.  But  the  court  held  that  inasmuch 
as  the  party  had  the  right  by  appeal  to  transfer  his  cause  to  a  judi- 
cial tribunal,  the  objection  to  the  statute  was  not  well  taken,  and 
that  the  issue  of  the  precept  was  a  ministerial  and  not  a  judicial 
act* 


§  814  (652).  Iiee;iBlatare  may  authorise  ReaBsesBment. — The 
original  assessment  for  a  local  improvement  proving  insufficient,  the 
l^islature  may,  in  the  absence  of  special  constitutional  restriction, 
aiUhoriae  a  reassessment,  and  make  it  operate  upon  the  property 
benefited,  that  is,  upon  all  that  was  originally  liable  to  contribute ; 
and  such  a  law  is  valid,  even  against  a  person  purchasing  intermedi- 
ate the  assessment  and  reassessment.  Vested  rights  are  not  thereby 
impaired.^    But  where  the  Constitution  of  the  State  contains  a  special 


1  St  Louis  9.  Coons,  87  Mo.  44  (1865); 
Riley  v.  St  Joseph,  67  Mo.  491.  As  to 
power  to  yalidate  past  assessments.  Len- 
non  V.  New  York,  55  N.  Y.  861,  365 
(1874);  Hyde,  In  re,  16  Hun,  477  ;  Mead, 
In  re,  74  N.  Y.  216.  Ante,  sees.  79,  419, 
544.  #As  to  what  defects  wiU  vitiate  the 
wiurant  to  coUect  assessment,  see  Butler 
V.  Kevin,  88  111.  575. 

*  Floumoy  v,  Jeffersonville,  17  Ind. 
169  (1861)  ;  lb.  175;  ante,  sees.  439,  465. 

»  Butler  V.  Toledo,  5  Ohio  St.  225 
(1855);  People  v.  Rochester,  5  Lans.  (N. 
Y.)  142;  Van  Antwerp,  /ri  r«,  56  N.  Y. 
2«1  ;  Brown  v.  New  York.  68  N.  Y.  239 
(1875)  ;  HoweU  v.  Buffalo,  37  N.  Y.  267; 
People  V.  McDonald,  69  N.  Y.  362  (1877); 
Whitely  v.  Lansing,  27  Mich.  131  (1873); 
Bfvevort  r.  Detroit  24  Mich.  822  (1872); 
Dill  ».  Roberts,  80  Wis,  178  ;  Mills  v, 
Cbarleton,  29  Wis.  400  (1872);  s.  c  9  Am. 


Rep.  578 ;  Dean  v,  Borchsenius,  80  Wis. 
236,  where  the  extent  of  the  legislative 
power  is  discussed.  Schenley  v.  Common- 
wealth, 36  Pa.  St  29  (1859)  ;  Meuser  v. 
Risdon,  86  Cal.  239  ;  ante,  sees.  77-79, 
and  notes  ;  sec.  544,  and  notes.  Legisla- 
tive power  affirmed.  State  v.  Newark,  34 
N.  J.  L.  236  ;  followed  iu  Righter  v.  New- 
ark, 45  N.  J.  L.  104,  where  the  first  assess- 
ment was  set  aside  because  the  charter 
provision  under  which  it  was  made  was 
unconstitutional :  Emporia  t^.  Bates,  16 
Kan.  495  (1876)  ;  Howell  v.  Buffalo,  87 
N.  Y.  267.  See  Stete  v.  Plainfield,  38  N. 
J.  L.  95,  and  Edwards  v.  Jersey  City,  40 
N.  J.  L.  176  ;  In  re,  Elizabeth  Comm'rs, 
49  N.  J.  L.  488.  Ante,  sec.  760  a.  Power 
of  legislature  to  change  mode  of  assess- 
ments as  to  uncompleted  local  improve- 
ments. Hines  v.  Leavenworth,  8  Kan. 
186  (1865).     It  is  essential  to  the  validity 
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provision  that  **  no  law  retrospective  in  its  operation  shall  be  passed," 
this  precludes  the  legislature  from  compelling  property  owners^  by 
force  of  a  subsequent  act,  to  pay  for  local  improvement  made  under 
a  void  ordinance.^  A  reassessment  under  legislative  authority  may 
be  made,  notwithstanding  a  final  decree  of  a  court  enjoining  the 
municipal  authorities  from  collecting  the  first  or  original  assessment* 

§  815  (653).    Mode  of  CoUection  of  Taxes  and  ABseMments.  — 

If  the  charter  gives  to  a  municipal  corporation  a  specific  and  com" 
plete  remedy  for  the  collection  of  taxes^  as  by  a  distress  and  sale  of 
property,  this  will  ordinarily  be  regarded  as  excluding  by  implica- 

of  a  reassessment  for  a  local  improyement         *  State  v,  Newark,  84  N.  J.  L.  236, 

that  all  the  money  coUected  under  it  shall  followed    and    approved    in   Emporia  f. 

have  been  5u65ton^ia//y  expended  in  the  an-  Bates,  16  Kan.  495;  Mills  v.  Chariton, 

thorized  improvement.     Butler  v.  Toledo,  29  Wis.  400   (1872).     The  raHtmal^  of 

5  Ohio  St  225  (1855).     Void  assessment  the  holding  is  thus  ezpoanded  in  The 

does  not  preclude  a  subsequent  valid  one.  State  v,  Newark,  aupra: — 

Himmelmannv.Cofran,  36 Cal.  411(1868);  "The  contention  is,  that  this  court 

Brevoort  v.  Detroit,  24  Mich.  322  (1872).  having  in  1863  set  aside  the  assessment 

Further^  as  to  new  or  nasaeasmetU.     Over-  made  against  the  prosecutor  for  the  im- 

ing  r.  Foote,  65  N.  Y.  263  (1875) ;  People  provement  in  question,  the  jadgment  th«i 

V,  Brooklyn,  71  N.  Y.  495  (1877);  Chi-  pronounced  cannot  be  nullified  or  lendemi 

cage  V.  Ward,  36  111.  9;  Gurner  v.  Chicago,  inoperative  by  act  of  the  legislature.    The 

40  111.  165  ;  Beygeh  v.  Chicago,  65  111.  legal  proposition  is  undoubtedly  correct 

189  (1872) ;  4  Chicago  Legal  News,  121.  The  judgment  of  a  court  of  competent 

See,  also,  Chicago  v.  People,  56  111.  827  jurisdiction  cannot  be  revertedt  airotded« 

(1870);    Foss  r.  Chicago,   61   IlL   354;  or  set  aside  by  the  legislative  power.    The 

Union  Big.  Asso.  v,  Chicago,  61  111.  439.  question  here  is,  whether  the  act  of  1868 

Power  of  city  authorities  to  validate  pro-  properly  considered  has  the  effect  ascribed 

ceedings    invalid    in    the   first   instance,  to  it.     It  must  be  borne  in  mind  that  the 

denied.     Meuser  v.  Kisdon,  36  CaL  239;  act  does  not  revive  or  attempt  to  render 

Municipality  No.  2  v.  Botts,  8  Bob.  (La.)  valid  the  assessment  whieh  this  court  has 

198.     Work  was  begun  under  a  defective  declared  illegal  and  set  aside ;  itiimpljor- 

ordinance ;  a  curative  ordinance  was  passed,  ders  that  a  new  and  independent  aaseaament 

and  all  the  work  was  done  in  accordance  be  made  to  collect  mone3r8  which  the  dty 

therewith,  and  the  action  of  the  city  was  had  expended  for  the  benefit  of  the  prose* 

sustained.    St.  Louis  v.  Schoenemann,  52  cutor  and  others.     It  leaves  the  judfme&t 

Mo.  348  (1873).  of  the  court  upon  the  first  Mseeament  vn* 

^  St.   Louis  V,  Clemens,  52  Mo.  188  touched.     Its  effect  is  not  to  vnlliiy  the 

(1878 ) ;  accordingly  the  court  held  the  act  judgment  of  this  court,  hut  to  rdmbiUM  the 

authorizing  the  city  to  reassess  the  prop-  city,  by  means  of  a  suhaequent  mmmma&nU 

erty  benefited  for  the  sums  due  to  be  for  moneys  expended  in  improving  nilicet* 

void,  and  distinguished    the    case   from  State  v.  Newark,  84  N.  J.  I*  236^  and 

Howell  V.  Buffalo  and  Schenley  v.  Com-  see  Righter  v.  Newark,  45  N.  J.  L.  104 ; 

monwealth,  supra.    The  case  is  perhaps  ante,  sec.  760  a.    An  act  vmlidating  a  void 

more  instructive  as  showing  how  an  ill-  assessment    for   street  improvement  was 

considered    constitutional    provision    be-  held  to  validate  it  only  fiom  pgigs  of 

comee  in  its  practical  operation  the  means  the  act     Reis  o.  Gra£^  61  OaL  86 ;  Ssa 

of  producing  the  very  injustice  it  was  de-  Francisco  v.    O'Neill,   51   OsL   91;  8ai 

signed  to  prevent.      As  to  curative  acts^  Francisco  o.  Kinsnuuit  51  OaL  92. 

see  anUt  sees.  79,  419,  544. 
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tion  the  right  to  leaoit  to  any  other  mode  of  enforcing  the  tax ;  but 
where  the  power  to  levy  the  tax  is  plainly  given,  the  right  to  colled 
hy  suit  should  not  be  taken  to  be  impliedly  denied,  unless  the  inten- 
tion of  the  legislature  that  the  special  mode  prescribed  should  be 
the  only  mode,  appears  with  reasonable  certainty.    If  the  specific 

remedy  is  full  and  adequate,  such  an  intention  on  the  part  of  the 
law-maker  would  be  more  reddily  deduced  than  it  would  under 
other  circumstances.^ 

^  Camden  v.  AUen,  26  N.  J.  L.  898  Mich.  125 ;  and  Staley  v.  Columbos, 
(1857),  citing  Pierce  v.  Boston,  8  Met.  80  Mich.  88.  In  an  important  case  in 
(Mass.)  520,  distingoishing  State  V.  Hib*  the  Supreme  Court  of  the  United  States 
bard,  8  Ohio,  63  ;  State  v.  Oazlay,  6  Ohio,  Justice  Fuld  states  with  clearness  the 
14  ;  and  holding  that  a  tax  is  not  a  debt  distinction  between  "taxes"  and  "debts." 
or  in  the  nature  of  a  debt,  and  is  not  lia-  "  Taxe$  are  not  debts.  It  was  so  held  by 
Ue  to  set-off ;  26  N.  J.  L.  898,  per  Oreen,  this  court  in  the  case  of  Lane  County  i . 
C.  J.  To  same  effect  Finnegan  v,  Feman-  Oregon,  7  WalL  71.  Debts  are  obliga- 
dina,  15  Fla.  879  ;  Catling  v,  Carteret  C!o.  tions  for  the  payment  of  money  founded 
Ck>mm'r8,  92  N.  C  586.  In  Charleston  upon  contract  express  or  implied.  Taxes 
V.  Olirer,  16  S.  C.  47,  it  was  decided  that  are  imposts  levied  for  the  support  of  the 
a  Ucense  tax  was  not  a  *'  debt "  within  the  government,  or  for  some  special  purpose  au- 
mwining  of  the  constitutional  provision  thorized  by  it.  The  consent  of  tiie  tax- 
that  "no  person  shall  be  imprisoned  for  payer  is  not  necessary  to  their  enforce- 
debt  except  in  case  of  fraud."  ment.    They  operate  in  invUum.     Nor  is 

In  PtfnnjylmiHia  it  is  held  that  a  property  their  nature  affected  by  the  fact  that  in 

owner  has  no  set-off  against  the  claim  of  a  some  States  ...  an  action  of  debt  may 

city  for  an  eutestmeni,  and,  in  a  suit  by  the  be  instituted  for  their  recovery.   The  form 

d^  upon  such  a  claim,  equities  between  of  procedure  cannot  change  their  charac- 

the  property  owner  and    the  contractor  ter.  Augusta  v.  North,  57  Me.  892  ;  Cam- 

cannot  be  adjusted.     Pittsburgh  v.  Mc-  den  v,  Allen,  26  N.  J.  L.  898  ;  Perry  v. 

Knight,  91  Pa.  St  202.      See  also  Brient-  Washburn,  20  Cal.  318.      Nor  are  they 

naU  V.  Philadelphia,  108  Pa.  St.  156.     As  different  when  levied  under  writs  of  man^ 

to  eowUer-claim,  see  Philadelphia  v.  Cloud,  damtta  for  the  payment  of  judgments,  and 

4  W.  N.  C.  445.     Where  a  city's  obliga-  when  levied  for  the  same  purpose  by  stat- 

tions  are  receivable  for  taxes,  they  and  ute.     The  levy  in  the  one  case  is  as  much 

the  taxes  may  be  the  subject  of  set-off.  by  legislative  authority  as  in  the  other." 

Amy  V.  Shelby  Co.  Tax.  Dist,  114  U.  a  Meriwether  v.    Garrett,    102  U.   S.   472, 

887.  513.    In  Dubuque  v.  111.  Cent.  R.  R.  Co., 

Denying  that  taxes  are  debts,  for  39  Iowa,  56,  74,  the  text,  sec.  815  (653), 
which,  without  statute  authority,  actions  is  quoted  with  approval,  and  numerous 
may  be  maintained,  see  Pierce  v.  Boston,  cases  are  cited  by  the  learned  judge,  in- 
MMpra :  Shaw  v.  Pickett,  26  Yt  486,  eluding  The  Dollar  Sav.  Bank  r.  United 
cited  with  approval  by  Chase,  C.  J.,  in  States,  19  Wall.  227.  "The  cases  cited." 
Lane  County  v.  Oregon,  7  Wall.  71,  80  says  Beck,  J.,  "  it  is  believed,  fully  recog- 
(1368),  arguendo ;  Allen  v.  Galveston,  51  nize  the  rule  that  actions  at  law  may  be 
Tex.  802  ;  see  Butler  v.  Nevin,  88  111.  575  maintained  to  recover  taxes,  though  spe- 
(1878);  Cnycraft  v.  Selvage,  10  Bush  cial  remedies  be  provided  therefor,  "unless, 
(Ky.),  696  (1874) ;  New  Orleans  v.  David-  it  should  be  added,  the  special  mode  ap- 
SOQ,  80  La.  An.  541  ;  New  Orleans  v,  pears  to  have  been  the  only  mode  intended. 
Hill.  30  La.  An.  554  ;  Greer  v.  Coving-  8.  P.  Burlington  v,  B.  &  Mo.  R.  R.  Co., 
ton,  83  Ky.  410;  Detroit  v.  Jepp^  52  41  Iowa,  134  (1875),  which  also  holds 
Mich.  458  ;  McCallum  v.  Bethany,  42  that  an  action  by  a  municipality  to  re- 
Mich.   457 ;    Putnam   o.   Fife  Lake,  45  cover  taxes  as  debts  is  wUhin  the  statuU 
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§  816  (654).    Same  subject.   Spedfio  Mode  held  ezdiudTe.  —  On 
the  principle  that  tlie  specific  staiiUe  mode  of  collection  must  be  pur- 

0/  Hmitatums  of  the  SUte,  and  is  barred  866  (1872)  ;  tupm,  sec.  808  ei  ssg./  pod^ 

by  the  lapse  of  the  statutory  period.    To  sec.  821,  note. 

the  same  effect  are,  Davenport  v.  C.  R.  I.  On  the  principle  that  where  a  statate 

R.  B.  Co.,  38  Iowa,  633;  Mellinger  o.  creates  a  liability  which  did  not  before  ex- 

Hooston,  68  Tex.  37,  and  cases  cited ;  St  ist,  and  gives  a  special  remedy  to  enforce 

Louis  V.  Newman,  45  Mo.   138  ;  Jefferson  it,  that  remedy,  and  not  a  common-law 

V.  Whipple,  71  Mo.  521.     Statute  of  limu  action  must  be  pursued,  it  was  held  that 

teutons  held  not  to  he  a  defence  to  the  en-  street  assessments  must  be  collected  in  the 

forcement  of  taxes  by  a  municipal  corpora-  manner  provided  by  the  charter  or  oonsti- 

tion.     Elliott  v.  Williamson,  11  Lea,  38.  tuent  act  of  tiie  corporation.     Floomoy  v. 

See  OTi^,  sec.  667  e^  se?.,  676.  Jeffersonville,    17  Ind.   169   (1861);   Ik 

Further,  as  to  personal  licUnlity  of  tax-  818.     Precept  must  be  duly  signed  by  the 

payer  to  an  action  for  the  taxes,  see  Oak-  proper  officer.    Jeffersonville  v.  Pattowm, 

land  V.  Whipple,  39  Cal.  112 ;  People  v.  82  Ind.  140.     It  was  held  by  a  divided 

Seymour,  16  Cal.  332  ;  Ouerin  v,  Reese,  court  (ten  senators  to  eight)  that  a  eoonty 

83  CaL   292  ;   Litchfield  v.  Vernon,   41  could  not  maintain  a  bill  in  equity,  in  the 

N.  Y.  123  (1869);  St.  Louis  v.  Clemens,  nature  of  a  creditor*s  bill,  to  enforce  the 

86   Mo.    467  ;    St.   Louis   v.   De    None,  payment  of  county  taxes,  where  the 


44  Mo.  136.     In  the  case  of  Neenan  v.  rant  for  the  taxes  was  returned  no  prop* 

Smith,  50  Mo.  525  (1872),  the  case  of  St.  erty  whereon  to  levy.     0>urt  of  EntHi^ 

Louis  V.  Clemens,  36  Mo.  467,  was  over-  Durant  v.  Albany  Co.  Sup.,  26  Wend.  66 

ruled  as  to  the  right  under  the  charter  to  (1841),  reversing  decree  of  chancellor  and 

a  judgment  and  general  execution,  Bliss,  vice-chancellor.     Post,  sees.  906-824 ;  it^ 

J.,  doubting  the  power  of  the  legislature  fra,  sec.  822. 

to    make    local    assessments    a  personal  Where,  by  a  constitutional  proTistan, 

charge  upon  the  owner.     Voorhies,  J.,  de-  taxes  may  be  paid  in  the  eoupotu,  4e., 

nied  the  power,  in  St.  Louis  v.  Allen,  53  for  the  payment  of  which  they  are  levied. 

Mo.  44  (1873),  where  the  question  is  fully  the  taxpayer  can  exercise  the  {Hivilcge 

discussed.     Prescribed  mode  of  collection  only  before  suit  is  brought  for  their  ooUee- 

of  an  asbessment  must  be  pursued.     Mix  tion.    Bummel  v,  Houston,  68  Tex.  10. 

V.  Ross,  57  111.  121  (1870).     In  the  case  The  State  of  Virginia  agreed  to  rscetve 

of  Taylor  t^.  Palmer,  31  Cal.  240(1866),  coupons  on  State  bonds  in  payment  "after 

the  majority  of  the  court  held,  that  it  was  maturity  for  all  taxes  due  the  State.** 

not  within  the  power  of  the  legislature.  This  imposes  not  only  a  moral  bot  legd 

under  the  Constitution,  to  make  an  assess-  obligation.     Hartman  v,  Greenhow,  108 

ment  for  street  improvements  a  personal  U.  S.  672  ;  Antoni  v.  Greenhow,  107  U.  8. 

charge  against  the  owner  for  whatever  sum  769  ;  Vii^nia  Coupon  Cases,  114  U.  & 

may  remain  after  a  lien  on  the  lot  has  269  ;  Royall  v.  Virginia,  116  U.  S.  57S ; 

been  enforced.     In  the  learned  and  strong  Sands  r.  Edmunds,  116  U.  S.  585  ;  Ayen^ 

dissenting  opinion  of  Sawyer,  J.,  lb.  666,  In  re,  123  U.  S.  448;  eontra,  Greenhow  t. 

the  legislative  practice  and  tlie  decisions  Vashon,  81  Ya.  886.    This  legislation  and 

in  othtT  States  are  extensively  referred  to,  the  decisions  reviewed,  28  Am.  Law  Ber. 

and  the  authority  of  the  legislature  to  924. 

make    an   assessment  a  |)ersonal  charge  Where  a  county  judge,  empowered  by  law 

earnestly  and  ably  maintained.     The  stat'  to  appoint  a  collector  of  a  tax  levied  npoB 

tUe  of  limitations  may  be  pleaded  against  a  precinct  to  meet  the  interest  and  a  nft> 

a  city  suing  for  a  fiersonal  judgment  for  sonable  amount  of  the  principal  of  bonds 

taxes.     Jefferson  v.  Whipple,  71  Mo.  519  ;  issued  in  aid  of  a  railroad,  wsa  imablato 

see  cases  in  preceding  note  ;  contra,  Elliott  make  the  appointment  because  no 

V,  Williamson,  supra.     Contractor  not  en-  could  be  found  willing  to  serve,  it 

titled  to  a  personal  judgment  against  the  held,  in  an  action  brought  by  th«  bond* 

lot-owners.    Randolph  v.  Bayne,  44  Cal.  holders  to  enforce  payment^  that  the  olm* 
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snedy  it  was  held,  in  another  case,  where  the  legislature  had  provided 
that  a  tax  upon  free  persons  of  color  removing  to  a  city  should  be 
collected  by  hiring  them  out,  that  an  ordinance  which  authorized 
such  persons  to  be  imprisoned  for  the  non-payment  of  the  tax  was 
void.^  So  where  the  organic  law  of  a  town  gave  it  power  *'  to  levy 
and  collect  taxes/'  and  also  provided,  in  another  section,  that  ''if 
any  person  fail  to  pay  any  tax  levied  on  his  property,  the  town 
collector  may  recover  the  same  by  civil  action  in  the  name  of  the 
corporation,"  it  was  held  that  the  payment  of  taxes  must  be  en- 
forced by  suit,  and  that  it  was  not  competent  for  the  corporation 
to  pass  an  ordinance  providing  for  their  collection,  by  seizure  and 
sale,  before  judgment,  since  the  mode  of  collection  specified  in  the 
statute  excluded  all  other  modes.^ 

§  817  (655).  Action  held  sustainable  although  Summary  Mode  of 
Collection  is  provided.  —  The  authorities,  however,  are  not  uniform, 
and  in  some  of  the  States  the  view  is  taken  that  a  tax  legally  levied 
and  assessed  by  a  municipal  corporation  pursuant  to  its  charter 
creates  a  legal  obligation  to  pay  such  tax,  and  that  the  city  can 
recover  ii  in  an  action  of  assumpsit,  and  this  although  there  may  be 
a  summary  mode  of  recovery  provided  for  in  the  ordinance.^.    In 

ceOor  had  no  power  to  appoint  a  collector  brought  was  imposed  by  virtue  of  that 

or  a  receiver  for   the    purpose,   on  the  act,   the  imposition    and    assessment    of 

ground  that  the  power  to  levy  and  collect  which  created  the  legal  obligation  to  pay, 

taxes  is  l^^lative  and  not  inherent  in  a  on  which  the  law  raised  an  assumpnt,  in- 

ooort ;  and  that  if  such  power  were  exer-  dependent  of  the  notice  required  by  the 

daed  by  a  court  the  theory  of  govemmeut  fifth  section  of  the  ordinance,  as  a  founda- 

and  the  distribution  of  powers  would  be  tion  for  a  summary  mode  of  recovery,  and 

destroyed.     McLean  Co.  Precinct  v.  De-  unaffected  by  the  omission  of  the  coUector 

posit  Bank,  81  Ky.  254.     See  post,  sees,  to  do  his  duty,  which  omission,  though  it 

S61,  S85,  886.  caused  the  loss  of  the  right  to  collect  the 

^  Cooper  V.  Savannah,  4  Ga.  68  (1848).  tax  by  distress  and  sale  of  the  goods,  left 

*  Alexander  v.  Helber,  85  Mo.  834  the  right  to  recover  on  the  original  im- 
(1864);  anU^  sec.  339.  plied  assumpsit  unimpaired,  —  an  assump' 

*  Dngan  v.  Baltimore,  1  Gill  &  J.  sit  raised  by  the  law  on  the  imposition  and 
(Md.)  499;  Baltimore  .o.  Howard,  6  Har.  assessment  of  the  tax,  and  not  to  arise  on 
ft  J.  (Md.)  883  ;  Gordon  v.  Baltimore,  5  the  delivery  by  the  collector  of  an  account 
Gill,  236,  243  ;  Eschbach  v.  Pitts,  6  Md.  of  the  assessment  and  tax."  8.  p.  State  v, 
71  (1854).  In  Dugan  v,  Baltimore,  supra.  Southern  Steamship  Co.,  18  La.  An.  497 
Buchanan,  C.  J.,  delivering  the  opinion  (1858);  Dunlap  v.  Gallatin  County,  15 
of  the  court,  said  :  "  In  Baltimore  v.  How-  111.  9  ;  Ryan  v.  Gallatin  County,  14  III. 
ard«  6  Har.  &  J.  888,  it  was  decided  by  83  ;  Geneva  v.  Cole,  61  111.  397  (1871); 
this  court,  in  relation  to  the  tenth  section  Jonesboro  v.  McKee,  2  Yerg.  (Tenn.) 
of  the  act  of  incorporation,  that  the  giving  167. 

a  ivmedy  by  distress  or  action  of  debt  was  3fode  of  colledion.     Bond  v.  Hiestand, 

eomnUtive  only,  and  did  not  take  away  20  La.  An.  139  ;   Louisville  v.  Bank  of 

the  action  arising  by  implication,  or  the  Ky.,  3  Met  (Ky.)  148 ;  New  Orleans  v, 

legKl  obligations  to  pay  a  claim  created  Graihle,   9  La.   An.    561 ;    Baltimore  v, 

hj  Uw.    The  tax  for  which  this  suit  is  Chase,  2  Gill  &  J.  (Md.)  876 ;  supra,  sees. 
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Minnesota,  where  the  same  statute  which  granted  to  a  city  the 
power  to  impose  a  poll-tax  specified  a  mode  for  collecting  the  taz^ 
this  express  grant  of  a  specific  remedy  was  held  to  preclude  by  im- 
plication the  right  to  collect  by  an  action,  and  this  although  the 
statutory  remedy  was  admitted  to  be  inadequate  and  impracticable,^ 

§  818  (656).  "Wliere  the  Charter  la  silent  a^  to  Mode  of  CoUootion, 
Suit  may  be  brought  —  If  the  charter  gives  the  power  to  impose  taxes, 
but  is  silent  respecting  the  method  far  their  recovery,  the  corporation 
may  enforce  them,  or  provide  by  ordinance  for  their  enforcement  by 
due  course  of  judicial  proceedings.  In  such  a  case,  the  authority  to 
collect  by  suit  is  clearly  implied,  being  necessary  in  order  to  make 
the  power  to  tax  available.^  The  well-known  rule  is,  that  where 
a  statute  creates  a  right,  and  gives  no  remedy,  the  party  may  resort 
to  the  usual  remedy  applicable  to  such  a  case.  But  the  power  to 
levy  and  collect  a  tax,  whether  general  or  special,  does  not  cany 
with  it  the  authority  to  collect  by  distress  or  sale  of  property,  or  in 
any  way  more  summary  than  by  resort  to  legal  proceedings.  The 
principle  of  the  common  law  is  clear,  as  we  have  already  seen»'  that 


Sll,  note,  816,  note  ;  Mix  v.  Ross,  57  IlL 
121  ;  Ball  v.  Poor,  81  Ky.  26 ;  McLean 
County  Precinct  v.  Deposit  Bank,  81  Ky. 
254.  In  Alahama  a  tax  leyied  and  as- 
sessed is  a  legal  liability  upon  the  tax- 
payer which  may  be  eu forced  at  common 
law,  unless  the  statutory  remedy  is  exclu- 
sive. Perry  County  v.  Selma,  M.  &  M. 
R.  R.  Co.,  58  Ala.  546  ;  Winter  v,  Mont- 
gomery Council,  79  Ala.  481.  In  the 
latter  case  it  was  held  also  that  if  the  legal 
remedy  is  inadequate,  as  where  the  owner 
of  the  property  is  a  feme  covert,  the  lien 
for  taxes  may  be  enforced  in  equity.  It 
was  held  in  Dollar  Savings  Bank  v.  United 
States,  19  Wall.  227  (1873),  that  by  ex- 
press  provision  of  the  Internal  Revenue 
Act  taxes  due  thereunder  may  be  collected 
in  a  common -law  action  of  debt.  Mr. 
Justice  Strong  says  that  such  recovery 
might  be  had  on  general  principles.  He 
admits  that  where  the  statute  creates  a 
right  and  provides  a  particular  remedy  for 
its  enforcement  such  remedy  is  generally 
exclusive  of  all  common-law  remedies. 
But  he  says  :  ''The  reason  of  the  rule  is 
that  the  statute,  by  providing  a  particular 
remedy,  manifests  an  intention  to  prohibit 
other  remedies,  and  the  rule,  therefore, 
zests  upon  a  presumed  statutory  prohibi- 


tion. It  applies  and  it  is  enforced  when 
any  one  to  whom  the  statute  is  a  rule  (tf 
conduct  seeks  redress  for  a  civil  wroQg. 
He  is  confined  to  the  remedy  pointed  oat 
in  the  statute,  for  he  is  forbidden  to  make 
use  of  any  other.  .  .  .  Such  principles  are 
not,  however,  rules  of  conduct  of  the 
Stete." 

In  Iowa,  the  liability  for  a  duly  sa- 
thorized  tax,  lawfully  levied,  is  a  debt. 
Dubuque  v.  111.  Cen.  R.  R.  Co.,  39  lows, 
56  (1874) ;  Davenport  ».  C.  R.  L  B.  B. 
Co.,  88  Iowa,  638.  An  action  at  law  csn 
be  maintained  by  a  city  for  the  reeovery 
of  municipal  taxes  upon  the  property  of  s 
railroad,  notwithstanding  the  legidatnre 
may  have  provided  a  special  remedy  there- 
for. Ih. ;  Burlington  v.  B.  &  M.  B.  B. 
Co.,  41  Iowa,  134  (1875). 

1  Faribault  v.  Misener,  80  KiniL  SM 
(1874),  where  the  cases  are  learnedly  ex- 
amined by  Youmg,  J. 

>  State  V,  Severanoe^  55  Ho.  17%  189 
(1874),  Wagner,  J. ;  Amite  CHty  «.  de- 
mentz,  24  La.  An.  27  (1872) ;  JeflGervMi  r. 
McCarty,  74  Mo.  55.  See  cases  eUad 
infra,  note  4  to  this  section. 

'  Ante,  chapter  on  OrdinaiuM^  nei* 
836-353,  408-422. 
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municipal  corporations  cannot  make  a  by-law  (unless  the  power  be 
plainly  and  directly  conferred)  to  enforce  the  payment  of  fines  by 
distress,  sale,  or  forfeiture  of  the  goods  of  the  party  who  may  have 
omitted  to  discharge  his  legal  dues ;  and  the  same  doctrine  extends 
to  taxes,  when  they  are  treated  as  debts.  Municipal  power  to  col- 
lect by  distress  and  sale  cannot  be  implied  because  the  State  collects 
its  taxes  in  this  manner.  It  must  be  given,  if  not  in  express  terms, 
yet  by  the  clearest  and  most  indubitable  implication.^  Therefore, 
the  power  to  sell  for  the  non-payment  of  taxes,  general  or  special, 
cannot  be  inferred  from  an  express  provision  in  the  charter  to  the 
eCTect  that  the  collection  of  the  taxes  provided  for  therein  shall  be 
enforced  in  such  manner  as  may  be  provided  by  the  ordinances  of 
the  city.* 

§  819  (657).  Same  subject.  Power  to  sell  for  Delioqaent  Taxes.  — 
While  the  power  "  to  levy  and  collect  taxes  "  will  not  alone  confer 
the  right  upon  the  municipality  to  collect  by  a  direct  sale,  yet  these 
words  may  give  such  authority  in  connection  with  other  charter 
provisions  on  the  same  subject,  which  unequivocally  and  plainly 
assume  and  recognize  the  existence  of  a  power  of  sale.* 

§  820  (658).  Same  aubjeot.  —  The  principle  is  a  familiar  one, 
that  the  power  to  sell,  when  gi!^en,  must  be  strictly  pursued,  or  the 

^  Bergen  u.  Clarkson,  1  Halst  (N.  J.)  nature  of  interest  for  the  non-payment  of 

S52  (1796)  ;  Merriam  v.  Moody,  25  Iowa,  sach  taxes  when  they  become  due,  and 

163  (1868)  ;  Baltimore  v.  Howard,  6  Har.  such  penalties  become  a  part  of  the  debt 

4b  J.  (Md.)  383  ;  Dugan  v.  Baltimore,    1  created  by  the  tax,  and  are  collected  in 

Gill  &  J.  (Md.)  499  ;  Annapolis  v,  Har-  the  same  manner.     The  City  of  Burling* 

wood,  32  Md.  471  (1870)  ;  Hamr.  MUler,  ton  v.  The  B.  k  Mo.  R.  R.  Co.,  41  Iowa, 

20  Iowa,  450  ;  Camden  v.  Allen,  26  K.  J.  134  (1875). 

L.  898  (1857) ;  Clarke  v.  Tucket,  2  Vent         ^  Merriam  v.   Moody,   25  Iowa,    163  ; 

182;  New  Orleans  v,  Graihle,  9  La.    An.  Paine  v.  Spratley,  5  Kan.  525  ;  Mclnemy 

561  ;  Baltimore  v.  Chase,  2  Gill  &  .1.  (Md. )  v.  Reed,  23  Iowa,  410. 
S76;   St.    Louis  o.   Russell,   9   Mo.    503         *  St.  Louis  v.  Russell,  9  Mo.  503  (1845); 

(1845);  St  Louis  v.  Allen,  13   Mo.   400  St.  LouU  v.  AUen,  13  Mo.   400  (1850). 

(1850) ;  Mclnemy  v.  Reed,  23  Iowa,  410  In  these  cases  it  appeared  that  in  thechar- 

(1867);  Haskell  v.  Burlington,  30  Iowa,  terofSt.  Louis  power  was  given  "to  levy 

832    (1870);    Dubuque  v.   Harrison,  34  and  collect  taxes,"  &c.,   and  in  another 

Iowa,    163   (1872)  ;  Paine  v.  Spratley,  5  poition  of  the  charter  it  was  provided  that 

Kan.  525 ;  Augusta  v.   Dunbar,  50  Ga.  **  the  mayor  and  city  council  shall  have 

887.     The  right  to  impose  a  fine  or  penalty  power,  by  ordinance,  to  direct  the  manner 

for  the  non-payment  of  a  tax  must  be  in  which  property  advertised  for  sale,  or 

plainly  conferred,  or  it  cannot  l)e  exercised  sold  for  taxes,  by  authority  of  the  oorpora- 

Vy    the    corporation.      Municipality    v.  tion,  may  be  redeemed,"  and  it  was  held 

Pence,  6  La.  An.  515  (1851).  that  the  city  might  sell  property  for  the 

Municipal  corporations,  when  clothed  non-payment  of  taxes.     Compare  Merriam 

Vy  charter  with  the  power  to  impose  taxes,  v.  Moody,  mipra, 
mmj  prescribe  reasonable  penalties  in  the 
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sale  is  void ;  and  a  party  claiming  title  under  a  corporation  tax  sale 
must,  unless  the  rule  is  varied  by  legislative  enactment,  show  that 
every  prerequisite  to  the  exercise  of  the  power  has  been  complied 
witLi 

§  821  (659).  Lien  of  Taxes.  — It  is  undoubtedly  a  sound  propo- 
sition that  taxes,  whether  general  or  special,  are  not  liens  upon  the 
property  against  which  they  are  assessed,  unless  made  so  by  the 
charter,  or  unless  the  corporation  is  authorized  by  the  l^islature  to 
declare  them  to  be  liens.^ 

1  Pope  V,  Headen,  5  Ala.  438  (1843)  ;  to  a  municipal  corporation  to  levy  taxes 

Allen  V,  Galveston,  51  Tex.  302  ;  Under-  and  sell  lands  for  the    non-pa}iDent  of 

hill  V.  Smith  (publication),   Chip.   (Vt.)  them  (the  charter  being  silent  as  to  eon- 

81  (1791)  ;  Bucknall  v.  Story  (cor|X)Tation  veyaiice  to  the  purchaser)  did  not  include 

tax-deeds  as   evidence  of  title),  36  Cal.  the  power  to  convey  ;  but  this  view  may, 

67 ;    Holroyd   v,   Puniphrey,     18    How.  perhaps,  be  considered  too   strict    to  be 

(U.S.)  69  ;    Holbrook  v.  Dickinson,  46  sound.     At  all  events,  this  would  not  be 

IlL  285;  Ansley  v.  Wilson  (publication),  law  in  any  but  a  tax* title  case.    See  Paint 

50  Ga.  418  ;  Dowell  v.  Portland,  13  Oreg.  v.  SpraUey,  5  Kan.  525. 
248  (assessment   made  to  a  stranger  to  the         '*  Without   express  power   given  to  a 

title  is  void)  ;  State  v,   Taylor,   59  Md.  municipal  corporation,  by  statute    to  he- 

838  ;  O'Bynie  i;.  Philadelphia,  93  Pa.  St.  come  purchaser  at  an  authorized  sale  of 

225  (publication) ;    Alleutown  v,  Hower,  lands  [by  it]  for  the  non-payment  of  taxes, 

93   Pa.  St.  332    (defective  registration  of  it  possesses  no  such  power,  and  a  sale  to  it 

Ifen) ;  Pittsburgh  v,  Knowlson,  92  Pa.  St.  is  void."    Dixon,  C.  J.,  in  Knox  9.  Pe« 

116   (time  of  filing    lien) ;     McPhee  v.  tefson,  21  Wis.    247  (1866)  ;  Sprague  «. 

Venable,  77  Ga.  772.  Coenen,  30  Wis.  209  (1872)  ;  8.  p.  Cbam- 

Efect  of  municipal  tax-deed  being  made  paign  v,  Harmon,  98  111.  491 ;  Logansport 

prima  facie  evidoice  of  title.     See   cases  v,  Humphrey,  84  Ind.  467.    In  Wisconsin 

supra ;  Dubois  v.  Canipau,  24  Mich.  360  towns  are  distinguished  from  municipal 

(1872).     The  special  mode  of  collection  of  corporations  proper,  and  are  not  author* 

assessments  prescribed    by  law  must    be  ized  to  purchase  and  hold  tax  certificates, 

pursued.     Mix  v.  Ross,  51  111.  121  (1870).  Eaton  o.  Manitowoc  Co.  Sup.,    44  Wis. 

Blackwell   on    Tax    Titles,    chap.   xxxL  489  (1878).     Relief  against  illegal  taxes 

Compliance  with  law  must  appear  on  the  and  assessments.    Post,  chap.  xxiL     Might 

face    of   the     proceedings.       Chicago   v.  to  recover  back.    Post,  chap.  xxiiL 
Wright,  32    111.  192 ;   Sharp  v.  Speir,  4  «  Philadelphia  v.  Oreble,   88  Pa.  8t 

Hill  (N.  Y.),  76,  adjudging  that  a  power  339;    Howell  v.   Philadelphia,  Ih.  471; 


to  sell  for  taxes  did  not  authorize  a  sale  Allegheny  City's  Appeal  {lien  of 

for  a  mere  assessment  for  benefit ;    s.   p.  ment),  41  Pa.  St.  60  ;  Loffink  v.  All^faenyy 

Sharp  V.  Johnson,  4  Hill  (N.  Y.),  92.    In  5  Weekly  Note  Cases  8,  (1877)  ;  H«me  v. 

a  proceeding  to  set  aside  a  sale  of  land  for  Levee  Comm'rs,    19    Wall.    655  ;   Men* 

taxes,  on  the  ground  that  the  full  amount  wether  v.  Garrett,  102  U.  8.  472  ;  Jeffer- 

had  been  tendered,  the  plaintiff  must  of-  son  v.  Whipple,    71  Mo.  519  ;     KansM 

fer  to  pay  the  money  into  court  or  to  the  City  v.  Payne,  71  Mo.  159.     Authority  to 

purchaser  when  relief  is  obtained.     Lan-  a  city  "  to  provide,  by  ordinance  or  othei^- 

caster  v.  Du  Hadway,  97  Ind.  565.  wise,  for  the  prompt  collection  of  taxM  due 

Injunction  will  lie  to  prevent  a  sale  of  to  the  city,  and  to  that  end  the  dty  ihall 

land  upon  a  void  precept.  Goring  r.  McTag-  have  power  to  sell  real  as  well  as  pefBoml 

gart,  92  Ind.  200  ;  but  see  post,  sees.  737,  property,"  authorizes  it  to  past  an  ocdi* 

788.     In  Doe  v.  Chunn,  1  Blackf.  (Ind.)  nance  declaring  taxes  to   be  a  lien  cm 

886  (1825),  it  was  held  that  express  power  realty.      Eschbaeh  v.  Pitt8|   6    Md.  71 
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§  822  (G60).  Same  subject.  Mode  of  enforcing  Lien.  —  Where 
the  charter  of  a  city  conferred  upon  it  the  power  "  to  levy  and  col- 
lect "  a  special  tax  for  local  improvements,  and  declared  such  tax  to 
be  "  a  lien  "  upon  the  real  estate  upon  which  it  should  be  assessed, 
and  no  mode  of  collection  was  prescribed,  and  no  power  to  collect 
by  sale  existed,  the  court  was  of  opinion  that  the  lien  might  be  en- 
forced in  equity,  and  the  power  "  to  collect  **  be  exercised  by  the 
corporation  by  a  suit  in  its  name ;  but  it  was  held  that  suit  could  not 
be  maintained  in  the  name  of  an  assignee  of  the  corporation.^  The 
right  of  the  owner  to  redeem  from  sales  for  municipal  taxes  and 

(1854),  charter  of  Baltimore.     See  Dallam  force  it  as  a  mortgage  given,  and  the  lien, 

V.    Oliver,     8  Gill    (Md.),   445    (1845).  it  was  held,  was  not  discharged  by  a  de- 

Though  a  personal  action  may  lie  against  fective  sale  in  pais.    See,  also,  Norwich  v. 

the  owner  to  recover  the  amount  of  pa  v.  Hubbard,  22  Conn.  587  (1^53);  Himmel- 

ing  tax,  yet  this  does  not  affect  the  speci-  mann  v.  S|)anagel,  89  CaL  889.     Though 

fie  liability  of  the  property  on  which  the  a  lien  be  given,  the  remedy  at  law  is  not 

tax  is  a  lien,  or  which  may  be  sold  to  pay  necessarily    excluded.      New  Haven    «. 

it.     Eschbach  v.  Pitts,  6  Md.   71  (1854).  Fair  H.  &  W.  R.  R.  Co.,  88  Conn.   422 

See,  as  to  liens,  Mix  v.  Boss,  57  111.  121  ;  (1871) ;  8.  c.  9  Am.  Rep.  399  ;  supra,  sees. 

Biggins  V.  Chicago,  18  111.  276 ;  Burling-  798,  note,  815;  Heine  v.  Levee  Comm'rs, 

ton  V.  Quick,  47  Iowa,  222.     A  city  can  19  Wall.   655  (1873).    Where  the  taxes 

create  a  lien  for  improving  a  street  only  had  not  been  assessed,   and   where  there 

when  it  has  exercised  its  powers  legally,  was  no  statute  declaring  them  a  lien,   it 

and  made  the  improvement  in  accordance  was  held  that  a  bondholder  had  no  remedy 

with  the    law.      Herschberger  v.   Pitts-  in  equity  to  compel  the  assessment  and 

burgh,  115  Pa.  St  78.  coUection    of   the    tax.    See  chapter  on 

The  water  rents  in  favor  of  a  city  own-  Mandamus,  posL     As  to  enforcement  of 

ing  water-works  were  by  the  charter  de-  lien  in  California,  see  Hancook  v.  Bow- 

clared  **tobe  a  lien  upon  the  house  and  man,  49  Cal.  418  (1875). 
lot  in  the  same  way  and  shall  be  collected  A  contractor,  who,  as  the  agent  of  the 

like  othrrtfuces.**    Construing  this  statute,  city,  and  by  its  authority,   does  paving 

water  rents  are  not  regarded  as  taxes  or  under  a  contract  with  lot-owners,  wiU  be 

an  assessment  for  benefits,  and  the  obliga-  stibrogated  to  the  rights  of  the  city  as  to 

tion  of  the  consumer  rests  upon  an  im-  liens  on  the  adjoining  property,  and  may 

plied  contract  to  pay  for  water  used.     But  prosecute  a  suit  in  the  name  of  the  city 

though  resting  on  contract  it  is  competent  for  his  use  against  the  delinquent  property. 

for  the  legislature  to  declare  that  the  lien  Philadelphia  v,  Wistar,   85   Pa.   St.  427 

of  such  water  rent  shall  have  priority  over  (1860).     But  in  Griffing  v,  Pintard,  25 

mortgages  made  after  such  legislative  act.  Miss.  173,  it  was  held  that  the  doctrine  of 

although  the  water  was  introduced  on  the  subrogation    had  no  application  to    the 

mortgaged  lot  after  the  giving  of  the  mort-  rights  and  remedies  of  the  State  or  city 

gage.    Such  an  act  and  such  effect  there-  against  delinquent  taxpayers. 
of  does  not  deprive  the  mortgagee  of  his         Suits  for    local    assessments   may    be 

property    without    due    process   of    law.  brought  in  the  name  of  the  corporation, 

PixArident  Inst,  for  Sav.    v,  Jersey  City,  although  the  charter  directs  that  the  board 

118  IT.  S.  506  (18S4).  of  trustees  shall  do  the  work  and  recover  ; 

*  Mclnemy  v.   Reed,  23   Iowa,    410;  the  trustees  are  but  the  agents  of  the  cor- 

lima  V.  L.  Cem.  Assoc.  42  Ohio  St.  128.  poration.      Palmyra  ».  Morton,  25    Mo. 

In  New  York  v.  Colgate,   12  N.  Y.  140  593  (1857) ;    Northern  Liberties  v.  St 

(1854),  the  lien  of  the  city  was  created  by  John's  Church,  18  Pa.  St  104. 
statate,  and  the  comalative  right  to  en- 
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assessments,  as  well  as  from  sales  under  the  general  tax  laws,  is  favor- 
ably regarded  by  the  courts ;  and  statutes  giving  or  extending  this 
right  are  liberally  construed.  And  it  is  held  by  the  Supreme  Court 
of  Pennsylvtoia  that  the  right  to  redeem  is,  until  the  sale  is  fully 
consummated  by  deeds,  wholly  within  legislative  control,  and  that 
the  redemption  time  may  be  enlarged  after  the  sale  is  made  and 
before  the  purchaser  has  obtained  his  deed.^ 

Ab  to  mode  of  collecting  aeaessments  for  lection  of  the  tax  was  held  unoonstitational. 
local  ImproTementa,  and  when  considered  Durkee  v.  Janesville,  28  Wis.  464.  And 
a  personal  charge  as  weU  ae  a  lien  on  the  so  a  statute  requiring  payment  of  the  re- 
property  benefited,  see  Bennett  v.  Buffalo,  demption  money  and  interest,  before  being 
17  K.  Y.  883 ;  Kew  York  v.  Colgate,  12  allowed  to  question  the  yalidity  of  a  tax- 
N.Y.  140  (assessment  for  widening  street);  deed,  was  held  onconstitntional  by  the 
Salter  v.  Reed,  15  Pa.  St.  260  ;  Philadel-  Supreme  Court  of  Illinois.  Reed  «.  l^ler, 
phia  V.  Cook,  80  Pa.  St.  56,  68 ;  Guerin  r.  56  IIL  288.  Under  the  charter  of  New 
Reese,  83  Cal.  292  ;  Des  Moines  o.  Casady,  York  City  declaring  assessments  for  oer* 
31  Iowa,  570  ;  Gaffney  v.  Gough,  86  CaU  tain  local  improvements  to  be  a  lien  vpoa 
104  ;  Britton  v.  Philadelphia,  82  Pa.  St.  the  property  benefited,  such  lien  does  not 
887  ;  Mix  v.  Ross,  57  111.  121  (1870) ;  exist  until  the  amount  thereof  is  aacer- 
Jones  V.  Schulmeyer  (date  when  lien  tained,  and.the  city  cannot  create  anch  a 
given  by  statute  attaches),  89  Ind.  119  lien  upon  property  owned  by  itself  when 
(1872)  ;  supra,  sec.  815,  note.  the  local  improvement  was    constructed 

^  Gault's  Appeal,  34  Pa.  St  95  (1859).  and  the    expense    thereof    paid    by    it 

See  Adams  v.  Beale,  19  Iowa,  61.  Dowdney  v.  New  York,  54  N.   Y.   186 

In    Wisconsin  a  provision  in  a  city  (1878).     Lien  when  given  held  to  be  of 

charter  that  no  costs  shall  be  recovered  equal  rank  with  lien  for  State  taxes.    Jn^ 

against  the  city  in  any  action  brought  to  tice  v,  Logansporti  101  Ind.  826. 
set  aside  a  tax  sale  or  to  prevent  the  col- 
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CHAPTER  XX. 


MANDAMUa 


§  823  (661).  Subject  ontUned.  —  This  important  sabject,  so  far 
as  it  falls  within  the  scope  of  the  present  work,  will  be  considered 
in  the  following  order :  — 

1.  Definition  and  Greneral  Nature  of  the  Remedy  —  sees.  824- 
826. 

2.  When  the  Writ  will  be  granted  or  refused  —  sees.  827- 
831. 

3.  Mandatory  and  Discretionary  Powers  as  respects  the  Rem* 
edy  by  Mandamus  —  sees.  832-836. 

4.  Mandamus  as  respects  Municipal  Elections  and  Officers  — 
sec  838  ^  seq. ;  To  take  Office  —  sec.  841 ;  To  admit  to  Office  — 
sees.  842-846 ;  To  restore  to  Office  —  sec.  847. 

6.  To  obtain  Possession  and  Inspection  of  Corporate  Books 
and  Papers  —  sea  848. 

6.  To  enforce  Duties  towards  Creditors  —  seca  849-863. 

7.  Application  for  the  Writ — Affidavits  —  Relator  —  Rule  — 
sees.  864-868. 

8.  Form,  Direction,  and  Service  of  the  Writ  —  sees.  869- 
875. 

9.  The  Return  and  Subsequent  Proceedings  —  sees.  876,  877. 

10.  Peremptory  Writ— sees.  878-880. 

11.  Attachment  — sees.  881-883. 

12.  Judgment  —  sec.  884. 

Definition  and  General  Nature  of  the  Remedy, 

§  824  (662).  In  Bngland.  —  At  common  law,  the  superintending 
jurisdiction  of  the  King's  Bench  over  all  public  bodies,  including 
municipal  corporations,  and  over  public  officers,  including  the  offi- 
cers of  such  corporations,  is  largely  exercised  by  means  of  the  writ 
of  mandamus.  It  is  considered  in  England  to  be  a  prerogative 
writ,^  and  is  in  style  an  order  in  the  king's  name,  commanding  the 

»  It  w»8  called  a  prerogative  writ  be-  in  which  the  sorereign  is  sappoted  to  be 
esoae  the  power  to  issue  it  was  rested  in  personally  present.  Com.  Digest*  Mta^ 
the  judges  of  the  King's  Bench,  the  conrt    damuB  J, 
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corporation,  officer,  or  person  to  whom  it  is  directed  to  perform  a 
specific  duty.  Mandamus  and  informations  in  the  nature  of  quo 
warranto  are,  in  England,  the  principal  remedies  by  which  monici- 
pal  corporations  are  compelled  to  observe  the  requirements  of  their 
charters  and  of  the  law ;  and  whenever  the  law  has  not  provided 
some  other  adequate  or  specific  remedy  to  compel  or  to  secure  the 
performance  of  their  public  duties,  such  performance  will,  where  this 
is  the  appropriate  process,  be  enforced  by  means  of  the  writ  of  maii' 
damns  in  favor  of  the  public  or  of  any  person  having  a  right  to 
insist  upon  such  performance,  and  who  would  be  injured  by  their 
non-performance.^  It  is,  in  substance,  a  civil  remedy  for  the  sub- 
ject, though  the  name  of  the  king  be  nominally  used.' 

§  825  (663).  In  this  Conntry.  —  In  (his  courUry  the  functions  of 
the  writ  are  fully  as  extensive  and  of  the  same  nature  as  in  England, 
although  we  have  here  given  more  scope  to  other  remedies  which 
often  effect  practically  the  same  ends.^  It  is  to  the  public  advan- 
tage that  municipal  corporations  and  their  officers  shall  be  made  to 
perform  the  duties  enjoined  upon  them  by  law,  and  the  necessity 
which  has  been  felt  for  affording  easy  remedies  against  them  has  led 
the  legislatures  and  the  courts  in  modern  times  to  improve  and 
liberalize  the  proceedings  by  mandamus,  by  relieving  them  of  much 
of  their  former  artificial  and  technical  character.*  Accordingly,  "it 
is,"  says  a  high  legal  authority,  "  well  settled  that  a  mandamus  in 
modern  practice  is  nothing  more  than  an  action  at  law  betweeir  the 
parties,  and  is  not  now  considered  as  a  prerogative  writ.  The  right 
to  the  writ,  and  the  power  to  issue  it,  have  ceased  to  depend  on  any 
prerogative  power,  and  it  is  now  regarded  as  an  ordinwy  process  in 

^  Commonwealth  v.  Pittsburgh,  34  Pa.  damns"  says  Mr.  Justice   Thompmm,  in 

St.   496,    510   (1859)  ;   Attorney-General  commencing  his  valuable  opinion  in  the 

V.Boston,  123  Mass.    460   (1877),  noted  Commonwealth  v.  Allegheny  Co.  Comni*ii, 

infra,  sec.  920,  note.  3  Black.  Com.  110;  37  Pa.  St.  277,  279  (1860),  "is  •  hi^ 

Hex  V,  Barker,  3  Burr.  1267  ;  1  W.  Black,  prerogative  and  remedial  writ»  the  vppto^ 

852  ;   Rex  v.   Land  Tax  Comm'rs,  1  D.  priate  functions  of  which  are  the  enfim- 

k  E.  T.  R.   148  ;   People  v.  Collins,  19  ment  of  duties  to  the  public,  by  officoi 

Wend.   65  ;    Selwyn's  Nisi  Prius,  chap,  and  others  who  either  ne^eet  or  nfon 

xxviii.  1077-1100.    **  k  mandamus  \b  cer^  to  perform  them.     It  follows^  thenionb 

tainly  a  prerogative  writ,  flowing  from  the  that  those  to  whom  it  may  be  mp|vo|iri- 

king  himself,  sitting  in  this  court,  super-  ately  directed  owe  some  dnty  to  the  pnb> 

intending  the  (ralice  and  preserving  the  lie,  and  are  under  obligation  to  perfonn 

peace  of  this  country."    Rex  o.  Barker,  it,  and  for  the  enforcement  of  whidi  tkcn 

supra,  per  l^rd  Mansfield,  is  no  other  specific  legal  lemedy."    iM^ 

^  Stephens's  Nisi  Prius,   2291.    This  sec.  906,  note, 
author's  treatment  of  the  subject  of  man-         ^  Rex  v.  Barker,  8  Burr.  1205 ;  9Qm 

damus  as  the  remedy  is  applied  in  £ng-  v.  Ransom,  6  Johns.  279  ;  TuiiMr,  hk  rVf 

land,  is  highly  satisfactory.  5  Ohio,  642. 

*  See^  po$t^  chaps,  xzii.,  xxiiL    ^^Man- 
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cases  to  which  it  is  applicable.  It  is  a  writ  to  which  every  one  is 
entitled,  where  it  is  the  appropriate  process  for  asserting  the  right  he 
daims."^ 


§  826  (664).  Bfandamns  and  Injunction.  —  These  are,  in  their 
nature,  different  remedies,  and  in  general  are  not  concurrent  or 
interchangeable.^  A  writ  of  mandamvs  may  be  likened  to  an  in- 
junction at  law  or  a  mandatory  writ  in  a  legal  proceeding,  command- 
ing in  the  name  of  the  sovereign  authority  the  performance  of  a 
specific  affirmative  act^  A  torU  of  injtmction  belongs  solely  to  a 
court  of  equity,  and  usually  issues  to  prevent  the  doing  of  some 
specific  act  Where  mandamics  is  the  appropriate  remedy,  it  cannot 
be  substituted  by  a  bill  in  equity  praying  an  injunction,  as,  for  ex- 
ample, an  injunction  to  compel  a  municipality  to  levy  a  tax  to  pay  a 
judgment  against  it.^   Where,  for  example,  bonds  have  been  voted  by  a 


^  Ptr  Taney,  C.  J.,  in  Kentucky  v. 
Denniaon,  Got.,  24  How.  (U.  8.)  6S,  97, 
9S  (1S60) ;  EendaU  v.  United  States,  12 
Pet.  S15  ;  KendaU  v.  Stokes,  8  How.  100  ; 
DaTiet  v.  Corbin,  112  U.  S.  8S ;  Roeen- 
banm  «.  Baner,  120  U.  8.  461,  462  ;  post, 
•ec  884  ;  Fleming,  /n  re,  4  HiU  (N.  Y.), 
681;  Stote  v.  Bailey,  7  Iowa,  890  ;  Bryan 
V.  Cattell,  15  Iowa,  888,  per  Wright,  J.  ; 
Oommonwealth  «.  Allegheny  Go.  Comm'rs, 
82  Pa.  St  218  (1858)  ;  State  v.  Kirkley, 
29  Md.  85  (1868) ;  Wilkinson  v.  ProTi- 
dence  Bank,  8  B.  I.  22. 

*  Walkley  v.  Muscatine,  6  Wall.  481 
(1867) ;  Heine  v.  Levee  Comm'rs,  19 
Wall.  655  (1873) ;  Bees  v.  Watertown, 
19  Wall.  107  (1873).  Thos  mandamus, 
and  %ot  a  bill  in  equity,  is  the  proper 
ramedy  against  the  officers  of  a  corpora- 
tion to'  compel  them  to  register  a  convey- 
anee  of  shares.  Cooper  o.  Dismal  Swamp 
Ouial  Ca,  2  Morphey  (N.  C),  195.  So 
to  eompel,  where  it  is  a  mere  ministerial 
dnty,  the  Commissioner  of  Patents  to 
prapare  a  patent  for  execution.  Butter- 
worth  V.  United  States,  112  U.  8.  50.  So 
to  eompel  a  municipality  to  perform  stat- 
ute duties.  Attomey-Genend  v.  Boston, 
188  Mass.  460  (1877),  noted  infra,  sec. 
990,  note.  Remedy  in  equity.  Poet,  chap. 
TTJii.  tecsL  906-924.  An  injunction,  and 
not  wiamdaenue,  was  considered  to  be  the 
ptoper  remedy  to  prerent  the  erecting,  by 
tlie  trustees,  of  a  school-house  on  a  site 
•aleeted  in  violation  of  law ;  but  rnamda' 
VOL.  n.  —  28 


mu8  was  regarded  as  the  proper  remedy 
to  compel  the  trustees  to  carry  out  the 
decision  of  the  superior  school  officer,  on 
appeal,  in  relation  to  establishing  a  school- 
house  for  the  district.  State  v.  Custer,  11 
Ind.  210  (1858).  In  certain  cases  man^ 
danvue  and  vi^netion  are  somewhat  cor- 
relative remedies.  Board  of  Liquidation 
V.  McComb^  92  U.  S.  581  (1875).  But 
their  respective  functions  are  distinct. 
Butterworth  v.  United  States,  112  U.  S. 
50  ;  Smith  «.  Bourbon  County,  127  U.  S. 
105  (1887) ;  Glossop  v.  Heston  &  I.  Local 
Board,  L.  R  12  Ch.  Div.  102  (1879). 
Post,  sec.  1046,  note. 

'  If  the  act  has  already  been  done  the 
writ  will  not  lie,  for  if  allowed  it  would 
be  nugatory.  Spiritual  Atheneum  Soc  of 
W.  R.  V.  Randolph,  58  Yt  192,  where 
the  application  was  for  allotment  of 
money  to  a  religious  society  made  after 
the  amount  allowed  by  law  had  been  dis- 
tributed.   Post,  sec.  850,  note. 

«  Walkley  v.  Muscatine,  6  Wall.  481 
(1867)  ;  infra,  sees.  849,  855  ;  Heine  v. 
Levee  Comm'rs,  19  Wall.  655 ;  Bees  v. 
Watertown,  R.  197  (1878).  See  Stete 
V,  Kirkley,  20  Md.  85,  110  (1868),  in 
which  it  was  held  that  mandamus  was  a 
proper  remedy  by  a  city  to  compel  the  de- 
livery to  it,  by  a  building  committee  who 
were  acting  without  legal  authority,  of  the 
plans  and  apedfieations  of  the  city  hall, 
and  thus  to  restrain  them  in  the  discharge 
of  the  duties  of  their  supposed  office. 
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eaunty  to  pay  for  a  stock  subscription  to  a  railway  company,  the  legal 
obligation  is  to  issue  the  bonds  pursuant  to  the  vota  If  the  county 
officials  wrongfully  refuse  to  issue  the  bonds  this  will  not  make  the 
county  liable  in  damages.  The  only  remedy  is  a  proceediqg  at  law 
by  mandamus  to  compel  the  proper  officers  of  the  county  to  issue 
the  bonda  The  railroad  company  or,  if  it  be  insolvent,  a  judgment 
creditor  of  the  company,  cannot  maintain  a  bill  in  equity  to  compel 
the  issue  and  delivery  of  the  bonds  to  be  applied  on  the  judgment 
Such  creditor  must  first  acquire  the  right  of  the  railroad  company, 
and  then  proceed  by  mandamus  against  the  county  or  its  ojfficers  to 
compel  the  issue  of  the  bonds.^ 

When  granted  or  refused. 

§  827.  "When  It  lies.  —  The  office  of  the  writ  of  mandamus  is  to 
compel  a  corporation,  an  inferior  court,  or  a  public  officer  to  perform 
some  particular  corporate  or  official  act  or  duty  incumbent  upon  it 
or  him,  which  is  imperative  in  its  nature,  and  to  the  performance  of 
which  the  relator  has  a  clear  l^al  right  The  remedy  is  extraordin- 
ary, as  distinguished  from  the  usual  remedy  of  the  citizen  or  suitor, 
and  if  the  right  is  doubtful  or  the  duty  discretionaiy,  or  if  there  be 
any  plain,  ordinary,  and  adequate  legal  remedy,  this  writ  will  not,  in 
general,  be  allowed.* 


As  to  mandamus  and  injunction :  Pres- 
cott  9.  Duquesne  Bor.  (duty  in  respect  to 
wharf),  48  Pa.  St.  118;  Bedford  Bor. 
Sch.  Dir.  v.  Anderson,  45  Pa.  St  388  ; 
State  V,  Graves,  19  Md.  851  ;  Neuse 
Biver  Nav.  Co.  v,  Newbenie  Comm'rs, 
6  Jones  L.  (N.  C.)  204 ;  State  v.  Custer, 
11  Ind.  210 ;  People  v.  Salomon,  46  III. 
415 ;  Same  v.  Same,  51  111.  89 ;  Parker, 
JU,  120  U.  S.  746  ;  Brown,  Jfo,  116  U.  S. 
401 ;  Craig  v.  Leitensdoifer,  128  U.  S. 
209 ;  infra,  sees.  829,  855 ;  post,  chap, 
zxii.,  as  to  legal  and  equitable  remedies. 

i  Smith  V.  Bourbon  County,  127  U.  S. 
105  (1887).     Infra,  sec.  831,  note. 

«  People  V.  Crotty,  93  111.  180 ;  Harris, 
In  re,  52  Ala.  87 ;  Zanone  v.  Mound  City, 
108  111.  552  (to  issue  a  license) ;  People  v, 
Sch.  Trustees,  86  111.  613 ;  St.  Clair  Co. 
V,  Keller,  85  III  396  ;  People  v.  Lieb,  85 
IlL  484  ;  People  v.  Highway  Comm'rs,  88 
IlL  142 ;  Bradstreet,  In  re,  7  Pet.  634 ; 
Manny,  Jn  re,  14  How.  24;  Cutting,  Inre^ 
94  U.  S.  14  ;  Page  v.  Clopton,  80  Oratt 
(Ya.)  416;  life  &  F.  Ins.  Co.  of  N.  Y. 
tf.  WilMii,  8  Pet  291 ;  Same  v.  Adams,  9 


Pet  671 ;  Hoyt,  /n  re,  18  Pet  279; 
Commonwealth  v.  Fairfax  Co.  Ct  Jot.,  t 
Ya.  Cas.  9  ;  Dawson  v.  Frederick  Co.  Ct 
Jus.,  2  H.  &  M.  (Ya.)  182;  Brown  v. 
Crippin,  4  H.  &  M.  (Ya.)  178;  King 
William  Co.  Ct  Jus.  v.  Munday,  2  Leigh 
(Ya.),  168  ;  Harrison  v.  Norfolk  Co.  Ct 
Jus.,  lb.  764  ;  Manns  v.  OiTeii%  7  Ln^ 
689  ;  Morris,  In  re,  11  Gratt  (Ya.)  292 ; 
Yeager,  In  re,  lb,  665 ;  Randolph  Co.  Ct 
Jus.  r.  Stalnaker,  18  Gratt  (Ya.)  623 
Cowan  V.  Fulton,  28  Gratt  (Ya.)  679 
Kent  V,  Dickinson,  26  Gratt  (Ya.)  817 
United  States  «.  Lawrence,  8  Dallas  4t 
Crane^/n  re,  6  Pet  190 ;  Boberti,  Ik  n^ 
6  Pet  216  ;  Smalley  v.  Ymte%  86  Kb& 
619  ;  Asi>en  v.  Aspen  Town  4  L.  Co.,  10 
Col.  191  ;  State  «.  Omaha,  14  KeK  865 ; 
State  V,  Nelson,  21  Neb.  572 ;  State  9, 
Hill,  82  Minn.  276  ;  State  v.  Newmu,  91 
Mo.  445  (writ  to  compel  the  iMoe  of  a 
certificate  of  election  as  mayor,  lufawd  to 
one  who  was  ineligible  to  hold  the  ottee|. 
In  an  act  diiectiiig  a  eontyaet  fir 
municipal  supplies  to  be  mwmrdtd  is  III 
lowest  responsibU  hdikr,  tiia  woid  **» 


§  829  MANDAMUS :    WHEN  GRANTED  OB  REFUSED.  1007 

§  828  (665).  'When  It  lies  against  Monioipal  Corporations.  —  A 
wnt  of  mandamm  will,  where  it  is  an  appropriate  i^emedy,  be 
granted  against  municipal  corporations  and  their  officers  whenever 
they  refuse  or  unreasonably  neglect  to  perform  any  duty  clearly  en- 
joined upon  them  by  charter  or  statute  or  law,  and  there  is  no  ordi- 
nary or  specific  legal  remedy  adequate  to  enforce  the  right  of  the 
public,  or  the  particular  legal  right  of  the  relator.^  ''Whenever/'  says 
Mr.  Justice  Strong,  adopting  the  doctrine  of  the  English  law,  "there  is 
a  clear  legal  right  in  the  relator,  a  corresponding  duty  in  the  defend- 
ants, and  the  want  of  any  other  adequate  and  specific  remedy ,"*  a 
writ  of  mandamus  is  the  appropriate  process.^  Such  legal  right  may 
arise  from  the  common  law,  from  statute,  or  from  contract.^ 

§  829  (666).  Mandamus  not  granted  if  the  Ordinary  Remedies  are 
adequate.  —  If  a  Statute  prescribes  a  specific  remedy,  particularly  if 

sponsible"    does  not  refer  to  pecuniary  v,   Chathsm   Co.    Comm'rs,    66    N.    C. 

ability  only,   but  the  act  calls  for  the  486 ;  Thomason  v.  Boggles,  69  Cal.  465 ; 

exerdse,  in  good  faith,   of  di9creHonary  Oakland  Paving  Co.   v.   Hilton,  69  Cal. 

powtn  on  the  part  of  the  city  officers,  479 ;  Smalley  v.  Yates,  Mayor,  &c.,  86 

and  if  they  act  in  good  faith,   though  Kan.  519  (to  compel  execution  and  deUv- 

erroneously   or    indiscreetly,    mandamus  ery  of  bonds)  ;  Hudson  Common  Council 

iriU  not  lie  to  compel  them  to  chsnge  v.  Whitney,  53  Mich.  158  (to  compel  the 

their   decision.      Douglass   o.   Common-  advertising   and  sale   of  lands  for  pav- 

wealth,  108  Pa.   St.   559.     Infra,  sees,  ing  taxes)  ;    Martin  v.  Tripp,  51  Mich. 

S32,  839.    MandaxMU  will  not  lie  to  com-  184  ;  Thatcher  v.  Adams  Co.,  19   Neb. 

pel  the  performance  of  an  act  which,  for  485;  People  o.  N.  Y.  Bd.  Pol.,  107  N.  Y. 

any  reason,   it  has  become  unlawful  to  235 ;  McBride  v.  Grand  Rapids,  47  Mich. 

perform.     People  v.  Hyde  Park,  117  111.  236  (to  compel  payment  of  a  salary  fixed 

462.     A  demand  for  payment  by  a  judg-  by  law) ;  Williamsport  v.  Commonwealth, 

jnent  creditor,  made  before  the  day  fixed  90   Pa.  St.   498  (to  compel  payment  of 

by  statute  for  the  adoption  of  an  ordi-  interest    on    bonds,   there    being    money 

nance  appropriating  money  to  pay  neces-  available  in  the  treasury).      Mandamtu 

sary  expenses  and  liabilities,  will  justify  does  not  lie  to  compel  aldermen  to  per- 

a  proceeding  by  mandamus  to  compel  a  form  their  general  official  duties  regularly. 

levy  of  taxes  to  satisfy  the  judgment.  People  v,  Whipple,  41  Mich.  548. 
Cairo  v.  Campbell,  116  111.  305.  ^  Commonwealth  v.  Pittsbui^h,  34  Pa. 

»  Hall  V.  Somersworth  Sel.,  39  N.  H.  St.  496,  509  (1869)  ;  Stephens's  iVwt  Pni«, 

51  ly  and  cases  eitsd  by  Bellows^  J.  ;  Haw-  2292  ;    Rex  v.  Nottingham  Water- works 

kios  V.  Starke  Co.  Comm'rs,  14  Ind.  521 ;  Co.,  6  A.  &  E.  355  ;  Indianapolis  &  Cine. 

8troBg*sOMe,-Eirby  (Conn.),  345;. Treat  R   R.  Co.  v.  State,  37  Ind.  489  (1871). 

«.  Mi<ldletowii,  8  Conn.  243 ;   Common-  The  right  must  exist  in  the  relator  when 

wealth  V,  AUegheny  Co.  Comm'rs,  32  Pa.  the  writ  issues,  otherwise  the  judgment 

St.  218  (1858) ;  SUte  v.  Kirkley,  29  Md.  must  be  for  the  defendant.     Silverthome, 

85  (1868)  ;    AngeU  &  Ames,  sees.    709-  Treas.,  v,  Warren  R.  R.  Co.,  33  N.  J.  L. 

713,  and  casas  cited ;  St  Luke's  Church  372. 

9.  Sladr,  7  Cosh.  (Mass.)  226  ;  People  r.         *  Napier,  In  re,  18  Queen's  Bench,  695. 

Coliimbia  Co.  Sop.,  10  Wend.  868  ;  Peo-  A  court  will  not  grant  a  writ  of  mandamus 

pla  V.  Cbenango  Co.  Sup.,  8  N.  Y.  817 ;  where   there    is    no   power  of  enforcing 

8tete  r.  Cineianati,  19  Ohio,  178 ;  State  obedience  to  it  (Bristol  &  N.  S.  R  Ry.  Co., 

«.  Wood  Co.  TttsM,,  17  Ohio,  184 ;  Ball  In  re,  L.  R.  3  Q.  B.  Div.  10,  1877)  ;  or 

fL  Laiipin%  S  Ong.  55  (1868) ;  Sedbeny  no  le£^  power  to  obey  it.  Poti,  sec.  851  a. 
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adequate  in  its  nature,  such  a  remedy  is  ordinarily,  if  not  always, 
exclusive  of  mandamus,  which  will  not  in  such  case  be  granted ;  bat 
if  no  particular  remedy  be  given,  and  there  is  no  other  plain  and 
effectual  mode  of  relief,  mandamvs  is  proper  in  all  cases  where  it  is 
adapted  to  enforce  the  right  and  duty  in  question.^  It  has  repeat- 
edly been  held,  both  in  England  and  in  this  country,  that  where 
there  is  a  clear  legal  right  in  the  relator,  the  writ  will  not  be  re- 
fused merely  because  there  is  also  an  adequate  remedy  in  equity,'  or 
a  remedy  at  law,  if  the  latter  be  not  adequate  to  the  purpose,  or 
because  the  officers  or  adverse  party  may  be  prosecuted  criminally 
for  neglect  of  duty.* 


§  830  (667).  Same  subject.  Right  of  Relator  must  be  dear. 
—  The  well-established  general  rule  is,  as  above  stated,  that  the 
writ  of  mandamtcs  will  only  lie  to  give  effect  to  a  dear  UffcU  right ; 
but  if  there  be  a  reasonable  or  fair  doubt  in  the  particular  case 
respecting  the  right  of  the  public  or  of  the  relator  to  this  form  of 
remedy,  the  writ  will  be  granted,  and  the  question  of  the  right 
considered  on  the  return.^    And  however  clear  the  legal  right  of  the 


1  Ottawa  v.  People,  48  111.  233  (1868). 

3  Willcock,  356,  pi.  40-44,  and  cases 
cited ;  Reglna  v.  Bristol  Dock  Co.,  2 
Queen's  B.  64  ;  People  v.  New  York,  10 
Wend.  (N.  Y.)  893  (1833)  ;  Common- 
wealth V.  Allegheny  Co.  Comm'rs,  82  Pa. 
St.  218  (1858)  ;  Stephens's  Nisi  Prius, 
2306  ;  Rex  v.  Severn  &  Wye  Ry.  Co.,  2 
B.  &  Aid.  646 ;  Robins,  In  re,  7  Dowl. 
566  ;  Indianapolis  &  Cine.  R.  R.  Co.  v. 
State,  37  Ind.  489  (1871)  ;  Hardcastle  v. 
Md.  &  Del.  R.  R.  Co.,  32  Md.  32  (1869). 
When  the  courts  refuse  to  grant  a  man' 
damu8  because  there  is  another  specific 
remedy,  they  mean  only  a  specific  remedy 
at  law.  Rex  v.  Stafford,  3  D.  &  K  T.  B. 
651,  BuUer,  J.;  post,  chap.  xxii. 

It  has  been  sometimes  said,  but  per- 
haps without  sufficient  consideration,  that 
a  remedy  by  injunction,  if  ample,  will  pre- 
vent a  resort  to,  or  induce  the  court  in  its 
discretion  to  deny  a  mandamu^  State  v. 
Custer,  11  Ind.  210,  212,  per  Eanna,  J.  ; 
People  V.  Salomon,  46  III.  415.  But  if  the 
suit  in  chancery  is  not  of  a  nature  to  do 
such  complete  justice  as  a  jiroceeding  by 
mandarmu,  the  pendency  of  such  a  suit 
in  equity  will  not  prevent  the  court  (h>m 
ftwtrdisg  ft  mandamus.  People  v.  Salo- 
moB,    51    m.    87    (1869) ;     Calavens 


County  V.  Brockway,  80  CaL  825 ;  tupra, 
sec  826.  Where  the  relator  had  a  bill 
pending  in  equity  on  which  foil  relief 
could  be  had,  mandamvM  was  denied. 
Hardcastle  v.  Md.  k  DeL  B.  B.  Co.,  82 
Md.  82  (1869). 

A  statute  provided  that  m  creditor  of  a 
county  should  be  entitled  to  the  amount 
due  him  **  in  the  county  levy,  or  to  a  re- 
covery thereof,  with  ooats,  by  adiom  af 
debt  against  ihe  officer  refncing  to  levy 
the  same  ; "  and  it  was  held  by  the  Coort 
ot  Appeals  of  Virginia  that  this  ri^t  to 
an  action  against  the  officers  waa  mch  a 
specific  legal  remedy  as  to  deprive  the 
creditor  of  the  right  to  a  mamdamf^s  to 
compel  the  levy  of  the  tax.  King  Wb. 
Co.  Ct.  Jus.  V.  Munday,  8  Leigh  (Ya.), 
166  (1830) ;  but  quart.  See  Amy  «.  Dei 
Moines  Co.  Sup.,  11  WalL  186  (1870). 
referred  to  infra,  oeo.  859. 

*  Willc.  856,  pL  41 ;  Ftopb  v.  Otofo> 

5  Hill  (N.  Y.),  616 ;  State  v.  Wand  F. 

6  M.  Co.,  82  N.  J.  L.  480;  Bcgiiiar. 
Heathcote,  10  Mod.  40  ;  Ftepk  «.  Baa* 
aom,  2  N.  Y.  490 ;  jnmC,  eeo.  864,  Bofeo. 
If  the  authority  of  a  monidpality  to  levy 
tazea  is  donbtftil,  a  wawdhnwtif  diroeti^C 
such  levy  will  not  be  awuded.  Stale  » 
Oattenberg  CoonoO.  80  K.  J.  L.  660. 
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relator  or  applicant  for  the  writ  may  be,  the  writ  cannot  be  sus- 
tained, unless  otherwise  provided  by  statute,  if  there  is  a  clear, 
ample,  and  adequate  remedy  by  an  ordinary  action  at  law.^ 


^  People  «.  Chenango  Co.  Sup.,  11 
N.  T.  563;  People  v.  New  York,  10 
Wend.  393.  It  has  been  said  that  the 
mle  stated  in  the  text  is  **  not  universally 
true  in  relation  to  corporations  and  minis- 
terial officers."  McCuUough  v,  Brooklyn, 
83  Wend.  459.  And  in  that  case,  where 
it  appeared  that  the  common  council  had 
neglected  its  duty  in  omitting  to  issue  a 
warrant  to  collect  a  tax,  Bronson,  J.,  said 
that  though  an  action  on  the  case  would 
p&rhapa  lie  in  favor  of  the  plaintiff^  who 
would  be  entitled  to  the  money  when  col- 
leeted,  yet  a  wandamtu  would  be  a  more 
appropriate  remedy  ;  which,  according  to 
the  commentary  of  NeUon,  J.,  is  only 
equivalent  to  saying,  "  If  the  remedy  by 
action  be  doubtful,  a  mandamus  will  lie." 
People  V.  Chenango  Ca  Sup.,  11  N.  Y. 
pp.  673,  574.  See,  also.  People  v,  Colum- 
Ima  Co.  Sup.,  10  Wend.  363,  366,  where 
it  is  said,  **  If  an  action  lies  in  this  case, 
then  a  maiuiamus  should  be  refused." 
People  V.  Brooklyn,  1  Wend.  318,  325  ; 
Boyoe  v.  Russell,  Treas.,  2  Cow.  (N.  Y.) 
444 ;  People  ».  New  York,  25  Wend.  680 ; 
People  V,  Stevens,  5  Hill  (N.  Y.),  616. 

That  mandamus  will  nni  lie  where  there 
is  a»  adequate  remedy  hy  stattUe  or  by  an 
ordinary  action  at  law.  St.  Paul's  Par. 
Poor  Comm'rs  a.  Ljrnah,  2  McCord  (S.  C), 
170  (1822) ;  Crandall  v.  Amador,  20  Cal. 
72  ;  Cleveland  v.  Jersey  City,  39  N.  J. 
li.  629  (1877)  ;  Johnson  Co.  Comm'rs 
«.  Hicks,  2  Ind.  527  (1851)  ;  Franklin 
Tp.  Trs.  V.  State,  11  Ind.  205  (1858); 
Baker  v,  Johnson,  41  Me.  15  (1856) ; 
People  V.  Edmonds,  15  Barb.  529 ;  19 
Barb.  468 ;  SUte  v.  McCrillus,  4  Kan. 
950;  Louisville  &  N.  A.  R.  R.  Co.  v. 
8tat^  25  Ind.  177  ;  Ring  Wro.  Co.  Jus. 
w,  Hunday,  2  Leigh  (Va.),  165;  People 
9.  Chenango  Co.  Sup.,  11  N.  Y.  563; 
State  «.  Hannon,  88  Kan.  593  ;  State  o. 
ICanitowoc,  52  Wis.  423.  It  will  not  lie 
to  compel  a  city  to  open  a  street,  in  ac- 
cofdaoee  with  a  contract  or  agreement  in 
*  manner  specified  by  the  petitioner  for 
Wb  private  advantage,  disregarding  public 
ttions  ;  the  party  has  an  adequate 


remedy  at  law  for  damages.  .Parrott  v, 
Bridgeport,  44  Conn.  180.  It  will  not  lie 
to  compel  payment  to  a  street  contractor 
from  a  special  assessment  which  has  been 
adjudged  invalid  in  a  taxpayer's  suit  to 
recover  back  what  he  had  paid  under 
stress  of  legal  process.  People  r.  East 
Saginaw,  40  Mich.  886.  Kor  for  the  en- 
forcement of  contract  rights  of  a  private 
nature.  It  is  granted  only  to  prevent  a 
failure  of  justice  in  cases  where  ordinary 
legal  processes  furnish  no  relief.  Parrott 
V.  Bridgeport,  44  Conn.  180  (1876).  The 
performance  of  a  contract  entered  into  by 
resolutions  of  a  public  body,  which,  in  an 
important  feature,  violate  a  penal  stat- 
ute, will  not  be  compelled  by  mandamus. 
Nor  will  the  writ  be  granted  if  the  resolu- 
tions show,  on  their  face,  that  the  body 
passed  them  under  a  clear  mistake  as  to  its 
legal  obligations  to  do  what  it  was  resolv- 
ing to  do.  Mabon  v.  Halsted,  39  N.  J.  L. 
640  (1877).  The  approval  of  official  bonds 
is  the  exercise  of  judicial,  not  of  minis- 
terial power,  and  mandamus  will  not  lie 
to  revise  the  exercise  of  the  power.  Har- 
ris, In  re,  52  Ala.  87  (1875)  ;  Thompson, 
In  re,  52  Ala.  98  (1875). 

A  writ  of  mandamus  may,  in  proper 
cases,  be  denied  when  it  appears  that 
there  are  no  funds  out  of  which  a  warrant 
can  be  paid  if  drawn.  But  where  money 
has  been  appropriated  for  a  specific  pur- 
pose, it  is  not  in  all  cases  a  sufficient  an- 
swer to  an  application  for  a  mandamus  to 
compel  its  payment  for  that  purpose,  to 
set  up  that  the  money  has  been  wrongfully 
applied  to  other  purposes.  It  may  be  re- 
garded in  contemplation  of  law  as  still  in 
the  treasury.  People  v.  Stout,  23  Barb. 
(N.  Y.)  338,  Hohl  v,  Westford,  83  Wis. 
324;  Campbell  v.  Polk,  3  Iowa,  467; 
Lansing  r.  Van  Gorder,  24  Mich.  456; 
Risley  v.  Smith,  64  N.  Y.  570  ;  People  v. 
N.  Y.  Comptroller,  77  N.  Y.  45.  See, 
also,  Dubordieu  v.  Butler,  49  Cal.  512 
(1876). 

Under  the  English  common-law  proced- 
ure act  of  1864,  sec.  68,  mandamus  will 
not  be  sustained   if  there   be    any  other 
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§  831  (668).  Mandamus  to  enforce  Pajment  of  Offloial  Balaiiea, 
Sto.  —  Thus,  where  the  salary  or  fees  of  an  officer  of  a  municipal  or 
public  corporation  may,  like  other  debts,  be  recovered  by  an  action 
at  law  against  the  corporation,  this  ordinarily  is  the  remedy,  and  not 
mandamiLs;^  but  if  the  officer  cannot  sue  the  coiporatdouy  he  may, 
where  entitled,  compel  payment  by  means  of  this  writ,^  unless  an- 
other is  in  possession  under  color  of  right,  in  which  case  tide  title 
to  the  office  cannot  ordinarily  be  determined  in  mandamus^  or  in 
any  collateral  proceeding.*  So  in  a  case  in  which  it  appeared  that 
the  State  of  New  York  had  issued  bills  of  credit  to  the  amount  of 
£200,000,  which  sum  was  apportioned  among  the  several  counties 

remedy  equally  adequate   and   effective,  remedy  is  as  adequate  and  effectual  at  the 

Bush  V.  Beavan,  1  Hurl.  &  Colt.  500.    So,  other. 

also,  under  code  of  California.  Roeeuhaum         ^  People  v.  ThompeoEii,  25  Barb.  78 ; 

V.  San  Francisco  Sup.,  28  Fed.  Rep.  223,  Lynch,  In  re,  2  Hill  (N.  T.),  45  (1841); 

affirmed  120  U.  S.  450.  People  v.    New   York,  25  Wend.   680 ; 

MaTidamta  will  not  lie  where  a  party  Boyce  v.  Russell,  2  Cow.  (N.  T.)  444 
has  an  appeal  or  the  right  to  a  writ  of  «r-  (1824);  an^  sec  229  ;  Reynolds  v.  Tay- 
ror,  which  will  give  adequate  relief.  Nel-  lor,  43  Ala.  420  (1869). 
son.  In  re,  1  Cow.  (N.  Y.)  417  ;  State  v.  >  Baker  v.  Johnson,  41  Me.  15  (1856); 
Mitchell,  2  Tr.  Const.  (S.  C.)  703  (1815) ;  People  v.  Edmonds,  15  Barb.  529 ;  Cam- 
Rosen  baum  V.  San  Francisco  Sup.,  28  monweath  v.  Johnson,  2  Binn.  (Pk.)  275; 
Fed.  Kep.  228,  affirmed  120  IT.  S.  450 ;  People  «.  N.  Y.  Sup.,  82  N.  Y.  473.  Bat 
Ex  parte  Virginia  Comm*rs,  112  U.  S.  it  will  not  lie  to  control  a  discretion  as  to 
177;  Re  Burdett,  127  U.  &  771;  Wil-  the  amount  to  be  allowed.  People  9.N.Y. 
liams  V,  Cooper  Co.  Com.  PL  Judge,  27  Sup.,  1  Hill  (N.  Y.),  362 ;  People  t^ 
Mo.  225  ;  Rex  v.  Benchers  of  Gray's  Inn,  Dutchess  Ca  Sup.,  9  Wend.  (N.  Y.) 
Douglas,  339  ;  United  States  v.  Edmunds,  508.  Conypenaation  of  municipal  ofieers, 
3  Mackey  (D.  C. ),  142  ;  post,  chap.  xzii.  AnU,  sec.  229.     In  North  Carolima^  while 

Where  the  writ  of  certiorari  was  taken  it  is  conceded  that  the  ocmit  "  will  DOt| 

away,  the  court  refused  to  indirectly  in-  ordinarily  at  least,  interfere  bj 

terfere  to  bring  the  proceedings  under  re-  where  there  is  another  speoific  legsl 

view  by  mandamus.    Rex  v,  Yorkshire,  edy  '*  (State  v.  Jones^  1  Ired.  h,  134),  yet 

&C.,  1  A.  &  £.  563;  post,  chap.  xziL  sees,  it  is  doubted  whether,  when  the  legvdiston 

925-929.  authorizes  one  set  of  public  officer^  a% 

Denying  the  right  to  the  writ  because  for  example,  a  school  committee^  to  naks 

there  is  another  remedy  "  is  not  a  rule  of  contracts,  and  directs  that  the  empkyesi 

law,  but  a  rule  regulating  the  discretion  shall  be  paid  by  another  pabUe  oAesr, 

of  the  court  in  granting  writs  of  manda^  upon  an  order  from  the  firrt,  there  can  be 

mus,*'    Hill,  J.,  Barlow,  In  re,  30  Law  J.  any  other  spedfio  legal  remedy  than  thut 

Q.  B.  271.    To  justify  the  refusal  of  the  afforded  by  mandamut,    Ftr  BatiU,  J.. 

writ  on  this  ground,  the  other  remedy  in  Taylor  v.  Northampton  Co.  Sch.  Cob.» 

roust   be   at  least  equally  suitable,  bene-  5  Jones  L.  98  (1857). 
ficial,  and  effectual.     Addison  on  Torts,  *  Winston   v.    Moiely,    86    Mo.    141 

chap.  xxiv.   1059,  English  edition.    But  (1864);  State  o.  State  Auditor,  S4  Ma  175^ 

where  the  proceeding  by  mandamus  has  followed.  State  v.  Auditor,  86  Mo.  70;  Ps^ 

been  assimilated  by  statute  to  onlinary  pie  v,  Brennan,  45  Barb.  457  ;  Fraieh  9, 

proceedings,  the  relator,  if  othervtise  en*  Cowan,  79  Me.  426 ;  Selby  «.  Portland,  14 

titled,  should  not  be  denied  a  resort  to  Greg.  243  ;  infra,  sees.  844  e(  ««f.,  892; 

this  remedy  on  the  ground  that  he  can  sue  post,  chap.  xzL,   Quo  Warranto ;  dup> 

at  law,  unless  it  appears  that  this  latter  xxiL 
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of  the  State  and  paid  over  to  each  county  to  be  loaned  oat  to  its 
citizens  on  mortgage  security,  and  where  it  was  provided  by  statute 
that  if  any  deficiency  on  foreclosure  should  exist,  the  county  super- 
Tisors  should  raise  the  same  as  the  ordinary  county  charges  are 
levied  and  collected,  it  was  decided  that  the  remedy  of  the  State, 
where  the  supervisors  omitted  to  perform  this  duty,  was  by  mandor 
mu8  against  them,  and  not  by  action  against  the  county,  as  the 
county  was  only  liable  in  the  way  pointed  out  by  the  statuta^ 

^  People   V.    ColamUR   Co.    Sap^  10  fore  the  court.    It  is  noticeable  that  the 

Wend.  868  (1888);  People  «.  UUter  Ck».  case  of  Atkins  v.  Randolph,  81  Vt.  22(1, 

8ap.,  16  Johns.  59  (1819).  is  dted,  which  was  characterized  by  Chief 

The  doctrines  of  the  text,  as  to  mandO'  Juvtioe  Jknio  in  the  manner  heretofore 

«iij^  may  be  illostrated  by  a  brief  refers  noticed.     See,  also,  Weismer  v.  Dou^^as, 

cnce  to  some  of  the  adjudged  cases,  in  64  N.  Y.  91  (1876)  ;  Flatbnah,  In  rs,  60 

which  the  writ  has  been  held  to  be  t^  N.  Y.  898  (1875)  ;  Dnanesborgh  o.  Jen* 

frcper  remedy  to  compel  the  performanoe  kins,  57  N.  Y.  177  ;  Horton  v.  Thompson, 

of  a  public  duty.    Thus,  mandamui  lies  71  N.  Y.  518  (1877) ;  Duncan  v,  Loois- 

to  oompel  pabHc  offioeis,  on  the  division  ville,  8  Bnsh  (Ry.)»  98  (1871) ;  Selma  & 

^  tmmu,  to  apportion  the  money  between  Golf  R.  R.  Co.,  In  re,  46  Ala.  280  (1871); 

them  porsoant   to   the  directions  of  the  ante,    sec    71,    note,    75;    chap.   sdx. ; 

statnte.    People  v.  Marsh,  2  Cow.  (N.  Y.)  People  v.  White,  54  Barb.  622  (1869); 

486  (1824) ;  Higgins  v.  Midland  Co.  Sap.,  Creighton  v,  San  Francisco  Sup.,  42  CaL 

6S  Mich.  16  ;  euUe,  sees.  60,  68,  64,  71,  446 ;  San  Francisco  v,  Canavan,  Jfb,  541. 

and  187-189.  Mandamus  vriU  lie  to  compel  a  diy  to 

To  pay  for  enUkoriMd  public  improo^  make  an  assessmsni,  directed  by  an  act  of 

wunis  within  a  municipality,  the  legisla-  the  legislature,  to  pay  for  buil^gs  pulled 

tme  may  direct  the  local  officers  to  issue  down  to  open  a  public  street,  or  to  make 

its  bonds,  and  upon  their  refusal  to  issue  and    collect  street  assessments.     Shool- 

them,  the  duty  may  be  compelled  by  man-  bred  v.    Charleston,   2  Bay   (S.  C),  68 

damus.    People  v.  Flagg,  11  Am.  L.  Reg.  (1796) ;   Reock  v.  Newark,  83  N.  J.  L. 

80,  decided  by  the  New   Fork  Court  of  129 ;    ante,  sec    784 ;    Himmelmann    v. 

Appeals,  46  N.   Y.  401.     This  case  was  Cofran,  36  CaL  411  ;  Sinton  v.  Ashbury, 

distingnished  in  the  later  case  of  The  Peo-  41  Cal.  525  (1871) ;  Wilson  v,  Berkstraa- 

^  «.  Batchellor,  decided  by  the  Court  of  ser,  45  Mo.  288  (1870) ;  State  v.  Keokuk, 

Appeals  in  1878  (58  N.  Y.  128 ;  18  Am.  9  Iowa,  438 ;  Chapin  v.  Osbom,  29  Ind. 

Bepi  480;  8  Albany  Law  Journal,  120),  99  ;  Rex  v.  Stainforth  &  K.  Canal  Co.,  1 

in  which  it  was  held  that  the  legislature  M.  &  S.  32  ;  Regina  v.  Wilts  &  B.  Canal 

eonld  not  compel  a  municipal  corporation  Co.,  8  DowL  P.  C.  628.    So  the  writ  wiU 

to  become  a  stockholder  in  a  railway  com-  lie  to  a  city  council  to  compel  prosecution 

fMUiy  and  issue  its  bonds  in  payment  for  of  a  local  improvement  commanded  by  a 

file  stock  without  its  consent.     The  opin-  statute  to  be  made.     People  v.  Brooklyn 

km  of  Orooer,  J.,  refers  to  many  of  the  Council,  22  Barb.  404.    So,  also,  to  oom- 

"pKwioaB  esses,  and  admits  that  they  es>  pel  commissumers  of  the  poor  to  discharge 

tablish  that  "  municipal  corporations  may  duties  imposed  on  them,  if  there  be  no 

be  eompeUed  to  enter  into  contracts  for  adequate  remedy  at  law.     Lynah  v.  St. 

•a  exclusive  public    purpofic,*'  but    not  Paul's  Par.  Comm're,  2  McCord  (S.  C), 

**  when  the  purpo^^e  is  private  ; "  and  he  170  (1822) ;  State  v.  Mitchell,  2  Tr.  Const 

tikis  purpose  as   private,  and  did  (S.  C.)   703  ;  Rex  v.  Bank  of  England, 

oomidar  tiie  dedsion  of  the  United  Doug.  506;  post,  sec.  929.    If  the  coun- 

Stetoa  Saprame  Court  in  Olcott  v.  Fond  da  cil  delay  or  refuse  to  order  a  sale  for  delin« 

Lac  Co.  Sup.,  16  Wall.  678  (1872)  {afite,  quent  taxes  mandamus  will  be  ordered  on 

158)  as  conchisive  of  the  question  h^  the  relation  of  a  dtueen  and  taxpayer. 
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§  831  a.    Inadequacy   of  Ordinary  or   Bpeoifio   R«m«dy.  *-The 
principle  that  mandamus  will  not  be  awarded  where  any  of  the 

Hugg  V.  Camden  Cooncil,  89  N.  J.  L.  620    upon  the  mayor  and  aldermen  the  par- 
(1877).  formance  of  a  duty,  such  as  to  appoint 

As  the  writ  lies  to  enforce  public  rights,  comnussioners  to  di9eharg§  a  public  dui^ 
it  will  be  granted  to  compel  the  mayor  to  connected  with  the  navigation  of  a  puUie 
perform  his  duty  as  a  presiding  qfiocr,  after  stream,  mandamus  will  lie.  Sarannah  v. 
default  in  that  respect.  Rex  v.  Everett,  State,  4  Ga.  26  (1848).  In  Otorgia,  a 
Cas.  Temp.  Hardw.  201 ;  Rex  v.  Williams,  city  marshal  may  be  compelled  by  wuMda" 
2  M.  &  S.  141 ;  Willc.  357,  pi.  46  ;  atUe,  mus  to  perform  his  official  duty  to  reaUn 
sees.  208,  209,  270,  272.  And  to  compel  propsrty  Uvied  an  for  taaoes  to  the  daim- 
the  proper  officer  of  the  city  U>  iwiM  a  lu  ant,  on  receiving  the  bond  and  seearity 
tense  to  one  entitled  thereto.  East  St.  required  by  statute.  Mitchell  v.  Hay,  17 
Louis  V.  Wider,  46  lU.  851.  See  People  Ga.  581  (1868).  Maindamua  lies  to  com- 
V.  San  Francisco  Sup.,  20  CaL  591.  pel  city  treasurer  to  receive  wuptms  Jm 

Mandamus  will  lie  to  compel  county  taxes^  if  a  valid  statute  makes  this  his 
commissioners  to  make  a  record  of  their  duty.  Sands  v.  Edmunds,  116  U.  8.  685w 
acHon  in  a  matter  affecting  individual  See  Index,  tit  Cotipons,  Taxes.  It  slw 
rights,  so  that  an  appeal  may  be  taken  if  lies  to  compel  the  county  board  of  andif 
desired.  Warren  Co.  Comm'rs  v.  State,  tors  to  refund  a  fine  paid  to  avoid  impris* 
15  Ind.  250.  And  against  an  officer,  to  onment,  the  judgment  imposing  it  havi» 
compel  him  to  record  a  deed  or  paper,  ing  been  reversed  on  eertiorari,  Psopls 
Strong's  Case,  Kirby  (Conn.),  345  ;  Peo-  v.  Wayne  Co.  And.,  41  Mich.  S23.  Bat 
pie  V.  Collins,  7  Johns.  549  (1811 ) ;  Good-  it  will  not  lie  to  compel  the  refunding  of  a 
ell,  In  re,  14  Johns.  325  (1817);  Wulflange  tax  unlawfully  levied,  if  ther«  is  an  Ism 
V.  McCoUoro,  88  Ky.  361.  And  against  involved  which  ought  to  go  to  a  jury. 
commissioners  of  a  county,  to  compel  Byles  v.  Golden  52  Mich.  612.  A  mom- 
them  to  receive  and  file  a  petition  for  a  damtu  is  the  proper  remedy  for  the  State 
change  of  the  boundaries  of  the  county,  to  compel  an  officer  —  e.  g,,  a  county 
as  required  by  law.  Hawkins  v,  Starke  tor — to  perform  a  public  duty,  in 
Co.  Comm'rs,  14  Ind.  521.  So  it  will  lie  the  State  is  interested,  — e.  g,,  to  issue 
to  compel  the  officer  having  custody  of  tax  duplicate  without  adding  an  illegal 
the  corporate  seal  to  affix  it  to  any  docu-  per  cent.  Hamilton  v.  State,  8  Ind.  451 
ment  to  which  it  is  .the  duty  of  such  of-     (1852). 

ficer  to  put  it.  Tapping  on  Mandamus^  Mandamtts  is  the  appropriate  remedy  ia 
96 ;  8  Blackst.  Com.  110.  As,  for  exam-  any  coercive  proceedings  against  a  eovA- 
ple,  the  seal  to  a  county  warrant.  Prescott  ty  court  to  compel  the  issue  of  himdM  il 
V.  Gonser,  34  Iowa,  175  (1872).  pursuance  of  valid  county  sabeeripC&iMHi 

Where  a  city  charter  provided  for  the  Shelby  Co.  Court  v.  C.  4b  O.  Railway  Cq.« 
election  of  a  board  of  police  conmiissioners,  8  Bush  (Ky.),  209  (1871);  Smith  «.  Bou^ 
whose  duty  it  should  be  to  nominate  to  the  bon  County,  127  U.  S.  105  (1887);  9upr% 
common  council  suitable  persons  to  fill  va-  sec  826.  So  a  tovm  was  oompdled  \i$ 
cancies  occorring  in  the  police  department,  mandamus  to  guarantee  certain  *mm«^% 
but  made  no  provision  for  the  appointment  pursuant  to  its  vote,  executed  bj  tha  nil* 
of  a  clerk  of  the  board,  and  one  of  the  road  company,  which  the  town  had  ante 
members  of  the  board,  at  the  request  of  legislative  authority  voted  to  aid  in  tUi 
his  associates,  acted  as  clerk  and  kept  a  manner.  New  Haven,  M.  4  W.  R.  B. 
record  of  the  proceedings  of  the  board,  it  Co.  o.  Chatham,  42  Conn.  465  (1875) ; 
was  held  that  sack  eUrk  was  not  a  public  Douglas  v.  Chatham,  41  Conn.  Sll. 
offioert  and  that  a  writ  of  maTulamus  would  County.  —  Duty  as  respects  paupsn, 
not  lie  to  compel  him  to  amend  a  record  Where  a  statute  provided  that  wbn  any 
made  by  him.  Pond  v.  Parrott,  42  Conn,  person,  not  a  pauper,  "  shall  fall  lick  and 
It  (1875).    See  ante,  chap.  xi.  die  in  any  county  in  this  State,  not  havi^ 

Whare  a  itatate  is  mandatory,  eigoining    money  to  pay  his  board,  medkal  aid,  cr 
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usual  aud  ordinary  actions  at  law  afford  a  full  and  adequate  remedy, 
or  where  a  statute  provides  a  specific  remedy  for  the  enforcement 
of  the  particular  duty  or  right  in  question,  should,  in  the  author's 
judgment,  be  applied  with  especial  care  where  this  is  the  sole  ground 
of  the  refusal  of  the  writ.  In  general,  no  measui*e  of  relief  is  so  ex- 
actly adapted  to  the  demands  of  justice  as  (to  borrow  the  language  of 
equity)  a  specific  execution  of  the  precise  duty.  Other  forms  of  re* 
lief  may  go  beyond  or  fall  short  of  the  exact  right  of  the  party  ag* 
grieved.  On  principle,  it  would  seem  that  there  ought  in  our  day  to 
be  no  leaning  by  the  courts  against  the  remedy  of  nuMidamus.  If 
the  right  of  the  relator  and  the  corresponding  duty  of  the  respondent 
are  both  clear,  a  court  which  denies  the  writ  on  the  sole  ground  that 
an  ordinary  action  will  give  a  full  and  adequate  remedy  ought  to 
make  sure  that  such  remedy  is  as  complete  and  effectual  as  the 
remedy  by  mandamus.  So,  if  the  writ  is  denied  on  the  sole  ground 
that  a  statute  has  provided  a  specific  remedy,  the  legislative  intent 
that  such  remedy  should  be  exclusive  ought  to  be  clear,  particularly 
if  it  is  less  complete  and  effectual  than  the  remedy  by  numdamus. 
It  is  not  intended  by  these  refiections  to  deny  the  soundness  of  the 
general  rule  stated  in  the  preceding  sections,  but  rather  to  suggest 
the  wisdom  of  more  caution  in  its  application  than  has  sometimes 
been  observed,  where  the  relief  by  mandamus  was  clearly  adequate, 
but  where  this  remedy  has  been  refused  for  the  single  reason  that 
the  relator  ought  to  bring  an  ordinary  action,  or  that  he  is  confined 
to  a  statute  remedy,  although  the  latter  is  not  expressly  declared, 
and  by  fair  intendment  does  not  appear,  to  be  exclusiva 

Mandatory  and  Discretionary  Powers. 
§  832  (669).    Distinotion  between  Discretionaly  Powers  and  Im- 


Ive  Duties.  —  Powers  conferred  upon  municipal  corporations 
are,  as  we  have  heretofore  seen,  of  two  general  classes,  —  the  one 
mandatory,  the  other  discretionary.^    Discretionary  powers  are  not, 

bmiil  expenses,  it  sball  be  the  dnty  of  the  wealth  o.  PittsbaTgh,  34  Pa.  496,  516,  per 

eonnty  court    to  make  each    allowances  Strong,   J.  ;   Anne    Ar.  Co.   Comm'rs   v. 

therefor  as  shall  seem  jost,"  it  was  held  Dackett,  20  Md.  468  ;  Alleghany  Co.  Sch. 

tlist  this  extended  to  persons  of  this  class  Comm'rs  v.  A.  Co.  Comm'rs,  lb.  449 ;  Rex 

within  the  limits  of  an  incorporated  place,  v.  Hastings,  1  D.  &  R.  148  ;  Baltimore  v, 

the  corporation  charter  being  silent  on  the  Marriott,  9  Md.  160  ;  Meyer  v.  Carolan, 

SQfaject;  and  that  the  coanty  could  be  9  Tex.  250 ;  Queen  v.  Bristol  Dock  Co.,  2 

eompeUed,  byniafu2ami»,tomakeaproper  Ry.  &  Canal  Cases,  599  ;  Sights  v.  Yar« 

aDowaace  when  snch  expenses  have  been  nails,  12  Gratt.  292  ;  Goodrich  v.  Chicago^ 

ineaiTed.  Onnn's  Adm.  v.  Pulaski  Coanty,  20  111.  445  ;  Napa  VaL  R.  R.  Co.  v.  Napa 

B  Aik.  427  (1840).  Co.  Sup.,  30  CaL  435  ;  Ottawa  v.  People, 

^  Ante,  chap.   r.  sec.   98;    Common-  48  111.  233  (1868);  People  v.  Brooklyn,  22 
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unless  in  extraoTdinary  and  exceptional  instanoes  of  gross  abase,  sub- 
ject to  judicial  control ;  ^  but  duties  imperatively  eiyoined  may,  as 
we  have  just  shown,  be  enforced  by  mandamus. 

The  general  rule  is  this :  If  the  inferior  tribunal,  corporate  body, 
or  public  agent  or  officer  has  a  discretion,  and  ads  and  exercises 
it,  this  discretion  cannot  be  controlled  by  mandamiis.  But  if  the 
inferior  tribunal,  body,  officers,  or  agents  refuse  to  a4st  in  cases  where 
the  law  requires  them  to  act^  and  the  party  has  no  other  l^;al 
remedy,  and  where,  in  justice,  there  ought  to  be  one,  a  mandamus 
will  lie  to  set  them  in  motion,  to  compel  action ;  and,  in  proper 
cases,  the  court  will  settle  the  legal  principles  which  should  goyem, 
but  without  controlling  the  discretion  of  the  subordinate  jurisdictiox^ 
body,  or  officer.^ 


Barb.  404;  Bock  Island  Ca  Sap.  v.  United 
States,  4  Wall.  435,  444  (1866),  where 
Mr.  Justice  Swayne  distinguishes  the  two 
classes  of  powers ;  Rex  o.  Eye  Bor.,  2  D.  & 
R.  172,  construing  the  words  "shall  be 
lawful." 

^  A.Uc,  chap.  v.  sec.  94;  tupra,  sec. 
827  ;  post,  chaps,  zxii.  (sec.  857),  xxilL 

Where  a  discretion  is  abused,  and  made 
to  work  ii^ustice,  it  may  be  oontroUed  by 
m%iidam\u,  Glencoe  v.  The  People,  78 
III  382;  Eeogh  v.  Wilmington,  4  Del 
Ch.  491.  Where  an  act  requires  the  ex- 
ercise of  the  judgment  of  an  officer  manda- 
mus will  not  lie.  Sansom  v.  Mercer,  68 
Tex.  488. 

3  Giles's  Case,  2  Stra.  881  ;  Rex  v. 
Nottingham  Jus.,  Sayer,  217 ;  HuU  v, 
Oneida  Co.  Sup.,  19  Johns.  259  (1821)  ; 
Gourley  r.  Allen,  5  Cow.  (N.  Y.  )  644  ; 
People  V.  Albany  Co.  Sup.,  12  Johns.  414; 
Nelson,  In  re,  1  Cow.  (N.  Y.)  417  ;  Baily, 
In  re,  2  Cow.  (N.  Y.)  479;  Elkins  ». 
Atheam,  2  Denio  (N.  Y.),  191;  People  v, 
Dutchess  Co.  Sup.,  1  Hill  (N.  Y.),  50  ; 
People  V,  N.  Y.  Sup.,  76.  862  ;  People  v. 
Dutchess  &  C.  R.  R.  Co.,  58  N.  Y.  152 
(1874)  ;  People  v.  La  Salle  Co.  Sup.,  84 
III  303  ;  Commonwealth  v.  Park,  9  Phila. 
(Pa.)  481  ;  People  i;.  Cass  Co.  Comm'n, 
77  111.  438  (1875)  ;  Turner,  Inre,  5  Ohio^ 
642,  543,  per  Lane,  J.  ;  McKean  v,  Louis* 
▼ille,  18  B.  Mon.  (Ky.)  9 ;  Commonwealth 
V.  Henry,  49  Pa.  St.  530  ;  Kennedy  v. 
Washington,  3  Cranch  C.  C.  595  ;  Sute 
V.  Robinson,  1  Kan.  188,  220 ;  Magee  v, 
C2idt¥ent  Co.  Sap.,  10  Cal.  376  ;  State  v. 


Wilmington  Cooiioi],  8  Hairing.  (Del) 
294 ;  Michigan  City  v.  Roberts,  84  Ind. 
471 ;  Dechert  v.  Commonwealth,  118  Fk 
St  229 ;  Hndmon  v.  Slaoghter,  70  AIil 
546;  Madison  v.  Smith,  STInd.  SOS; 
Rice  a  &  F.  Mach.  Ik  I.  Co.  v.  Worcattei^ 
130  Mass.  575 ;  Man  v.  Liddle,  15  Ner. 
271  ;  Ahiens  v.  Fiedler,  48  N.  J.  L.  400  ; 
State  V.  Ames,  81  Minn.  440.  Tlie  wril 
oi  mandamus  liee  to  compel  a  paUic  offioer 
to  perform  a  daty  oonceming  which  hft-ii 
vested  with  no  diacretionary  power,  and 
which  is  either  imposed  on  him  by  sobs 
express  enactment,  or  necessarily  resnlti 
from  the  office  which  he  holds.  Pond  SL 
Parrott,  42  Conn.  18  (1875).  A  mamdo' 
mus  will  not  issue  to  compel  a  pnUie 
officer  to  perform  a  ministerial  dnty,  when 
the  evidence  shows  that  his  abili^  to  do 
so  depends  on  the  co-opemtive  actioii  of  a 
third  person  who  is  not  before  the  eomL 
State  V,  Cavanac,  80  La.  An.  237 ;  mUt^ 
sec  113  ;  poti,  sec.  864,  note. 

The  principle  in  the  text  is  wcR  illn^ 
trated  by  the  case  of  The  King  v.  Bristol 
Dock  Co.,  6  B.  4b  a  181,  in  which  tbs 
dock  company  was  authorised  bj  Fisrila- 
ment  to  make  a  floating  harbor  in  tbs 
city,  and  requimi  "  to  make  aiioli  alteia- 
tions  and  amendments  in  the  aeimt  of 
said  city  as  vdfjtA  or  shoold  be  neessssiy 
in  consequence  of  the  floating  of  said  hsr> 
bor,"  and  it  was  decided  that  the  diradon 
might  by  mjomdamuB  be  commands^  ia 
the  words  of  the  act,  "  to  mske  such  alNi^ 
ations,"  &c  ;  but  the  natare  of  the  altsi^ 
tions  coold  not  be  spsoifisdt  m  this  was  a 


k 
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§  833  (670).  8ame  subjeot.  Mandamns  to  Federal  Offloera.  — 
Thus  a  mandamus  will,  in  cases  to  which  the  writ  is  adapted,  be 
issaed  by  the  proper  Federal  court  to  an  officer  of  the  Federal  gov- 
ernment, commanding  him  to  do  a  mere  ministerial  act,  but  not  one 
which  involves  the  exercise  of  judgment  and  discretion.^ 

§  834  (671).  Same  subjeot.  "Writ  to  Pnblio  Offloers  of  a  State. 
—  So  where  there  is  a  duty  purely  ministerial,  and  not  discretionary, 
devolved  by  law  upon  the  public  officers  of  a  State,  and  the  refusal 
or  neglect  to  perform  the  duty  affects  a  specific  legal  right,  the  per- 
son thereby  injured  may  have  a  mandamus.  This  doctrine,  under 
the  conditions  just  stated,  has  been  very  generally  considered  to  be 
applicable  to  the  executive  head  of  the  State ;  but  if  so,  it  should  ob- 
viously be  limited  to  cases  where  the  right  of  the  relator  is  plain  and 
the  duty  of  the  executive  clearly  ministerial,  and  not  discretionary. 
The  leading  cases  on  this  subject  are  referred  to  in  the  note.^ 

natter  comniittad  hj  Parliament  to  the  Ohio  St.  8S6 ;  Welch  v.  Mahaska  Co. 
Judgment  and  diacretion  of  the  directon  of  Sap.,  28  Iowa,  199  ;  People  v.  Contract- 
the  c(»npany.  ing  Boaid,  27  N.  T.  878  ;  &  c.  46  Barb. 
The  role  it  farther  illostrated  in  two  254  ;  8.  c.  88  N.  Y.  882 ;  Commonwealth 
eaaea  in  Maasachuaetts,  being  applicationa  v,  Henry,  49  Pa.  St.  580  ;  People  v.  Bren- 
for  mimdamuM  to  compel  a  mayor  to  sign  nan,  89  Barb.  651 ;  Boren  v.  Darke  Co. 
Ueenaea,  iHiich  had  been  granted  by  the  Comm'rs,  21  Ohio  St  811 ;  State  v.  Bar- 
board  of  aldermen.  In  Braconier  v.  Pack-  low,  48  Mo.  17  (1871) ;  Dean  v.  Borchse- 
vd,  186  Maaa.  50,  the  writ  was  awarded  nius,  80  Wis.  286  (1872) ;  People  v. 
becanse,  under  the  statute  in  force,  the  Campbell,  72  N.  Y.  496;  Kelly  v,  Chi- 
signing  of  the  license  was  a  merely  minis-  cage,  62  111.  279  (1871).  As  to  righU 
terial  duty.  In  Deehan  v.  Johnson,  141  of  lowest  bidder,  ante,  chap.  xiv.  sees. 
28,  the  writ  was  refused  because  466-470. 


the  particular  statute  conferred  upon  the  ^  KendaU  v.   United   States,   12   Pet. 

mayor  a  separate  responsibility  and  dis-  524  ;  Decatur  v.  Paulding,  Sec.  Navy  (to 

cretion  as  to  signing  the  license.     But  in  compel  defendant  to  pay  pension),  14  Pet. 

Amperse  v.  Kalamazoo  Council,  59  Mich.  497  (1840);  Reesidev.  Walker,  Sec.  Treas., 

78,  a  mandamut  was  awarded  to  compel  11  How.  272 ;  United  States  r.  Guthrie, 

a  common   council  to  approve  a  liquor  Sec.  Treas.,  17  How.  284  ;  Same  v.  Sea- 

dealer's  bond,  though  by  statute  it  had  man,  lb.  225  ;  Brashear  r.  Mason,  6  How. 

power  to  determine  upon  its  sufficiency,  97 ;  United  States  v.  Land  Comm'rs,  5 

liolding  that  it  must,  without  unnecessary  Wall.  568  ;  De  Groot,  In  re,  6  Wall.  497 ; 

delay,  either  approve  the  bond  or  give  its  Secretary  of  lut.  v.  McGarrahan,  9  Wall. 

reasons  for  not  doing  so.     Where,  how-  298,  812  ;  Canick  v,  Lamar,  116  U.  S. 

mwer,  there  was  nothing  to  show  that  the  423 ;  Bayard  v.  United  States,  127  U.  S. 

relDMl  to  approve  the  bond  was  capricious  246  ;  Parker,  Jle,  120  U.  S.  786  ;  Brown, 

or  to  rebut  the  presumption  that  all  ques-  Be,  116  U.  S.  401 ;  Newport  v.  Berry,  80 

tions  had  been  Curly  passed  upon,  matido'  Ky.  854. 

WMM  was  refused.    Parker «.  Portland  Trs.,  A  State  court  cannot  issue  a  manda' 

bi  Hich.  808.  mu$  to  an   officer  of  the  United  States. 

MmidoKMrn  held  not  to  Ue  to  enforce  McClung  o.  Sillimsn,  6  Wheat.  598. 

tilt  sward  of  a  contract  to  the  lowest  bidder,  *  When  the  act  neglected  to  be  done  by 

8t«te  V.  Fond  du  Lae  Bd.  of  Ed.,  21  Wis.  (he  governor  of  a  State  is  purely  ministerial, 

68S ;   State  «.  Comm'rs  of  Printing,  18  not  discretionary,  and  affects  a  specifio 
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§  835  (672).   Official  Disoretioii  not  controllable  bj  Mandamoa. 

—  On  the  principle  that  official  discreiion  cannot  be  jvdidaUy  inUr* 
fered  toith  by  mandamtis,  this  writ  will  not  lie  to  control  the  discre- 
tion of  commissioners  to  determine  the  site  for  a  county  seat,  they 
having  been  directed  to  locate  it  as  near  the  centre  of  the  county  as 
a  suitable  location  could  be  obtained,  and  having  made  a  selection, 
although  it  was  admitted  that  it  would  be  granted  to  compel  them 
to  act^  So  where  the  statute  vests  the  county  commissioners  with 
the  power  to  determine  when  a  court  house  and  jail  shall  be  erected 
by  the  county,  mandamtis  will  not  lie  to  compel  them  to  erect  those 
buildings,  or,  if  the  contract  has  been  let,  to  proceed  with  the  ereo* 
tion  thereof.^  But  if  a  county  board  neglecting  a  plain  statute  duty 
fails  to  provide  any  kind  of  a  jail,  and  the  finances  of  the  county 

private  right,  a   mandamuB  may  issne.  Gotten  v,  EUia,  Gov.,  7  Jones  L.  (N.  C.) 

SUtev.  Chase,  Gov.,  5  Ohio  St.  528(1856).  545;  State  v.  Wrotnowaki,  Sac,  17  La. 

Thus  the  governor  wiU,   by  mandamus.  An.  156;  Biddle  v,  WUlaid,  Oov.,  10  Ind. 

be  compeUed,  in  a  proper  case,  to  issne  62  (1857) ;  Bryan  «.  Cattail,  And.,   15 

commission  to  an  officer  presenting  l^gal  Iowa,  538;  Nichols  v,  Ciabba,  Compt.,  4 

evidence  of  his  election.    State  v.  Moffit,  Stew.   &  P.   (Ala.)  154  (1SS8);    86  Ala. 

5  Ohio,  858,  862,  per  Hitchcock,  J. ;  State  871 ;  Pacific  R.  B.  Co.  v.  Price,  Gov.,  28 

V.  Chase,  Gov.,  5  Ohio  St.  528  (1856).  Mo.  853  ;  Chamberlain  v.  Sibley,  Gov.,  4 

Contra,  Hawkins  v.  Conway,  Gov.,  1  Ark.  Minn.  309.    In  Maurin  v.  Smith,  6  Am. 

570  (1839) ;  State  v.  Price,  Gov.,  25  N.J*  L.  Beg.  (k.  8.)  680;  8.  0.  8  B.  1.  192; 

L.  831  (1856),  in  which  the  right  to  issne  a  5  Am.  Rep.  564,  mandamui  was  held  not 

mandamus  to  the  governor,  in  any  case,  is  to  lie  to  compel  the  governor  to  parfona 

denied.    People  v.  Governor,  29  Mich.  820  one  of  his  statutory  duties  as  commandaiw 

(1874) ;  8.  c.  18  Am.  Rep.  89,  where  the  in-chief.    Mandamus  lies  against  tba  osi* 

subject  is  elaborately  considered  and  the  ditor  of  Stale  or  comptroller  af  public  ae- 

conflicting  cases  cited  by  Cooley,  J. ;  he  counts,  where  the  right  of  tha  pl^intflf  |g 

draws  a  distinction  between  the  governor  clear  and  no  other  remedy  is  pirovidady 

and  the  heads  of  executive  departments,  and  the  duty  is  not  discretionaiy.     Divina 

People  V.  Bissell,  Gov.,  19  111.  229  ;  State  v.  Harvie,  7  T.  B.  Mon.  (Ky.)  440;  Stata 

V.  Warmoth,  Gov.,  22  La.  An.  1  (1870)  ;  v.  Graham,  And.,  24  La.  An.  429  (1872) ; 

8.  0.  13  Am.  Rep.  126  ;  Rice  v.  Austin,  Nichols  v.  Crabbe,  Compt.,  4  Stew.  4  P. 

Gov.,  19  Minn.  103  (1872) ;  s.  c.  18  Am.  (Ala.)   154    (1833)  ;    Fowlar   v.    Pairasb 

Rep.  330  ;  State  v.  Dike,  Treas.,  20  Minn.  Compt,  2  Cal.  165  ;  Towk,  Compt,  fu 

363  (1874) ;  Selma  &  G.  R.  R.  Co., /n  rtf.  State,   8   Fla.    208;   Stata  «.   AndonoB 


46  Ala.   230  (1871).     It  has  been  else-     (N.J.),  18  At  Rep.  584  (1889).    T9 
where  held  that  the  governor  or  executive    treasurer.    State  v.  Dabadat,  S4  La.  An. 


officers  of  a  State  may,  by  means  of  this  16.     Conira,  State  «.  Dike,  20 

writ,  be  compelled  to  perform  a  mere  min-  (1874). 

isterial  duty  or  act  in  which  individuals  ^  State  v.  Bonner,  Bosbaa  L.  (N.  C.) 

have  an  interest    State,  ex  reL  Low  v,  257  (1858).    As  to  coonty  aeat  alaetku^ 

Towns,  Gov.,  8  Ga.  360  (1850) ;  Middle-  and  the  remedy  for  fraiidi  tharaiii,  by 

ton  V,  Low,  Gov.,  80  Cal.  596  ;  Harpen-  mandamus  and  in  equity,  aaa  I^opla  fw 

ding  V,  Haight,  Gov.,  39  Cal.  189  ;  8.  o.  Wiant,  Trees.,  48  lU.  268  (1888) ;  md, 

2  Am.  Rep.  432  ;   Board  of  Liquidation  also,  People  v.  Salomon,  Cook  Co.  CMc, 

of  La.  V.  MoComb,  92  U.  S.  531  (1877)  ;  51  111.  89. 

SUte  p.  Kirkwoo<l,  Gov.,  14  Iowa,  162 ;  *  Black,  In  rs,  I  Ohio  8t  30  (185t)| 

Magruder  v,  Swann,  Gov.,  25  Md.  173 ;  post^  sec.  865,  nota. 
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justify  the  construction  thereof^  the  board  may  be  compelled  by 
mandamus  to  build  or  provide  one,  but  the  court  cannot  control  the 
discretion  of  the  board  as  to  the  kind  of  jail.^ 

§  836  (673).  Bame  snbjeot.  —  So  where  the  building  of  bridges, 
cr  the  making  of  local  improvements,  is  a  discretionary  power  en- 
trusted to  public  or  municipal  corporations,  and  the  proper  author* 
itiea  thereof  have,  in  good  faith,  decided  according  to  their  judg- 
ment, mandamus  wiU  not  be  issued  to  compel  them  to  a  different 
coursa^  But  a  provision  in  a  municipal  charter  that  the  council  shall 
^  cause  the  streets  to  be  kept  in  repair  '*  has  been  held  not  to  confer  a 
discretionary  power,  but  to  enjoin  a  duty,  the  performance  of  which 
may  in  cases  to  which  the  writ  is  adapted  be  compelled  by  man- 
damus,^    The  performance  of  this  duty  is  sometimes  enforced  by 

^  People  V.  La  Salle  Co.  Sup.,  84  lU.  ized,"  bat  did  not  require,  the  levy  of  the 

SOS.    See  as  to  discretionary  powers,  Hall  tax,  and,  no  private  rights  having  inter- 

V.  Oneida  Co.  Sap.,  19  Johns.  259;  People  vened,  a  mandamus  to  levy  the  tax  was 

«.  Albany  Co.  Sap.,  12  Johns.  414 ;  Peo«  refased.    Rollersyille  Tamp.  R.  Comm'rs 

pie  V.  Snperior  Coart,  5  Wend.  114 ;  Gonr-  v.  Sandasky  Co.  Comm'rs,  1  Ohio  St  149, 

ley  V.  Allen,  5  Cow.  (N.  T.)  644  ;  King  v.  approyiug  and  distinguishing  New  York 

Bristol  Dock  Co.,  6  Bam.  &  C.  181 ;  18  v.  Furze,  8  Hill  (N.  Y.),  612.    In  Eng- 

£.  C.  L.  189.  land  it  has  been  held  that  maiidam'UB  will 

*  State  0.  Essex  Co.  Fr.,  28  N.  J.  L.  214  not  be  issued  to  determine  which  of  two 

(1S51) ;  Mich.  City  v.  Roberts,  84  Ind.  471  parishes  is  liable  to  repair  a  road,  under 

(1870) ;  State  v,  Jefferson  Par.  Pol.  Jury,  local  acts.   Reginav.  Oxford  &  W.  Tump. 

82  La.  An.  611  (1870) ;  post,  chap,  xxiii.  Roads,   18  A.   k  E.  427.      See  Rex  v. 

The  judgment  and  discretion  of  the  Llandilo  Dist.  R.  Comm'rs,  2  D.  &  £.  T.  B. 
town  supervisors  as  to  the  necessity  of  888.  Municipal  dtUtes  as  to  ferries  may  be 
bridges  and  repairs  thereon  cannot  be  con-  enforeed  by  mandamus.  Ante,  sec.  114. 
trolled  by  mandamus  when  the  statute  *  Hammar  v.  Covington,  8  Met.  (Ky.) 
makes  them  the  judges  of  the  necessity.  494  (1861);  Uniontown  Bor.  v.  Common- 
State  r.  Mt.  Pleasant  Sup.,  16  Wis.  618.  wealth,  84  Pa.  St.  298  (1859) ;  State  v. 
But  the  duty  to  repair  and  rebuild  bridges  Orange,  81  N.  J.  L.  181.  The  foregoing 
may,  when  it  is  not  discretionary  and  is  cases  approved  and  followed  in  People  v. 
clear,  be  enforced  by  mandamus*  Howe  Bloomington,  68  111.  207  (1872),  where  ex- 
r.  Crawford  Co.  Comm*rs,  47  Pa.  St.  861 ;  press  power  to  keep  streets  in  repair  and  to 
Treat  v.  Middletown,  8  Conn.  248  ;  An-  prohibit  obstractions  was  held  to  impose 
gnsta  Tp.  Municipality,  In  re,  12  Up.  the  duty  ;  and  the  court,  at  the  instance 
Can.  Q.  B.  522  ;  Queen  v,  Haldimond  of  a  private  relator,  granted  a  mandamus 
Co.  Mun.  Corp.,  7  TTp.  Can.  L.  J.  266  ;  to  compel  the  city  to  remove  specified 
Bnmder  v.  Chesterfield  Co.  Ct.  Jus.,  5  obstructions  in  the  street  It  was  held 
Call  (Va.),  548;  Ottawa  v.  People,  48  in  Illinois  to  be  no  objection  to  main- 
Ill.  288  ;  People  v.  Dutchess  Co.  Sup.,  1  taining  a  mandamus  to  compel  highway 
Hill  (N.  Y.),  50 ;  People  v,  Dutchess  Co.  R.  commissioners  to  remove  specified  obstrac- 
B.  (^  58  K.  Y.  152  (1874);  Pumphrey  v.  tions  in  the  highway,  that  there  was  a 
Baltimore,  47  Md.  145.  County  commis-  statutory  remedy  by  indictment,  as  under 
sfoners  were,  by  statute,  "  authorized"  the  legislation  of  that  State  the  remedy  by 
•nnnally,  at  their  June  session,  to  levy  a  mandamus  is  not  affected  by  the  existence 
tax  "  for  the  construction  and  mainte-  of  another  legal  remedy.  People  «.  C!om« 
nance  of  a  free  turnpike  road  through  their  missioners,  22  Northeast.  Rep.  596  (1889). 
eoanty."    It  was  held  that  it  *<  author-  Distinguished,  Michigan  City  v.  Bobert^ 
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indictment,  but  more  frequently  by  the  indirect  means  of  a  private 
action  for  damages.^ 

§  837.  InstanceB  Ulustrating  Use  and  Application  of  the  "Writ.  -^ 
In  a  somewhat  recent  case,  a  statute  after  authorizing  the  city  of 
Boston,  for  the  purpose  of  abating  a  public  nuisance,  to  raise  the 
grade  of  lands  in  a  particular  district  and  to  assess  the  expense 
thereof  upon  the  owners  of  the  lands,  enacted  that  any  person  en* 
titled  to  any  estate  in  such  land,  and  dissatisfied  with  the  assessment^ 
might  give  notice  to  the  city  council,  and  thereupon  the  city  shall 
take  his  land,  the  title  by  the  statute  vesting  absolutely  in  the  city, 
and  within  sixty  days  thereafter  file  in  the  registry  of  deeds  a  de* 
scription  thereof,  together  with  a  statement  that  it  was  taken  under 
the  statute,  which  description  and  statement  should  be  signed  by 
the  mayor,  and  the  title  to  the  land  so  taken  should  vest  in  the  city. 
The  owner  of  an  estate  in  such  land,  being  dissatisfied  with  the 
assessment,  gave  notice  accordingly,  and  ofiered  to  surrender  his 
estate  to  the  city.  The  city  council  neglected  to  take  it,  but  instead 
it  passed  an  order  vacating  the  assessment.  The  owner  applied  for  a 
writ  of  mandamtis  to  the  city  council  and  to  the  mayor,  both  of  whom 
in  their  answers  relied  on  the  order  vacating  the  assessment  It  was 
held  that,  as  soon  as  the  assessment  was  made,  the  owner  had  the 
right  under  the  statute  to  surrender  his  estate,  and  the  city  council 
could  not  afterwards  vacate  the  assessment ;  and  that  the  mandamm 
should  issue,  not  only  to  the  city  council  to  take  the  land,  but  also 
to  the  mayor  to  sign  the  description  and  statement,  although  he 
could  not  do  so,  or  be  in  default  for  not  doing  so,  until  the  dty 
council  had  passed  an  order  taking  the  land,  and  although  he  might 
by  the  terms  of  the  statute  sign  the  description  and  statement  at 
any  time  within  sixty  days  after  the  taking.^ 

The  performance  of  the  duty  enjoined  by  statute  upon  a  munici- 
pal  corporation  to  run  a  ferry  as  a  toll  ferry  may  be  compelled  by 
mandamus  although  the  city  council  may  have  a  discretionary  power 
to  fix  the  rates  of  toll.* 

Mandamus  to  Election  Officers. 

§  838  (674).  MandamoB  as  respeots  Monioipal  Bleotloni  and 
Offloers.    In  England.  —  In  a  previous  chapter  the  powers  of  muni- 

84  Ind.  471  (1870) ;  Indianapolis  &  Cine.         ^  Harosworth  v,  Boston,  181  Maa.  178L 

R.  R.  Co.  r.  State,  87  Ind.  489  ;   afU4t  See  anU,  sees.  608»  609»  610. 

chapter  on  Streets,  sec  728,  note.  •  Attomey-Oenend    «.     Bottaii,     US 

^  See,  po8l,  chap.  xxlL  ;  also,  chap.  Mais.  469  (1877) ;  anU^  see.  114. 
zziiL,  as  to  liability  for  defective  streets. 
Poit^  sees.  988,  934. 
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cipal  corporations  as  to  elections  and  officers  therein  have  been  consid- 
ered;^ and  it  may  be  here  stated  as  a  general  proposition  that 
mandamtis  is  ordinarily  the  appropriate  remedy  to  compel  them 
and  their  officers,  in  case  of  refusal  or  neglect,  to  perform  their 
duties  in  these  respects.^  In  England  the  writ  Ues,  and  is  con- 
stantly issued,  to  compel  the  corporation  to  elect  a  mayor  and 
other  corporate  officers  according  to  their  duty ; '  but  if  the  office 
is  full  by  the  possession  of  an  officer  de  facto  under  color  of  right,  a 
mandamus  will  not,  as  hereafter  explained,  be  granted  to  proceed 
to  a  new  election  until  the  person  in  possession  has  been  ousted  upon 
proceedings  in  quo  warranto.^  "The  court,**  says  Mr.  "Willcock,* 
"  will  grant  a  mandamtts  to  proceed  to  an  election  of  a  new  mayor, 
after  the  charter  day  has  passed  without  such  election,  where  the 
former  mayor  having  the  power  to  do  so  holds  over,  and  refuses  to 
convoke  an  assembly  ^  for  that  purpose,  unless  the  charter  restrains 

^  Ante,  chap,  iz.,  on  Municipal  Elec-  846 ;  pod,  sec.  S92.      Section  cited  and 

lions  and  Officers.  approved.    People  v,  Brooklyn  Council, 

«  lb.  ;  Lamb  v,  Ljmd,  44  Pa.  St.  886  ;  77  N.  Y.  503. 

8.  c.  Brightly's  Election  Cases,  624-681,  *  Willc.  857,  pL  45 ;  lb,  861,  pL  56  ; 
and  note  of  the  learned  editor.  Demarest  Rex  v.  Cambridge,  4  Burr.  2011 ;  Rez  v. 
V.  Wickbam,  68  N.  Y.  320,  824  (1875)  ;  Scarborough,  2  Stra.  1180 ;  Rex  v.  Nor- 
Lewis  r.  Marshall  Co.  Comm'rs,  16  Kan.  wich,  1  B.  &  Ad.  810 ;  AngeU  &  Ames, 
lOS  (1876) ;  Qlencoe  v.    People,   78  111.  sec.  700. 

382  (1875). .   In  Kentucky  mandamus  is  ^  As  to  Corporate  Assembly,  see  ante, 

the  proper  remedy  to  prevent  the  entry  chap.  x. 

upon  record  of  a  rote   upon  a   "local  Where,  "by  the  charter,"  the  office  of 

option  '*  law,  if  the  act  is  unconstitntionaL  alderman  becomes  immediately  yacant  by 

&yle  V,  Owen  Co.  Court,  83  Ky.  61.  his  election  and  acceptance  of  a  public 

*  Rex  V,  Cambridge,  4  Burr.  2008 ;  office,  he  is  neither  an  alderman  de  facto 
Bex  V,  Tregony,  8  Mod.  118;  Rex  v.  nor  (is  yur«,  and  it  is  the  duty  of  the  com- 
Abington,  1  Ld.  Raym.  561 ;  Rex  v.  St.  mon  council  to  order  a  special  election 
Martin,  1  Term  R.  149;  Rex  v.  Liver-  to  fill  the  vacancy.  If  the  officer  acts 
pool,  1  Barnard.  88 ;  Rex  v.  Woodrow,  2  as  alderman  the  remedy  is  not  by  quo 
Term  R.  782  ;  Rex  v,  Scarborough,  2  icarranto  but  by  mandamus  to  compel  the 
Stra.  1180  ;  Rex  v,  Leyland,  3  M.  k  S.  ordering  of  a  special  election.  People  v, 
184  ;  Rex  v,  Thetford.  8  East,  270  ;  Rex  Brooklyn  CouncU,  77  N.  Y.  603  ;  People 

9,  Norwich,  1  B.  A  Ad.  810  ;  WiUc.  857,  v.  Nostrand,  46  N.  Y.  881 ;  People  v.  Car- 
pL  45 ;  Jb.  861,  pi.  56  ;  Tapping  on  Man-  rique,  2  Hill  (N.  Y.),  93  ;  Lamb  v,  Lynd, 
damue,  165 ;  Rex  v.  York,  4  D.  &  E.  T.  44  Pa.  886 ;  SUte  v.  Rahway,  33  N.  J. 

B.  669;  Stephens's iVi«/Vit«,  2293-2295;  U  HO;  Fish  v.  Weatherwax,  2  Johns. 
Bmc  «.  Winchester,  7  A.  &  E.  215  ;  Regina     Cas.  217. 

».  Pembroke  (corporation  of),  8  Dowl.  P.  If   municipal  corporations  neglect  to 

C.  802 ;  Regina  v.  Leeds,  7  A.  &  E.  963  ;  hold  elections  as  empowered  by  the  re- 
Onnt  on  Corp.  204,  208,  218,  219.            '  medial  statute  of  11  Geo.  I.,  chap,  iv.,  by 

*  Bex  V.  Bankee,  8  Bnrr.  1454 ;  Rex  which  they  are  authorized  to  supply  the 
«.  Cambridge,  4  Burr.  2011 ;  Rex  v.  Rad-  vacant  offices  of  mayor,  they  may  be 
fbfd,  1  East,  80  ;  Rex  v.  Truro,  8  B.  &  A.  compelled  to  fill  them  by  mandamus. 
MS  ;  Rex  v,  Derby,  7  A.  &  E.  419  ;  Reg.  Rex  v.  Oxford,  Cas.  temp.  Hardw.  178  ; 
V.  Hiomt,  lb.  960  ;  lb.  906;  Rex  o.  Col-  Rex  v.  Cambridge,  4  Burr.  2011 ;  Willc 

r,  2  Term  B.  259  ;  infra,  sees.  842-    860. 
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the  right  of  electing  to  a  particular  time ; "  and  "  it  will  be  granted 
for  the  election  of  bailiffs,  chamberlains,  coroners,  and  other  an- 
nual officers,  although  not  the  chief  officers  of  the  corporation." 

§  839  (675).  In  this  Country.  —  So,  in  this  country  it  has  been  de- 
cided that  an  election  for  municipal  officers  may  be  field  after  the  chat' 
ter  day,  and  that  a  mandamua  may  be  granted  to  compel  the  proper 
officers  to  give  notice  thereof.^  And  the  writ  will  lie  in  the  name 
of  the  State  on  the  relation  of  a  voter  to  compel  the  municipal  coun- 
cil to  hold  or  appoint  a  special  election,  according  to  the  charter, 
to  fill  a  vacancy  in  their  body,  when  this  is  a  duty  enjoined  upon 
them  ;  and  to  justify  the  writ  there  need  not  be  a  positive  refusal ; 
unreasonable  delay,  manifesting  an  intention  not  to  perform  the 
duty,  is  sufficient^  So  where  it  is  made  by  charter  the  duty  of  the 
select  and -common  councils  to  a^ssemile  in  joint  meeting  to  appoint 
certain  corporate  officers,  not  elected  by  the  people,  and  the  time 
for  the  meeting  is  fixed  by  law  or  ordinance,  it  is  not  discretion- 
ary in  one  of  these  bodies  to  refuse  to  meet  with  the  other,  and  if  it 
does  so  refuse,  its  members  may  be  compelled  by  mandamus.^ 

§  840  (676).  To  CanvaM  Votes. — Municipal  councils,  as  we  have 
before  seen,  are  often  invested  with  the  control  of  municipal  electiooSi 
and  are  made  canvassers  and  judges  of  the  result^  and  they  may  be 
compelled  to  perform  their  duties  in  this  respect  by  mandamus^ 

As  to  right  of  officer  to  hold  over,  see  omitted.     Reg.  v.  Monxnoath,  L.   R.  f 

aathorities  last  cited,  and  also  ante,  chap.  Q.  B.  251 ;   Rochester  v.  R^.,  27  Lav 

ix.  sec.  217.  J.  Q.  B.  486  ;  Add.  on  T6rts  (4tkEiig. 

1  People  i;.FairbQry,  51 111.149  (1869);  ed.),  1057.     AnU,   sees.   S16-221,  824; 

8.  p.  State  V.  Smith,  22  Minn.  218  (1875).  poet,  sees.  885-887. 
Cornell,  J.,  says:  "  So  far  as  relates  to  the         *  State  v.  Bahwaj,  S8  N.  J.  L.  UO 


time  when  sach  election  [for  city  asses-  (1868).     FacanGiee  M  mwiieipal 

son]  should  be  made,  the  statute  is  di«  Ante,  sec.  222.    Text  otted  tad  approf^sd, 

rectory.    The  city  council  having  n^lect-  People  v.  Brooklyn  Conndl,  77  N.  T.  (KM^ 

ed  its  duty  at   the    proper   time    from  512  (1879). 

whatever  cause,  the  obligation  still  rested         *  Lamb  v,  Lynd,  44  Pa.  St.  889  (1888); 

upon  it  to  elect  at  the  earliest  opportn-  s.  c.  Brightly'*  Election  Gasea»  824|  aod 

nity."    Citing  the  text.    Quo  vxirranto  note.     Bead,  J.,  concurred  haoaiiM  tUi 

refused  against  an  alderman  elected  on  a  was  a  neoeasary  reralt  of  Kerr  «i  Tr^go^ 


wrong  day,  no  fraud  being  alleged.    State  47  Pa.  St  292 ;  8.  o.  Brightly*! 

V.  Tolan,  33  N.  J.  L.  195  ;  ante,  sec.  217  Cases,  682,   where   he    diiaewted  ; 

et  eeq, ;  Tapping    on    Mandamus,   IdS  \  chap.  x.  sec  284.    Further,  as  to 

poet,  sec.  900.    Mandamus  may  issue  to  election  eases.  Brightly*!  ElMtkm 

compel  public  officers  to  perform  a  public  270,  455,  466,  656  ;  post^  ehap. 

duty,   although  the  time   prescribed  by  Quo  Warranto, 
the  statute  has  passed,  and  if  the  public         *  Ante,  chap.  ix.  sec.  200  et  mq^; 

officer  has  been  succeeded  by  another,  it  o.  Lynd,  Bristly*!  Sleetloa  Omm^  81^ 

if  the  duty  of  the  successor  to  obey  the  680,  and  note  ;  8.  c.  44  Fa.  St.  888. 
writ  when  required,  which  his  predeceaaor         Mandamus  will  lis  to  oompd 
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To  take  Municipal  Office. 

§  841  (677).  Whether  oompellable  to  senre.  — In  England,  on 
the  principle  heretofore  adverted  to,^  if  a  corporator,  elected  to  a 
corporate  office,  neglect  or  refuse,  without  sufficient  legal  excuse,  to 
serve,  he  may  be  eompdled  by  mafidamus  ;  but  it  is  doubtful,  as  before 
suggested,  how  far  this  doctrine  is  applicable  in  this  country.^ 

To  admit  to  Municipal  Office, 

§  842  (676).  To  compel  AdmiBsion  to  Office.  —  In  appropriate 
eases,  mandamus  will  lie  to  compel  the  proper  officers  of  a  muni- 
cipal corporation  to  admit  to  the  possession  of  his  place  one  elected 
to  any  municipal  or  corporate  office.^  Matidamus  is  not  considered, 
in  England,  the  proper  remedy  to  try  the  right  to  a  public  or  muni- 
cipal office,  and  a  mandamus  to  admit  gives  no  title  to  the  person 
admitted,  but  it  enables  him  to  try  or  enforce  his  right ;  and  if  there 
is  another  remedy  open  to  the  applicant,  as»  for  instance,  an  infor- 

eamvamen,  whose  dntif  s  are  ministerial,  l/s  Election  Cases,  682,  641,  and  note ; 

to  act,  but  not  to  control  their  jadgment;  Carpenter  v.  Ely,  4  Wis.  420  ;  Brightly's 

Hageev.  Calaveras  Co.  Sup.,  10  Cal.  876 ;  Election  Cases,  258,  814,  320,  485.    So 

State  V,  Marshall  Co.  Judge,  7  Iowa,  186  ;  mandamus  lies  to  a  municipal  corporation 

Kiee  v.   Smith,   9  Iowa,  570 ;   State  v,  to  compel  it  to  act  according  to  its  duty 

Bailey,  7  Iowa,  890  ;  aate,  sec.  204,  note  ;  upon  the  sufficiency  of  sureties  offered  by  a 

Moses  on  Mandamus,  chap.  xiii. ;  Bright-  person  elected  to  a  municipal  office.  Ante, 

ly's  Election  Cases,  261,  800,  805,   428,  sec.  215,  note.     Mandamus  lies  in  favor  of 

484  ;  State  v.  Marston,  6  Ran.  524  (1870).  relators  duly  elected  to  a  municipal  office 

It  will  also  lie,  upon  the  relation  of  any  to  compel  l^e  mayor  or  proper  officer  to 

TOter  or  taxpayer  interested,  to  compel  administer  ^  oo^  (>^q^  to  them.  Heath, 

an  election  officer  to  announce  the  result  of  In  re,  8  Hill  (N.  Y.),  42  (1842).     Manda- 

an  election.    People  v.  Salomon,  46  111.  mus  to  compel  corporation  to  amove  an 

415.    So  it  will  lie  to  a  returning  officer,  officer.    Ante,  sec.  251,  note. 

board  of  examiners,  or  managers  of  an  ^  Ante,  sec.  228  ;  Douglass  v.  Essex  Co. 

•leetion,  or  coimcil,  to  compel  them  to  Freeh.,  88  N.  J.  L.  214  ;  Rex  v,  Bedford, 

g^  a  eertifieaU  of  election  to  the  person  1  East,  80  ;   Rex  ».  Leyland,  8  M.  &  S. 

^eeted.    State  v.  Judge  Cir.  Ct.,  18  Ala.  184  ;  Willc.  867.    When  the  writ  Ues  to 

S05  (184S) ;  Strong,  Petitioner,  20  Hck.  compel  an  officer  to  take  upon  himself  the 

(Miss.)  484  (1888) ;  Putnam  v,  Langley,  duties  of  his  office.    AnU,  sec.  223  ;  Tap- 

ISS  Kass.  204.    Mandamus  will  not  He  to  ping  on  Mandamus,  189. 


^pd  the makingof  a  certificateof  election         *  Ante,  sees.  228,  226. 

tD  one  who  does  not  possess  the  requisite         •  State  «.  Rahway,  88  N.  J.  L.  Ill 

qwOlfieatiDns  to  the  office  to  which  he  was  (1868) ;  followed  in  McDermott  v.  Miller, 

lOeeled.    SUte  v.  Newman,  91  Mo.  445  ;  45  N.  J.  L.  251;  Smith  v.  Eaton  Co.  Sup., 

OTerran  ».  Colby,  2  Minn.  180  ;  State  v,  56  Mich.  217  ;  Willc.  868,  pi.  74  ;  AngeU 

Jloffitt,  5  Ohio,  858,  862  ;  Rex  v.  York,  4  &  Ames  on  Corp.  sec.   708.     The  wnt 

D.  Ik  K.  T.  B.  669.    Such  certificatea  are  was  refused  when  applied  for  to  compel 

important,  since  they  are  prima  /heU  evi-  admission  to  an  office  pending  proceedings 

deuce  of  title,  though  not  eondnsive  m  in  quo  warranto  between  the  same  parties, 

the  trial  of  contested  eleetiona.    Kerr  ».  though  on  appeal.     Hannon  v.   HaH&x 

T^cgo,  47  P^  St.  292  (1864);  8.  a  Bright-  Co.  Comm'r^  89  N.  C.  128. 
TOL.  II.  —  24 
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mation  in  the  nature  of  quo  warranto  (which  lies  where  the  adverse 
claimant  or  officer  is  in  possession),  a  mandamus  will  not  be  granted. 
But  it  will  be  granted,  says  Mr.  Willcock, "  where  qu^  warranto  does 
not  lie,  although  the  office  be  already  full,  as  otherwise  in  many 
cases  the  applicant  would  be  without  remedy."^  In  cases  where 
mandamus  lies,  the  applicant  will  be  refused  the  writ  unless  he 
shows  a  pritna  facie  title.^ 

§  843  (679).  Same  subject.  American  Decisions.  —  In  this  coun« 
try  the  same  general  principles  are  recognized,  although  there  is,  as 
we  shall  see,  some  difTerence  of  opinion  as  to  the  scope  of  the  rem- 
edy by  mavdamus  where  there  is  an  officer  or  adverse  claimant  in 
possession.  Thus  mandamus  lies  to  compel  the  city  council  to  admit 
a  councilman  duly  elected  to  that  office.^  But  on  the  ground  that 
mandamus  is  not  a  proper  proceeding  to  try  the  right  to  a  public 
office,  the  court  declined  to  make  an  order  to  show  cause,  in  a 
case  where  the  relator  claimed  to  have  been  elected  by  the  common 
council  to  the  office  of  assessor,  and  also  claimed  that  the  council 
wrongfully  deprived  him  of  his  office  by  refusing  to  count  the  vote 
of  one  of  the  members  in  his  favor.* 


§  844  (680).  Respective  fimotions  of  Quo  'Warranto  and  ICaii> 
damns.  —  The  adjudged  cases  in  this  country  agree  that  quo  war- 
ranto,  or  an  information  or  proceeding  in  the  nature  of  a  quo  warranto, 
is  the  appropriate  remedy,  when  not  changed  by  charter  or  statute, 
for  an  usurpation  of  a  municipal  franchise,  as  well  as  for  unauthor- 
ized usurpations  and  intrusions  into  municipal  offices.^    When  no 


^  Regina  o.  Leeds,  11  A.  &  E.  512 ; 
Rex  V.  Winchester,  7  A.  &  E.  215  ;  Rex  v. 
Sawyer,  10  B.  &  C.  486  ;  Regina  r.  Slat- 
ter,  11  A.  &  E.  602;  Regina  v.  Derby 
Bor.  Council,  7  A.  k  E.  419  ;  Same  v, 
Hiorns,  lb.  960  ;  Frost  v,  Chester,  5  E.  & 
B.  531 ;  Willc.  373,  pi.  87.  The  requvfitcs 
of  returns  to  writs  of  mandamus  to  admit 
are  stated  by  Mr.  Willcock,  at  pp.  413- 
417,  and  by  AngeU  k  Ames,  sec.  722. 

2  Willc.  368,  pi.  74. 

»  State  V.  Rahway,  88  N.  J.  L.  Ill 
(1868)  ;  Ellison  v,  Raleigh,  89  N.  C.  125; 
Doyle  V,  Raleigh,  89  N.  C.  133. 

*  People  V.  Detroit,  18  Mich.  838  (1869). 
Mandamus  and  quo  warranto  are  some- 
times concurrent  remedies  to  try  the  right 
of  contending  parties  to  an  office.  State 
V,  Falconer,  44  Ala.  696  (1870)  ;  State  v. 
Palmer,  10  Neb.  203.     See,   also,   Reid, 


In  re,  60  Ala.  439(1874).  Theri^to 
an  office  cannot  be  trie«l  in  a  proceeding  by 
mandamus  to  compel  the  payment  of  sidaiy 
to  one  who  claims  the  office,  or  to  compd 
another  officer  to  perfoiro  an  official  doty 
in  favor  of  one  who  claims  an  office.  State 
v.  John,  81  Mo.  18. 

*  Reynolds  o.  Baldwin,  1  La.  An.  166 ; 
followed,  Cochran  o.  HcCleary,  33  Iowa* 
76  (1867) ;  JU  Sawyer,  134  U.  8.  300 
(1887) ;  State  v.  Ramo%  10  La.  An.  420; 
People  V.  Matteson,  17  111.  167  ;  People  a^ 
Stevens,  6  Hill  (N.  Y.),  616  (1848)  ;  Hall- 
man  V.  Honcomp,  6  Ohio  St.  387  (1856) ; 
Worthley  v,  Steen,  48  N.  J.  L.  643; 
Brennan  v.  Bradshaw,  68  Tex.  880  ;  mUt, 
sec  272 ;  post,  sees.  890-898. 

Legality  of  election  and  title  to  office 
cannot  [ordinarily]  be  teated  by  hUl  in 
chancery,    lb.    Me  Sawyer,  134  U.  a  300 
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special  tribunal,  with  exclusive  and  final  power  to  settle  contested 
titles  to  office,  is  provided,  the  regular  method  unless  it  is  otherwise 
provided  by  statute  is  by  qtio  wairanto;^  and  the  instances  are 
exceptional  when  this  may  be  done  on  mundamus.  If  another  is 
commissioned,  and  in  actual  discharge  of  the  duties  of  the  office,  an 
adverse  claimant  to  the  office  is  not  entitled  to  a  mandamus,  but 
must  resort  to  qtw  warranto  ;  it  was  admitted,  however,  that  where 
the  office  is  attempted  to  be  held  under  an  appointment  which 
is  merely  colorable  and  void,  mandamus  would  lie.^  In  Texas  it 
is  held  that  mandamus  will  lie  to  recover  or  to  be  admitted  to  the 
possession  of  an  office  to  which  the  claimant  has  been  elected  and 
commissioned.'  In  Georgia,  and  in  some  of  the  other  States,  the 
English  rule  is  maintained,  namely,  that  where  a  person  is  an  officer 
defaxiOy  —  that  is,  is  in  the  exercise  of  the  duties  of  an  office  under  a 
prima  facie  right  or  color  of  title,  —  the  remedy  to  admit  another 
having  a  lawful  claim  is  not  by  mandamus,  but  by  an  information  in 
the  nature  of  a  quo  warranto.^ 


(1887),  where  Oray^  J.,  considers  at  large 
the  nature  and  extent  of  the  jurisdiction 
in  equity,  where  not  enlarged  by  statute. 
Bat  see,  in  exceptional  instances,  Kerr  v. 
Tr^[o.  47  Pa.  St.  282  (1864) ;  cited  ante, 
sec.  275  ;  s.  c.  Brightly's  Election  Cases, 
632.  Remedy  by  injunction,  Brightly*8 
Election  Cases,  573,  623,  and  cases  cited. 
Infra,  sec.  847,  note. 

The  title  to  office  must  in  general  be  tested 
on  quo  warranto,  and  cannot  be  questioned 
collaterally.  Peoples.  Fletcher,  3  111.  487; 
Bonner  v.  State,  7  Ga.  473  (1849),  and 
oases  cited  ;  People  v.  Kip,  4  Cow.  (N-  Y. ) 
882,  note  ;  lb.  358  (1822)  :  Lewis  v, 
OliTcr,  4  Abb.  Pr.  Rep.  121 ;  St.  Louis 
Co.  Court  V.  Sparks,  10  Mo.  117  (1846)  ; 
Winston  v.  Moseley,  35  Mo.  146.  In  North 
Carolina  the  remedy  to  try  title  to  office 
is  quo  tparranto.  Howerton  v.  Tate,  %^ 
N.  C.  231,  and  note  ;  ante,  chap.  ix.  sec. 
202  ;  aiUe,  chap.  x.  ;  post,  sec.  892.  In 
Pemmylwznia,  quo  warranto  lies  to  try  the 
right  to  ail  offices,  military  as  well  as  civil. 
Commonwealth  r.  Small,  27  Pa.  St.  31 ; 
Field  V.  Commonwealth,  32  Pa.  St.  478. 
So  in  Alabama  and  Connecticut.  Harris, 
Ih  re,  52  Ala.  87  (1875)  ;  Duane  v.  Mc- 
Donald, 41  Conn.  517  (1874). 

1  Ante,  chap.  ix.  sees.  202-205  ;  People 
r.  Detroit,  18  Mich.  338. 

s  State  V.  Dunn,  Minor  (Ala.),  46 
(1821) ;  State  v.  Thompson,  Aud.,  36  Mo. 


70  (1865),  per  Wagner,  J.  ;  People  v. 
Scrugham,  20  Barb.  302  ;  post,  sec.  892. 

•  Lindsey  r.  Luckett,  20  Tex.  516. 

«  Bonner  i;.  State,  7  6a.  473  (1849)  ; 
State  V.  Deliesseline,  1  McCord  (S.  C), 
52  ;  State  v.  Dunn,  1  Minor  (Ala. ),  46  ; 
People  V.  New  York,  8  Johns.  (N.  Y.) 
Cas.  79 ;  Bex  v.  Colchester,  2  D.  &  E.  T. 
R.  259  ;  8.  p.  St.  Louis  County  Court  v. 
Sparks,  10  Mo.  117  (1846).  "Mandamus 
will  not  be  issued  to  admit  a  person  to  an 
office  while  another  is  in  under  color  of 
right."  State  t>.  Thompson,  Aud.,  36  Mo. 
70,  per  Wagner,  J.  Mandamus  will  not 
lie  to  turn  out  one  officer  and  to  admit 
another  in  his  place.  People  v.  Matteson, 
17  111.  167  ;  People  v.  Head,  25  111.  325  ; 
People  V.  Hilliard,  29  111.  413  (1862). 
But  a  groundless,  colorless  claim  to  an 
office,  or  a  pretended  intrusion  into  or  re- 
tention of  it,  will  not,  as  against  a  person 
duly  elected  and  acting,  be  sufficient  to 
drive  the  informant  to  a  quo  warranto,  and 
he  may  have  a  mandamus  to  compel  such 
person,  though  he  was  the  informant's 
predecessor  in  office,  to  deliver  up  the 
books  and  property  belonging  to  the  office. 
People  V.  Kilduff,  15  111.  492  (1854)  ;  Rex 
V.  Cambridge,  4  Burr.  2008  ;  Boffing  {al, 
Tintagel)  Bor.,  In  re,  2  Stra.  1003;  Rex 
V.  Winchester,  7  A.  &  E.  215.  When 
mandamus  is  the  proper  remedy  to  deter- 
mine the  right  to  an  office.     Grant  on 


1024 


MUNICIPAL  CORPORATIONS. 


§846 


§  845  (681).  Maryland  Rule ;  Titla  to  Office  tried  in  Mandamoi. 
—  But,  in  a  case  in  Maryland,^  in  which  the  claimant  sought  not 
only  the  removal  of  the  incumbent,  but  the  possession  of  the  office 
for  himself,  the  objection  was  made  that  quo  warranto,  and  not 
moffidamits,  was  the  proper  remedy  to  try  the  title  to  the  office ;  the 
Court  of  Appeals  held,  however,  that  the  objection  was  not  well  taken, 
and  that  the  plaintiff  need  not  resort  to  quo  tvarrarUo  as  preliminatj 
to  mandamus,  as  this  might  prove  inadequate,  by  reason  of  the  delay 
it  would  occasion.  The  court  was  of  opinion  that  mandamus  to 
compel  the  defendant  to  surrender  to  the  petitioner  the  office  was 
the  only  complete  remedy,  since  "  under  the  quo  VHirranto  informa* 
tion  the  judgment  might  amove  the  occupant^  but  would  not  install 
the  claimant."  ^  And  the  court  further  held  that  m^andamtis  might 
issue  although  the  office  was  filled  by  the  defendant,  who  daimed 
title.  It  admitted  the  conflict  of  decisions  on  this  pointy  but  re- 
garded mandamus  as  particularly  applicable  to  the  cause  before  the 
court.  • 

§  846  (682).  Same  snbieot.  —  Where  the  subject  is  not  con- 
trolled  by  legislation  there  is  much  to  recommend  the  views  of  the 
Maryland  court  in  the  case  just  referred  to,  since  the  delays  of 
resorting  to  quo  warranto  are  such,  in  consequence  of  the  ahcHt 
terms  of  our  elective  officers,  as  generally  to  amount  to  a  deniai 
of  justice.  Before  the  quo  warranto  proceedings  can  be  deter- 
mined, the  term  of  the  claimant  frequently  expires,  and  a  judg- 
ment in  his  favor  is  a  barren  victory.^  It  is  agreed  that  where^ 
for  any  reason,  quo  warranto  will  not  lie,  and  there  is  no  other  ade- 


Corp.  216  ;  pott,  sees.  891,  892.  Manda- 
mus will  not  be  issued  to  compel  a  mani- 
cipal  council  to  do  an  act  which  they  have 
no  legal  duty  to  perform  ;  as,  for  example, 
to  direct  the  treasurer  to  retain  a  portion 
of  the  school  fund,  and  apply  it  to  the 
payment  of  certain  special  assessments 
against  school  property.  State  v.  Board 
of  Council  (N.  J.),  18  AtL  Rep.  571 
(1889).  But  the  treasurer  having  so  ap- 
plied a  portion  of  the  fund  against  the 
objection  of  the  board  of  education,  a 
mamiamut  will  lie  to  compel  him  to  re- 
store it  to  the  school  account.    lb. 

1  Harwood  V.  Marshall,  9  Md.  88  (1856). 

«  lb, ;  citing  Strong's  Case,  20  Pick. 
(Mass.)  497;  Dew's  Case,  8  Hen.  k  M. 
(Va.)  1,  23.  See,  also,  in  JiaM$aehiu§§iU, 
Howard  v.  Gage,  6  Mass.  462. 


*  Where  a  judgment  of  ouster  in  fw 
warranto  has  been  rendered  in  an  inftrior 
court  and  the  defendant  baa  duly  ^fwalsi 
and  filed  the  neoeasary  mtpermduu  bond, 
mandamus  from  the  sapeiior  eamrt  to  Iks 
inferior  court  to  ezeonte  tha  jndgmant  d 
ouster  will  not  be  awiidodt  althongh  te 
term  of  office  will  expire  baifoto  tke  ^fftd 
can  be  regnlarly  heard  in  tibe  nppaUnle 
tribunal.  United  States  v.  Addim»  « 
How.  174  (1859).  4f  the  appdknl  Mb 
to  proeecote  his  appeal  with  effeeC,  il  Is 
indmated  by  Mr.  Jnstioe  McLttm  tbil  te 
supersedeas  bond  would  be  nndlaUt  ii 
such  a  case  to  the  appellee  or  deisodaat  ii 
error  as  an  indemnify.  A.  186 ;  i0«b  «•> 
884. 
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qoate  remedy  provided,  the  right  to  a  disputed  office  may  be  settled 
on  mandamus}  Lookiugat  the  question  in  view  of  our  short  official 
terms,  we  should  say  that  where  the  effect  of  compelling  a  resort  to 
quo  warranto  would  be  unreasonably  to  delay  the  decision  of  the  dia^ 
puted  right  (which  concerns  not  only  the  individuals,  but  the  public), 
the  court  would  be  justified  in  interfering  by  mandamus,  so  far,  at 
least,  as  to  see  that  the  incumbent  is  actually  a  hona  fide  possessor 
of  the  place,  and  that  there  is  a  real  dispute,  and  fair  doubt  as 
to  which  party  has  the  legal  title.^ 

To  restore  to  Municipal  Office, 

§  847  (683).  To  restore  Offioer.  —  The  power  of  municipal  cor- 
porations to  amove  officers  has  %een  treated  in  a  former  chapter;  ^  and 
the  corporation,  as  we  have  seen,  may  in  some  cases  be  compelled  by 
mandamus  to  exercise  this  power.*  Where  a  municipal  officer  or 
member  of  a  municipal  council  has  been  iUegaUy  suspended  or 
illegally  i*emoved,  he  is,  in  general,  entitled  to  a  mandamus  to  be 
restored.^    The  doctrine  has  been  sanctioned,  that  where  an  officer 

1  'Willc  878,  pi.  87  ;  People  v.  Stevens,  such  proceeding  except  quo  vxirratUo,  the 

5  Hill  (N.  Y.),  616  (1848).  regular  determination  of  the  board  of  can- 

*  iW,  chap.  xxi.     When   conflicting  vassers  is  conclusive.     People  v,  Stevens, 
claims  to  office  may  be  settled  on  manda-  5  Hill  (N.  Y.),  616,  where  the  court  refused 
wuUf  —  discussed,  but  not  determined,  in  the  application  of  relator  to  compel,  by  man' 
The  People  v.  Stevens,  5  Hill  (N.  Y.),  616  damtu,  his  predecessor  in  office  to  deliver 
(1843);  see  Rex  v,  Cambridge,   4   Burr,  books  and  papers,  because  the  relator's 
2008  ;  People  p.  Scrugham,  20  Barb.  302  ;  title  to  the  office  was  uot  clear.     People  r. 
People  r.  Kilduff,  15  111.  492;  Banton  v.  Vail,  20  Wend.  12,  14;  post,  sec.  892.    If 
Wiliion,  4  Tex.  400  ;  Liudsey  i;.  Luckett,  there  be  any  doubt  as  to  the  validity  of  an 
20  Tex.  616 ;  Diggs,  In  re,  52  Ala.  381  election,  the  court  will  not  interfere  by 
(1875);  Angell  &  Ames,  sec.  706.    Where  mandamus  in  the  first  instance,  but  will 
%  mnnieipal  charter  provided  for  the  elec-  put  the  parties  to  their  remedy  by  quo 
tioD  of  a  member  of  the  board  of  educa-  warranto.     Commonwealth  v.   Phila.  Co. 
tion  by  the  mayor  and  aldermen  by  ballot,  Comm'rs,  6  Rawie  (Pa. ),  75. 
end  no  other  official  was  directed  to  de-  »  AnU,  chap.  9,  sees.  238-256  ;   Willc 
clere   or  certify   such    election,   and    no  875 ;  Grant  on  Corp.  243,  416. 
provision  was  made  for  a  contest,  it  was  *  Ante,  sec.  248,  note ;    Delahanty  r. 
hffld  in  Tennessee  that  the  validity  of  such  Warner,  75  111.  185  (1874). 
an  election  could  be  determined  by  man-  *  AnU,  sec.  248,  note  ;  see.  255  ;  Duf- 
damuM.     Lawrence  r.  Ingeieoll,  12  South-  field's    Case,    Bright.    Elec.    Cas.     646  ; 
west  Rep.  422  (1889).     In  Heath,  In  re,  Mayor  of  Durham's  Case,  1  Sid.  33  ;  Bac 
8  Hill  (N.  Y.),  42,  the  question  whether  Abr.  title  ** Mandamus;''  Grant  on  Corp. 
the  relators  were  duly  elected  to  munici-  247-250  ;  Willc.  378  ;  State  v.  Jersey  City 
pel  offices  was  incidentally  determined  on  (suspension  of  councilman),   25  N.  J.  L. 
imndamus,   but  the  question  as  to  the  536  ;  State  v.  Paterson  (city  treasurer),  38 
"proper  remedy  was  not  made."     People  N.J.  L.  190  ;  Delahanty  v.  Warner,  75  111. 
V.  Stevens,  5  Hill,  629.  per  Bronson,  J.  185  (1874);  State  ».  Watertown  Council, 
But  where  mandamus  is  resoi-ted  to  in  9  Wis.  254 ;  Dew  v.  Judges,  8  Hen.  k  M. 
order  to  try  which  of  two  persons  has  been  ( Va. )  1,    Where  county  conimuisioners  re- 
elected to  an  office,  and  indeed  in  every  moved  a  clerk,  the  court  ordered  a  per- 
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of  a  corporation  has  been  irregularly  removed,  yet  if  the  court  see 
good  cause  for  the  removal,  that  is,  if  they  see  that  by  regular  pro- 
ceedings another  amotion  for  the  same  cause  would  follow,  and  that 
it  is  the  duty  of  the  corporation  to  exercise  the  power  to  amove,  the 
peremptory  writ  to  compel  his  restoration  may,  in  the  discretion  of 
the  court,  be  refused.^ 

To  enforce  Delivery  and  Inspection  of  Books  and  Papers. 

§  848   (684).    In    respect    of    Corporate  Papers  and    Records.^ 

Mandamus,  as  we  have  before  seen,  is  a  proper  remedy  for  the  duly 
elected  officer  of  a  municipal  corporation  to  obtain  possession  of  the 
seaif  hooks,  papers,  and  records  appertawiing  to  sucli  office,  from  his 
predecessor ;  *^  but,  as  elsewhere  stated,  the  courts  will  not,  in  general, 
try  by  mandamus  whether  one  person  is  entitled  to  an  office  actually 
filled  by  another  under  commission  or  color  of  right*  In  this  coun* 
try,  the  records,  books,  and  by-laws  of  municipal  corporations  are 
of  a  public  nature,  and  if  such  a  corporation  should  refuse  to  give 
inspection  thereof  to  any  person  having  an  interest  therein,  or,  per- 
emptory mandamus  to  restore  the  party  J. ;  Rex  v.  Bank,  2  B.  &  Aid.  620 ;  ante^ 
removed  to  his  office,  because  the  record  sec.  235,  note ;  sec.  254.  Mr.  WQlatek 
did  not  show  the  ground  of  removal.  (Manic.  Corp.  879,  pi.  100)  stated  the 
Street  v,  Gallatin  Co.  Comm*rs,  Breese  doctrine  thus :  A  peremptory  mandamMi 
(1111.),  25.  Where  a  corporate  body  strikes  to  be  restored  "will  not  be  gruited  to 
off  the  name  of  a  member  without  notice     a  public  officer  ^who  admits  that  he 


to  him,  a  mandamiLs  to  restore  him  will  justly  but  irregularly  amored ;  **    citing 

be  granted.     Delacy  v,  Neuse  River  Nav.  Rex  v.  Axbridge,  Cowper,  52S.    Sc«,  alao^ 

Co.,  1  Hawks  (N.  C),  274  (1821) ;  Duf-  Rex  v.  Campion,  1  Sid.  14  ;  Bex  v.  Oxoa, 

field's  Case,  Bright.  Elec.  Cas.  646.    Man-  2  Salk.  429  ;  Rex  v.  Slatfoid,  5  Mod.  316; 

damns  will  not  lie  to  restore  one  to  an  Reg.  v.  Ipswich,  2  Ld.  Raym.  1240. 

office  to  which  he  is  not  entitled,  though  Requisites  of  returns  to  a  mandamms  to 

he  may  have  been  illegally  removed.    Ma-  restore.     Willc  417-424  ;  Angell  4  Aiiiei» 

jor  V.  Randolph,  4  Watts  &  Serg.   (Pa.)  sees.  72S-725,  729. 

514  ;  People  v.  Metropolitan  Police  Board,  '  Ante,  sec.  302;  People  v.  Kildnll^  15 

26  N.  Y.  316.     Forasmuch  as  an  officer  111.  492  (1854)  ;  Tapping  on  Mamdamm, 

unlawfully  removed  has  a  remedy  by  quo  50,  94  ;  3  Black.  Com.  110  ;  Rex  v.  Boiler, 

vjarranto  or   by   mandamus    to   restore,  8  East,  388  ;  Rex  v.  Hopkins,  1  Q.  B.  161 ; 

when  either  of  these  remedies  is  proper.  Rex  v,  Greene,  6  A.  Ik  £.  549.     Silatar, 

a  city  officer  cannot    resort  to  equity  to  u^Ao^  Bates  v.  Ply  month,  14  Qrsy(  Mass.), 

enjoin  the   corporate  authorities  from  un-  163  ;  Frisbie  v,  Clarksville,  78  Ind.  869 ; 

lawfully  removing  him  and  appointing  a  post,  sec.  900. 

successor.     Delahanty  v.  Warner  (street  *  People  v.  Head,  85  111.  826  ;  Pteplt 


commissioner),  75  111.  185  (1874)  ;   8.  c.  v.  Hilliard,  29  111.418(1862);  tiipra, 

20  Am.  Rep.  237.     Supra,  sec.  844,  note.  842-846  ;  Tapping  on  MandamuM^  87,88; 

Index,  tit  Equity,  Injunction.  State  v,  Pitot,   81  La.  An.  836  (1869); 

^  Rex  V.  Axbridge,  Cowper,  523  ;  Rex  v.  Grant  on  Corp.  216,  and  snthoritiflii  dttd. 

London,  2  D.  &  £.  T.  K.  181, 182,  per  Ash'  Lies  against  mere  %uurper9^  withoot  eolor 

hurst,  J. ;  Rex  v.  Bristol,  1  D.  &  R.  389  ;  of  right    Kimball  v.  Lamprey,  19  N.  H. 

8.  c.  5  B.   &  Aid.  731  ;   Paine,   In  re,  1  215. 
Hill  N.  Y.,  665,  667  (1841),  per  Cowen, 


§  849  MANDAMUS  :    DUTIES  TOWARDS  CBEDITOBS.  1027 

haps,  for  any  proper  purpose  to  any  inhabitant  of  the  corporation, 
whether  he  had  any  special  or  private  interest  or  not,  a  writ  of 
mandamtis  will  lie  to  command  the  corporation  to  allow  such  in- 
spection, and  copies  to  be  taken,  under  reasonable  precautions  to 
secure  the  safety  of  the  originals.^ 

To  enforce  Duties  towards  Oreditors, 

§  849  (685).  At  instance  of  Creditors.  —  Mandamus  is  one  of  the 
principal  remedies  by  which  municipal  and  public  corporations  are 
compelled  to  perform  their  duties  towards  their  creditors.  The  right- 
ful authority  of  the  legislature  over  these  corporations  is  such  that 
it  may  require  them  to  levy  a  tax  to  pay  creditors,  and  obedience  to 
such  requirement  may  be  enforced  by  m^ndamus,^  The  power  of 
municipal  corporations  to  make  contracts  and  to  create  liabilities 
has  been  before  considered,  ^  and  this  authority  imposes  the  duty  of 
providing  for  the  payment  of  obligatious  and  liabilities  in  the  special 
mode  prescribed  by  law,  and  if  no  such  mode  is  prescribed,  then  by 
the  levy  and  collection  of  taxes  under  the  provisions  of  the  charter 

^  AtUe^  sec.  303.    Further,  as  to  inspee-  parish,  or  school  district,  is  liable  to  h^ 

Hon :  1  GreenL  £▼.  sees.  471-478 ;  Angell  taken  on  execution  on  a  judgment  against 

k  Ames,  sees.  707;  Tapping  on  Manda-  the  corporation.    5  Dane  Ab.  158;  Hawkes 

mu8j  52,  95 ;  Rex  9.  Newcastle,  2  Stra.  v.  Kennebec  County,  7  Mass.  461,  463 ; 

1223;   Rex  v.  Babb,  3  D.  &  £.  T.  R.  Chase  o.  Merrimack  Bank,  19  Pick.  (Mass.) 

580;    Rex  v.   Shelley,  lb.  142;  Rex  v,  564,    569;    GaskiU    v.   Dudley,   6    Met 

Lucas,  10  East,  235  ;  Rex  p.  Tower,  4  M.  (Mass.)    546.      "In    Connecticut,    as  in 

k   S.   162.     Mandamus  will  lie  to  com-  Massachusetts  and  Maine,  by  common  law 

pel  an  officer  to  deliver  up  property  of  the  or  immemorial  usage,  the  property  of  any 

State  held  by  him  without  any  right  or  inhabitant   may  be  taken  on  execution 

authority  of  law.    State  v.  Bacon,  6  Neb.  upon  a  judgment  against  the  town."    Per 

286,(1877).    It  will  also  lie  to  compel  the  Gray,  J.,  in  Bloomfield  v.  Charter  Oak 

custodian  of  registration  lists,  poll  books.  Bank,  121  U.  S.  129  (1886)  ;    Eames  v. 

kc,  to  grant  an  inspection  of  them  to  one  Savage,  77  Me.  212  ;  Beardsley  v.  Smith, 

who  is  interested  in  enforcing  a  public  or  16  Conn.  368.    In  Massachusetts,  payment 

private   right.     State  v,   Hoblitzelle,  85  of  such  a  judgment  has  never  been  com- 

Mo.  620.  pelled  by  mandamus  against  the  corpora- 

*  Commonwealth  r.  Pittsburgh,  34  Pa.  tion,  as  in  other  parts  of  the  United  States. 

St.   496  (1859);   Meriwether  v,  Garrett,  Per  Gray,  C.  J.,  Hill  o.  Boston,  122  Mass. 

102  U.  S.  472 ;  Meyer  r.  Brown,  65  CaL  344  ;  ante,  sec.  576  ;  post,  sec.  962,  note  ; 

583;  Shelley  r.   St.  (Carles  County,  30  Newman  v.  Scott  Co.  Ct.  Jus.,  5  Sneed 

Fed.  Rep.  603;  Munday  v.  Rahway,  43  (Tenn.),  695  (1854) ;  ante,  chap.  iv.  sees. 

N.  J.  L.  338 ;   LiUy  r.  Taylor,  88  N.  C.  62,  63,  69 ;  Dariington  v.  New  York,  31 

489 ;  Bloomfield  v.  Charter  Oak  Bank,  121  N.  Y.  164  ;  Commonwealth  v.  Allegheny 

U.  8.  121.     In  the  New  England  States  County  Comm'rs,  37  Pa.  St  277 ;  Bassett 

judgments  against  municipalities  are  not  v.  Barbin,    11   La.  An.    672  ;  Von  Hoff- 

enforced  by  mandamus,   but  in  a  mode  man  v.  Quincy,  4  WalL  535  (1866)  ;  text 

peculiar  to  those  States.    By  the  common  approved,  Brown  v.  Gates,  15  W.  Va.  131  ; 

law  of  the  New  England  States,  derived  supra,  sec.  826  ;  post,  sec.  962,  note. 

from  immemorial  usage,  the  estate  of  any  *  ArUe,  chap.  xiv.  on  Contracts  ;  post, 

inhabitant  of  a  county,  town,  territorial  chap,  xxiii. 
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or  other  legislative  act^  Whether  the  duty  to  provide  for  the  pay* 
ment  of  the  liabilities  of  the  corporation  be  specially  enjoined,  or 
whether  it  results  from  the  general  powers  and  nature  of  the  corpor- 
ation, it  may,  in  all  proper  cases,  be  equally  enforced  by  mawiamtu^ 


1  Commonwealth  v.  Pittsburgh,  84  Pa. 
St.  496,  510  (1859)  ;  CommoD wealth  v, 
Allegheny  Co.  Comra'rs,  37  Pa.  St.  277 
(18d0).  In  this  case,  Thompson,  J.,  sa3rB  : 
"  The  authority  to  create  a  debt  implies 
an  obligation  to  pay  it,  and  where  no 
special  mode  is  provided,  it  is  implied 
that  it  is  to  be  done  in  the  ordinary  way, 
by  the  levy  and  collection  of  taxes."  37 
Pa.  St  290 ;  &  p.  United  States  v.  New 
Orleans,  98  U.  S.  381 ;  United  States  v. 
Kew  Orleans,  17  Fed.  Rep.  483  ;  compare 
Knox  V.  Baton  Rouge,  36  La.  An.  427; 
and  see  Ralls  County  u.  United  States,  105 
U.  8.  733.  Where  power  to  levy  taxes 
for  general  purposes  was  expressly  limit- 
ed, an  authority  to  contract  debts  beyond 
that  amount  for  special  purposes  was  held 
not  to  imply  an  authority  to  levy  taxes 
to  pay  such  special  debts.  State  v.  Gut- 
tenberg,  39  N.  J.  L.  660  ;  text  approved, 
Brown  v.  Gates,  15  W.  Va.  181.  See  ante, 
chap.  xix.  on  Taxation  ;  Hasbrouck  v.  Mil- 
waukee, 25  Wis.  122  (1870).  See  Macon 
Co.  Case,  99  U.  S.  582,  referred  to  below. 
Ante,  sees.  769,  826.  Post,  sec.  851  et 
teq. 

^  See  cases  cited  in  last  note ;  also, 
Walkley  v.  Muscatine,  6  Wall  481;  Dav- 
enport V.  Lord,  9  Wall.  409  ;  Heine  v. 
Levee  Comm'rs,  19  Wall.  655  (1878); 
Recs  V.  Watertown,  lb,  107  (1878);  anU, 
sec  826  ;  Young  v.  Clarendon,  132  U.  S. 
840  (1889);  text  approved,  Brown  v. 
Gates,  15  W.  Va.  181;  Commonwealth  v, 
Allegheny  Co.  Comm'rs,  32  Pa.  St  218 
(1858) ;  Commonwealth  v.  Perkins,  48 
Pa.  St.  400  ;  Maddox  v.  Graham,  2  Met 
(Ky.)  56  (1859);  Lexington  v.  Mulliken, 
7  Gray  (Mass.),  280  (1856) ;  State  v.  Mil- 
waukee, 20  Wis.  87  (1865)  ;  Von  Hoffman 
V.  Quincy,  4  Wall.  535  (1866) ;  Butz  v. 
Muscatine,  8  Wall.  575  (1869) ;  distin- 
guished, Supervisors  v.  United  States,  18 
Wall.  71  (1873);  Galena  v.  Amy,  5  Wall. 
705  (1866)  ;  Peagram  v.  Cleaveland  Co. 
Comm'rs,  64  N.  C.  557  (1870) ;  Soutter 
r.  Madison,  15  Wis.  30 ;  Flagg  v.  Palmyra, 
83  Mo.  440;    Columbia  Co.  Comm'rs  v. 


King,  13  Fla.  451;   Brown  v.  Crego,  82 
Iowa,  498 ;  State  v,  Buffalo  Co.  Comm'rai 
6  Neb.  455   (1877)  ;   SUte,  ex  rcL  Haa- 
brouck  o.  Milwaukee,  25  Wis.  122  (1869) 
State  V.  Burbank,  22  La.  An.  818  (1870) 
Addison  on  Torts  (4th  Eng.  ed.),  1069 
Kelly  V.  Wimberly,  61  Miss.  548;  Kennedy 
V.  Sacramento,  19  Fed.  Rep.  680 ;  Hurley 
V,  Fayetteville  Comm'rs,  82  N.  C.  22. 

Form  of  alternative  writ  in  favor  of  cred- 
itor. Commonwealth  v.  Pittsbai]g^  S4 
Pa.  St  496. 

In  Miasiaaippi,  mandanuu  is  the  propv 
remedy  of  the  creditor  to  compel  the  oonnty 
board  of  police  to  proceed  to  audit  the  daim^ 
and  when  audited  the  party  is  entitled  to 
a  county  warrant  on  the  treasurer,  and,  if 
there  is  no  money  in  the  treasury,  manda* 
mu8  will  lie  to  compel  the  board  to  2eey 
a  tax  to  pay  the  warrant  Attala  Co.  Bd* 
of  Pol.  V.  Grant,  9  Sm.  k  M.  (17  Mim.)  77 
(1847);  Madison  Co.  Conrt  v,  Alexandeiv 
Walker  (Miss.)  Rep.  523  (1882);  Cairdllii 
Tishamingo  Co.  Bd.  PoL,  28  Min.  S8; 
Klein  v.  Warrsn  Co.  Snp.,  51  Min.  $78 ; 
Klein  r.  Smith  Co.  Sup.,  54  Mies.  254^ 

In  Tennessee :  Newman  v,  Scott  Co.  JwL, 
1  Heisk.  787. 

In  Arkansas  :  Gnnn's  Adm.  v.  Pobiiki 
County,  8  Ark.  427  ;  Vance  v.  Little  Rods:, 
80  Ark.  485  (1875). 

In  California,  where  a  monej  jndgOMnl 
is  recovered  against  a  county,  no  exeeatioa 
can  issue  ;  and  the  only  remedy  it  to 
present  it  to  the  board  of  supervison  lor 
allowance  as  an  audited  claim,  within  the 
time  prescribed  by  law  ;  and  if  the  board 
refuse  to  perform  its  dnty  hy  allowing  H 
as  such,  it  may  be  compelled  to  do  to  hy 
mandamus,  Alden  v.  Alameda  County, 
48  Cal.  270  (1872). 

In  New  Jersey,  ma$uiamuM  ia  geneially 
a  proper  remedy  to  enforce  the  levy  of 
for  the  payment  of  judgments  agidnst 
nicipal  corporations,  when  the  ordinaqf 
process  of  execution  ia  inadequate.  StUi 
V.  Guttenberg  Council,  89  N.  J.  L.  Mi. 
In  this  case  the  conrt  oay :  "Rrery  lavftd 
tax  rests  upon  legislative  enactment,  ani 
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§  850  (686).    Creditor  lometimei  required  to  Recover  Judgment 
before  being  entitled  to  a  Mandamus.  —  We  have  seen  that  it  is  a 

Babordixiate  bodies  tliat  seek  to  impose  Crane  v.  Fond  du  Lac,  16  Wis.  196  (1862). 
SQch  a  burden  upon  the  citizen  most  be  But  judgments  in  that  State  may  be  en- 
able to  show  a  power  so  to  do,  derived  forced  by  mandamtts  to  levy  and  collect 
from  positive  statute.  The  grant  relied  the  requisite  tax  to  pay  them.  State  v. 
on  must  also  be  evident  and  unmistaka-  Milwaukee  Council,  20  Wis.  87 ;  State  v. 
ble.  It  is  not,  perhaps,  requisite  that  ex-  Beloit  Sup.,  lb,  79  ;  State  v,  Madison 
press  anthority  to  levy  taxes  for  every  Council,  15  Wis.  30. 
specific  purpose  for  which  they  are  im-  In  Iowa,  the  remedy  of  a  creditor 
posed  should  be  produced.  The  power,  against  county  corporations  (State  v. 
or  more  guardedly  speaking,  an  extension  County  Judge,  6  Iowa,  S80)  and  upon 
of  power,  might,  under  certain  circum-  ordinary  municipal  indebtedness  is  by  suU^ 
stences,  be  implied.  For  example,  if  a  and  not  by  mandamtu,  where  the  indebt- 
municipality,  restricted  as  to  the  pur-  edness  is  in  the  original  form,  as  a  simple 
poses  for  which  it  might  incur  debts  or  contract  debt  Coy  v.  Lyons,  17  Iowa,  1  ; 
expend  moneys,  had,  under  its  charter,  State  v.  Davenport,  12  Iowa,  335.  The 
unlimited  authority  to  impose  taxes  for  remedy  of  one  who  has  paid  a  tax  in  aid 
these  purposes,  then  a  subsequent  exten-  of  a  railroad,  which  is  afterwards  declared 
lion  of  its  power  of  expenditure,  or  of  illegal,  is  by  mandamtts  against  the  proper 
contracting  obligations,  would  usually,  by  officers  to  compel  them  to  return  it  Eyerly 
implication,  enlarge  also  its  power  of  tax-  v.  Jasper  County,  72  Iowa,  149.  Compare 
ation,  so  as  to  embrace  these  new  pur-  Barnes  v.  Mai'shaU  County,  56  Iowa,  20. 


Such  an  inference  would   arise.  In  Alabama :  Miller  v.  McWilliams,  50 

because   taxaiion  fwndshiU  the   common  Ala.  427  (1874) ;  Elmore  County  v.  Long, 

mmrce  (tf  revenne  for  these  public  bodies;  52  Ala.  277  (1875).    Nor  can  a  suit  be 

and  when  the  legislature  authorized  in-  maintained  against  a  county  on  a  claim 

creased  expenditure  on  the  part  of  such  a  which  has  been  audited  and  allowed  with- 

body,  whose  power  to  tax  had  been  lim-  out  reduction.    The  only  remedy  is  by 

ited  only  by  its  power  to  spend,  it  would  mandamus  to  compel  the  levy  of  such  tax 

be  reasonable  to  suppose  that  the  use  of  as  the  law  permits  to  be  levied,  to  pay 

this  sole  power  that  it  possessed  to  raise  the  claim  (overruling;  Raudolph  County  v, 

the  means  for  its  expenditures  was  also  Hutchins,46  Ala.  397),  Covington  County 

intended.    As,  however,  the  power  of  tax-  v.  Dunklin,  52  Ala.  23  (1875).     See,  also, 

ation  is  a  high  prerogative  of  sovereignty,  Shinbone  v.   Randolph   County,  56  Ala. 

and  one  whose  exercise  directly  divests  183. 

the  eitizen  of  his  property,  its  grant  by  In  Pennsylvania^  it  is  held  that  an  ordi" 

implication  is  but  little  favored,  even  as  nary  execution  cannot  be  issued  against  a 

compared  with  other  implied  grants  ;  and  municipal  corporation ;  that  none  of  the 

the  inference  of  its  existence,  in  any  case,  property  of  such  a  corporation,  whether 

is  easily  rebutted.     An  authority  to  wield  real  or  personal,   **  necessary  for  govern- 

it  cannot  be  collected  by  doubtful  infer-  mental  purposes,"  can  be  seized  or  sold 

ences  from  other  powers,  or  powers  re-  thereon;  and  that  the  proper  remedy  for 

lating  to  other  subjects,  nor  deduced  from  the  judgment  creditor  is  the  mnndamus 

any  considerations  of  convenience  or  ad-  execution  provided  by  statute,  which  com- 

Tmntage.     Nothing  short  of  express  words  mauds  the  corporation   treasurer  to  pay 

or  necessary  implication  will  answer  the  the  amount  of  the  judgment  out  of  any 

pnrpoee.     It  should  never  be  exercised  unappropriated  moneys  in  his  hands,  and 

wbm  the  right  is  doubtful."  which   must   be    obeyed    by  the   officer 

In  Wisconsin^  by  construction  of  the  whether  the  council  have  made  an  appro- 

statnte,   judgment*   against   incorporated  priation    therefor   or   not     These    writs 

eiiiet  are  to  be  enforced^  not  by  execution,  have  priority  in  the  order  in  which  they 

bat  the  amount  is  to  be  made  part  of  the  are   served.     Monaghan  v.   Philadelphia, 

next  tax  roll,  and  collected  as  other  taxes.  28  Pa.  St.  207  (1857) ;  Commonwealth  v. 
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general  rule,  relating  to  the  writ  under  consideration,  that  it  will 
not  lie  if  there  be  a  plain  and  complete  remedy  by  the  ordinary 
processes  of  the  law;  and  this  principle  has  been  applied  to  the 
mode  of  compelling  municipal  corporations  to  meet  their  liabilities 
and  obligations.  Therefore,  it  has  been  generally,  but  not  uniformly, 
held,  if  the  creditor  may  bring  suit  against  the  corporation  and  ob- 
tain a  judgment,  which  may  be  enforced  and  rendered  effectual  by 
ordinary  execution,  that  mandamvs  will  not  lie  to  compel  payment,  in 

Pittsburgh,  88  Pa.  66  ;   tn/ra,  sec  851,  21  La.  An.  852,  369  ;  Reynolds  v.  Taylor, 

note.     And  in  the  same  State,  it  has  been  43  Ala.  420  ;  People  v.  Brennan,  89  Barb. 

held  that  an  action  would  not  lie  upon  586.    Mandamus  will  not  lie  to  an  aaditor 

the  resolution  of  a  municipal  corporation  of  a  county  or  other  public  corporation  to 

directing  the  mayor  to  issue  certificates  of  dhiw  an  order  when  the  amount  has  not 

debt  to  an  individual,  the  only  remedy  been  ascertained,  and  when  he  has  by  law 

being  by  mandamus.     Commonwealth  v.  no  power  to  fix  the  amount.     Putnam  Co. 

Lancaster,  5  Watts  (Pa.),  152.   Mandamus  Comm'rs  v.  Allen  Co.  Aud.,  1  Ohio  St. 

to  county  commissioners  to  draw  orders  on  322  ;  Burnett  v.  Portage  Co.  Aud.  Ice,  IS 

county  treasury  refased  where  the  treasury  Ohio  St.  57  ;  State  v.  Hamilton  Co.  And., 

has  no  money  therein   with  which  the  19  Ohio,  116;  State  v.  Mount,  21  La.  As, 

orders  can  be  paid.     Commonwealth  v.  352;  People  r.  Flagg,  17  N.  Y.  684.    Tha 

Phila.  Co.  Comm'rs,  1  Whart.   (Pa.)  1  ;  statutes  of  Missouri  require  the  warrant 

6.  p.  Same  v.  Same,  2  Whart.  (Pa.)  286.  holder  to  reduce  his  claim  to  judgment 

Remedy  of  a  claimant  against  a  county  in  before  applying  for  a  mandamus.     Stata 

Pennsylvania^  when  by  action  and  when  v.  Pacific  Trs.,  61  Mo.  155  (1875)  ;  Stata 

by  mandamus,  see  Hester's  Case,  2  Watts  v.  Clay  County,   46  Mo.   281  ;   State  «. 

&  S.  (Pa.)  416;  Commonwealth  v.  Alle-  Bollinger  Co.  Ct.  Jus.,  48  Mo.  475. 

gheny  Comm'rs,  16  Serg.  &  R.  (Pa.)  817  ;  The  writ  of  mandamus  is  the  proper 

Lyon  V.  Adams,  4  Serg.  &  R.  (Pa. )  448  ;  remedy  against  an  auditor  who  refoMt  to 

Wilson  V.   Huntingdon  Co.  Comm'rs,  7  issue  a  county  warrant  when  directed  to 

Watts  &  S.  (Pa.)  197*  do  so  by  the  board  of  superviBors.     An 

Remedy  by  mandamus  to  compel  payment  action  on  the  auditor's  official  bond  ii  not 

of  county  orders  or  warrants,  or  audited  a  "plain,  speedy,  and  adequate  remedy." 

claims.    Coleman  v,  Neal,  8  Ga.  560  ;  ante,  Babcock  v,  Goodrich,  47  CaL  488  (1874) ; 

chap.  xiv.  on  Contracts  ;  State  v.  Mount,  ante,  sec.  487. 


21   La.  An.   352  ;  Connor  v.   Morris,  28         When  debt  is  payable  out  of  a 

Cal.  447  ;  Keller  v.  Hyde,  20  Cal.  593  ;  lav  fund,   the  remedy  is  ordinarily  by 

Cuthbert  v.  Le^^-is,  6  Ala.  262.    Mandamus  mandamus,  and  not  by  action.    III.  Hoepi 

does  not  lie,  in  New  York,  to  compel  su-  for  Insane  v.  Higgins,  15  111.  185.     Man- 

pervisors  to  audit  and  allow  the  amount  of  damus  to  town  auditor  in  Illinois  to  audit 

a  tax  illegally  assessed  and  collected  from  debt  granted.     U.  S.  v.  Ottawa  And.,  18 

the  relator.    People  v.  Chenango  Co.  Sup.,  Fed.  Rep.  407.    Mandamus  will  not  lie  to 

11  N.  Y.  563.     In  luwa,  it  is  held  that  compel  the  county  court  to  grant  an  appli- 

mandamus  will  not  lie  to  compel  the  county  cation  of  a  judgment  creditor  of  the  cooaty 

auditing  officer  to  act  by  either  allowing  to  issue  a  warrant  on  the  treaaniy  payable 

or  disallowing  a  claim  against  the  county,  out  of  a  particular  fund,  the  action  of  tlM 

for  the  reason  that  the  claimant  has,  by  court  being  judicial,  and  an  appeal  lyii^ 

an  action  in  the  courts,  a  plain  and  ade-  therefrom  to  the  circuit  court     State  a 

quate  remedy.    State  v.  Floyd  Co.  Judge,  Macon  Co.  Court,  68  Mo.  29  ;   tee  m^ 

5  Iowa,  380.     Mandamus  lies  to  a  city  chap.  xiv.  on  Contracta.     Liabilitj  to  be 

treasurer  to  compel  a  performance  of  the  sued,   see  poai,  chap,   xziii*     AmU^ 

minbterial  act  of  issuing  a  tcarrant  for  an  505. 
audited  or  approved  bill.    State  v.  Mount, 
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advance  of  judgment  recovered;  and  this  view  is  the  one  most  con- 
sistent with  principle,  when  the  matter  stands  wholly  imaffected  by 

legislation.^    When  judgment  is  rendered,  and  there  is  no  property 

^  People  9.  Clark  Co.  Sup.,  50  111.  213  quashed  it,  holding  that  the  only  proper 

(1869) ;  State  v.  Floyd  Co.  Judge,  5  Iowa,  course  for  the  creditor  to  pursue,  after  re- 

S80,   383  ;    Coy  v.  Lyons,   17  Iowa,   1 ;  fusal  to  pay,  was  by  mandamus  to  com* 

State  V.  Davenport,    12  Iowa,  335  ;   Lex-  pel  payment,  or  the  levy  of  a  sufficient  tax 

ington  r.  Mulliken,  7  Gray   (Mass.),    280  for  that  purpose.      The  conclusion  that 

(1856)  ;  State  v.  Union  Tp.  Com.,  37  N.  their  property  is  exempt  from  sale  on  ex- 

J.  L.   84  ;   see  Rnapp  v.   Hoboken,    88  ecntion  is  based  upon  the  propositions,  that 

K.  J.  L.  371;  State  v.  Clay  County,  46  Mo.  such  corporations  are  created  for  public 

281  (1870)  ;  State  v.  New  Orleans,  30  La.  and  civil    purposes;    that  to  pay  their 

An.  82  ;  Marsh  v.  Little  Valley,  64  N.  Y.  debts,  they  are  clothed  with  the  power  to 

112  (1876);  People  v,  N.  Y.  Bd.  of  App.,  64  raise  money  by  taxation ;  that  their  prop- 

N.  Y.  627  (1876) ;  State  v.  New  Orleans,  erty  is  possessed  for  corporate  purposes, 

30  La.  An.   129;   State  v.  Pacific  Trs.,  and  not  in  the  way  in  which  it  is  pos- 

61  Mb.  155   (1878) ;  Mansfield  v.  Fuller,  sessed  by  individuals  ;  that  to  levy  upon 

50  Mo.  338   (1872),  and  cases  cited  by  and  sell    such  property  —  for    instance, 

£lis9f   J. ;    Moran  v.  Elizabeth,   9  Fed.  water-works,    fire-engines,    public  build« 

Bep.    72.     Text    approved.      Brown    v,  ings,   the  revenues,  &c. —  would  destroy 

Gates,   15  W.  Va.  131.     See  and  compare  the  corporation,  or,  at  least,  the  means  of 

Buck  V,  Lockport,   6  Lansing  (N.  Y.),  enabling  it  to  discharge  its  proper  func- 

251  (1872)  ;  supra,  sees.  576,  829-831.  tions.      No    execution    can    be  awarded 

In  Hambleton  v.  Dexter,   89  Mo.  188,  against  a  municipal  corporation  in  Illinois. 

it  was  held  that,  while  it  should  appear  in  Bloomington  v,  Brokaw,  77  111.  194  (1875), 

the  alternative  writ  that  the  relator  has  no  following  Chicago  v.  Hasley,  25  111.  598 ; 

other  remedy,  it  is  no^  necessary  to  show  Olney  v.  Harvey,  50  III  453  ;   Elrod  v. 

that  an  execution  has  been  issued  and  been  Beniadotte,    53  111.   368  ;     Morrison    v. 

unavailing ;  proof  that  the  town'  has  no  Hinkson,  87  111.  587. 

property  upon  which  it  could  be  levied  As  to  exemption  of  municipal  revenues 

and  no  money  subject  to  the  payment  of  from  judicial  seizure,  see  ante,  sees.  100, 

the  judgment  is  sufficient.    But  if  required  101.     As  to  sale  of  municipal  property  on 

by  statute,  a  return  of  the  fi.  fa.  will  be  execution,  see  atite,  chap.  xv.   sec.  676  ; 

held    necessary    in    the    Federal    Court,  ante,  sees.  773,  774. 

Laird  v.  De  Soto,  25  Fed.  Rep.  76.  In  the  absence  of  an  express  provision 

In  Greene  County  v,  Daniel,  102  U.  S.  of  law  to  that  efi'ect,  creditors  of  a  muni- 

187,    the  ruling   was  that,  although  by  cipal  corporation  cannot,   outside  of   the 

statute  of  a  State  mandamus  will  lie  to  New  England  States,  resort  to  the  indi- 

compel  the  assessment  and  levy  of  taxes  tndual  property  of  the  inhabitants  for  the 

to  pay  interest  on  bonds,   yet  the  holder  purpose  of  discharging  a  judgment  against 

who  resorts  to  the  courts  of  the   United  the    corporation.      Their  remedy    is    by 

States  must  first  obtain  judgment  before  maTidamus  to  compel  the  corjwration  to 

he  is  entitled  to  that  remedy,      s.  p.  Os-  pay  the  debt  by  levying  a  tax ;  but   the 

borne  v.  Adams  Co.  Comm'rs,  7  Fed.  Rep.  failure  of  the  corporation  to  make  the  levy, 

441.     Post,  sec.  856.  or  of  the  inhabitants  to  pay  the  tax,  does 

In   Chicago    v.    Hasley,    25    111.    595  not  render  their  individual  proi>erty  liable 

(1861),     the    question     was     presented,  to  be  taken  by  the   creditor.     Horner  v, 

whether,  at  common  law,  or  in  the  absence  Coffey,  25  Miss.  434  (1853).     In  this  case 

of  an  express  statute  au^iorizing  it,  ajudg-  it  appeared  that  the  town  of  Grand  Gulf 

ment  against  a  municipal  corporation  could  was  incorporated,  with  the  usual  power  of 

be  enforced  by  an   ordinary  fieri  facias,  contracting,   suing  and   being  sued,  and 

The  majority  of  the  court  were  of  opinion  levying  taxes.    A  judgment  was  recovered 

that  such  a  writ  was  not  allowable,  and  against  the  corporation,  on  which  execu* 
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subject  to  execution  out  of  which  it  can  be  made,  mandamua  will 

lie,  and  is  the  proper  remedy,  to  compel  the  levy  and  coUection  of 
the  necessary  tax  to  pay  the  judgment  When  the  claim  is  reduced 
to  judgment,  the  duty  to  provide  for  its  payment  becomes  perfect, 
and  if  it  can  be  paid  in  no  other  way,  it  must  be  done  by  the  levy 
and  collection  of  a  tax  for  that  purpose,  and  this  duty  will  be  en- 
forced by  mandamus}    Indeed  m^ridamus  and  not  a  bill  in  equity 

tion  was  retained   •*  nulla  bona."    The  Gates,    15  W.  Ya.  181  ;   United  States 

corporation  refused  to  levy  a  tax  to  pay  v.   Ottawa   And.,    2S     Fed.   Bep.   407  ; 

the  judgment,  whereupon    the   creditor  Fisher  v,  Charleston,  17  W.  Va.  595 ;  IK 

issued  another  execution,  and  levied  the  682  ;  State  «.  Jackson  Co.  Comm'rk,  19 

same  upon  the  private  property  of  the  in*  Fla.  17  ;  Fryo.  Montgomery  Co.  Comm'n» 

habitants.    The  court  restrained  the  pro-  82  N.  C.  304 ;  Corpus  Christi  v.  Woeasner, 

ceedings,  holding  that,  in  the  absence  of  58  Tex.  462.    The  writ  wiU  be  refvasd 

exprtn  provision,  private  property  could  where  it  will  be  unavailing.     State  v. 

not  be  taken  for  corporate  debts  ;  and  re-  New  Orleans,  35   La.  An.  221  ;  State  r. 

fusing  to  follow  the  doctrine  laid  down  in  New  Orleans,  Ih,  68  ;  Wells  v.  Maaon,  29 

AngeU  &  Ames  on  Corp.  sec.  629,  and  in  W.  Va.  456  ;  Fisher  «.  Charleston,  17  W. 

Beardsley  v.  Smith,  16  Conn.  368.     See  Ya.   595  ;    Spiritual    Atheneum  Soc  of 

Bloomfield  v.  Charter  Oak  Bank,  121  U.S.  W.  B.  v.  Randolph,  58  Vt  192.     Held  to 

121  (1886).      AnU^   chap.  xv.  sec.  576  ;  lie,  in  a  State  court,  to  enforce  a  Judgtneni 

infra,  sec.  861,  note  ;  post,  sec.  962.  in  the  Federal  court  of  the  district ;  bat 

^  Rock    Island     Co.    Sup.    v.    United  guare.    SUte  o.  Beloit,  20  Wis.  79.    See 

States,  4  WulL    435   (1866)  ;   Louiuana,  Holman,  In  re,  28  Iowa,  88.    A  writkn 

ex  ret.  Nelson  r.   Stw    Martin's  Par.  PoL  demand  upon  a  city  for  the  payment  of  a 

Jury,  111  U.  S.  716;   Coy  o.  Lyons,  17  judgment,  without  asking  for  the  leTyof 

Iowa,  1  ;  Olney  v.  Harvey,    50  IlL    453  a  tax  for  the  purpose,  is  sufficient  to  an- 

(1869) ;  Frank  v.  San  Francisco  Sup.,  21  thorize  a  ^nandamue  requiring  the  lory  of 

Cal.  668  ;  Schaffer  r.  Cadwallader,  36  Pa.  a  tax  for  the  payment  of  the  judgment. 

St    126;    Galena  v.  Amy,   6  Wall    705  Cairo  v.  Everett,  107  UL  75.    Mandamm$ 

(1866)  ;  Von  Hoffman  v,  Quincy,  4  Wall  may  be  issued  without  previous  demand 

535  ;  Riggs  v.  Johnson  County,   6  Wall,  for  payment  where  the  demand  would  bt 

166   (1867)  ;  Weber  v.    Lee  County,  lb,  a  mere  idle  act.     United  States  v.  Brook- 

210  ;  United  States  v,  Keokuk  Council,  lyn,  8  Fed.  Rep.  478.  MThere  one  seeks  Vj 

lb.  514  ;  Britton  v.  Platte  City,  2  Dillon  mandamus  to  compel  the  levy  of  a  tax  to 

C.  C.  1  (1871) ;  State  o.  Hug,  44  Mo.  116  pay  a  judgment,  on  the  ground  that   a 

(1869) ;  State  v.   Milwaukee  Council,  20  change  in  the  law  limiting  the  power  of 

Wis.  87  (1865)  ;  State  v.  Beloit  Sup.,  20  taxation  was  in  vioUtion  of  the  contract. 

Wis.  79  (1865)  ;  Stater.  Madison  Council,  he  must  allege  and  prove  that  his  Jiidc- 

15   Wis.    30;   State  v.  Wilson  Sup.,    17  ment  was  founded  upon  a  contract.    Statt 

Wis.  687  ;   Watertown  ».  Cady,  20  Wis.  v.  St  Martin's  Par.  Pol.  Jury,  S2  La.  Ab. 

501  ;  People  v.  Cairo,  50  111.  155  ;   Olney  884.     But  there  is  an  implied  oonttact  to 

V.  Harvey,  50  111.  454  ;  Rogers  r.  People,  pay  for  official  services  at  the  rate  of  oon* 

68  111.  154  ;   Peoria  Co.  Sup.  v.  Gordon,  pensation  in  force  when  the  aeificcs  wen 

82  111.  435 ;    Lyons  v.   Coolidge,   89  111.  rendered,  which  cannot  be   impaired  by 


529  ;  Klein  v,  Warren  Co.  Sup.,  51  Miss,  subsequent  legislation.     Fisk  o.  Jeffenoa 

878  ;  Klein  v.  Smith  Co.  Sup.,  54  Miss.  Par.  Pol.  Jury,  116  U.  &  ISl  ;  SUwartii 

254;    Commonwoalth    v,    Pittsburgh,  88  Same, /&.  185.     ifaiuiaiMiis  to  enforoi  tks 

Pa.  St  66  ;  SUite  v,   Klizabeth  Treas.,  42  collection  of  a  judgment  against  a  monici- 

N.  J.  L.  79  ;  State  v,  Jersey  City  Trees.,  pal  corporation  is  legally  equivalent  to  a 

lb,  94 ;  State  v.  New  Orleans,  30  La.  An.  statutory  execution,  and  is  sulgect  to  tkt 

Ft  1,  705.    Text  approved.     Brown  v.  same  limitation  as  to  time  wliea  it  may  bt 


§851 


mandamus:  to  enforce  rights  of  creditors. 


10S3 


IB,  as  will  be  presently  stated  more  at  length,  the  proper  mode  of 
compelling  the  performance,  by  a  municipality,  of  the  duty  of  levy- 
ing a  tax  to  pay  judgments  against  it.^ 

§  851.  8p«oial  Limitations  on  the  Power  to  levy  Taxes.  —  Where 
a  bonded  debt  is  authorized,  and  the  pcnver  of  taxation  for  its  pay- 
ment is  limited  by  the  enabling  act  itself,  and  by  the  general  statutes 
in  force  at  the  time,  to  the  special  tax  designated  in  the  act,  there  is 
want  of  power  to  levy  any  greater  tax  than  the  one  thus  specially 
provided  and  limited.  If  there  is  no  statute  giving  the  power  to  issue 
bonds,  the  municipality  is  not  bound,  and  cannot  be  compelled  by 
mandamtis  to  levy  a  tax  to  pay  them.^    So,  too,  if  the  municipality 


retorted  ta  United  States  v.  Oswego  Tp., 
28  Fed.  Rep.  55.  The  writ  lies  against  a 
county  to  enforce  a  judgment  against  an 
incorporated  township  within  its  limits, 
when  by  statute  it  is  the  duty  of  the  county 
to  make  provision  for  its  payment.  IjS- 
betta  County  v.  Moulton,  112  U.  Q,  217. 

Where  a  city  corporation  was  com* 
manded  to  levy  and  collect  a  specijlc  tax 
sufficient  to  pay  the  relator's  judgment,  a 
return  showing  that  they  had  levied  a  tax 
to  pay  this  judgment,  and  other  elaim$  is 
sot  sufficient.  Other  claims  cannot,  in 
such  case,  be  included.  The  return  must 
state  facts  showing  performance  of  the 
mandate,  or  a  sufficient  excuse  for  the  non- 
performance  of  the  duty  enjoined.  Ben- 
bow  V.  Iowa  City,  7  Wall.  818  (1868). 
Mr.  Justice  Davis,  in  this  case,  observes  : 
'*  To  make  the  return  properly  responsive 
to  the  writ,  it  was  necessary  to  disclose  the 
whole  act  constituting  the  levy,  so  as  to 
enable  the  court  to  determine  whether  it 
was  sufficient  to  pay  the  judgment  of  the 
rdator."  This  remark  is  made  in  relation 
to  that  part  of  the  return  which  states,  in 
gfneral  terms,  that  the  defendant  had  le- 
vied a  tax  sufficient  to  pay  the  judgment. 
Under  a  special  statute,  held  to  be  a  duty 
enforceable  by  mafidamus  to  levy  a  tax  to 
pay  improvement  bonds  en  all  the  taxable 
pnpeiiy  of  the  city,  and  not  simply  upon 
the  property  improved  or  locally  benefited. 
United  SUtes  v.  Fort  Scott,  09  U.  S. 
152. 

An  assignee  of  a  judgment  against  a 
eity  may  enforce  payment  by  mandamtu, 
Chicago  V.  Sansum,  87  111.  182.  On  the 
application  for  such  mandamua,  the  ori- 


ginal defence  cannot  be  set  up  a  second 
time.    lb. 

As  to  the  right  of  the  creditor  to  have 
the  taXf  which  is  ordered  to  be  levied,  set 
apart  and  applied  to  his  use,  see,  also,  Coy 
V.  Lyons,  17  Iowa,  1 ;  Galena  v.  Amy,  6 
Wall.  705 ;  Loute  v.  Allegheny  County, 
10  Pittsburgh  Legal  Journal,  241  ;  Pol- 
lock V.  Lawrence  County,  7  Pittsburgh 
Legal  Journal,  878.  Judgment  creditor 
entitled,  as  a  reward  of  his  diligence,  to 
priority  over  simple  contract  creditors. 
Coy  V.  Lyons,  supra.  Mandamus  may  be 
refused  if  the  corporation  has  been  guilty 
of  no  unreasonable  or  improper  delay  in 
levying  the  tax.  Tillson  v.  Putnam  Co. 
Comm'rs,  19  Ohio,  415. 

I  Walkley  v.  Muscatine,  6  Wall.  481 
(1867)  ;  supra,  sec.  826  ;  infra,  sees.  855, 
861a;  Bees  v.  Watertown,  *  19  Wall.  116 
(1873);  Heine  v.  Levee  Comm'rs,  19  Wall. 
655  (1873);  Meriwether  v,  Garrett,  102 
U.  S.  472  (1880);  anU,  sees.  169  a,  170, 
and  cases  cited  in  notes  ;  post,  sees.  861  a, 
861  b.  The  effect  of  dissolution  and  of  the 
rq^eal  of  municipal  charters  and  change  of 
boundaries  on  the  rights  of  creditors,  and 
the  jurisdiction  of  equity  in  such  cases, 
has  been  discussed  in  previous  chapters 
(vii.  and  viii.)  of  this  work.  Ante,  sees. 
169  a,  170,  172,  178,  186-189.  In  pro- 
ceedings in  mandamus  the  respondent  will 
not  be  allowed  to  make  allegations  which 
contradict  the  record  of  the  judgment. 
Harshman  v.  Knox  Co.  Court,  122  U.  S. 
806;  see  infra,  see.  851,  note,  and  com- 
pare with  Brownsville  Tax.  Dist  Comm'rs 
V,  League,  129  U.  S.  498. 

^  United  States  v.  Macon  Co.  Conrt, 
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has  no  power,  either  by  express  grant  or  hy  implication,  to  raise  Uie 
money  by  taxation  to  pay  the  indebtedness,  the  municipal  authorities 
cannot  be  required  to  levy  a  tax  for  that  purpose.^    But  the  Supreme 

99  U.  S.  582,  distinguishing  United  States  tion  of  the  legislature  to  grant  full  power 

V.  Clark  County,  96  U.  S.   212 ;  supra,  to  tax  for  the  payment  of  the  extraordi- 

sees.  769,  note  and  cases,  849,  note  ;  in-  nary  debt  authorized,  to  an  amount  suffi- 

fra,  sec.  851  a ;  McPherson  v.  Foster,  48  cient  to  meet  both  princijial  and  interest 

Iowa,  48  (1876);   People  v.  Jackson,   92  at  maturity.     Hits  implication  is,  howefter, 

IlL  444 ;  State  v.  Macon  Co.,  68  Mo.  29  ;  repelUd  by  the  special  provision  for  the 

AspinwaU   v,   Daviess  Co.    Comm'rs,  22  tax  of  ane-ttveiUieth  of  one  per  cent,  and 

How.  864 ;  Marsh  v.  Fulton  County,  10  the  case  is  thus  brought  directly  within 

Wall.  676  (1870);  Sykes  v.  Columbus,  55  the  maxim,  Expressio  unius  est  exclusio 

Miss.    115  ;    Williamson  v.   Keokuk,  44  alter  ins.    Thus,   while  the  debt  was  an- 

lowa,  88  (1876);  Bissell  v.  Kankakee,  64  thorized,   the  power  of  taxation  for  its 

111.  249  (1872);  Chicot  County  v,  Kruse,  47  payment  was  limited  by  the  act  itself  and 

Ark.  80  ;  Knox  Co.  Court  v.  United  States,  the  general  statutes  in' force  at  the  time  to 

109  U.  S.  229  ;  ante,  sec.  769 ;  also,  chap,  the  special  tax  designated  in  tlie  act,  and 

xiv.  on  Contracts.    Duty  of  city  and  rights  such  other  taxes  applicable  to  the  snbjeet 

of  bondholder  where  his  bonds  are  paya-  as  then  were  or  might  thereafter  by  gen* 

ble  only  out  of  the  general  fund  levied  eral  or  special  acts  be  permitted.    No  oon- 

for  current  expenses.     East  St.  Louis  v.  tract  has  been  impaireil  by  taking  away  a 

United  States,  ex  rel.  Zebley,  110  U.  S.  power  which  was  in  force  when  the  bonds 

321.  were  issued.     The  general  power  of  taxa- 

Where,  by  statute,  the  amount  of  tax  tion  to  pay  county  debts  is  as  ample  now 

which  a  county  can  lawfully  levy  is  lim-  as  it  was  when  the  railroad  company  was 

ited  to  six  mills,  and  the  judgment  cred-  incorporated  and  the  debt  incurred.    The 

itor  had  no  contract  for  the  levy  of  a  difficulty  lies    in    the   want  of   original 

special  tax,  and  the  whole  six  mills  was  power.      While    there    has    nndonbtedly 

necessary  for  the    ordinary    current  ex-  been  great   recklessness  on  the  part  of 

penses  of  the  county,  it  was  held  that  the  the  municipal  authorities  in  the  creatioD 

court  could  not  in  a  mandamus  proceed-  of  bonded  indebtedness,  there  baa  not  on- 

ing,  direct  one  mill,  or  any  portion  of  the  frequently  been  gross  carelessness  on  tb« 

six  mills  tax  authorized  by  law,   to  be  part  of  purchasers  when  investing  in  siidi 

levied  separately  from  the  rest  and  set  securities.     Every  purchaser  of  a  micmiei- 

apart  for  the  payment  of  the  judgment ;  pal  bond  is  chargeable  toith  mities  of  tks 

following  East  St.  Louis  v.  United  States,  statute  under  which  the  bond  was  isnud. 

ex  rel,  Zebley,  1 10  U.  S.  321 ;  Clay  County  If  the  statute  gives  no  power  to  make  the 

V,  McAleer,  115  U.  S.  616  (1885).     Subse-  bond,  the  municipality  is  not  boond.    80^ 

quent  constitutional  provision  held  to  have  too,   if  the  municipality  has  no   potcer, 

the  effect  to  remove  a  prior  charter  limita-  either  by  express  grant  or  by  implieatioii, 

tion  on  the  power  of  the  council  to  levy  a  to  raise  money  by  taxation  to  pay  the  bond, 

tax  for  the  payment  of  bonded  debt  there-  the  holder  cannot  require  the  mnnieipa]' 

after  incurred.     East  St.  Ix>uis  v.  Amy,  authorities  to  levy  a  tax  for  that  purpose. 

120  U.  S.  600  (1886).     ytnte,  sec.   769  ;  If  the  purchaser  in  this  case  had 


postf  sec.  851  a,  and  note.  ined  the  statutes  under  which  the  county 

^  United  States  v.  Macon  Co.  Court,  99  was   acting,   he  would    hare  seen  what 

U.  S.  582  ;  M.  E.  Church,  In  re,  66  N.  Y.  might  prove  to  be  difficulties  in  the  way  of 

895  (1876) ;  State  v.  Guttenl)erg,  39  N.  J.  payment.    As  it  is  he  holds  the  obligatko 

L.  660.     In  the  case  of  The  United  States  of  a  debtor  who  is  unable  to  pronde  the 

V,  Macon  Co.  Court,  supra,  Waite,  C.  J.,  means  of  payment    We  haTe  n«  potoir  hy 

in  delivering  the  opinion  of  the  court,  mandamus  to   compel   a  vaunieipal  cer 

says  :  "  If  there  had  been  nothing  in  the  potation  to  levy  a  tax  yohiek  the  tens  dm 

act  to  the  contrary,  it  might  perhaps  have  not  authorize.      We    cannot   eretUe  mew 

been  fairly  inferr^  that  it  was  the  inten-  rights   or   confer  new  powers.     Jtt  m 
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Court  of  the  United  States  has  held  that  when,  in  order  to  execute 
a  public  work,  a  municipal  corporation  has  been  vested  with  au- 
thority to  borrow  money  or  incur  an  obligation,  it  has  the  power  to 
levy  a  tax  to  raise  revenue  wherewith  to  pay  the  money  or  discharge 
the  obligation,  without  any  special  mention  that  such  power  is 

can  do  18  to  bring  existing  potoers  into  Loagae,  supra,  the  bondholder  had  re- 
operation.  In  this  case  it  appears  that  covered  judgment  on  the  bonds  of  the 
the  special  tax  of  one-twentieth  of  one  city  of  Brownsville  which  recited  that 
per  cent  has  been  regularly  levied,  col-  they  were  issued  under  a  statute  which 
lected,  and  applied,  and  no  complaint  is  was  abrogated ;  and  in  the  subsequent 
made  as  to  the  levy  of  the  one-half  of  one  mandamtts  proceeding  it  was  held  that  the 
per  cent  for  general  purposes.  What  is  estoppel  of  the  judgment  on  the  bonds  did 
wanted  is  the  levy  beyond  these  amounts,  not  conclude  the  city  from  showing  that 
and  that,  we  think,  under  existing  laws,  the  act  under  which  they  were  issued,  and 
we  have  no  power  to  order."  which  contained  the  only  provision  for 
The  case  of  The  United  States  v,  Macon  levying  a  tax  for  their  payment,  was  void ; 
Co.  Conrt  (99  U.  S.  582),  just  noticed,  and,  beiug  void,  the  Supreme  Court  fur- 
shoold  be  read  in  connection  with  Harsh-  ther  held  that  the  judgment  creditor  was 
man  v,  Knox  Co.  Court  (122  U.  S.  306,  not  entitled  to  a  writ  of  mandamus  to 
1886),  and  the  latter  in  connection  with  compel  the  coUection  of  any  tax  for  their 
BrownsviUe  Tax  Dist  Comm'rs  v,  Loague  payment.  The  questions  are  nice  and 
(129  U.  S.  493,  1888).  In  Harshman  v.  delicate;  but  the  author  confesses  his  diffi- 
Knox  Co.  Court,  the  bonds  recited  specifi-  cnlty  in  reconciling  the  two  cases,  or,  to 
cally  that  they  were  issued  under  an  act  speak  more  precisely,  he  thinks  it  may 
which  limited  (as  in  U.  S.  v.  Macon  Co.  hereafter  deserve  re-examination  whether 
Court)  (he  power  and  duty  *'  to  levy  a  tax  the  principle  of  res  judicata  was  not 
each  year,  not  to  exceed  one-twentieth  of  carried  to  an  unsound  extent  in  Harshman 
one  per  cent,  npon  the  assessed  value  of  v.  Knox  Co.  Court.  In  the  action  on  the 
the  taxable  property."  When  the  bond-  bonds  the  only  material  issue,  it  is  sub- 
holder  brought  action  upon  the  bonds  he  mitted,  would  be  whether  the  county  owed 
alleged  in  his  declaration  that  they  were  the  debt,  t.  e.,  whether  the  bonds  were 
issued  under  the  General  Railroad  Law.  valid;  and  they  were  equally  valid  whether 
This  law  provided  that  a  special  tax  might  they  were  issued  under  the  act  recited  in 
be  levied  to  pay  the  bonds,  and  did  not  the  bonds  or  under  the  act  alleged  in  the 
limit  the  ammmt.  Judgment  was  taken  declaration  ;  and  thus  the  averment  was, 
by  default  for  the  amount  of  the  bonds,  in  that  action,  immateiial.  As  the  county 
Harshman  v.  Knox  Co.  Court  was  a  subse-  -  did  not  deny  the  debt  it  suffered  judgment 
qnent  mandamus  proceeding  based  upon  by  default  In  the  mandamus  proceed- 
tiiis  judgment.  The  county  showed  that  ings  the  issue  was  wholly  different.  The 
it  had  levied  the  one-twentieth  of  one  per  county  did  not  there  contest  the  debt  or 
cent.  But  the  relator  claimed  that  his  the  judgment ;  but  it  did  contest  the  ex- 
judgment  on  the  bonds  estopped  the  county  tent  of  its  power  and  its  duty  to  levy  a  tax 
in  the  mandamus  proceeding  to  show,  by  to  pay  the  debt.  That  question  did  not 
the  recitals  of  the  bonds  or  otherwise,  that  and  could  not  arise  in  the  action  on  the 
the  recital  as  to  t?i€  act  under  which  the  bonds.  It  arose  for  the  first  time  in  the 
bonds  were  issued  was  correct ;  that  it  mandamus  proceeding.  It  could  not  have 
estopped  the  county  to  show  that  they  arisen  before.  For  these  reasons  may  not 
were  not  issued  under  the  General  Rail-  the  principle  of  estoppel  have  been  carried 
rottd  Act.  The  Supreme  Court  held  with  too  far,  or  possibly  have  been  wholly  mis- 
the  relator,  and  decided  that  he  was  en-  applied,  in  Harshman  v,  Knox  Co.  Court  ? 
titled  to  a  peremptory  mandamtts  under  With  deference  we  suggest  the  doubt  for 
the  General  Railroad  Act,  without  limita-  further  consideration. 
tion  as  to  amount.     In  Brownsville  v. 
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granted,  unless  the  implication  is  repelled  by  other  provisxcns  Id  the 
charter  or  l^islative  enactments.^ 

§  851  a.  Judgment  Creditor  not  entitled  to  BEandamiu  to  enfovot 
Collection  of  Tax  under  an  abrogated  Statute.  —  The  principle  that 
mandamus  does  not  confer  new  authority,  but  lies  only  to  enforce  the 
performance  of  a  legal  duty  which  respondents  must  have  the  power 
to  perform,  is  further  strikingly  illustrated  in  a  case  in  the  Supreme 
Court  of  the  United  States.^  Bonds  to  pay  for  stock  in  a  railway 
company  had  been  issued  under  an  act  of  February  8,  1870,  wbidi 
act  contained  the  only  authority  to  issue  the  bonds  and  to  levy  a 
tax  for  their  payment,  and  was  wholly  abrogated  by  an  amended 
Constitution  which  took  efTect  May  5,  1870,  and  before  the  bonds 
were  voted  or  issued.  A  bondholder  had  recovered  judgment  on 
such  bonds,  and  in  1886  sought  to  enforce  the  levy  and  collection  of 
a  tax  under  the  act  of  1870  to  pay  the  judgment  The  court  below 
held  that,  although  the  act  of  1870  was  wholly  abrogated  by  the 
State  Constitution,  and  the  bonds  were  therefore  void,  yet  the  re- 
lator's judgment  conclusively  established,  so  far  as  that  judgment 
was  concerned,  the  validity  of  the  bonds,  and  at  the  same  time,  qyoai 
the  judgment,  it  also  conclusively  established  the  validity  of  the  act 
of  1870  giving  the  remedy  by  a  levy  of  taxes  for  the  payment  of 
the  bonds.  This  decision  was,  however,  reversed  by  the  Supreme 
Court,  which  held  that  the  judgment  on  the  bonds  did  not  estop 
the  municipality  from  showing  that  it  had  no  legal  power  to  levy  the 
tax  by  reason  of  the  abrogation  of  the  act  of  1870,  under  which  the 
bonds  were  issued,  and  which  was  the  only  source  of  authority  to 
levy  a  tax  for  their  payment. 

§  852  (687).  Where  Creditor  is  entitled  to  have  a  apaoial  Stf 
levied.  —  Where  the  law  under  which  the  debt  was  incurred  pio- 


1  United  States  v.  New  Orleans,  98 
U.  S.  391.  See  United  States  v,  Lincoln 
Co.,  5  Dillon,  184,  194,  where  the  cases 
are  cited.  See,  also,  cases  cited  in  last 
note. 

•'*  Brownsville  v.  Loagne,  129  U.  8.  498 
(1S88),  distinguishing  Harshman  v.  Knox 
Co.  Court,  122  U.  S.  806.  AnU,  sec  851, 
note.  **  Res  judicata,**  says  Chief  Justice 
Fuller,  giving  the  judgment  of  the  court, 
'*  may  render  straight  that  which  is 
crooked,  and  black  that  which  is  white, 
facit  ex  curvo  rectum,  ex  alho  nigrum 
(Jeter  v.  Hewitt,  22  How.  3.'>2,  364)  ; 
but  where  application  is  made  to  collect 
judgments  by  process  not  contained  in 


themselves,  and  reqairing,  to  be  mgtaimd, 
reference  to  the  aUeged  caoM  of  aotioB 
upon  which  they  are  founded,  the  aid  of 
the  court  should  not  be  gruited  wbei 
npon  the  face  of  the  record  it  appeeiib 
not  that  mere  error  tuperrened  in  tbi 
rendition  of  such  jndgmenti,  bvit  tfist 
they  rest  upon  no  cause  of  actioa  wbs^ 
ever."    129  U.  S.  498,  tupra. 

Mandamus  awarded  to  compel  lefj  d 
tax  to  the  fuU  limit  in  Jbret  ^gkm  Ai 
debt  was  created,  notwithstandinif  a  faV 
sequent  constitutional  reetrictioii  on  tki 
amount  of  taxes  which  might  be  kvitl 
Fisk  V.  Jefferson  Pur.  Pol.  Jury,  116  U.  & 
181  (1885);  nipns  sec  S50,  and  aota. 
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Tides  for  the  levy  of  a  special  tax  to  pay  it,  this  contract  duty  will  be 
enforced  by  mandamus,  and  in  such  a  case  it  is  no  answer  to  the 
creditor  s  application  for  this  remedy  that  an  execution  has  not  been 
tetumed  nulla  bona,  or  that  the  corporation  debtor  may  have  prop- 
erty subject  to  a  sale  on  execution.^ 

§  853  (688).  Where  Statute  gives  Creditor  the  Right  to  a  Tax 
Imwj ;  Prior  Judgment  not  always  required.  —  Where  a  municipal 
corporation  is  authx/rized  by  the  legislature  to  create  a  debt  of  a  specific 
character,  to  borrow  money  to  pay  it,  and  to  make  provision  for  the 
payment  of  the  principal  and  interest  of  the  money  so  borrowed^  by 
the  assessment  and  collection  of  such  taxes  as  may  be  necessary,  a 
mandamus  is  the  appropriate  remedy  of  the  creditor  to  compel  the 
corporation  to  levy  and  collect  the  taxes  to  pay  such  debt  or  the 
interest  thereon.^  It  has  been  several  times  adjudged,  where  there 
18  a  duty  to  levy  and  collect  a  special  tax  to  pay  a  specified  class  of 

^  Knox  Co.  Comm'n  v.  Aspinwall,  24  (1857) ;  supra,  sec.  S49,  note ;  State  v. 

How.  876  (1860).    In  this  case  an  act  Burbank,  22  La.  An.  298. 
of  aasemblj  authorised  the  county  to  issue         *  Von  Hoffman  v.  Quincy,  4  WaU.  586 

its  bonds  and  coupons  (see  21  How.  542),  (1866)  ;  Walkley  o.  Muscatine,  6  WalL 

and  made  it  the  duty  of  the  county  com-  481 ;    Commonwealth  v.   Pittsburgh,  84 

miasioners,  for  the  purpose  of  paying  the  Pa.  St.  496  (1859)  ;  State  v.  Clinton  Co. 

interest  due  on  the  bonds,  "at  the  levy-  Comm'rs,  6  Ohio  St  280  (1856) ;  Flagg  v. 

ing  of  the  county  taxes  for  each  year,  to  Palmyra,  88  Mo.  440  ;  Commonwealth  «• 


a  special  tax  sufficient  to  realize  the  Allegheny  Co.  Comm'rs,  87  Pa.  St.  277 
amount  of  the  interest  to  be  paid  for  the  (1860)  ;  Maddox  v.  Graham,  2  Met.  (Ky.) 
jrear.*'  s.  p.  State  v,  Davenport,  12  Iowa,  56  (1859) ;  Rock  Island  Co.  Sup.  v.  United 
$85;  Louisiana,  ex  rd.  Nelson  t;.  St.  States,  4  WalL  485  (1866)  ;  Riggs  v.  John- 
Martin's  Par.  Pol.  Jury,  111  U.  S.  716 ;  son  County,  6  WalL  166 ;  Knox  Co. 
Greenfield  v.  Moore,  118  Ind.  597  (to  Comm'rs  v.  Aspinwall,  24  How.  884  ; 
compel  the  council  to  order  an  estimate  Davenport  v.  Lord,  9  Wall.  409  ;  Wash- 
for  an  assessment  for  a  street  improve-  ington  Co.  Sup.  v.  Durant,  lb,  415. 
ment).  See  Benbow  v.  Iowa  City,  7  Wall.  Text  approved.  Brown  r.  Gates,  15  W. 
818  (1868).  Va.  131 ;  Limestone  Co.  Comm'rs  Court 
The  rights  of  the  creditor  under  a  man-  v.  Rather,  48  Ala.  438  (1872).  In  Ken- 
damns  execution  against  a  county,  and  its  tucky  the  provisions  in  regard  to  ordi- 
effect  upon  the  county  and  its  funds,  nary  county  claims  do  not  apply  to 
under  the  statute  of  Pennsylvania,  are  county  bonds  payable  to  bearer  and  is- 
Tory  fully  considered  in  Loute  r.  AUe-  sued  under  special  legislative  author- 
g^ieny  County,  10  Pittsbuigh  Legal  Jour-  ity.  Elliott  County  v.  Kitchen,  14  Bush 
lial,  241,  and  Pollock  r.  Lawrence  County,  (Ky.),  289.  The  proper  remedy  of  a 
7  lb.  878.  It  is  held  by  these  cases  that  holder  of  such  county  bonds  is  by  man- 
tiie  effect  of  such  an  execution  is  to  set  damus  to  compel  the  levy  of  a  tax  to 
apart  for  the  creditor  all  unappropriated  pay  the  bonds  as  provided  in  the  act  au- 
money  in  the  treasury,  and  also  the  first  thorizing  their  issue.  lb.  Subsequent 
that  may  come  into  it,  so  far  as  necessary,  legislation  impairing  the  right  and  remedy 
to  pay  the  execution.  See,  also,  Com-  of  a  creditor  to  a  specific  tax  levy  uncon- 
OMmwealth  v,  Pittsburgh,  34  Pa.  St.  496,  stitutional.  Louisiana,  ex  rel.  Nelson  v. 
588,  as  to  nature  of  ma9k2amiM  execution  ;  St.  Martin's  Par.  Pol.  Jury,  111  U.  S. 
Monagfaan  v.  Philadelphia,  28  Pa.  St  207  716.  Infra,  sec  854  ;  on^  chap.  ir. 
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debts,  —  as  for  example,  railway  aid  bonds,  —  and  there  is  no  valid 
defence  alleged  or  claimed,  and  no  question  made  as  to  the  genuine* 
ness  of  the  bonds  or  coupons,  and  they  are  in  the  possession  of  the 
relator,  that  a  prior  judgment  at  law  was  not  essential  to  give  the 
right  to  a  mandamus  to  compel  the  proper  officers  to  levy  and 
collect  the  tax.^  Undoubtedly,  in  such  cases  the  court  may  award 
the  writ  without  a  prior  judgment ;  but  if  there  is  any  doubt  as  to 
the  validity  of  the  debt,  the  court  may  well  decline  to  grant  the 
writ  until  applied  for  to  enforce  a  judgment  obtained.  And  in  tbe 
Federal  court,  as  we  shall  presently  see,  there  must  be  a  prior 
judgment.* 

§  854  Right  of  Creditor  as  depending  on  LegiBlation  at  thm  Datt 
of  the  Creation  of  the  Debt.  —  In  ascertaining  the  rights  and  rem- 
edies of  municipal  creditors  special  reference  must  always  be  had 
to  the  legislation  under  which  the  debts  were  created.  If  the  legis* 
lature  authorizes  the  creation  of  a  debt,  and  provides  no  special  mode 
for  its  payment,  it  is  a  sound  proposition  that  it  was  intended  that 
it  should  be  paid  in  the  usual  way  in  which  such  debts  are  paid, 
viz.,  by  the  levy  and  collection  of  a  tax  for  that  purpose,  if  there  is 
nothing  to  rebut  such  intention.' 

In  respect  of  railway  aid  bonds  of  municipal  and  public  eorpon- 
tions,  the  settled  rule  of  law  is  that  the  power  to  issue  them  musl 
be  expressly  conferred ;  and  in  the  legislative  act  conferring  it,  or 
in  the  general  legislation  of  the  State  concerning  the  subject,  ex- 
press provision  is  usually  made,  authorizing  or  requiring  the  levy 
and  collection  of  taxes,  or  of  a  special  tax,  to  pay  the  debt  thus 
created.    Sucb  provisions  are  of  great  consequence,  and  have  often 

^  Commonwealth  v.  Pittsburgh,  34  Pa.  considered  ;  Commonwealth  v.  AUeglienj 

St.   496  (1859)  ;    Maddox  v.  Graham,  2  County,  32  Pa.   St  218  ;   Commonwealth 

Met.  (Ky.)  56   (1859) :    State  v.  Clinton  v.  Allegheny  Co.  Comm'ra,  37  Pa,  St  i77 

Co.  Comm'rs,  6  Ohio  St  280,  287  (1856)  ;  (1860) ;  SUte  i;.  Milwauke^  20  Wis.  87. 

Commonwealth  v.  Allegheny  Co.  Comm'rs,  In  The  State  v.  Clinton  Co.  Coinm*n»  6 

37  Pa.  St   277    (1860);    Columbia  Co.  Ohio  St  280,  287  (1856),  it  is  held  that  an 

Comm'rs  v.  King,  13  Fla.  451  ;   Kahway  agreement  of  the  railroad  company  to  pay 

Sav.  Inst.  V.  Rahway,  49  N.  J.  L.384.    See  the  interest  on  the  bonds  of  the  ooontj  it 

State  V.  DaveniK)rt,  12  Iowa,  335,  where  collateral,  and  does  not  reliere  the  ooonty 

the  point  was  left  open.  from  primary  liability  to  the  holder.   Com- 

What  the  relator,  who  is  the  holder  of  nionwealth  v,  Pittsbnigfa,  34  Pn.  St  4M 

bonds  issued  by  a  municipal  corporation  (1859). 

under  express  authority  of  the  legislature,  ^  Post^  sees.  856,  860. 

must  show  in  order  to  entitle  him  to  a  man-  *  United  States  p.   New  Oileuia»  M 

damtts  against  the  corporation  to  compel  U.  S.  391 ;  Kelley  v,   Milan,  1S7  U.  S. 

it  to  levy  and  collect  a  tax  to  pay  such  139,  150  ;  Nortou  v,  Dyersbiiig^  127  U.S. 

bonds,  see  Commonwealth  v.  Pittsburgh,  160  ;  supra^  sec  851,  and  note. 
34  Pa.  St  496  (1859),  where  it  is  fully 
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proved  to  be  the  sole  ultimate  legal  reliance  of  the  creditor ;  and 
they  are  so  far  connected  with  the  obligation  of  the  contract  as  to 
come  under  the  protection  of  the  Federal  Constitution,  and  hence 
they  cannot  be  impaired  by  subsequent  legislation.^  The  doctrine, 
where  the  act  authorizing  the  issue  of  the  bonds  contains  a  provi- 
sion for  the  levy  and  collection  of  a  special  tax  to  pay  the  same, 
that  such  provision  enters  into  and  becomes  a  part  of  the  contract 
with  the  creditor,  which  cannot  be  repealed  by  the  legislature  with- 
out substituting  a  remedy  legally  equivalent  or  equally  efficacious, 
or  be  otherwise  impaired,  has  been  recently  re-asserted  by  the  Su- 
preme Court  of  the  United  States,  under  circumstances  which  im- 
pressively show  that  this  tribunal  not  only  recognizes  but  means  to 
enforce  it  whenever  and  so  far  as  it  has  the  power  to  do  so.^ 

^  Von  Hoffman  v.  Qoincy,  4  WaU.  585,  of  mandamtis  to  coUect  a  special  tax  par- 

it  the  leading  case  on  this  point,  but  there  tuant  to  the  Act  of  March  23,  1868.    The 

are  nomeroos  others  in  which  the  prin-  county  officers  resisted  the  application,  on 

cipld  has  been  applied,  which  are  cited  the  ground  that  the  Act  of  1868  was  re- 

and  referred  to.    AnU,  sees.  69,  70.  pealed  by  the  Act  of  1879,  which  made  it 

'  Seibert  v.  Lewis  {mandamus  to  levy  penal  for  its  officers  to  undertake  the  col- 
and  ooUect  taxes),  122  U.  S.  284  (1886).  lection  of  taxes  pursuant  to  the  Act  of 
Id  this  case  the  Missouri  Act  of  March  23,  1868  ;  and  upon  the  further  ground  that 
1868,  which  authorized  the  issue  of  the  the  State  Circuit  Court  had  enjoined  the 
bonds,  provided  "  that  in  order  to  pay  the  county  officers  from  the  levy  and  collection 
interest  and  principal  thereof,  the  county  of  taxes  pursuant  to  the  Act  of  1868,  and 
court  [of  the  county  issuing  the  bonds]  that  its  action  in  this  respect  had  been 
shall,  from  time  to  time,  levy  and  cause  to  affirmed  by  the  Supreme  Court  of  the 
be  collected,  in  the  same  manner  as  sounty  State,  which  had  decided  that  there  was 
taxes,  a  special  tax "  upon  the  taxable  no  authority  to  levy  or  collect  taxes  except 
property  of  the  township  making  the  sub-  pursuant  to  the  Act  of  1879,  and  that  it  was 
flcription.  Under  this  provision,  and  long  illegal  to  attempt  it.  The  county,  there- 
prior  to  1879,  bonds  were  issued  and  nego-  fore,  claimed  that  the  Circuit  Court  of  the 
tiated.  Subsequently  (March  8,  1879),  United  States  had  no  power  to  command 
the  legislature  passed  an  act,  known  as  it  or  its  officers  to  do  an  illegal  act.  But 
the  *•  Cottey  Act,"  repealing  the  provi-  the  Supreme  Court  of  the  United  States, 
•ions  in  the  Act  of  1868  giving  the  creditor  in  Seibeit  v.  Lewis,  supra^  held  that  the 
the  aforementioned  right  to  a  special  tax,  provision  in  the  act  authorizing  the  issue 
and  substituting  a  provision  to  the  effect  of  the  bonds,  giWng  to  the  bondholder 
that  State  taxes,  taxes  for  current  county  the  right  to  the  levy  and  collection  of  a 
expenditures  and  for  schools,  should  bo  special  tax  in  the  same  manner  as  county 
levied  as  theretofore,  but  that  no  other  taxes,  entered  into  and  constituted  a  ma- 
tax,  which  would  include  taxes  to  pay  terial  part  of  the  contract  with  the  credi- 
these  bonds,  should  be  levied  except  upon  tor  ;  that,  although  it  was  competent  for 
petition  and  an  order  of  the  Circuit  Court  the  legislature  of  the  State  to  change  or 
of  the  county,  or  the  judge  in  vacation,  modify  the  revenue  laws,  yet  this  could 
and  making  it  penal  for  any  county  officer  not  be  done  unless  the  substituted  remedy 
to  lery  or  collect  such  taxes  without  such  was  legally  equivalent,  —  that  is,  as  effica- 
order  of  the  circuit  court  or  judge.  cious  as  the  repealed  provision  ;  that,  in 

Alter  the  Act  of  March  8, 1879,  the  rela-  this  case,  the  Act  of  1879,  which  discrim- 

tor  obtained  judgment  in  the  Circuit  Court  inated  against  this  class  of  indebtedness, 

of  the  United  States  on  bonds  issued  prior  and  in  the  place  of  the  repealed  provisions 

to  that  act,  and  applied  therein  for  a  writ  substituted  a  remedy  clogged  with  limita- 
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§  855.  Remedy  of  Bondholder  is  by  Mandamus,  and  act  In 
Bqnity.  —  The  proper  mode  of  enforcing  or  compelling  the  perform- 
ance of  the  duty  of  levying  and  collecting  taxes  in  such  cases  is 
by  mandamus,  and  not  by  a  bill  in  equity.  This  was  first  decided 
by  the  United  States  Supreme  Court  in  Walkley  v.  Muscatine ;  ^  and 
that  tribunal  subsequently,'  under  circumstances  which  made  a 
strong  appeal  to  its  sense  of  justice,  has  reaffirmed  the  principle,  and 
refused  to  exercise  equity  jurisdiction  over  a  repudiating  municipality 
to  compel  it  to  pay  a  judgment  which  the  process  of  mandamus  had 
proved  (by  reason  of  successive  resignations  of  the  municipal  officers^ 

tions  and  conditions  which  aeriooaly  em-  raant  to  the  laws  in  force  at  the  time  when 

bamssed  and  delayed  the  creditor,  was  not  the  bonds  were  issaed.     United  Stales  r. 

a  legal  eqaivalent  to  the  creditor  for  the  Lincoln  County,  5  Dillon,  1S4  ;  United 

provisions  in  his  behalf  contained  in  the  States  v.  Johnson  Connty,  /&.,  207,  note, 

repealed  statute  ;  and  that  the  result  was  ^  Walkley  v,  Muscatine,  6  WaU.  431 

that  the  Act  of  1868  was  stiU  in  force  for  (1867) ;  supra,  sec.  850  ;  infra^  sec  Stfl«« 

the  purpose  of  levying  and  collecting  the  ^  Rees  v.   Watertown,   19  WalL   107 

tax  necessary  for  the  payment  of  the  rela-  (1878)  ;  followed  and  aflkmed  in  Heine  ff. 

tor's  judgment.     The  Supreme  Court  de«  The  Levee  Comm'n,  19  WalL  655 ;  oii^ 

clined  to  follow  the  contrary  judgment  of  sec.  851.     The  principle  that  a  eomri  vf 

the  Supreme  Court  of  Missouri  on  the  equity  eannU  enforee  the  levy  and  eoUe^ 

point,  and  ordered  a  peremptory  writ  for  Hon  of  taxes  to  pay  the  debts  of  mnnid* 

the  coUection  of  the  taxes,  in  accordance  pal  corporations,  first  decided  in  Walk- 

with  the  law  under  which  the  bonds  were  ley  v.  Muscatine,  was  re-aaaerted  in  Reel 

issued,  and  disregarded  the  intermediate  in-  v.    Watertown  ;    Heine    «.    The    Levee 

Junction  of  the  State  courts.     To  the  ob*  Comm'rs  ;  Barkley  v.  Levee  Comm*ri»  M 

Jection  that  such  action  on  the  part  of  the  U.  S.  258,  and  is  re-aiBnned  in  Thompson 

Federal  court  was  in  violation  of  the  laws  v.  Allen  County,  115  U.  8.  550  (1^^ 

of  the  State  as  contained  in  the  Act  of  where  it  was  held  that  vumdamus  was  the 

1879,  the  Supreme  Court  of  the  United  remedy,  and  that  equity  had  no  jurisdk' 

States  said :  '*  The  question  is  not  whether  Hon  to  collect  taxes  through  a  receiver  9f 

a  tax  shall  be  levied  in  Missouri  without  pointed  by  it,  even  though  no  paUie  officer 

the  authority  of  its  law,  but  which  of  sev-  with  authority  from  the  legialatim  to  pe^ 

eral  of  its  laws  are  in  force  and  govern  the  form  the  du^  can  be  fonnd,  or  poaoB 

case  ; "  and  its  judgment  was  that  the  who  would  accept  the  office. 

Act  of  1863  was  in  force  so  far  as  necessary  It  seems  to  the  author  to  be  the  retoH 

to  pay  the  relator's  judgment,  and  that  to  of  the  cases  in  the  Supreme  Coart  of  the 

order  a  tax  to  be  levied  and  collected  in  United  States,  taking  them  together*  that 

pursuance  thereof  was  not  to  order  a  tax  the  levy  and  collection  of  taxes  cannot  be 

to  be  levied  and  collected  contrary  to,  but  enforced  in  or  by  the  Federal   dicnit 

in  accordance  with,  the  laws  of  the  State  Courts  exercising  equi^  joiisdiction,  hot 

of  Missouri  as  applicable  to  relator's  case^  only  by  appropriate  remediet  in  a  eomt  of 

The  Circuit  Couit  of  the  United  States  law,  namely,  by  actions  to  xeoorer  jiidg^ 

had  previously  held  that  the  said  Act  of  ments  and  the  enforcement  of  each  JQdjp» 

March  8,  1879,  known  as  the  "  Cottey  ments  by  mandamvs.    Ante,  eeo.  170;  a^ 

Act,"  if  it  could  be  construed  as  applica-  cases  cited  and  commenta  thereon.    Hov 

ble  to  judgments  rendered  in  the  Federal  far  cases  like  Mount  Pleasant  v.  Beckwith, 

court,  was,  as  to  bonds  issued  prior  there*  100  U.  S.  514,  are  an  ezoeptton  to  ^dM 

to,  in  conflict  with  the  Constitution  of  the  rule  is  not  very  clear.    Poet,  teoi.  861  e» 

United  SUtes,    which  prohibits  a  State  SQlb, 

from  impairing  the  obligation  of  contracts,  Rights  of  credUon^  aee  anlf^  oliipe.  ir.* 

tnd  had  ordered  writs  of  mandamus  ptuv  tIL,  and  viiL 
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aided  by  the  character  of  the  legislation  of  the  State),  for  a  period  of 
fourteen  years,  ineffectual  to  enforce.  The  court  reasserted  the  doc- 
trine that  the  regular  and  appropriate  remedy  of  the  creditor  is  the 
writ  of  mandamtu;  and  declared  that  in  legal  contemplation^ 
judged  by  its  nature  and  ordinary  results,  and  not  by  its  failure  in 
exceptional  cases,  it  was  an  adeqimte  remedy,  and  that  the  difficulty 
of  its  execution  in  a  particular  instance  afforded  no  sufficient 
ground  for  equitable  jurisdiction. 

§  856.  Remedy  in  Federal  Court ;  Prior  Judgment  required ;  Course 
of  Prooednre.  —  The  remedy  of  the  municipal  or  county  bondholder 
in  the  Federal  courts  is  to  sue  at  law  and  obtain  a  pidgment  to  estab- 
lish the  validity  and  amount  of  his  debt.^  Thereupon  it  is  usual  to 
issue  execution,  if  the  corporate  debtor  can  by  law  have  property 
subject  to  execution.  On  a  return  of  the  writ  nulla  bona  or  unsatis« 
fied,  application  is  made  upon  an  information  or  relation  under  oath 
reciting  these  facts  for  a  mandamus  to  compel  the  levy  and  collec- 
tion of  a  tax  to  pay  the  judgment.  But  if  the  bondholder  is  by  the 
statute  expressly  entitled  to  a  levy  of  a  special  tax  to  pay  such  judg- 
ment, and  if  the  duty  of  levying  it  has  been  neglected  or  refused,  it 
is  not  necessary  that  an  execution  should  in  such  case  be  returned 
nuUa  bona  in  order  to  give  such  judgment  creditor  the  right  to  a  man* 
damus.  As  the  course  of  procedure  in  the  Federal  courts  is  in  such 
cases  assimilated  to  that  at  common  law,  and  is  not  controlled  by 
State  statutes,  a  demand  of  the  respondent  and  a  refusal  must  be 
shown,  or  circumstances  which  will  dispense  with  the  demand.  When 
a  demand  is  made,  it  should  be  upon  the  corporation,  or  the  particular 
officers  whose  duty  it  is,  and  who  have  the  legal  power,  to  comply 

^  Heine    v.   The  Levee    Comm'rs,    19  to  enforce  the  judgment,  and  performs,  in 

WmU.  655,  657    (1S73) ;   Queeusbury  v.  substance,    against    municipal    corporate 

Culver,  19  Wall.  83,  92.     In  such  cases  debtors  the  office  of  a  writ  of  execution, 

the  Federal  courts  have  no  power  to  issue  with  the  operation  of  which  the  State 

a  writ  of  mandofnus  as  an  original  pro-  courts  can  no  more  interfere  than  they 

oeeding,  and  hence  a  bondholder  cannot  can  with  the  other  process  of  the  Federal 

(as  it  is  held  in  some  of  the  State  courts  courts.      These  are  settled  principles  in 

he  may  do  under  certain  circumstances),  the  jurisprudence  of  the  United  States. 

he/ore  patting  his  claim  into  judgment.  The  leading  case  is  Riggs  v.  Johnson  Conn- 

spply  for  a  nktndamus.    In  the  Federal  ty,  6  Wall.  166  (1867),  and  its  doctrines 

ooart  he  mud,  as  stated  in  the  text,  first  have  been  frequently  re-asserted  and  ap- 

olitain  his  judgment.  Bath  County  v.  Amy,  plied.     P&st,  sec.  861,  note.     The  Circuit 

13  WalL  S44  (1871) ;  post,  sec.  860.    Then,  Court  of  the  United  States  cannot  acquire 

upon  making  the  proper  relation,  he  be-  jurisdiction  of  a  mafuiamus  suit  to  compel 

oomes  entitled,  under  what  was  sec.  1 4  of  levy  of  taxes,  by  way  of  removal  from  the 

the  Judiciary  Act  (now  Rev.  Stats,  sec  State  courts  under  the  Act  of  1875   and 

716)  to  a  writ  of  mandamus^  as  the  ap-  Jlev.  Stats.  U.  S.  sec.  716.     Rosenbaumv. 

propriate  remedy  to  enTorce  his  jud^rment.  Bauer,  120  U.  S.  450  (1886),  three  judges 

It  is,  when  thus  issued,  the  final  process  dissenting. 
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therewith,  and  the  demand  should  be  for  the  performance  of  the 
exact  duty  due  to  the  creditor ;  as,  for  example,  to  levy  and  collect 
the  necessary  tax.  It  is  probable  that  an  execution  issued  and  a 
demand  upon  the  proper  officers  thereunder  for  payment,  would  ordi- 
narily be  treated  as  a  demand  to  levy  a  tax,  as  it  would  then,  we 
think,  become  the  duty  of  the  officers  to  levy  the  proper  tax. 
At  all  events,  such  an  effect  is  in  practice  usually  ascribed  to  an 
execution.  The  prudent  and  very  cautious  practitioner  would  ac- 
company the  writ  of  execution  with  a  specific  written  demand  to 
levy  and  collect  the  tax,  and  have  it  served  at  the  same  time  with 
the  writ  of  mandamus,  tlie  service  whereof  should  be  upon  the  of&oeis 
upon  whom  the  legal  duty  rests  to  do  the  act  demanded.^ 

§  857  (689).    Creditor  entitled  to  enforce  full  ZbEercise  of  Power. 

—  Although  there  may  be  a  discretion  in  the  city  council  as  to  th$ 
amount  of  tax  which  they  are  authorized  to  levy  for  ordinary  pur- 
poses, yet  a  creditor  who  has  obtained  judgment  is  entitled  to  have 
the  whole  power  of  the  corporation  exerted,  if  it  be  necessaiy, 
for  the  payment  of  his  judgment^  So  where  an  act  of  the  l^is- 
lature  provided  that  the  city  council  "  may^  if  it  believe  that  the 
public  good  and  best  interests  of  the  city  require  "  it,  levy  a  tax  to 
pay  its  funded  debt,  a  judgment  creditor  on  a  debt  of  this  char- 
acter may,  by  mandamus,  compel  it  to  levy  a  tax  if  it  refuses  to 
do  so.^  So,  also,  where  an  act  of  the  legislature  declared  that  the 
"  board  of  supervisors  of  counties  owing  debts  which  their  curreDt 
revenue,  under  existing  law,  is  not  sufficient  to  pay  may^  %f  deemed 
advisable,  levy  a  special  tax,  to  be  used  in  liquidation  of  such  in- 
debtedness," the  Supreme  Court  of  the  United  States  held  that  this 
power  was  mandatory,  if  its  exercise  was  necessary  in  order  to  pay 
judgments  rendered  against  the  county.^    The  court  places  the  deci- 

1  The  course  of  procedure  here  outlined         *  Galena  v.  Amy,  5  Wall.  705  (ISM). 
is  stated  upon  the  author's  knowledge  of        *  Rock  Island  Co.  Sap.  v.  United  StatMb 

it  in  the  Eighth  Federal  Circuit,  and  it  is  4  Wall.  435  (1866)  ;   s.  p.   BobinMA  «. 

believed   to    be    substantially  coincident  Butte  Co.  Sup.,  48  CaL  853  (1S7S) ;  Stata 

uith  the  practice  in  the  other  circuits.  v.  New  Orleans,  80  La.  An.  1S9  ;  H«niphia 

3  Coy  v.  Lyons,  17  Iowa,  1  (1864)  ;  v.  Brown,  97  U.  S.  800  (1877)  ;  Unitod 
Blitz  V.  Muscatine,  8  Wall.  575  (1869),  de-  .  States  v.  Memphis,  97  U.  8.  284  (1877) ; 
uying  Clark  v.  Davenport,  14  Iowa,  494  ;  Memphis  v.  United  States,  97  XJ,  8.  S9S 
Commonwealth  v.  Pittsburgh,  34  Pa.  St.  (1877).  In  the  case  of  Memphis  «.  BrovBt 
496,  513,  517  (1859).  As  to  limitation  supra,  a  creditor,  having  a  decree  sgdnit 
OP.  rate  or  amount  of  taxation,  see  Batz  v.  the  city  of  Memphis  for  the  peymeDt  of 
Muscatine,  supra  ;  Iowa  Railroad  Ijand  money,  obtained  in  March,  1875,  a  iwaml^ 
Co.  v.  Sac  Co.,  39  Iowa,  124  (1874);  mu«,  commanding  it  to  lery  upon  all  the 
ante,  sees.  162,  851 ;  ant^,  chap.  xix.  on  taxable  property  of  the  city  a  tax  soAcifiit 
Taxation  ;  Britton  v.  Platte  City,  2  Dil-  in  amount  to  pay  the  decree,  which  pro- 
Ion  C.  C.  1  (1871).  ceeding  was  authorised  by  the  laws  of  the 
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sion  upon  the  principle  that  where  power  is  given  to  public  officers, 
though  conferred  in  language  which  is  permissive  in  form,  it  will 
be  regarded  as  peremptorily  imposing  a  positive  and  absolute  duty, 
whenever  public  interests  and  individual  rights  call  of  right  for  its 
exercise,  and  distinguishes  the  case  from  those  which  involve  the 
exercise  of  a  discretion  judicial  in  its  nature,  and  which  the  courts 
cannot  control^ 

§  858  (690).  Officers  oompeUed,  if  necessary,  to  meet  to  levy  the 
Required  Tax.  —  If  the  municipal  officers  fail  or  neglect  to  'perform 
the  duty  of  levying  a  tax  at  the  annual  or  Tegular  meeting,  they  may 
be  compelled  by  mandamus  to  meet  again  and  do  their  duty,  the 
same  as  if  it  had  been  performed  at  the  proper  time  and  place,  and 
this  without  the  aid  of  any  special  legislative  enactment*  In  Ar- 
kansas while  it  is  admitted  by  the  Supreme  Court  of  the  State  that 
the  Federal  courts  may  in  proper  cases,  by  mandamus,  compel  county 
courts  therein  to  levy  taxe^  to  pay  judgments  rendered  in  the  Federal 
courts,  yet  it  is  denied  that  this  writ,  under  the  Constitution  and  laws 
of  that  State,  can  commaud  the  county  court  to  convene  for  this  pur- 
pose at  a  time  not  authorized  by  law,  as  the  meeting  of  the  court  at 
such  a  time  would  not  be  a  lawful  meeting,  and  its  acts  would  be 
coram  n^mjudice.  The  reason  for  this  conclusion,  as  given  by  Chief- 
Justice  English,  is  that  the  writ  of  mandamus  "  cannot  impart  power 
to  the  county  court ;  it  can  only  enforce  the  exercise  of  power  con- 
ferred upon  it  by  the  laws  of  the  State."  ^ 

§  859  (691).  LiabUity  to  Private  Action  by  the  Creditor  for  Neg- 
leot  of  Duty.  —  On  the  ground  that  where  the  law  absolutely  requires 
a  ministerial  act  to  be  done  by  a  public  officer,  and  he  neglects  or 

State.  The  city  thereupon  passed  an  ordi-  the  tax  for  the  payment  of  the  decree  was 
nance  levying  a  special  tax,  in  professed  process  in  the  nature  of  an  execution,  and 
conformity  with  the  writ  The  creditor,  that  the  court  below  rightfully  exercised 
finding  that  such  special  tax  did  not  in*  control  over  it  in  deciding  that  its  order 
clnde  merchants'  capital,  which,  under  the  to  levy  a  tax  upon  all  the  property  of  the 
laws  of  the  State,  was  taxable  for  general  city  included  the  capital  of  merchants  tax- 
purposes,  and  that  the  required  sum  would  able  under  the  laws  of  the  State  for  gen- 
not  he  raised,  moved  for  a  further  peremp-  eral  purposes. 

tory  mandamus,  commanding  that  such         ^  As  to  mandatory  and  discretionary 

merchants'  capital,  assessed  and  returned  powers,  see  further,  ante,  sec.  98  ;  supra, 

for  taxation  for  the  year  1875,  be  included  sec.  832  ;  People  v.  Albany  Co.  Sup.,  12 

by  the  city  within  the  property  to  be  taxed  Johns.  (N.  Y.)  416. 
for  the  payment  of  the  decree,  in  accord-         '  People  v.  Chenango  Ca  Sup.,  8  N.Y. 

ance  with  the  original  writ.    The  court  317,  330  (1853),  and  prior  cases  in  that 

awarded   the  writ   accordingly.     It  was  State,  cited  by  Willard,  J. 
held  by  the  Supreme  Court  that  the  man'         *  Graham    v.    Parham,   82    Ark.   676 

damus  to  compel  the  city  to  levy  and  collect  ( 1878) . 
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refuses  to  do  it  without  sufBcient  I^al  excuse,  he  is  liable  in  a  prioaU 
action  to  the  person  injured  by  his  miscondud,  the  Supreme  Court  of 
the  United  States  held,  where  a  judgment  creditor  of  a  public  co^ 
poration  had  procured  a  peremptory  mandamus  to  county  supervi* 
sors  to  levy  a  tax  sufficient  to  pay  his  judgment,  which  they  refused 
or  neglected  to  obey,  that  they  were  liable  to  him  in  a  civil  action 
in  damages  to  the  extent  of  the  injury  thereby  occasioned.  The 
court  observed  that  honest  intentions  or  a  mistake  as  to  their  duty 
would  constitute  no  defence  to  such  an  action ;  but  it  gave  no  opin- 
ion as  to  the  rule  by  which  to  measure  the  damages,  that  is,  whether 
the  plaintiff  would  be  limited  in  his  recovery  to  the  actual  injury 
sustained,  or  whether  his  recovery  would  be  the  amount  of  his  JQdg« 
ment,  with  interest.^ 

§  860  (692).  JoriBdiction  of  Circuit  Courts  of  the  United  BtatM 
in  Mandamiis  ;  Prior  Judgment  required.  —  The  pouter  to  issue  the 
writ  of  mandamus,  as  an  original  and  independent  proceeding,  has 
not  been  conferred  by  the  Judiciary  Act  of  1789  upon  the  Circuit 
Courts  of  the  United  States,  and  these  courts  are  by  that  act  and  its 
revisions  authorized  to  issue  this  writ  only  when  ancillary  to  a 
jurisdiction  already  acquired.^  Applying  this  rule,  the  Supreme 
Court  of  the  United  States  has  decided  that  the  holder  of  ooupoDS 
attached  to  bonds  issued  by  a  public  or  municipal  corporation,  and 
which  have  not  been  put  into  judgment,  is  not  entitled  to  a  man* 
damns  from  tlie  Federal  Circuit  Court  to  compel  the  levy  and 
collection  of  a  tax  to  pay  such  coupons.^ 

§  861  (693).  Mandamus  ia  in  nature  of  Bzeoution  of  Judcment; 
Biay  iaaue  to  State  Offloers  ;    Relation  of  Federal  and  State  Courts. 


1  Amy  V.  Des  Moines  Co.  Sup.,  11 
Wall.  136  (1870).  The  refusal  of  the 
treasurer  of  a  public  corporation  to  pay  a 
certified  demand  against  the  corporation 
will  not,  unless,  perhaps,  where  it  can  be 
shown  that  the  refusal  was  wilful,  and  that 
he  had  funds  in  his  hands  applicable  to 
the  purpose  for  which  they  were  demanded, 
make  the  treasurer  personally  responsible 
in  an  action  at  law,  and  the  appropriate 
remedy  of  the  party  injured  is,  by  Ymzn- 
damtiSy  to  compel  him  to  make  payment. 
Huff  r.  Knapp,  5  N.  Y.  65  (1851),  affirm- 
ing 8.  c.  3  Sandf.  Superior  0.  R.  299.  See 
Bartlett  r.  Crozier,  17  Johns.  489 ;  People 
V.  Lawrence,  6  Hill  (N.  Y.),  244  ;  People 
V.  Kelly,  5  Abb.  New  Cas.  888  ;  supra, 
aec  829,  note.     Farther,  as  to  personal 


liability  of  public  officers,    Anie^  aec  tSJ, 
and  note  ;  post,  sec.  910,  note. 

3  Mclntyre  v.  Wood,  7  Cnneh,  SOI; 
McClung  V,  Silliman,  S  Wheat.  SOI;  Kca- 
dall  V.  United  States,  12  Pet.  6S4  ;  Secfi- 
tary  of  Int  v.  McOarrahan,  9  Wall.  Sll ; 
Bath  County  v.  Amy,  18  WalL  S4I 
(1871).     j4iUe,  aec.  850. 

*  Bath  County  v.  Amy,  Mcpra  /  LabetH 
County  Comm'rs  v.  Moolton*  US  U.  8> 
217  (1884);  Rosenbaum  9,  Bauer,  lH 
U.  S.  450 ;  affirming  2S  Fed.  Rep.  n$ 
Greene  Co.  v,  Daniel,  102  U.  S.  187 
Davenport  v.  Dodge  Co.,  106  U.  8.  SS7 
Smith  9.  Bourbon  Coantj,  1S7  U.  & 
105,  112  (1887).  Ante,  aec  850 ;  cfaf^ 
ziv.  on  ContractB. 
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—  But  whete  the  Circuit  Court  of  the  United  States  has  rendered  a 
judgment  against  a  public  or  municipal  corporation,  it  has  the  au- 
thority, under  the  fourteenth  section  of  the  Judiciary  Act,  and 
under  the  corresponding  provision  of  the  Bevised  Statutes,  to  issue 
the  writ  of  mandamiis  where  it  is  the  appropriate  remedy  to  enforce 
such  judgment  By  means  of  this  writ,  the  Circuit  Court  of  the 
United  States  may  compel  the  oflBcers  of  public  and  municipal  cor- 
porations, though  deriving  their  existence  from  State  legislation,  to 
perform  their  duty  to  levy  and  collect  the  necessary  taxes  to  pay 
judgments  rendered  therein  against  such  corporations.  The  writ  of 
mandamus,  when  so  issued,  is  the  final  process  of  the  court  for  the 
enforcement  of  its  judgment,  and  performs,  in  substance  and  effect, 
the  office  of  a  writ  of  execution.  It  is  considered  by  the  Supreme 
Court  of  the  United  States  to  be  a  writ  necessary  to  render  effectual 
the  jurisdiction  of  the  Circuit  Court,  which  attached  when  the  action 
was  commenced,  which  existed  when  the  judgment  was  rendered, 
and  which  continues  until  it  is  collected.  It  is  a  result  of  these 
principles,  and  of  the  nature  of  the  relations  of  the  Federal  and 
State  jurisdictions,  that  neither  the  State  legislatures  nor  the  State 
courts  can  enjoin,  or  in  any  manner  interfere  with,  the  Federal  tri- 
bunals in  the  exercise  of  the  power  of  enforcing  their  own  judg- 
ments.^ To  enforce  the  payment  of  judgments  rendered  therein,  the 
Federal  courts,  on  the  refusal  of  the  State  officers  to  levy  taxes  as 
commanded,  have,  in  a  few  instances,  under  special  circumstances,  ex- 
ercised, with  reluctance,  the  high  and  delicate  authority  of  appointing 
the  United  States  marshal  as  a  commissioner  for  that  purpose.  The 
decisions  on  this  subject  are  referred  to  in  the  note  to  this  and  a 
subsequent  section.^    X^king  the  decisions  of  the  Supreme  Court 


1  Kiggnv.  Johnson  County,  6  WalL  166 
(1867X  which  is  the  leading  case  on  this 
snbject.  Approved  and  followed.  Weber 
V.  Lee  County,  lb.  210  ;  United  States  v. 
Keokuk,  lb.  514,  618;  Washington  Co. 
Sap.  V.  Dnrant,  9  WaU.  415  ;  Davenport 
«.  Lord,  lb,  409  ;  Amy  v.  Des  Moines  Co. 
Sap.,  11  Wall.  186  (1870)  ;  Knox  Co. 
Comm'rB  v.  Aspinwall,  24  How.  876,  884 
(1S60)  ;  Seibert  v.  Lewis,  122  U.  S.  284  ; 
United  States  v,  Silverman,  4  Dillon,  224 
(1878) ;  State  v.  Rainey,  74  Mo.  229;  HUl 
«.  Scotland  County,  32  Fed.  Rep.  716; 
mUe^  chap.  xiv.  sees.  511-584. 

Hhutrative  of  the  earUroversy  between 
ik€  Fedftral  and  State  authority  in  Iowa, 
frowing  out  of  the  municipal  raiZway  aid 
lomdB,    See  Riggs  v.  Johnson  County,  6 


Wall.  166 ;  Weber  i;.  Lee  County,  lb, 
210  ;  United  States  v.  Keokuk,  lb,  514, 
518 ;  Lee  County  t;.  Rogers,  7  Wall.  181 
(1868);  ante,  chap.  xiv.  sees.  511-558; 
Holman,  In  re,  28  Iowa,  88  (1869).  In 
King  V.  WUson,  1  Dillon  C.  C.  555  (1871), 
the  history  of  the  State  adjudications  in 
Iowa  on  the  subject  of  municipal  aid  to 
railways  is  given.     Ante,  sec.  158. 

2  Lee  Co.  Sup.  v,  Rogers,  7  Wall.  176 
(1868).  The  appointment  of  the  marshal, 
in  this  case,  as  such  commissioner,  was 
considered  to  be  authorized  by  the  statute 
of  the  State  (Revision  oi  Iowa  of  1860,  sec. 
8770)  adopted  in  this  particular  case,  and 
not  by  a  general  rule  of  practice.  See  also 
Lansing  v.  County  Treasurer,  1  Dillon 
C.  C.  522  (1870)  ;   Welch  r.  Ste.  Gene- 
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together  they  appear  to  the  author  to  establish  that  such  a  commis- 
sioner cauuot  be  appointed  without  statutory  authority  therefor. 

▼ieve,  lb.  130  (1871).  See  further  on  this  decree  below,  dismissing  the  bill,  wmstf- 
point,  infra,  sees.  861  a,  861  b.  finned  by  an  equal  division  of  opinion. 
In  Morgan  v.  Beloit,  in  the  United  there  being  at  the  time  eight  judges  on 
States  Circuit  Court  for  Wisconsin^  the  the  bench.  No  opinions  were  delivered, 
question  of  the  right  of  a  judgment  cred-  and  no  report  of  the  case  has  been  pub- 
itor  of  a  municijudity  which  would  not  lished.  The  arguments  of  counsel  (Mr. 
levy  and  collect  the  necessary  taxes  to  pay  Carpenter  for  the  bill,  and  Messrs.  Palmer 
his  judgment,  to  resort  to  equity  for  relief,  and  Ryan,  amira)  were  mainly  addressed 
was  presented.  The  debt  of  the  town,  in  to  the  question  of  equity  juriadidum  in 
that  case,  was  incurred  uuder  a  special  act  such  a  case,  and  the  right  to  subject  the 
of  the  legislature,  approved  Feb.  10,  1853,  private  property  of  the  inhabitants  to  the 
authorizing  the  town  of  Beloit  to  issue  payment  of  the  debts  of  the  municipality, 
bonds  in  aid  of  a  railroad,  and  the  third  AniCf  sees.  576,  849,  note,  851,  855. 
section  of  the  act  provided  that  "the  In  Rees  v.  Watertown,  in  the  Circiiit 
board  of  supervisors  of  the  town  of  Beloit,  Court  of  the  United  States  for  the  Western 
whenever  Uie  mvie  shall  become  necessary.  District  of  fFisconsiyi^  June  term,  1872, 
shall  annually  levy  a  tax  upon  the  taxable  the  bill,  which  was  similar  to  the  one  in 
property  of  said  tovm,  sufficient  to  pay  the  the  case  of  Moi^gan  v.  Beloit,  tuprs,  wai 
interest  upon  such  bonds,  after  deducting  dismissed.  Hopkins,  District  Jadge,  ex* 
the  dividends  due  to  such  town  on  said  pressing  an  opinion  against  Um  tight 
shares  of  stock."  The  complainant  re-  claimed,  and  Drummand,  Circuit  Jodge^ 
covered  a  judgment  in  the  Federal  court  in  in  view  of  the  diversity  of  opinion  among 
1860,  and  a  peremptory  mandamus  was  the  judges  in  Morgan's  Case,  concurring  in 
issued  in  1862,  commanding  the  board  to  that  disposition  of  the  matter.  In  Beesfi 
levy  a  tax  to  pay  the  judgment ;  but  by  Watertown,  19  Wall.  107  (1878),  the  de- 
repeated  resignations,  causing  vacancies  cree  below  was  affirmed,  and  the  SnproDi 
and  want  of  quorum,  no  tax  had  ever  been  Court  denied  the  right  of  the  creditor  to 
levied,  and  no  attachments  for  contempt  resort  to  a  court  of  equity,  althongh  the 
(as  the  bill  alleged)  could  be  had  or  made  remedy  by  mandamus^  in  consequence  of 
effectual.  The  bill  made  the  town,  in  its  successive  resignations  of  the  monicipal 
corporate  capacity,  and  its  inhabitants,  de-  officers,  had  for  years  proved  iinavailiBg; 
fendants,  and  asked  for  a  decree  subjecting  and  the  same  principle  was  applied  in 
the  taxable  proix;rty  of  the  town  and  of  Heine  v,  Levee  Coium'ra,  19  WalL  655 
the  inhabitants  to  sale  at  auction  by  the  (1873). 

marshal.     A  demurrer  to  the  bill  was  sus-  In  Hubbell  v.  Waterloo,    the  Cueoit 

tained  and  the  bill  dismissed  by  Miller,  Court  of  the  United  States  for  the 


District  Judge,  holding  the  Circuit  Court.  District  of  WiseojiHn  (present 

On  appeal,  the  Siiipremc  Court,  after  one  and  Miller,  JJ.),  in  April,  187S;  in  fi 

argument,  ordered  a  reargumeut  upon  this  application   in  a  mandamus    prooeediig 

question :  "  Whether  or  not  it  is  compe-  supplemental  to  a  judgment  agpontt  the 

tent  for  the  Circuit  Coni*t  of  the  United  town  of  Waterloo  for  the  appointment  of 

States,  on  a  bill  filed  for  the  puri)os(%  to  the  marshal  as  commissioner  to  levy  and 

ap{M)iut  a  master  or  commissiouer  to  levy  collect  the  taxes,  which  the  local  oAeos 

and  collect  a  tax,  under  anil  in  pursuance  evaded,  and  refused  (bj  mceeniye  raig* 

of  tli»  third  section  of  an  act  (Kissed  by  nations)  to  levy  and  collect,  the  jodget 

the  legislature  of  IVisconsin,  Feb.  10, 1853,  were  divided  in  opinion  as  to  the  power  of 

ui>on  the  tixable  property  of  the  town,  the  court  to  make  the  appointmeiiti  aai 

sufficient  to  pay    the  judgment  of   the  the  question  was  certified  to  the  SnpraMS 

plaintiff,  iu  case  of  a  refusal  of  the  super-  Court  of  the  United  States.     Beviev  of 

Yisors  of  the  town  to  levy  the  same,  after  cases  in  the  Supreme  Court  ooneeniag 

lervice  of  a  peremptory  writ  of  manda*  the  power  and  jurisdiction  of  eqiiity  ii 

At  the  December  term,  1869,  the  respect  of  the  levy  and  ooUectioii  of 
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Other  Paints  concerning  the  Enforcement  of  Judgments  in  khe 

Federal  Courts, 

§  861  a  (885).    Boutwell'a  Case  ;  Case  of  City  of  Watertown.  — 
In  the  enforcemejit  of  judgments  on  municipal  bonds,  the  creditors  ^ 
have  encountered  obstacles  arising  or  supposed  to  arise  from  two'' 
decisions  of  the  Supreme  Court,  —  The  United  States  v.  Boutwell,^ 

and  as  to  the  general  resnlt  thereof,  see  absence  of  any  statutory  provision  to  the 
cmte,  sees.  170,  826, 855,  and  notes.  contrary.  When  the  personal  duty  .exists 
^  United  States  v,  Boatwell,  17  Wall,  only  so  long  &s  the  office  is  held,  the  court 
604  (1878).  The  Supreme  Court  in  its  cannot  compel  the  defendant  to  ])erform 
opinion  says :  "  The  office  of  a  writ  of  it  after  his  power  to  perform  has  ceased. 
mandamus  is  to  compel  the  performance  And  if  a  successor  in  office  may  be  substi* 
of  a  duty  resting  upon  the  person  to  whom  tuted  he  may  be  mulcted  in  costs  for  the 
the  writ  is  sent.  That  duty  may  have  fault  of  his  predecessor,  without  any  de- 
originated  in  one  way  or  in  another.  It  linquency  of  his  own.  Besides,  were  a 
may  have  arisen  from  the  acceptance  of  an  demand  made  upon  him,  he  might  dis* 
office  which  has  imposed  the  duty  upon  charge  the  duty  and  render  the  interposi- 
its  incumbent.  But  no  matter  out  of  what  tion  of  the  court  unnecessary.  At  all 
facts  or  relations  the  duty  has  grown,  what  events,  he  is  not  in  privity  with  his  pre- 
the  law  regards  and  what  it  seeks  to  en-  decessor,  much  less  is  he  his  predecessor^! 
Ibroe  by  a  writ  of  mandamus  is  the  per-  personal  representative.  As  might  be  ex- 
tonal  obligation  of  the  individual  to  whom  pected,  therefore,  we  find  no  case  in  which 
it  addresses  the  writ.  If  he  be  an  officer,  such  a  substitution  as  is  asked  for  now 
snd  the  duty  be  an  official  one,  still  the  has  ever  been  allowed,  in  the  absence  of 
writ  is  aimed  exclusively  against  him  as  a  some  statute  authorizing  it  On  the  con- 
person,  and  he  only  can  be  punished  for  trary,  after  the  statute  of  9  Anne,  chap, 
disobedience.  The  writ  does  not  reach  xx.  sec.  1,  it  was  the  acknowledged  doc- 
the  office.  It  cannot  be  directed  to  it.  It  trine  in  England  that  the  rules  and  prac- 
is,  therefore,  in  substance  a  personal  ac-  tice  as  to  abatement  by  death,  resignation, 
tion,  and  it  rests  upon  the  averred  and  or  removal  from  office  were  the  same  in 
aasaroed  fact  that  the  defendant  has  neg-  cases  of  mandamus  as  in  personal  actions. 
lected  or  refused  to  perform  a  personal  By  that  statute  it  was  enacted  that  the 
duty,  to  the  performance  of  which  by  him  prosecutor  or  relator  may  plead  to  or 
the  relator  has  a  clear  right.  Hence  it  is  traverse  all  or  any  of  the  material  facts 
an  imperative  rule  that,  previous  to  mak-  averred  in  the  return,  the  defendant  hav- 
ing application  for  a  writ  to  command  the  ing  liberty  to  reply,  take  issue,  or  demur  ; 
performance  of  any  particular  act,  an  ex-  and  it  was  directed  that  such  further  pro- 
press  and  distinct  denmnd  or  request  to  ceedings  might  be  had  as  might  have  been 
perform  it  must  have  been  made  by  the  had  if  the  prosecutor  had  brought  his 
relator  or  prosecutor  upon  the  defendant,  action  on  the  case  for  a  false  return. 
and  it  must  appear  that  he  refused  to  com-  Thus  mandamtts  became  in  effect  a  per- 
ply  with  such  demand,  either  in  direct  sonal  action  against  the  defendant.  This 
terms  or  by  conduct  from  which  a  refusal  statute  was  in  force  in  Maryland  when 
can  be  conclusively  inferred.  Thus  it  is  the  District  of  Columbia  was  a  part  of 
the  personal  default  of  the  defendant  that  that  State,  and  hence  it  is  in  force  in  the 
warrants  impetration  of  the  writ,  and  if  a  District  now.  Therefore,  whatever  may 
peremptory  mandamus  be  awarded,  the  be  the  rule  elsewhere,  here  a  writ  of  man- 
costs  must  faU  upon  the  defendant.  It  damus  must  abate  whenever  the  perform- 
seceasarily  follows  from  this,  that  on  the  ance  by  the  defendant  of  the  personal 
death  or  retirement  from  office  of  the  origi-  duty  it  seeks  to  enforce  has  become  im- 
nal  defendant  the  writ  miLst  abate,  in  the  possible.    The  law  was  changed  to  some 
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and  Rees  v.  City  of  Watertown.^  The  case  against  Mr.  Bout- 
well  arose  when  he  was  Secretary  of  the  Treasury,  and  was  an  ap- 
plication in  the  inferior  court  for  a  mandarnvs  to  compel  him  to  pay 
a  certain  order.  The  writ  was  refused,  and  a  writ  of  error  taken  to 
the  Supreme  Court,  after  which  Mr.  Boutwell  resigned  and  his  sue* 
cesser  was  appointed.  The  Supreme  Court  refused  the  application 
to  substitute  the  successor,  and  one  ground  of  refusal  was,  that  in 
the  absence  of  a  statute  altering  the  common-law  rule,  tlie  writ  of 
mandamus  abates  by  the  death,  resignation,  or  removal  from  office 
of  the  officer  to  whom  it  is  directed.  In  the  view  of  the  court,  the 
office  of  a  writ  of  mandamus  is  to  compel  the  performance  of  a 
personal  duty  resting  on  the  respondent :"  if  he  be  an  officer,  and 
the  duty  an  official  one,  still  the  writ  is  aimed  exclusively  against 
him  as  a  person,  and  he  only  can  be  punished  for  disobedience ;  the 
writ  does  not  reach  the  office  and  cannot  be  directed  to  it ;  it  is  the 
personal  default  of  the  defendant  that  wan*ants  the  impetration  of 
the  writ ;  it  necessarily  follows  from  this  that  on  the  death  or  retire- 
ment from  office  of  the  original  defendant,  the  writ  must  abate  in 
the  absence  of  any  statutory  provision  to  the  contrary."  The  bu^ 
den  of  the  reasoning  of  the  Supreme  Court  is  that  the  duty  is  per- 
sonal, not  official.  But  in  fact  and  in  substance,  was  not  the  duty 
which  it  was  here  sought  to  have  Mr.  Boutwell  perform,  official,  and 
not  personal  ?    While  the  technical  correctness  of  the  court's  views 

extent  in  England  by  the  later  Act  of  If  the  retirement  of  the  defendant  from 
Parliament  of  1  William  IV.  chap.  xxi.  office,  and  his  consequent  inabUity  to  per- 
sec.  5,  by  which  it  was  enacted  that  in  form  the  act  demanded  to  be  done,  does 
case  the  return  to  any  writ  (of  mandamus)  not  abate  the  writ  or  necessitate  its  discon- 
within  the  purview  of  the  act  should,  in  tinuance,  there  is  stiU  an  insuperable  dilB* 
pursuance  of  an  allowance  made  by  it,  be  culty  in  the  way  of  oor  directing  the  sob- 
expressed  to  be  made  on  behalf  of  any  stitution  asked  for.  We  can  exercise  only 
other  person  than  the  defendant,  the  fur-  appellate  power.  We  have  no  origiiuil 
ther  proceedings  on  such  writ  should  not  jurisdiction  in  the  case.  But  any  •nnuDODt 
abate  or  be  discontinued  by  death,  resig-  issued,  or  rule  upon  bis  tncoeaaor  ^eqfli^ 
nation,  or  removal  from  office  of  the  per-  ing  him  to  become  a  party  to  the  waxX^ 
son  who  made  such  return,  but  the  same  would  be  the  exercise  of  original  jurisdie- 
might  be  continued  and  carried  on  in  the  tion  over  both  a  new  party  and  a  nev 
name  of  such  person,  and  if  a  peremptory  cause,  for  the  duty  which  he  would  bt 
writ  should  be  awarded,  it  might  be  di-  required  to  perform  would  be  his  owia 
reeled  to  any  successor  of  such  person  in  not  that  of  his  predecessor.  Harbory  ■. 
office  or  right.  No  similar  statute  exists  Madison,  Sec.  State,  1  Cranch,  137 ;  Ken* 
with  us,  and  its  enactment  in  England  dall,  Postm.  Gen.,  «.  United  States^  IS 
was  a  recognition  of  the  rule  that  the  Pet  526  ;  Secretary  of  Int.  9.  McQsr- 
death,  resignation,  or  removal  from  office  rahan,  9  Wall.  818."  BoatweU*a  Omi 
of  the  defendant  worked  an  abatement  of  followed  ;  Wardin  v.  Chandler,  Seo.  Natyi 
the  action.    It  re(piire<l  a  statute  to  change  122  U.  S.  643. 

the  nile  ;  and,  to  avoid  injustice,  the  costs         ^  Rees  v.    Watertown,    19  WaU.  107 

of  the  writ,  when  issued  and  obeyed,  were  (1878).    A%U^  sees.  170^  826»  855g  and 

flommitted  to  the  discretion  of  the  court,  notes. 
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and  conclusion  cannot  perhaps  be  impugned,  they  seem  to  savor  of 
that  refinement  which  formerly  pervaded  everywhere  the  common- 
law  procedure,  and  in  a  striking  degree  the  proceedings  in  man- 
damns, 

•  * 

The  Supreme  Court  in  the  other  case  referred  to  ^  decided,  in 
effect,  these  propositions:  1.  That  in  the  enforcement  of  his  judg- 
ment against  the  municipality,  the  plaintiff  was  confined  to  his 
remedy  at  law  by  mandamus  or  otherwise,  no  ground  of  equity 
jurisdiction  being  made  out.  2.  That  the  neglect  and  refusal  of 
the  municipal  officers  to  levy  the  taxes,  their  disobedience  of  the 
writs  of  mandamus,  and  their  resignations  to  evade  the  duty  of 
levying  and  collecting  the  taxes,  did  not  authorize  the  court  to 
i^point  officers  of  its  own  to  levy  and  collect  them,  denjring,  on 
this  point,  Welch  v.  Ste.  Genevieve,*  and  distinguishing  Supervisors 
V.  Rogers,*  and  Lansing  v.  County  Treasurer.*  3.  That  it  was  not 
competent  for  the  court,  in  virtue  of  its  general  jurisdiction  as  a 
court  of  equity  (there  being  no  individual  liability  on  the  part  of 
the  taxpayers  or  inhabitants  of  the  municipality  to  pay  the  debts 
of  the  corporation),  itself  to  subject  individual  property  within  the 
corporation  to  pay  the  judgment,  the  exclusive  remedy  being  by 
mandamus  directed  to  the  municipality  or  its  proper  officers,  com- 
manding them  to  levy  and  collect,  under  the  powers  vested  in  them 
in  that  behalf,  the  requisite  taxes/ 


6 


*  Rees  V.  Watertown,  tupra.  States  Circuit    Court,   after  the   county 

*  Welch  V.  Ste.  Geneyieve,  1  Dillon  C.  officers  had  evaded  the  law  and  disobeyed 
C.  R.  130.  the  peremptory  writ,  directed  the  manala' 

'  Lee  Co.  Sup.  v.  Rogers,  7  Wall.  175.  mus  to  the  marshal  of  the  United  States 

*  Lansing  v.  County  Treasurer,  1  Dil-  for  the  District  of  loiua,  commanding  him 
Ion  C.  C.  R.  522.  to  levy  and  collect  the  taxes  named  in 

*  A  direct  effect  of  the  decision  in  Rees  the  writ,  and  which  was  sustained  by  the 
r.  Watertown,  in  connection  with  the  pro-  Supreme  Court,  is  declared  in  the  Water- 
timcted  and  successful  evasion  of  the  city  town  Case  to  depend,  in  this  respect, 
of  Watertown,  was  to  encourage  munici-  wholly  upon  a  statute  of  the  State  of 
palities  and  counties  elsewhere  to  adopt  loiva  (Rev.  of  1860,  sec.  3770).  That 
the  same  mode  of  escaping  payment,  viz.,  statute  had  no  special  reference  to  this 
by  foccessive  and  repeated  resignations,  class  of  cases,  and  was  simply  to  the  effect 
This  was  practised  to  a  considerable  extent  that  the  court,  in  cases  of  mandamus, 
in  the  State  of  Missouri  by  several  coun-  "  besides  or  instead  of  proceeding  against 
ties  that  were  burdened  with  a  large  in-  the  defendant  by  attachment,  may  direct 
debtedness  ;  but  it  was  measurably  checked  that  the  ad  required  to  be  done  may  he 
by  the  action  of  the  executive  of  the  State,  done  by  the  plaintiff  or  some  other  person 
QoTemor  Hardin,  in  refusing  to  accept  appointed  by  the  court,**  The  practice  of 
the  resignation  of  the  county  court  judges  the  Federal  court  in  mandamus  cases  is  as 
when  he  had  good  reason  to  believe  that  at  conmion  law,  and  this  statute  had  never 
ibe  resignation  was  tendered  for  this  been  adopted  by  rule ;  but  it  was  held 
purpose.  "  competent  to  adopt  it  in  the  particular 

The  case  of  Lee  Co.  Sup.  v,  Rogers,  case,"  and  that  it  authorized  the  court  to 

7  WalL  175  (1868),  in  which  the  United  appoint  a  third  person  or  officer  of  its  own 
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§  861  &  (886).  Bontwell'a  Case  not  applicable  to  Corporate  Dutias; 
No  Abatement  by  Death  or  Resignation.  —  The  principle  of  Boutweil's 
Case  —  that  a  writ  of  viandanms  directed  to  a  public  officer  abates  <m 
his  death  or  resignation  if  there  be  no  statute  to  the  contrary  —  doa 
not,  however,  apply  to  the  case  of  duties  devolved  hy  law  upon  muniei» 
pal  or  public  corporations  in  their  corporate  chara^er.  Some  repudi* 
ating  municipalities  sought  to  evade  their  duties  towards  their 
creditors  by  encouraging  and  accepting  the  resignations  of  the 
officers  to  whom  the  writs  of  mandamus  were  directed  or  upon 
whom  they  were  served,  so  that  the  particular  officers  upon  whom 
the  alternative  writ  was  served  would  not  be  in  office  when  the  per^ 
emptory  writ  was  applied  for,  or  the  officer  to  whom  the  peremptorj 
writ  was  directed  would  resign  before  the  writ  could  be  served,  or 
after  the  service  and  before  the  time  fixed  for  the  performance  of  its 
command,  and  the  successor  would  claim  that  he  could  not  be  held 
liable,  as  for  a  contempt  or  othenivise,  for  the  default  of  his  prede* 
cesser.  But  when  the  question  under  such  circumstances  came 
before  the  Supreme  Court  of  the  United  States  that  tribunal  de- 
cided, upon  a  correct  conception  of  the  principles  of  corporate  law, 
that  where  the  duty  was  one  to  be  performed  by  the  corporation,  tlu 
writ  may  be  directed  to  the  corporation  in  its  corporate  name  or  to  Uu 
proper  officers  in  their  corporate  capacity  and  official  style  without  nam- 
ing them,  and  that  when  it  is  once  duly  served  its  power  remains,  not- 
withstanding changes  in  tlie  officers  by  death,  resignation,  or  the 
election  of  successors,  until  tlie  duty  which  is  commanded  is  pe^ 
formed ;  that  the  officers  in  existence  at  the  time  when  the  act  is 
required  to  be  done  are  those  whom  the  court  will  hold  responsible 
for  the  performance  of  what  is  commanded ;  and  hence  writs  com- 
manding the  performance  of  corporate  duties  do  not,  as  in  BoutwelTs 

to  levy  and  collect  the  required  taxes.  661  ;  ante,  sees.  170,  S26,  855,  861,  and 

Looking  at  this  cose  in  the  light  of  the  cases  cited.    The  statemeDt  in  the  optnioi 

decision  and  reasoning  in  the  Watertown  of  Nelwn,  J,,  that  this  statute  "  is  bat  t 

Case,  and  in  Heine  v.  The  Levee  Comin'rs,  modification  of  the  law  of  England  aad 

19  Wall.  655,  and  of  the  above  sugges-  of  the  New  England  States,  which  providef 

tions,  it  would  seem  to  rest  upon  a  very  for  the  execution  of  a  judgment  lecoveitd 

narrow  basis.     If  the  court  is  without  against  a  county,  city,  or  town,  agaiiiit 

power  to  make  such  an  appointment  with-  the  private    property  of  any  individuil 

Dut  the  aid  of  the  statute,  it  was  certainly  inhabitant,  giving  him  the  right  to  danii 

a  very  broad   and    liberal    view  of  the  contribution  from  the  rest  of  the  peoplsb* 

language  of  that  statute  to  hold  that  the  can  hardly  be  maintained  in  view  of  the 

'*  act "  contemplated  by  it  included  the  decision  in  the  Watertown  Case,  and  the 

act  of  levying  and  collecting  taxes,  giving  other  cases  above  referred  to,  and  it  setas 

acquittances  therefor,  and  selling  property  obvious  that  the  section  of  the  Jtwa  sfeiKl* 

to  enforce  the  payment  thereof,  and  mak*  ute  referred  to  was  intended  for  no  ioeh 

ing  conveyances  to  complete   the  sales,  purpose. 
Bee  Heine  «.  The  Levee  Comm'rs,  19  WalL 


\ 
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Case,  abate  by  changes  in  the  officers  of  a  corporation.  The  writ, 
although  directed  to  the  corporation,  is  enforced  through  the  mem- 
bers or  officers  whose  duty  it  is  to  obey  its  commands,  and  if  part 
of  the  officers  or  members  have  done  all  within  their  power  to  com- 
ply with  the  writ,  the  court  will  punish  only  those  who  are  actually 
guilty  of  disobedience.  Whatever  uncertainty  might  have  been 
supposed  to  exist  on  this  point  is  definitely  removed  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  cited  in  the 
note,^  resting  as  they  do  upon  sound  reason,  and  supported  as  they 
are  by  the  decisions  of  several  of  the  State  courts. 

1  Leayenworth  Co.  Comm'rs  v.  Sellew,  others,  which  the  rektor  seeks  to  hare 

99  U.   S.   624   (1878) ;  Leayenworth  v.  enforced.     The  alternative  writ  was  di- 

Kinney,  99  U.  S.  623(1878).    Infra,  sees,  rected  both  to  the  board  in  its  corporate 

S71-874,  884.  capacity  and  to  the  individual  members 

Thus  where  the  duty  to  levy  taxes  to  by  name,  but  the  peremptory  writ  was 

pfty  the  debt  of   a   county  is  devolved  ordered   against   the    corporation    alone. 

npon  the  "  board  of  county  commission-  As  the  corporation  can  only  act  through 

ers,"  which  is   the  corporate    name    by  its  agents,  the  courts  will  operate  upon  the 

which  counties  are  made  capable  of  suing  agents  through   the  corporation.     When 

and  being  sued,  the  writ  may  be  directed  a  copy  of  the  writ  which  has  been  ordered 

to  **ihe  board  of  county  commisnonera ; "  is  served  upon  the  clerk  of  the  board, 

and  in  the  case  of  a  city  corporation  it  it  will  be  served  on  the  corporation,  and  be 

may  be  directed  to  the  mayor  and  city  equivalent  to  a  command  upon  the  persons 

council  in  their  corporate  capacity,   and  who  may  be  members  of  the  board  to  do 

it  need  not  be  directed  to  the  persons  who  what  is  required.     If  the  members  fail  to 

are  mayor  and  councilmen.     And  it  be-  obey,  those  guilty  of  dLsobedience  may, 

ing  provided  in  the  case   of  legal  pro-  if  necessary,  be  punished  for  the  contempt. 

ceediugs  against  a  county  that    process  Although  the  command  is  in  form  to  the 

may  be  served  upon    the  clerk  of  the  board,  it  may  be  enforced  against  those 

board,  a  like  service  of  the  writ  of  m^an-  through  whom  alone  it  can  be  obeyed. 

damns  is  assumed,  and  stated  to  be  suf-  One  of  the  objects  in  creating  such  cor- 

ficieot,     in    the    case    of    Leavenworth  porations,  capable  of  suing  and  being  sued. 

County,  supra.    In  pronouncing  the  judg-  and  having  perpetual  succession,  is  that 

ment  of  the  court  upon  these  important  the  very  inconvenience  which  manifested 

points,  Mr.  Chief-Justice  Watte  says  :  —  itself  in  Boutwell's  Case  may  be  avoided. 

**  In  United  States  v.  Boutwell,  17  In  this  way  the  office  can  be  reached  and 
"WalL  607,  it  was  decided  that  as  a  man'  the  officer  compelled  to  perform  its  duties, 
damns  was  used  '  to  compel  the  perform-  no  matter  what  changes  are  made  in  the 
ance  of  a  duty  resting  upon  the  person  agents  by  whom  the  officer  acts.  The 
to  whom  the  writ  is  sent,'  if  directed  to  a  board  is  in  effect  the  officer,  and  the  mem- 
public  officer,  it  abated  on  his  death  or  hers  of  the  board  are  but  the  agents 
retirement  from  office,  because  it  could  who  perform  its  duties.  While  the  board 
not  reach  the  office.  That  principle  does  is  proceeded  against  in  its  corporate  ca- 
not,  as  we  think,  apply  to  this  case,  pacity,  the  individual  members  are  pun- 
There  the  officer  proceeded  against  was  ished  in  their  natural  capacities  for  failure 
the  Secretary  of  the  Treasury  of  the  to  do  what  the  law  requires  of  them  as 
United  States,  and  the  writ  was  *  aimed  the  representatives  of  the  corporation, 
exclusively  against  him  as  a  person.'  We  think,  therefore,  that  tlie  peremptory 
Here  the  writ  is  sent  against  the  board  writ  loas properly  directed  to  the  board  tn  its 
of  ooonty  commissioneTs,  a  corporation  corporate  capacity.  In  this  way  the  power 
created  and  organized  for  the  express  of  the  writ  is  retained  until  the  thing  is 
purpose  of  performing  the  duty,   among  done  which  is  commanded,  and  it  may  at 
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§  8G1  c  (887).  Bericnation  to  aroid  I>«t7,  when  ineffeotnal  vBtfl 
Sncceflsor  is  qualified.  —  Where  a  statute  in  relation  to  a  public  or 
municipal  officer  provides  that  such  offictr  shall  continue  in  oJUe 
until  his  successor  is  qualified,  a  resignation  made  in  order  to  avoid 
auditirig  or  paying  a  judgment  against  the  corporaie  town  or  munieu 
polity  is  not  a  sufficient  return  to  an  alternative  mandamus  to  conh 
pel  such  officer  to  make  such  audit  and  payment  A  resignation 
under  such  circumstances  does  not  relieve  the  officer  from  the  re> 
sponsibility  and  duties  of  office  until  his  successor  is  appointed  and 
qualified.  In  the  opinion  of  the  courts  Mr.  Justice  Hunt  says: 
"  The  provisions  as  to  these  officers  and  as  to  the  town  oflGlcers  are 
parts  of  the  same  system.  The  resignations  may  be  made  to  and 
accepted  by  the  officers  named ;  but^  to  become  perfect^  they  depend 
upon  and  must  be  followed  by  an  additional  fact,  to  wit^  the  appoint- 
ment of  a  successor  and  his  qualification.  When  it  is  said  in  the 
statute  that  the  resignation  may  be  thus  accepted,  it  is  like  to  the 
expiration  of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the  qualifi- 
cation of  a  successor."  ^ 

§  861  eZ.  Same  aubjeot.     Principle  limited  and  Caae  diatlngidaiied. 

—  The  principle  referred  to  in  the  preceding  section  does  not  apply, 
where,  by  statute,  an  officer  has  the  right  to  resign  at  will,  and  the 
statute  provides  that  the  resignation  shall  take  effect  as  soon  as  it  is 
filed  with  a  designated  officer.  A  recent  case  declares  and  well 
illustrates  this  distinction.  By  the  statute  of  Wisconsin  service  of 
process  upon  cities  must  be  made  "  by  delivering  a  copy  thereof  to 
the  mayor  and  city  clerk,"  and  by    the  charter  of  the  defendant 

all  times  be  enforced  through  those  who  numerous.    Maddoz  v.  Grtham,  S  Met. 

are  for  the  time  being  chai^ged  with  the  (Ky.)  56;  State,  oe  re/.  Sontterv.  Maitttoa 

obligation  of  acting  for  the  corporation.  Council,  15  Wis.  $7  ;  Pqpwn  v.  Ckatt- 

If,  in  the  course  of  the  proceedings,  it  ap-  land  Co.  Comm'rs,  65  N.  C.  114  ;  PMfli 

pears  that  a  part  of  the  members  have  v.  Collins,  19  Wend.  6S.''     Columbia  Oo^ 

done  all  they  could  to  obey  the  writ,  the  Comm'rs  v.  King,    18  Fk.    451  (1879) 

court  will  tako  care  that  only  those  who  Little  Rock  v.  Board  of  Impror«inait%  4S 

are  actually  guilty  of   disobedience    are  Ark.  152. 

made  to  suffer  for  the  wrong  that  is  done.         ^  Badger  o.   United  Statea»  tt  U.  & 

Those  who  are  members  of  the  board  at  599,  affirming  the  same  can,  e  Bisi.  806. 

the  time  when  the  board  is  required  to  Followed  in  Jones  9.  Jefienon,  66  Tql 

apt  will  be  the  parties  to  whom  the  court  576,  where  the  serrice  of  a  citatiQii  vpoi 

will  look  for  the  performance  of  what  is  officers  three  years  after  they  had  resigMd, 

demanded.      As  the  corporation   cannot  no  successors  baring  been  appointid  if 

die  or  retire  from  the  office  it  holds,  the  elected,  and  there  being  eridenoa  thai  Al 

writ  cannot  abate,  as  it  did  in  Boutwell's  object  of  the  failure  to  elect  was  to  deM 

Caae.    The  decisions  in  the  State  courts  the  collection  of  debts  agidiist  ths  dltf% 

In  which  this  practice  is  sustained  are  was  held  to  he  Tslid. 
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city,  service  must  be  made  upon  the  mayor.  At  the  time  when  sum- 
mons against  the  city  in  an  action  of  debt  was  issued  there  was  no 
mayor  or  acting  mayor  of  the  city,  his  resignation  having  taken 
effect  Service  of  the  summons  was  made  upon  the  last  mayor,  the 
city  clerk,  the  city  attorney,  and  the  last  presiding  officer  of  the 
board  of  street  commissioners,  the  return  reciting  that  the  office  of 
mayor  was  vacant  and  that  there  was  no  president  of  the  common 
council  or  presiding  officer  thereof  in  office.  It  was  held  that  the 
court  had  no  jurisdiction  upon  such  service  to  render  a  judgment 
against  the  city.^ 

§  862.  Distinction  between  Negotiable  Bonds  and  ordinary  War- 
rants as  to  Xhiforcement.  —  What  we  have  heretofore  said  has  re- 
lated to  the  enforcement  of  municipal  bonds  where  there  is  an 
esqpress  authority  given  or  duty  enjoined  to  levy  a  tax  or  a  special 
tax  to  pay  them.  We  have  adverted  in  a  preceding  chapter^  to  the 
distinction  between  negotiable  municipal  bonds,  issued  under  direct 
authority  from  the  legislature,  and  ordinary  municipal  or  county 
orders  or  warrants.  The  distinction  between  the  two  classes  of  instru- 
ments often  becomes  important  when  it  is  sought  to  enforce  payment 
by  means  of  mandamus.  The  latter  class  of  instruments,  not  being 
commercial  paper, —  being  in  the  nature  of  vouchers  to  the  ordinary 

*  Amy  V.  Watertown  (No.  1 ),  180  U.  S.  must  be  followed,  and  the  rule  is  especially 

S02(1889).    ^rrwi/ey,  J.,  giving  the  opin-  exacting   in    reference    to  corporations" 

ion  of  the  court,  says:  "  The  case  is  differ-  (citing  cases).    **  The  law  of  Wisconsin  is 

ent  from  those  in  which  we  have  held  that  perfectly  clear  that  the  service  of  process 

a  resignation  of  an  officer  did  not  take  in  this  case  was  ineffective  and  void.    City 

effect  until  it  was  accepted  or  until  another  of  Watertown  v.  Robinson,  69  Wis.  230. 

was  appointed.     In  those  cases  either  the  This  court  in  the  construction  of  a  State 

common  law  prevailed  or  the  local  law  statute  in  a  matter  purely  domestic,  gives 

provided  for  the  case  and  prevented  such  great  weight  to  the  decisions  of  the  high- 

a  vacancy.    Such  were  the  cases  of  Badger  est  tribunals  of  the  State."     This  case 

V.    Bolles,   93   U.   S.    599 ;    Edwards  v.  was    distinguished    from    Broughton    v. 

United  States,  103  U.  S.  47l ;  Salamanca  Pensacola,  98  U.  S.  266,  and  Mobile  v. 

V.  Wilson,  109  U.  S.  627.    The  statutes  of  Watson,  116  U.  S.  289,  where  the  ques- 

Wiaoonsin  provided  that  any  city  officer  tion  was  as  to  the  liability  of  new  cor- 

might  resign  at  pleasure,  and   that  his  porations  made  out  of  old  ones  for  the 

lesignatinn    '  should   take    effect   at   the  debts  of  the  old  corporations.     AnUf  sec. 

time  of  filing  the  same.'    The  provisions  224. 

of  the  statute  law  are  decisive,  and  pre-         Inability  to  serve  process  upon  a  city, 

clnde  the  operation  of  any  such  rule  as  although  caused  by  its  designed  elusion 

was  recognized  in  Badger  v.  Bolles  and  thereof,  does  not  stop  the  running  of  the 

Edwards  v.  United  States.     The  service  statute  of  limitations.      Amy  v.  Water- 

npon  the  last  mayor,  therefore,  was  of  no  town    (No.    2),   180   United  States,   320 

force,  and  had  no  effect  whatever.     The  (1889)  ;    Enowlton    v,    Watertown,    lb, 

are  numerous  which    decide    that  327. 


where  a  particular  method  of  serving  pro-         >  Chap,  xiv.,  arUe^  voL  L 
is  pointed  out  by  statute,  that  method 
VOL.  n*  —  26 
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creditor  and  put  in  the  shape  of  warrants  or  orders  for  his  conveni- 
ence,—  are  to  be  paid  in  the  manner  provided  by  the  charter  or  legis- 
lation of  the  State.  The  provisions  are  variant  in  different  charters 
and  in  different  States.  In  some  of  the  States  these  instruments 
are  to  be  registered  and  paid  in  the  order  of  their  registration,  and 
there  is  no  provision  for  the  levy  of  a  special  tax  to  pay  them ;  and 
it  is  contemplated  that,  as  they  are  issued  in  payment  of  the  ordin- 
ary expenses  of  the  city,  town,  or  county,  they  are  to  be  paid  out 
of  the  ordinary  revenues  or  resources.  It  has  recently  become  quite 
common  for  the  non-resident  holders  of  such  instruments  to  sue 
thereon  in  the  Federal  courts,  hoping  to  obtain  thereby  some  of  the 
advantages  which  have  been  accorded  by  those  courts  to  the  holders 
of  negotiable  securities. 

§  863.  Enforcement  of  Warrants  or  Orders  in  the  Federal  Comts. 

—  Where  such  warrants  or  orders  have  been  issued  by  corporate  or 
quasi  corporate  organizations  capable  of  being  sued  in  the  State  courts^ 
the  Federal  courts,  so  far  as  our  observation  goes,  have  held  that  the 
non-resident  owner  thereof  may  also  sue  thereon  in  the  Federal  court, 
and  by  its  judgment  establish  the  validity  and  amount  of  his  debt, 
and  such  judgment  may  become  the  basis  of  an  application  made  in 
due  form  for  the  writ  of  mandamtis ;  but  the  writ  when  so  issued  will 
only  command  the  proper  oflBcers  to  discharge  the  legal  duties  they 
owe,  under  the  charter  or  statute,  to  the  warrant-holder.*     The  Fed- 
eral courts  cannot  overturn  or  interfere  with  the  policy  of  the  State 
in  respect  to  the  rights  or  remedies  of  this  class  of  creditors.    The 
leading  case  on  this  subject  is  The  Supervisors  of  Carroll  County  r. 
The  United  States.^    Counties  in  Iowa  are  authorized  to  issue,  for 
ordinary  expenses,  orders  or  warrants  payable  to  bearer,  and  are  lia- 
ble to  be  sued  upon  them.     The  statute  limited  the  power  of  the 
county  authorities  "  for  ordinary  county  revenue  "  to  the  levy  each  year 
of  "  not  more  than  four  mills  on  the  dollar."     It  made  no  provisioD 
(as  the  statute  was  construed  by  the  Supreme  Court  of  the  State, 
whose  construction  was  regarded  by  the  Federal  courts  as  binding  on 
them)  for  the  levy  of  a  special  tax  to  pay  judgments  obtained  on 
such  warrants.     The  judgment  creditor  in  the  Federal  court  claimed 
that  he  was  entitled  to  the  levy  of  a  special  tax  to  pay  his  judgment 
But  the  Supreme  Court  of  the  United  States  held  otherwise,  and 
decided  that  a  return  to  an  alternative  writ  of  mandamug  by  the 
county  authorities  that  they  had  already  levied  a  four-mill  oountj 

1  Jordan  v.  Caas  Ooonty,  8  Dillon  C.         *  Carroll  Co.  Sap.  «.  United  Stitci,  18 
C.  B.  185  (1874).  Wall.  71. 
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tax  for  the  current  year  (that  being  the  maximum  amount  allowed 
by  statute)  was  a  sufficient  return.^ 

Application  for  the  Writ;  Relator;  Bule  Nisi, 

§  864  (694).  Basis  for  the  "Writ.  —  It  is  not  our  purpose  to  treat 
at  large  of  tJie  proceedings  and  practice  in  respect  to  the  remedy  by 
mandamus.  We  shall  refer  to  these  in  a  general  way  only,  in  order 
the  better  to  illustrate  the  application  of  the  writ  to  municipal  cor-' 
porations  and  municipal  officers.  The  practice  in  the  different 
States  is  as  at  common  law,  modified  by  statutory  enactment.  The 
writ  is  not  granted  of  course,  but  on  motion,  based  upon  affidavits, 
or  upon  a  suggestion  supported^  by  oath,  which  must  be  drawn  up 
with  precision,  and  state  with  clearness  and  certainty  the  grounds 
for  the  application,  and  must%lso  present  a  case  in  which  the  writ 
lies.  If  there  be  another  remedy  apparently  adequate  and  complete, 
the  affidavits  must  show  why  it  is  not  sufficient  or  why  it  would 
prove  ineffectual* 

'  Carroll  Co.  Sup.  v.  United  States,  18  a  mcmdamus  to  compel  the  performance 
Wall.  71.  The  text  succinctly  states  the  of  such  duty.  There  must  be  such  a  de- 
principle  established  by  this  case.  In  re-  mand  or  averment  of  facts  of  such  a  na- 
spect  of  the  local  statute  of  Itnoa  (sec.  ture  as  wiU  dispense  with  the  demand. 
S770  of  the  Iowa  Rerision)  the  court  dis-  8.  Under  the  new  Constitution  of  At- 
tingoished  and  explained  the  case  of  Butz  kansas  (art.  xiv.  sec  9)  as  to  indebted- 
«.  Muscatine,  8  WalL  575,  —  perhaps  it  ness  then  existing,  there  is  a  duty,  which 
ought  to  be  said  it  oyerruled  it  on  this  creditors  may  enforce,  resting  on  the 
particalar  point.    Supra,  sec.  861  a.  county  court  to  levy  a  tax  not  exceeding 

The  Circuit  Court  of  the  United  States  one-half  of  one  per  cent.     Such  tax  when 

for  the  Eastern  District  of  Arkansas,  4  levied  and  collected  cannot  **  be  used  for 

Dillon,   215  (1876),   in  conformity  with  any  other  purpose  "than  the  payment  of 

the  doctrines  of  the  text,  upon  a  review  of  such  indebtedness  (art.  xvi.  sec.  II),  and 

the  legislation  of  that  State  touching  tlic  must,  according  to  our  present  impression, 

indebtedness  of  counties  on  warrants^  and  although   the  court  does  not  hold  itself 

the  provisions  of  the  new  Constitution  on  concluded  on  the  point,  be  collected  in 

the  subject  of  county  indebtedness,  de-  money,  and  not  in  other  warrants. 
eUred  the  following  propositions  :  —  A  judgment  creditor  of  a  county  in 

1.  That  the  county  court,  in  case  the  Missouri,  whose  judgment  is  based  on  mu- 
connty  is  indebted,  owes  a  legal  duty  to  nicipal  Iwnds  secured  by  the  right  to  a 
the  creditor  or  warrant -holder  to  exert  the  special  tax,  who  has  received  under  a  man- 
power  of  levying  taxes  to  the  maximum  damns  a  county  warrant  therefor,  which 
limit  allowed  by  law,  if  necessary  to  pay  is  refused  payment,  may  have  another 
the  outstanding  indebtedness  of  the  county,  mandamus  to  enforce  the  judgment,  and 
The  maximum  rate  can  in  no  event  be  ex-  is  not  bound  to  take  his  turn  under  the 
ceeded.  AnU,  sec.  857,  and  cases  there  statute  among  ordinary  county  warrant- 
cited,  holders.     This  ruling  coincides  with  the 

2.  That  a  creditor  who  has  obtained  a  distinction  pointed  out  in  the  text.  United 
judgment  in  this  court  against  a  county  States  v.  Vernon  Co.  Court  (Western  Dis- 
may, after  proper  demand  on  the  county  trict  of  Missouri),  2  Cent.  Law  Jeur.  771 ; 
eoort  to  discharge  its  duty  in  this  regard,  s.  c.  3  Dillon,  281  (1875). 

and  a  neglect  or  ref^isal  on  the  part  of  the  ^  Rex  v,  Oxford,  7  East.  345  ;  Buller's 

ooart  to  comply  with  such  demand,  have     Nisi  Prius,  201 ;   Stephens's  Xisi  Pnus^ 
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§  865  (695).   Official  and  Private  Relators.  —  Where  the  appliclik 
tion  for  the  writ  relates  to  a  matter  affecting  the  public,  such  as  the 


2818  ;  Willc.  357,  pi.  48,  44  ;  Rex  v.  Mar- 
gate Pier  Co.,  8  B.  &  Aid.  221,  224  ;  Peo- 
ple o.  San  Francisco  Sup.,  27  Cal.  655  ; 
People  V,  Chicago,  51  111.  17  ;  8.  c.  2  Am. 
Rep.  278.  An  alternative  writ  stands  in 
the  place  of  the  declaration  ih  an  ordiiuiry 
action,  and  must  show  a  good  prima  facie 
case,  or  it  is  demurrable,  lb,;  People  v. 
Ransom,  2  Comst.  (2  N.  Y.)  490 ;  Hoxie 
V.  Comm'rs,  25  Me.  333  ;  111.  k  Mich. 
Canal  Trs.  v.  People,  12  111.  254  ;  State  r. 
Bailey,  7  Iowa,  390  ;  Sute  v.  Haben,  22 
Wis.  660  ;  People  v.  Hilliard,  29  111.  413; 
People  v.  Baker,  35  Barb.  105  ;  State  v. 
Johnson  Co.  Bd.  of  Equal.,  10  Iowa,  157; 
People  V,  Hayt,  66  N.  Y.  606. 

**  In  practice,"  says  Thompson^  J.,  "  the 
party  seeking  the  remedy  by  mandamus 
presents  to  the  court  a  prima  facie  case, 
entitling  him  to  the  writ  by  way  of  sug- 
gestion [or  by  affidavit  or  sworn  informa- 
tion]. This  being  in  proper  form  and 
sufficient  in  substance,  an  alternative  man- 
damus may  be  awarded  upon  it,  reciting 
the  complaint  of  the  relator  and  his  de- 
mand for  redress,  and  commanding  the 
party  to  whom  it  is  directed  either  to  obey 
it  or  return  his  reasons  for  not  doing  so. 
This  alternative  is  what  gives  the  denomi- 
nation of  'alternative  mxindamus*  to  the 
first  writ  The  establishment  of  a  duty, 
and  the  obligation  to  perform  it,  is  upon 
the  plaintiff  to  show,  and  this  is  considered 
as  done,  prima  facie,  when  the  court 
awards  the  writ.  The  respondent,  upon 
service  of  it,  is  bound  either  to  obey,  or 
show  that  the  plaintiff  has  no  right  to  de- 
mand obedience,  or  that  no  duty  exists 
which  he  can  be  compelled  to  perform. 
Whenever  this  is  not  accomplished  by  a 
demurrer,  or  by  a  general  traverse  of  the 
facts  set  forth  in  the  writ,  it  is  generally 
done  by  matters  averred  in  the  return  by 
way  of  confession  and  avoidance. '*  Com- 
monwealth V,  Allegheny  Co.  Comm'rs,  37 
Pa.  St.  277,  279  (I860). 

If  there  be  no  special  statutory  limifn- 
tion,  the  application  for  the  writ  may  be 
made  within  the  period  given  by  statute 
for  bringing  ordinary  actions  for  similar 
injuries.  People  v.  Westchester  Co.  Sup., 
12  Barb.  446 ;  Prescott  v.  Gonser,  84  Iowa, 


175  (1872).  The  author  doabta  whether 
the  three  years'  statute  applied  to  the  last 
cited  case.  But  the  writ,  not  being  one  of 
right,  there  is  a  discretion  to  refuse  it  if 
the  applicant  has  been  guilty  of  unreason- 
able laches  and  delay  in  asserting  his 
right.  The  Queen  v.  Halifax  Road  Tra, 
12  Q.  B.  442 ;  Savannah  v.  State,  4  Ga. 
26  ;  Rex  v.  Lancashire,  12  East,  866  ;  Rex 
v.  Stainforth  &  K.  Canal  Co.,  1  M.  4  S. 
32 ;  Regina  v,  Leeds  &  L.  Canal  Co.,  11 
A.  &  £.  316 ;  True  v,  Melvin,  43  N.  H. 
503.  When  there  is  ordinarily  no  discre- 
tion to  refuse  the  writ,  see  tn/ra,  sec  865. 
There  is  no  limitation  in  Mississippi  which 
cuts  off  a  creditor's  remedy  by  mandamtis, 
Klein  v.  Smith  Co.  Sup.,  54  Miss.  254; 
Carroll  v,  Tishamingo  Co.  Bd.  of  PoL, 
28  Miss.  38 ;  Klein  v.  Warren  Co.  Sop., 
61  Miss.  878. 

If  no  just  and  useful  purpose  requires 
the  writ  of  mandamus  to  be  granUd,  the 
court  has  discretion  to  refuse  iL  Stats  *. 
Graves,  19  Md.  851,  374  ;  Williams  v. 
Lincoln  Co.  Comm'rs,  35  Me.  845  ;  Peo- 
ple v.  Westchester  Co.  Sup.,  15  Barb.  607; 
People  r.  Pratt,  80  Cal.  2S3.  So  in  a  case 
where  the  substantial  right  claimed  by  tbs 
relator  is  doubtful.  Life  4  F.  Ins.  Co.  of 
N.  Y.  V.  Wilson's  Heirs,  8  Pet  291 ;  Peo- 
ple V.  Chicago,  51  111.  17  ;  Stephens's  Kisi 
Prius,  2293  ;  ante,  sec.  830.  Or  is  insig- 
nificant, as  where  only  two  dollars  are  iiH 
volved.  People  v.  Hatch,  38  111.  9.  It 
seems  that  the  court  has  the  discretion,  i/ 
a  single  levy  of  tnxes  will  be  oppressive, 
not  to  onler  all  the  accnmulated  past  doe 
indebtedness  to  he  collected  in  one  year 
en  masse.  East  St.  Louis  r.  Amy.  180 
U.  S.  600  (1886).  Where  indlTidnals  sp- 
ply  for  mandamus  or  quo  worfnnto,  it  is 
discretionary  to  gnnt  or  refnse  the  role. 
Rex  V.  Wanl,  L.  R.  8  Q.  B.  210 ;  lUx  v. 
Trevensen,  2  B.  &  A.  470.  Lord  Mtfw^d 
says  :  '*  No  precise  mle  can  be  laid  dovn 
in  these  cases  ;  but  all  the  circamstanen 
of  the  cnse  taken  together  mast  f^oi^^  ^ 
discretion  of  the  conrt."  Rex  v.  Starcy, 
1  D.  &  E.  T.  R.  18. 

<*The  granting  of  the  writ  of  wumith 
mus  rests  in  the  soond  Jodiisial  dtsovtiM 
of  the  court,  which  hat  oMitioii47  "^ 
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enforcement  of  an  act  of  the  legislature  for  the  public  benefit,  the 

State  or  its  attorney,  in  a  proper  case,  is  entitled  to  the  writ  as  of 
right.^    It  is  sufficient,  we  think,  to  entitle  a  person  to  become  an 

applicant  or  relator  in  such  cases,  that  he  is  interested  as  a  citizen ;  ^ 
but  the  decisions  on  this  point  are  not  entirely  uniform.  The  princi- 
pal reasons  urged  against  the  doctrine  are  that  the  writ  is  prerogative 

in  its  nature, — a  reason  which  is  of  no  force  in  this  country,  and  no 

•tained,"  says  Oray^  C.  J.,  in  Attorney-  Halaey,  68  Barb.  647  ;  People  v,  Brook- 
General  v.  Boston,  123  Mass.  460,  '*  from  lyu,  22  Barb.  404  ;  Hamilton,  Aud.,  v. 
laying  down  any  limits  to  the  exercise  of  State,  3  Ind.  452  ;  People  v.  Collins,  19 
this  discretionary  power.'*  Commonwealth  Wend.  66;  Moses  on  Mandamus,  197, 
V.  HamiMlen  Co.  Ses.  Jus.,  2  Pick.  (Mass.)  author's  opinion;  Fuller,  In  re,  25  Ark. 
414,419;  Strong,  Petitiouer,  20  Pick.  484,  261  ;  People  v.  San  Francisco,  36  Cal. 
495  ;  Carpenter  v.  Bristol  Co.  Comm'rs,  594  ;  State  v.  Marshall  Co.  Judge,  7  Iowa, 
21  Pick.  258,  259 ;  St.  Luke's  Church  186  ;  Bryan  v.  Cattell,  15  Iowa,  538. 
Prop.  V.  Slack,  7  Cush.  (Mass.)  226,  239  ;  Compare  Sanger  v.  Kennebec  Co.  Comm'rs, 
American  Ry.  Frog  Co.  v.  Haven,  101  25  Me.  291  ;  People  w.  MicK  Univ.  Re- 
Mass.  898.  In  iS^rcm^'j  Com,  Mr.  Justice  gents,  4  Mich.  98  (1856);  People  v. 
Morton  said  :  "In  every  well-constitnted  Prison  Inspectors,  Ih.  187  ;  Bates  v.  Ply- 
government,  the  highest  judicial  authority  month,  14  Gray  (Mass.),  168;  Watts  v, 
most  necessarily  have  a  supervisory  power  Carrol  Par.  Pol.  Jury,  11  La.  An.  141  ; 
over  all  inferior  or  subordinate  tribunals.  Cannon  v.  Janvier,  3  Houst.  (Del.)  27; 
magistrates,  and  all  others  exercising  pub-  State  v.  Rah  way,  33  N.  J.  L.  110  ;  King 
lie  authority.  If  they  commit  errors,  it  v.  Severn  &  Wye  Ry.  Co.,  2  B.  &  Aid. 
will  correct  them.  If  they  refuse  to  per-  646  ;  Clarke  v.  Leic  k  N.  Canal  Co.,  6 
form  their  duty,  it  will  compel  them,  —in  Q.  B.  898  ;  Forster  tr.  Forster,  4  B.  lb  S. 
the  former  case  by  writ  of  error,  in  the  187,  199  ;  London  o.  Cox,  L.  R.  2  H.  L. 
latter  by  mandarnvts.  And  generally  in  C.  239,  280  ;  Worthington  v.  Jeffries,  L. 
all  cases  of  omissions  or  mistakes,  where  R.  10  C.  P.  379  ;  Chambers  v.  Green, 
there  is  no  other  adequate  specific  remedy,  L.  R.  20  Eq.  652  ;  Attorney-General  v, 
resort  may  be  had  to  this  high  judicial  Boston,  123  Mass.  460,  479  (1877).  The 
writ.  It  not  only  lies  to  ministerial,  but  rule  stated  in  the  text  has  the  support  of 
to  judicial,  oflBcere.  In  the  former  case  it  the  judgment  of  the  Supreme  Court  of  the 
contains  a  mandate  to  do  a  specific  act.  United  States.  "There  is,"  says  Strong, 
bat  in  the  latter  only  to  adjudicate,  to  J.,  "  a  decided  preponderance  of  American 
exercise  a  discretion  upon  a  particular  authority  in  favor  of  the  doctrine  that 
subiect."  private  persons  may  move  for  a  mandnmiis 

1  Tapping  on  Mandamxu,  64,  66,  288.  to  enforce  a  public  duty,  not  due  to  the 
Thus,  where  the  application  is  to  proceed  government  as  such,  without  the  inter- 
to  the  election  of  burgess  in  the  place  of  vention  of  the  government  law  officer." 
one  deceased,  the  motion  is  ex  debito  jiis-  Uninn  Pac.  R.  R.  Co.  v.  Hall,  91  U.  S. 
Htue,  and  there  is  no  discretion  to  refnse  343  (1875),  and  cases  cited  on  page  355 ; 
the  writ.  lb.  :  State  v.  Hartford  &  N.  H.  8.  c.  4  Dillon,  479  ;  Pumphrey  v.  Balti- 
R.  R.  Co..  29  Conn.  688  ;  People  v.  At-  more,  47  Md.  145.  In  the  case  last  cited 
tomcy-General,  22  Barb.  114;  People  r.  a  man/fomtw  was  sustained,  sued  out  at  the 
Tracy,  1  Denio  (N.  Y.),  617  ;  Moses  v.  instance  of  private  persons,  to  compel  the 
KMrney,  31  Ark.  261  (1876).  city  of  Baltimore  to  assume  charge  of  a 

«  Pike  Co.  Comm'rs  v.   State,  11   111.  bridge  and  maintain  it  as  a  public  high- 

J02  ;  OtUwa  v.  People,  48  111.  233  ;  Hall  way,  in  obedience  to  an  act  of  the  legisla- 

r.  People,  67  IlL  807  (1870);  Glencoe  ».  ture,   mandatory  in  its   terms,   requiring 

People,  78  111.   390   (1875);    R<»gina  r.  this  duty  of  the  city  corporation. 
Arehbp.  of  Cant,  11  Q.  B.  678;  Peoples. 
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longer  in  England,  —  and  that  it  exposes  a  defendant  to  be  harassed 
with  many  suits.  An  answer  to  the  latter  objection  is  that,  as 
granting  the  writ  is  discretionary  with  the  court,  it  may  well  be 
assumed  that  it  will  not  be  unnecessarily  allowed.  Accordingly,  a 
voter  in  a  municipality  may  apply  for  a  mandamus  to  compel  the 
council  to  hold  an  election  to  fill  a  vacancy  in  their  body,^  or  to  test 
the  validity  of  an  election.*  In  this  country  the  writ  is  resorted  to 
for  the  enforcement,  in  proper  cases,  of  individual  rights,  or  rights 
of  a  private  nature,  in  the  absence  of  any  other  adequate  legal 
remedy,  and  to  prevent  a  failure  or  defect  of  justice ;  and,  in  such 
cases,  the  party  really  or  beneficially  interested  in  the  performance 
of  the  legal  duty  which  the  defendant  neglects  or  refuses  to  perform 
may  apply  for  the  writ.' 


1  State  V.  Rahway,  88  N.  J.  L.  110 
(1868)  ;  People  v.  Brooklyn  CoancU,  77 
N.  Y.  503. 

3  State  V,  Marshall  Co.  Jadge,  7  Iowa, 
186  ;  State  v.  Bailey,  lb,  390. 

In  Kansas  a  private  citizen  cannot  com- 
pel  the  performance  of  a  purely  public 
duty  by  mandamus;  the  proper  public 
officer  must  move.  Bobbett  v,  Dresher, 
10  Kan.  9  (1872) ;  Wyandotte  k  K.  C. 
Br.  Co.  V.  Wyandotte  Co.  Comm'rs,  10 
Kan.  331.  So  elsewhere.  Graves  r.  Cole, 
3  Dak.  301 ;  State  v.  Ware,  18  Oreg.  380. 

*  Commonwealth  v.  AUegheny  Co. 
Comm'rs,  37  Pa.  St.  277,  279  (1860)  ; 
Bryan  r.  Cattell,  15  Iowa,  538,  per  Wright, 
J.  ;  Ottawa  V.  People,  48  111.  238  (1868); 
Maddox  v,  Graham  (right  of  municipal 
creditors),  2  Met.  (Ky.)  66  (1859) ;  Peo- 
ple V,  Pacheco,  St.  Treas.,  29  Cal.  210; 
Marbury  v.  Madison,  Sec  State,  1  Cranch, 
137 ;  Kendall,  Postm.  Gen.,  v.  Stokes,  8 
How.  (U.  S.)  87.  As  to  the  rights  of  tax- 
payers,  post,  cha]).  xxii.  See  Hex  v.  Frost, 
8  A.  &  E.  822,  for  a  case  in  which  an  in- 
dividual having  a  remote  interest  in  cor- 
poration funds  was  held  not  entitled  to  the 
writ.     Ante,  sec.  266,  note. 

Who  may  he  a  relator.  The  inhabitants 
of  a  county  who  are  put  to  inconvenience 
in  reaching  the  court-house  have  such  an 
interest  in  the  erection  of  a  new  one  in  the 
new  county  site  as  will  authorize  them,  as 
relators,  to  sue  out  a  mandamus  to  the 
proper  authorities  or  officers  to  proceed  to 
the  construction  of  the  new  court-house, 
as  provided  by  law,  and  to  levy  taxes  pur- 
suant to  the  requirements  of  the  statute. 


Watts  V.  Carrol  Par.  PoL  Jnry,  11  La- 
An.  141  (1856)  ;  supra,  sec  835 ;  Uuioa 
Pac  R.  B.  Co.  V.  Hall,  91  U.  S.  SIS 
(1875);  6.  c.  3  DiUon,  515;  4  Dillon* 
479,  and  cases  ;  Graves  v.  Celt,  3  Dak. 
801 ;  State  V.  Ware,  18  Oreg.  880;  2  Mora- 
wetz  on  Corp.,  sec.  1182,  and  cases ;  High 
on  Extraordinary  BemedieSy  sees.  4S1- 
483. 

Under  a  provision  in  the  Ohio  oods 
(sec.  570)  that  the  writ  **  may  issue  as 
the  information  of  the  party  ben^cially 
interested,"  the  writ  may  property  iisii^ 
and  the  proceedings  be  conducted  in  Iks 
name  of  the  State,  on  the  relation  of  tbs 
party  interested.  State,  ex  rel,,  4c,  *. 
Perry  Co.  Comm'rs,  5  Ohio  St  497  (1856); 
State  0.  Zanesville  4  M.  Turnp.  Co.,  16 
Ohio  St.  308,  construing  the  phisas 
"beneficially  interested." 

In  louxjk,  by  statute,  the  writ  and  pn>- 
ceeding  are  in  the  name  of  the  State  if  a 
public  interest  be  involved,  and  of  the 
relator  if  only  a  private  interest  is  eon- 
cemed.  Bevision  of  1860^  sec.  8761$ 
State  p.  Davis  Co.  Judge,  2  Iowa,  880 ; 
State  V,  Bailey,  7  Iowa,  890.  And  in  a 
matter  of  public  right  any  dtimi  asaj  bs 
the  relator  in  an  applicatioii  for  a  maiidis- 
mtLS.  State  v.  Marshall  Co.  JodgBb  7 
Iowa,  186. 

In  Oonnectieui,  private  parties  esBBoC 
have  mandamus  to  call  pablic  laeetinf. 
Lyon  V.  Rice,  41  Conn.  245  (1874). 

In  California,  a  private  party  applyfaic 
for  a  writ  of  fiuiJi<2aiiiiit  moat  have  sa  in* 
terest  in  the  subject-matter  of  the  articNi 
which  is  distingmshed  from  the  bmb  qI 


§  866  BfANDAMUS  :    DEMAND  AND  REFUSAL.  1059 

§  866  (696).  Demand  and  RefnaaL  — When  the  writ  is  sought  to 
enforce  individual  rights,  the  affidavits  must  show  in  the  applicant 
or  relator  tL  prima  facie  case,  and  that  he  has  complied  with  every 
requisite,  to  perfect  his  right  to  this  remedy.  Thus,  as  it  is,  in  gen* 
eral,  necessary  that  the  defendant  shovM  have  been  requested  to  do 
Uiat  of  which  performance  is  sought  by  means  of  the  writ  (the  ob- 
ject being  that  he  shall  have  the  option  to  do  or  to  refuse  that 
which  is  demanded),  the  affidavits  must  show  the  demand  and  the 
neglect  or  refusal,  or  circumstances,  such  as  unreasonable  delay  or 
neglect  to  discharge  a  public  duty,  which  clearly  evince  an  intention 
not  to  do  the  act  required.^ 

the  community.    Linden  v.  Alameda  Co.  ground  of  the  invalidity  of  the  contract 

Sup.,  45  CaL  6  (1875).  People  v,  Schuyler,  79  N.  Y.  189  (1879). 

An  act  of  the  legislature  spedaUy  com*         ^  State  v,  Rahway,  88  N.  J.   L.   110 

manded  the  town  council  to  open  a  certain  (1868)  ;  State  v.  Jersey  City,  88  N.  J.  L. 

alley^  and  it  was  held  that  the  incidental  259  ;  Tapping  on  Mandamus,  283  ;  Willc. 

advantages  which  a  certain  person  would  857,  pi.  44 ;  State  v.  Lehre,  7  Rich.  (S.  C. ) 

derive  from  the  opening  of  the  alley,  hy  284,  822 ;    Commonwealth  v,   Allegheny 

of  the  location  of  his  property,  did  Co.   Comm'rs,    87   Pa.   St.   287   (1860)  ; 


not  entitle  him  to  a  mandamtu  to  compel  Angell  &  Ames,  sec.  707,  and  cases  cited  ; 

the  performance  of  the  duty  enjoined  hy  Commonwealth  v.  Allegheny  Co.  Comm'rs, 

the  act,  the  relator's  right  being  regarded  87  Pa.  St  277,  291  (1860),  per  Thomp8<m^ 

MB  one  held  in  common  with  other  inhab-  J.  ;  People  v.  Whittemore,  State  Treas., 

itants  of  the  place.    Heifner  v.  Common-  4  Mich.  27  ;  Stephens's  Nisi  Prius,  2292, 

wealth,  28  Pa.  St  108  (1857).     Contra,  2318,  2819 ;  Maddox  v.  Graham,  2  Met 

HaU  V.  People,  57  111.  807  (1870);  and  (Ky.)  56,  70  (1859);  Alexander  v.  Mc- 


chap.  xviiL  on  Streets,  anU.    So  where  Dowell,  67  N.  C.  380  (1872).     The  objec- 

an  obstruction  to  a  sidewalk  is  no  more  in-  tion,  as  to  the  neglect  of  a  demand  or  the 

jorions  to  the  relators  than  to  others,  and  absence  of  a  refusal,  should,  in  order  to 

where  there  is  a  remedy  by  indictment,  it  prevent  a  waste  of  time,  be  made  in  the 

was  held  that  mandcmius  was   not  the  first  instance,  viz.,  in  showing  cause  against 

proper  remedy  to  compel  the  city  council  the  rule  for  the  writ,  and  may  come  too 

to  open  streets  and  to  remove  encroach-  late  after  the  merits  of  the  case  have  been 

menta   thereon.      Reading    v.    Common-  discussed.      Chicago  v.   Sansum,   87   IlL 

wealth,  11  Pa.  St  196  (1849) ;  anU,  sees.  182. 
660,  661,  886.  A  mandamus  is  never  granted  on  facts 

Canal  appraisers,  appointed  by  the  merely  raising  a  presumption  that  the  re- 
State  to  appraise  damages,  and  who,  in  a  spondents  will  refuse  to  perform  their  duty 
case  within  the  statute,  refuse  to  act,  may  when  the  proper  time  arrives.  State  v. 
be  compelled  to  proceed  by  mandamus,  York  Co.  Sch.  Dist.,  8  Neb.  92  ;  State  v. 
and  estimate  the  relator's  damage,  and  Ramsey,  lb.  286.  It  will  only  issue  upon 
pay  the  same.  Jennings,  In  re,  6  Cow.  an  affidavit  setting  forth  the  facts  ;  a  veri- 
(N.  Y.)  518  (case  growing  out  of  the  con-  fication  on  information  and  belief  merely, 
■troction  of  Erie  Canal)  ;  People  v,  Sey-  where  the  defendants  did  not  ap|)ear,  was 
BKmr,  6  Cow.  579  ;  Rogers,  In  re,  7  Cow.  held  to  be  insufficient.  State  v.  Clay  Co. 
626  (1827).  Sch.  Dist.,  8  Neb.  98. 

Where  a  work  of  public  necessity  is         Further,  as  to  demand  and  refusal,  and 

done  under  an  invalid  contract  and  the  w?ien  necessary.    Tapping,  285,  286  ;  Rex 

legislature  makes  an  appropriation  to  pay  v.  Brecknock  &  A.  Canal  Co.,  8  A.  &  £. 

for  it  by  a  valid  act,  a  disbursing  officer  217  ;  lb.  477  ;  Regina  r.  Bristol  &  £.  Ry. 

cajinot  refuse  to  make  payment  on  the  Co.,  4  Q.  B.  162 ;  3  G.  &  D.  384.    But 


1060  BIUNICIPAL  CORPORATIONS.  §867 

§  867*  Formal  Demand  not  always  necessary.  —  There  may  be 
such  an  unequivocal  manifestation  of  a  settled  purpose  and  deter* 
mination  not  to  perform  a  definite  public  duty  as  not  only  to  dispense 
with  a  formal  demand,  but  to  justify  the  court  in  awarding  the  wrU 
before  the  evil  is  done,  or  the  dereliction  of  duty  has  actually  oc- 
curred. Thus,  where  the  city  council  in  violation  of  statute  oniered 
that  a  ferry  should  be  run  on  and  after  a  certain  fixed  future  day  free 
of  tolls,  it  was  held,  upon  a  full  review  of  the  cases,  that  the  court 
might,  before  the  day  thus  fixed  had  arrived  and  without  a  formal 
demand,  awai*d  a  writ  of  mandarwiis  to  the  city  council  command- 
ing them  to  continue  to  collect  the  required  tolls.^ 

an  objection  for  want  of  demand  may  come  cretion  of  the  court,  the  circamstancet  of 

too  late  after  the  merits  of  the  case  have  each  case  must  be  considered  in  deter^ 

been  heard.      Tapping,    287  ;    approved,  mining  whether  a  writ  of  mandamus  shall 

State  V,  Lehre,   7   Rich.   822 ;  Queen  v,  be  granted  [anUt  sec.  864,  note]  ;  and  the 

Eastern  Counties  Ry.  Co.,  10  A.  &  E.  531.  court  wiU  not  grant  the  writ,  ankss  satis- 

The  board  of  supervisors  of  a  county  were  fied  that  it  is  necessary  to  do  so  in  order 

directed  by  statute  to  meet  at  a  specified  to  secure  the  execution  of  the  laws.     Bat 

place  and  time,  and  then  and  there  sub-  when  the  person  or  corporation  against 

scribe  a  specified  sum  to  the  stock  of  a  whom  the  writ  is  demanded  has  dearly 

railroad  company,  and  it  was  held  that  the  manifested  a   determination    to    disobey 

company  must  tender  its  books  to  the  of-  the  laws,  the  court  is  not  obliged  to  wait 

ficers  of  the  county  and  demaud  the  sub-  until  the  evil  is  done  before  iasaing  the 

scription,    before    it    could    apply  for    a  writ    It  is  said  in  Tapping  on  Mamdamua^ 

mandamus  to  compel  the  county  to  sub-  10,  that  'a  mandamus  wiU  not  be  granted 

scribe.    Oroville  &  V.  K.  R.  Co.  o.  Plumas  in  anticipation  of  a  defect  of  duty  or  error 

Co.  Sup.,  37  Cal.  854  (1869).     The  Su-  of  conduct.'     But  the  only  reference  of 

preme  Court  of  Kansas  has  held  that  the  the  learned  author  in    support    of   this 

vote  of  the  people  of  a  county  to  subscribe  proposition  is  to  Black  borough  v.  Davis, 

for  the  stock  of  a  railroad  company  and  to  1  P.  Wms.  48  ;  and  an  examination  of 

issue  its  bonds  does  not  create  a  contract  be-  that  case  shows  that  the  passage  referred 

tween  the  county  and  the  company,  even  to  was  but  a  remark  of  coonsel,  not  at- 

though  such  vote  was  upon  conditions  which  sonted  to  or  acted  upon  by  the  ooorL 

the  company  subsequently  performed ;  and  Nor  does  the  Queen  v.  Kendall,  1  Q.  B. 

the  court  i-efused  on  mandamus  to  compel  866,   886,  note,  s.  c.  4  Per.  &  Dav.  60S, 

the  subscription.     Union   Pac.  R.  R.  Co.  606,  support  the  proposition  in  Tapping. 

V.  Davis  Co.  Comm'rs,  6  Kan.  256  (1870).  The  passage  in   High  on   Extraordinaiy 

See  State  v.  Saline  Co.  Court,  45  Mo.  242 ;  Remedies,  sec.  12,  substantially  acooids 

aiUCt  sec.  70.     No  demand  to  levy  a  tax  with  the    statement  of  Tapping,   above 

was  considered  necessary  where  the  duty  quoted.     But  the  only  cases  there  referred 

was  imperative.     Columbia  Co.  Comm'rs  to    are    from    Maryland,    Kansas^    and 

V.  King,  Treas.,  18  Fla.  451  ;   infra,  sec.  Louisiana,  and  differ  so  widely  from  the 

867,  and  note.  case  before  us  that  we  need  not  oonaider 

^  Attorney-General  v.  Boston,  123  Mass.  whether  they  were  well  decided.     In  the 

460  (1877).     The  following  is  extracted  cases  in  Maryland  and  in   JToiuai;  tbt 

from  the  instructive  judgment  in  the  case  only  day  when  the  respondents  oonld  by 

last  cited,  delivered  by  Chief  Justice  Oray  law  act  upon  the  subject  in  question,  had 

in  support  of  the  propositions  contained  either  passed  or  had  not  atrived  when  tbt 

in  the  text :  —  writ  of  mandamus  was  applied  for.     Oooi- 

"  Applications  for  writs  of  mandamus  missioners  of  Schools  v.  County  Comrn'n^ 

Mng  addressed  to  the  sound  judicial  dis-  20  Md.  449  ;  State  v.  State  CanTaaaa%  S 


§868 


mandamus:  bule;  alternative  writ. 
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§  868  (697).  Rnle  to  show  Cause ;  AlternatiTe  Writ  —  If  the  affi- 
davits, information,  or  petition  under  oath  show  the  case  to  be  one 
in  which  the  writ  lies,  and  make  out  2l  prima  fade  case  for  the  ap- 
plicant, a  rule  is  granted  upon  the  defendants,  that  is,  to  tlie  persons 
to  whom  the  writ  is  to  be  directed,  to  appear  and  show  cause  why  tlie 
writ  shall  not  issue.  In  the  practice  in  this  country  the  rule  nisi,  or 
notice,  is  often  dispensed  with,  and  an  alternative  writ  granted  ex 
parte  in  the  first  instance.^    If,  upon  the  rule  nisi,  or  notice,  the 


Kan.  88.  The  cases  in  Louisiana  were 
attempts  by  a  creditor  of  a  municipal  cor- 
poration, or  of  the  State,  to  secure  a  pri- 
ority by  writ  of  mandamus  to  its  treas- 
urer to  pay  the  debt  of  the  petitioner ; 
and  the  writ  was  refused,  in  the  one  case, 
because  it  appeared  by  the  record  that  the 
proceedings  were  fictitious  and  collusive, 
and,  in  the  other,  because  the  treasurer 
liad  not  received  the  money,  and  could 
not  therefore  be  in  fault  in  not  paying  it. 
SUte  9.  Burbank,  22  La.  An.  298  ;  State 
V.  Dubuclet,  24  La.  An.  16.  .  .  .  In 
Webb  V.  Heme  Bay  Comm'rs,  L.  R.  6  Q. 
B.  C.  642,  commissioners  were  incorpor- 
ated by  Act  of  Parliament  for  the  purix)6e 
of  improving  a  town,  and  were  empow- 
ered to  levy  rates,  to  borrow  money,  and 
to  issue  debentures.  A  holder  of  such 
debentures  moved  for  a  mandamits  to 
compel  the  commissioners  to  apply  their 
funds  in  payment  of  the  interest  thereon. 
It  was  objected  that  rates  might  not  be 
levied,  and  that  the  form  of  the  manda' 
mus  should  have  been  to  levy  rates  out 
of  which  to  pay  the  interest  on  the 
debentures.  But  the  court  held  that 
the  manadmus  should  issue  as  prayed 
for,  and  said  that  if  the  commissioners 
ahonld  not  levy  rates,  the  petitioner  would 
be  entitled  to  another  mandamus  to  com- 
pel them  to  do  so."  See,  also,  Famsworth 
V.  Boston,  121  Mass.  173. 

Answering  the  objection  of  the  ivant  of 
a  demand  the  learned  and  eminent  Chief 
Justice  continues :  — 

"  It  is  ai^ed  that  it  does  not  appear 
that  the  city  has  been  requested  and  has 
refoaed  to  do  the  act  sought  to  he  en- 
forced, and  that  therefore  the  writ  of  TTuin- 
damus  should  not  be  issued.  But,  as 
L(8d  Denman  observed,  it  is  not  neces- 
Mry  that  the  word  '  refused  *  or  any 
eqniralent  to  it   should  be   used,   'but 


there  should  be  enough  to  show  that  the 
party  withholds  compliance,  and  deliber- 
ately determines  not  to  do  what  is  re- 
quired.' The  King  p.  Brecknock  &  A. 
Canal  Co.,  3  A.  &  £.  217,  222  ;  s.  c.  4 
Nev.  k  Man.  871.  See,  also,  The  King 
V.  Lord  of  Milvertou,  above  cited ;  The 
King  r.  East  India  Co.,  4  R  k  Ad.  580 ; 
The  King  v.  Archd.  of  Middlesex,  3  A.  & 
£.  616  ;  8.  c.  5  Nev.  &  Man.  494  ;  The 
Queen  r.  St.  Margaret's  Vestry,  8  A.  &  £. 
889;  8.  c.  1  Per.  k  Dav.  116  ;  Maddox  v. 
Graham,  2  Met.  (Ky.)  56.  As  a  general 
rule,  indeed,  there  must  have  been  an  ex- 
press demand  of  that  which  the  party 
moving  for  the  writ  desires  to  enforce. 
Tapping  on  Mandamvs,  288,  284  ;  United 
States  V,  Boutwell,  17  Wall.  604,  607. 
But  where  a  municipal  corporation  or 
board  has  distinctly  manifested  its  inten- 
tion not  to  perform  a  definite  public  duty, 
clearly  required  of  it  by  law,  no  demand 
is  necessary  before  applying  for  the  writ 
Commonwealth  r.  Allegheny  Co.  Comm'rs, 
87  Pa.  St.  237  ;  State  v.  Rahway  Council, 
33  N.  J.  L.  110.  In  the  present  case,  the 
city  of  Boston,  after  purchasing  the  ferry, 
and  running  it  as  a  toll  ferry  according  to 
law  for  seven  years,  has  then,  by  [an  un- 
authorized] vote  of  both  branches  of  the 
city  council,  ordered  that  on  the  first  day 
of  January  next  the  tolls  on  the  ferries  shall 
be  abolished  and  the  ferries  run  free  to  the 
public  travel.  This  order,  imless  controlled 
by  the  process  of  this  court,  will  go  into 
operation  without  further  action  on  the 
part  of  the  city,  and  shows  such  a  deliberate 
assertion  of  an  authority  not  conferred  by 
law,  and  determination  not  to  jierform  the 
duties  re(|uired  of  the  city  by  the  statutes 
of  the  commonwealth,  as  to  make  a  peculiar- 
ly strong  case  for  issuing  a  writ  of  manda- 
mus.** Attorney-General  v.  Boston,  supra, 
1  State  ».  Fairchild,  22  Wis.  110  (1867)j 
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defendant  does  what  is  sought,  the  role  will  be  discharged.  The 
defendant  may  show  for  cause,  bj  affidaWts,  that  the  case  is  not  one 
in  which  the  writ  lies,  that  there  is  a  specific  or  other  adequate  legal 
remedy,  or  that  the  relator  or  applicant  has  no  title  or  right  to  the 
writ,  or  that  by  his  neglect  or  misconduct  he  is  not  entitled-  to  the 
benefit  of  the  remedy  or  the  assistance  of  the  court  If  after  the  de- 
fendant  has  shown  cause  there  remains  a  reasonable  ground  of  right 
in  the  applicant,  the  rule  for  a  mandamus  will  be  made  absolute, 
and  an  alternative  ^Tit  will  issue,  which  must  substantially  follow, 
and  not  materially  vary  from,  the  affidavits,  petition,  or  rule  upon 
which  it  is  founded.^ 

Farm,  Dirtcii&ny  and  Service  of  the  Writ. 

§  S69  (698).  Form  and  Beqoisites  of  the  'Writ.  —  The  writ  of 
mandamus  has  the  usual  formalities  of  other  writs,  but  no  predsi 
formula  is  necessary  in  the  language  to  be  employed  in  framing  it 
It  must  show  with  certainty  the  duty  to  be  performed,  and  com- 
mand those  to  whom  it  is  directed  to  perform  some  specific  and 
definite  act  or  acts.  It  must  follow  the  rule,  or  affidavits,  or  infor- 
mation upon  which  it  is  founded,  must  be  properly  directed,  must 
bear  teste  in  term  time,  and,  under  the  practice  at  common  law,  it 
must  be  tested  on  the  very  day  on  which  the  rule  for  the  writ  is 
made  absolute.' 

State  r.  Lean.  9  Wis.  279  ;  Ch^o«  v.  Tem-  tnasanr,  then  to  Urj  a  tax  to  pay  tlM 

pie,  1  Iowa.  ]  79.  same,  was  held  had,  hecanse  in  the  altera 

^  3  BUck.  Com.  1U\  111  ;  Willc.  SS?.  natire,  aud  as  commanding  distinct  act& 

«  Commonwealth  r.  Pittsburgh.  34  P*.  Sute  r.  Pacific  T.  Tra.,  61  Mo.  155  (1875); 

St.  496  (IS59) :  Rex  r.  DubliQ,  1  Stia.  jutire.     Why  is  such  a  command  nnoer- 

540  ;    SeUin\>  .V/*-*   Prius,   1061  ;  Ster-  tain  ?    In  Regina  9,  St  Margaret's^  1  P. 

ling's  Ca:$e,  1  Sid.  340 ;  Rex  r.  Willis,  7  &  D.  116 ;  8  Ad.  4  E.  889,  it  was  bdd 


Mod.  262 :  Rex  r.  Kingston,  3  Mod.  210 ;  to  be  no  gnmnd  of  objection  to  a 

li.  c.  11  Mod.  3S2  ;  s.  c.  1  Stn.  57S ;  Rex  mand  in  the  alternative  to  do  one  of  thns 

r.  Wildman,  3  Stra.  SSO  ;    Willc.  337;  things,  if  the  daty  ei^ined  by  Act  of  Ptf> 

Reg.  r.  Couyers  ^teste),  $  Q.  B.  931  :  Ste-  liament  forms  one  of  them,  and  there  his 

phens's  Xisi  Priu;t,  2321  ;  Chance  r.  Tem-  been  a  general  refnsaL     Qneen  v.  Sooth- 

pie,   1  Iowa,   179,  where   the  practice  is  eastern  Ry.  Co.,  4  EL  L.  Caa.  471.    Th% 

fully  stated  by  Isbftl,  J.  ;  Price  r.  Uamed«  command  mnst  be  to  perform  tkt  me^  and 

1  low  J,  473.  not  to  command  o^Aert  to  ftrfatm  iL    Ba 

The  duty  requiri'd  must  f'^  ^cifittiUy  r.  Derby,  2  Salk.  436. 

9iat<d,  .mJ  not  in  the  aitenuitirt,  as  that  a  When  there  is  no  mle  of  law  or  lula  of 

manici{xil  corporation  (viy  a  jud^ient.  c^r  conrt  controlling  it,  the  writ  «My  te 

issue  its  bonds  in  pa^-meut,  ^^r  lery  a  tax  rrturmabU  at  the  same  term  it  it 

to  pay  it.     State  r.  MiUtkukee,  32  Wis.  at  the  next  term,  in  the  dtscreCwB  of  Hn 

S97  ;  Rex  r.  Kingston,  su^va  :  Tapping,  conrt.     Harwood  r.  Marshall,  10  Md.  451; 

327.     A  writ  commanding  the  trustees  of  Fltzhngh  v.  Caster,  4  Tex.  891 ;  Stali  n 

ft  town  to  pay  the  relator  warrants,  and  in  Jones,  1  Ired.  L^  (N.  C.)  189. 
there  ahoold  be  no  money  in  the 
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§  870  (699).  "Writ,  how  directed.  —  The  direction  of  the  writ  is 
one  of  the  most  material  portions  of  it.  It  must  be  directed  to  the 
persons  or  officers,  or  to  the  corporate  body  legally  bound  to  execute 
it,  and  it  should  be  directed  to  such  only.  The  common-law  conse- 
quence of  a  failure  to  observe  this  rule  is,  that  the  writ  may  be 
either  superseded  or  quashed.  If  sl  joint  act  is  to  be  performed  by 
two  or  more,  the  writ  must  be  directed  to  all,  though  only  a  portion 
have  refused  to  do  the  act,  and  the  rest  are  willing.^  There  may  be 
a  single  writ  to  all  of  the  officers  concerned  in  the  separate,  but  con- 
nected steps  relating  to  the  ultimate  duty  commanded  ^  The  writ, 
when  directed  to  a  corporate  body,  should  state  the  title  of  the  corpora- 
tion with  accuracy,  using  the  name  prescribed  by  charter  or  statute ; 
if  there  be  none  such,  and  a  name  has  been  acquired  by  reputation, 
the  writ  may  be  directed  accordingly.^  The  effect  of  misnaming 
the  corporate  body  is  that  the  writ  will  be  quashed,  unless  by  the 
law,  or  the  practice  of  the  particular  State,  it  may  be  amended.* 

^  Tappiog  on  Mandamus,  310,  where  parted  from,  the  principle  as  to  amend- 

an  alphabetical  series  of  the  usual  direc-  ment  which  now  obtains  being  that  it 

tions  of  the  writ  in  England  is  given,  shall  be  allowed  in  all  cases  when  such  a 

People  V.  Yates,    iO  111.    126  ;    State  v,  course  will  promote  justice.     Thus,  in  a 

Jones,  1   Ired.  L.  (N.  C.)  129  ;  Rex  v.  late  case,  the  court  ordered  the  writ  to  be 

Hereford,  2  Salk.  7U1  ;  BuUer  Nisi  Prius,  amended  during  an  argument,  in  order 

204  ;  People  v.  Hayt,  66  N.  Y.  606.  that  such  argument  might  proceed  inde- 

*  Labette  Co.  Comm'rs  v.  Moulton,  pendently  of  such  objection.  Reg.  v,  New- 
112  U.  S.  217  ;  noted  infra,  sec.  872,  and  bury,  1  Q.  B.  759."  Amendments  in  form 
note.  and  substance  may  be  made  at  any  stage 

*  AnU,  sees.  177,  178 ;  Rex  r.  Smith,  when  justice  will  be  thereby  promoted. 
2  M.  &  S.  598 ;  Estwick  v.  London,  Sty.  United  States  v.  Union  Pac.  R.  R.  Co.,  i 
43,  82 ;  Carpenter's  Case,  Raym.  439 ;  Dillon,  479  (1875)  ;  and  in  this  case  the 
Tapping,  814  ;  Tavener's  Case,  Raym.  446.  alternative  writ  was  amended  by  striking 

*  Davenport  v.  Lord,  9  Wall.  409  out  part  of  its  mandate.  lb, ;  s.  c.  91 
(1869)  ;  Tapping  on  ifaTuiamiM,  814.  U.  S.   343;   High  on   Extr.   Rem.  519; 

Amendments.     In  England  the  statute  Si  p.  State  r.  State   Bd.  of  Can  v.,  13  Fla. 

of  9  Anne,  chap.  xx.  sec.  7,  extended  the  55  (1869).     As  to  amendment  of  the  per- 

statutes  of  jeofails  "to  all  writs  of  man-  emptory  writ.     Infra,  sec  879,  and  cases 

damus  and  informations  ia  the  nature  of  cited. 

quo  warranto,    and  all  the   proceedings  Further  as  to  amendments.     Willc.  433; 

thereon  for  any  of  the  matters  in  this  act  Stephens's  Nisi  Prius,  2324  ;  .Tohnes  v. 

mentioned."    As  to  the  extent  of  the  right  State  Auditor,  4  Ohio  St.  493;  Powsheik 

in  England  to  amend  the  writ,  and  the  Co.  Sup.  v.  Durant,  9  Wall.  736  (1869) ; 

letura.    Willc.  433-437  ;  Regina  r.  Con-  Stat«  v,  Milwaukee,  22  Wis.  397  ;  Lyons 

yers,    8    Q.    B.   981  ;    Commonwealth  v.  Highway  Comm'rs  v.  People,  38  111.  347  ; 

Pittsburgh,  34  Pa.  St  496,  515.     In  this  State  v,  Elwood,   11   Wis.   17  ;    State  v. 

last  case  jStroTM^,  J.,  remarks  :  "Formerly,  Hastings,    10   Wis.   518;    Springtield  v. 

when  the  doctrine  of  amendments  remained  Hampden,    10   Pick.   (Mass.)   59.     IFrit 

as  at  common  law,  the  court  would  not  and  information  ameiulable.     State  v.  Bai- 

allow  the  writ  of  maa<2amu5  to  be  amended  ley,  Chickasaw  Co.  Judge,  7  Iowa,  390; 

after  return  filed  ;  but,  as  is  said  by  Tap-  Chance  v.  Temple,  1  Iowa,  179  ;  State  r. 

ping,  p.  834,  the  strict  rule  of  the  common  Keokuk,  18  Iowa,  888  ;  State  v.  Johnson 

law  has  been,  of  late  years,  altogether  de-  Co.  Judge,  12  Iowa,  237 ;  Regiua  r.  Lou- 
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But  in  some  cases,  there  is  an  option  to  direct  the  writ  either  to 
that  part  of  the  corporation  which  alone  has  the  power  to  execute 
it  and  on  which  alone  the  particular  duty  rests,  or  to  the  whole  car^ 
poration  by  its  corporate  name  or  title.^ 

§  871  (700).  Direction  of  Writ ;  English  Cases.  —  We  have  here- 
tofore pointed  out  the  diflei-ence  between  an  old  English  municipal 
corporation,  consisting  of  integral  parts  or  different  classes,  and 
American  municipal  corporations,^  and  this  distinction  is  to  be  re- 
garded in  the  application  of  the  decisions  of  the  English  courts  re- 
specting the  direction  of  writs  of  mandamus.  In  England,  if  the 
act  commanded  must  be  done  by  the  whole  corporation,  the  writ 
should  be  directed  to  the  corporation  in  its  corporate  name,  and  not 
by  an  enumeration  of  the  classes  which  compose  the  corporation,  nor 
should  it  be  directed  to  all  the  members  as  individuals.  Thus,  if 
the  corporation  be  styled  "  Mayor  and  Commonalty,"  but  consists 
of  mayor,  aldermen,  and  burgesses,  the  writ  must  be  directed  to  the 
**  Mayor  and  Commonalty  "  (that  being  the  corporate  name),  and  it 
must  be  so  directed,  although  the  mayor,  who  is  an  integral  part  of 
the  corporation,  be  dead.'    Our  municipal  corporations  do  not  con- 


yers,  8  Q.  B.  981.  A  peremptory  writ  of 
mandamus  held  not  amendable  ;  its  man- 
date  must  corres)»ond  with  that  of  the 
alternative  writ,  and  if  that  be  defective, 
or  claim  too  much,  it  may  be  amended. 
Columbia  Co.  Comm'rs  v.  King,  13  Fla. 
451  (1870);  see  infra,  sec.  879. 

If  it  api)ears  to  the  court  that  the  re- 
lator is  entitled  to  a  mandamus  the  writ 
will  not  be  quasheil  because  the  petition 
or  suggestion  or  affidavits  do  not  state  that 
the  relator  is  without  other  ade^iuate  rem- 
edy.    People  i;.  Milliard,  29  111.  413. 

^  Tapping  on  Mandamus,  315,  317* 
The  author  here  refers  to  the  English  cases 
under  the  old  corporations  on  this  subject, 
and  observes  that  **  the  result  of  the  above 
cases,  therefore,  is,  that  if  the  writ  be 
directed  neither  to  the  corporation  by  its 
corporate  name,  nor  to  those  who  should 
execute  it  by  their  proper  descriptions 
[but  '  in  terms  extends  the  descriptions 
beyond  the  part  legally  liable  to  execute 
the  writ '],  it  is  clearly  bad,  and  is  liable 
either  to  be  superseded  or  quashed."  lb. 
317  ;  Rex  v.  Smith,  2  M.  &  S.  698  ;  Rex 
V,  Abington,  2  Salk.  700 ;  Rex  v.  Nor- 
wich«  1  Stra.  65  ;  Pees  v.  Leeds,  Jb.  640. 

The  writ,"  says  Mr.  Willcock  (Corp. 


389,  pis.  135,  137),  *'  may  be  directed  in 
the  corporate  name,  although  the  act  com- 
manded is  to  be  done  by  a  select  body, 
without  the  interference  of  the  rest,  for 
their  act  in  such  capacity  is  the  act  of  the 
cor{x>ration  ;  yet,  where  the  act  is  to  be 
done  by  a  select  body  alone,  the  writ  may 
be  directed  to  them  alone  in  their  name  as 
a  select  body." 

*'  If  the  writ  is  directed  to  the  corpora- 
tion, it  has  been  hold  good.  Bat  if  it  be 
directed  to  those  who,  by  the  constitation 
of  the  corporation,  ought  to  do  the  act, 
without  doubt  it  is  good  also.'*  Per  ffoft, 
C.  J.,  Rex  V.  Abingtlon,  1  Ld.  Raym.  5d0. 
See,  also,  s.  c.  2  Salk.  700 ;  Rex  v.  Ox- 
ford, 6  Ad.  &  E.  349  ;  Rex  v.  Hereford,  1 
Ld.  Raym.  559  ;  Regina  o.  Ledgard,  1 
Ad.  &  E.  (n.  8.)  616  ;  Regina  v.  Stamford, 
lb,  433. 

'  Ante,  chap.  lil. 

*  Rex  V.  Smith,  2  K.  &  S.  508  ;  Rex  t. 
Abingdon,  1  Ld.  Raym.  560  ;  Rex  9.  Ply* 
mouth,  1  Barnard.  81 ;  Rex  v,  Camhridgeb 
4  Burr.  2011.  Under  the  Manidpal  Cor- 
porations Act,  5  and  6  Wm.  IV.  chap. 
Ixxvi.,  ante,  sec.  16,  *'  The  corporatioB,** 
says  Mr.  Grant,  "acts  by  the  agt-Dcy  of 
the  council,  and,  therefore,  the  acta  of  the 
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sist  of  integral  parts  and  distinct  classes,  but  usually  have  a  specific 
name,  and  their  legislative  powers  are  exercised  by  a  council.  These 
circumstances  influence  the  direction  of  the  writ,  for,  as  we  shall 
presently  see,  the  writ,  in  all  cases  where  the  duty  to  be  performed 
rests  upon  the  council,  may,  in  the  absence  of  statutory  regulation,  be 
directed  to  the  corporation  by  its  corpomte  name,  or  to  the  officers 
composing  the  council  in  their  official  capacity. 

§  872  (701).  American  Rnle.  —  In  this  country  the  ancient  strict^ 
ness  in  respect  to  the  direction  of  the  vrrit  is  somewhat  modified 
by  judicial  decision  and  statutory  enactment.  Where  there  is  a 
duty  resting  on  the  corporation  to  levy  taxes  for  the  benefit  of  its 
creditors,  the  writ  may  be  directed  to  the  individuals,  in  their 
official  capacity,  composing  the  council  or  other  body,  whose  duty 
it  is  to  make  the  levy  and  who  have  the  power  to  execute  the 
writ;  and  in  such  a  case,  the  writ  may,  we  think,  be  properly 
directed  to  the  corporation  by  its  corporate  name,  an^  be  served 
upon  the  officers  thereof  who  have  the  power,  and  whose  duty  it  is, 
to  execute  it^    A  single  writ  directed  to  all  the  officers  concerned 

conncil  are  the  acts  of  the  corporation,  names  of  all  the  individuals  composing  the 
Hence,  a  mandamua  ought  to  be  directed  said  bodies,  without  discriminating  which 
to  the  corporation  by  their  corporate  name,  of  the  persons  named  belonged  to  the 
though  the  thing  in  it  required  to  be  done  select,  and  which  to  the  common,  council], 
is,  by  the  statute,  to  be  done  by  the  coun-  and  the  writ  was  held  to  be  well  directed, 
oil.*'  Grant  on  Corp.  855,  note,  citing  although  the  corporate  name  of  the  city 
Bex  V.  Oxford,  6  Ad.  &  E.  849  ;  Rex  v.  was,  "  The  Mayor,  Aldermen,  and  Citi- 
Gloucester,  3  Bulst.  190  ;  Rex  v.  Abing-  zens  of  Pittsburgh."  The  misdii-ection  of 
don,  2  Salk.  699  ;  Rex  v,  Hereford,  Ih,  the  writ  was  set  up  in  the  return,  and  in 
701 ;  Queen  r.  Ledgard,  1  Q.  B.  620,  treating  of  the  objection  Strmigy  J.,  deliv- 
621  ;  Sandwich  v.  Queen,  10  Q.  B.  574,  ering  the  opinion  of  the  court,  observes : 
579.  This  corresponds  with  the  rule  in  **  The  next  averment  of  the  return  is,  that 
this  country,  except  that  with  us  there  there  is  no  such  corporation  or  body  poli- 
is  often  an  election  to  direct  the  writ  to  tic  known  to  the  law  as  the  city  of  Pitts- 
the  corporation  by  name  or  to  the  proper  burgh,  of  whose  councils,  select  or  corn- 
officers  in  their  official  capacity,  as  below  mon,  the  persons  named  in  the  writ  are 
stated.  supposed  to  be  members,  but  that  the  cor- 
*  Commonwealth  r.  Pittsburgh,  84  Pa.  porate  name  is,  *  The  Mayor,  Aldermen, 
St.  496  (1859)  ;  Darenport  v.  Lord,  9  and  Citizens  of  Pittsburgh.*  The  writ  is 
Wall.  409  (1869) ;  Maddox  r.  Graham,  2  directed  to  *  The  Select  and  Common  Coun- 
Met.  (Ky. )  56  (1859)  ;  Louisville  v.  Eean,  cils  of  the  City  of  Pittsburgh,  composed  of 
18  B.  Mon.  9,  13  (1857).  The  doctrine  of  D.  Fitzsimmons  and  others,  defendants.* 
the  text  applied.  Glencoe  v.  People,  78  It  is  not  directed  to  the  city,  but  to  the 
111.  882  (1875)  ;  Wren  v,  Indianapolis,  individuals  who  constitute  the  select  and 
96  lod.  206 ;  suprc^  sees.  861  a,  861  h^  common  councils.  The  question  is  not, 
and  cases  cited.  In  Commonwealth  r.  therefore,  whether,  if  an  action  had  been 
Pittabargh,  above  cited,  the  writ  was  di-  brought  at  law  against  the  city  of  Pitts- 
reeted,  "  To  the  Select  and  Common  Coun-  burgh,  the  misnomer  might  have  been 
cils  of  the  City  of  Pittsburgh,  composed  of  pleaded  in  abatement,  for  it  is  not  the  cor- 
D.  Fitzsimmons  '*  and  others  [stating  the  poration  which  is  sued.     But,  even  if  it 
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in  the  separate  but  connected  steps  for  levying  and  collecting  a  tax 
is  proper ;  as,  for  example,  where  it  was  the  duty  of  county  commis- 
sioners to  levy  and  collect  a  tax  for  the  payment  of  certain  bonds  of  a 
township,  a  writ  directed  to  the  Board  of  County  Commissioners  was 

were,  the  mistake  is  amendable.  [Supra,  sec.  In  Dayenpoit  v.  Lord,  above  citad,  it 
870,  note.]  It  needs  no  argument  to  prove  appeared  that  the  municipality  was  incor> 
that  justice  would  not  be  promoted  by  porated  by  the  name  of  "  The  Qty  of 
turning  the  relator  out  of  court  because  he  Davenport,'*  and  by  thai  name  had  power 
has  described  the  defendants  as  members  "to  sue  and  be  soed  in  all  courts, "  and 
of  the  select  and  common  councils  of  Pitts-  that  the  "  city  council,'*  which  exercised 
burgh  instead  of  members  of  the  select  and  all  the  legislative  powers  of  the  corpora- 
common  councils  of  the '  Mayor,  Aldermen,  tion,  and  had  the  sole  power  to  levy  and 
and  Citizens  of  Pittsburgh.*  Even  the  very  collect  taxes,  was  composed  of  the  major 
act  which  incorporated  the  city  more  than  and  aldermen,  and  a  writ  of  nuMndamuM  in 
once  denominates  it  the  city  of  Pitts-  favor  of  a  judgment  creditor  of  the  city, 
burgh.  One  of  our  statutes  of  amendments  commanding  the  levy  of  taxes  to  pay  the 
Authorizes  an  amendment  of  the  record  of  judgment,  was  directed  "  To  the  Mayor 
an  action  in  any  stage  of  the  proceedings,  and  Aldermen  *'  of  the  city.  The  ol^ee- 
when  it  shall  appear,  by  any  sufficient  evi-  tion  was  made  that  the  writ  ought  to  have 
dence,  that  a  mistake  has  been  made  in  the  been  directed  to  the  city  by  its  corporate 
Christian  name  or  surname  of  any  party,  title,  but  the  objection  was  not  sostaiced. 
plaintiif  or  defendant.  As  statutes  of  The  view  of  the  Supreme  Court  was,  that 
Jeofails  are  construed  liberally,  it  would  since  the  affairs  of  the  city  were  managed 
seem  to  be  within  the  spirit  of  this  act  to  by  the  mayor  and  aldermen  composing  the 
allow  an  amendment  of  a  corporate  name  city  council,  which  had  the  sole  power  to 
when  a  corporation  is  a  party;  but  whether  levy  and  collect  taxes  and  provide  for  the 
it  would  or  not  need  not  now  be  decided,  for  payment  of  the  debts  of  the  corpormtioii, 
the  mandamus  is  not  to  the  artificial  being  the  writ  was  well  enough  directed.  The 
known  either  as  the  city  of  Pittsburgh  or  exact  language  of  the  court  is :  "  The 
as  '  the  Mayor,  Aldermen,  and  Citizens  of  point  that  the  writ  was  misdirected  is  not 
Pittsburgh.'  It  is  not,  therefore,  misdi-  well  taken,  —  the  direction  was  SMbtlan* 
rected.  Next,  the  return  avers  that  the  tially  correct,"  There  can,  we  think,  be 
select  and  common  councils  are  not  in-  little  doubt  that  the  writ  could  have  been 
tegral  parts  of  the  corporation,  but  only  properly  directed  to  the  corporation  by  its 
several  and  co-ordinate  branches  of  the  corporate  title  ;  and  as  the  duty  was  a 
legislature  thereof,  acting  separately  and  corporate  one,  though  to  be  performed  by 
independently  of  each  other ;  that  the  the  council,  the  direction  of  the  writ  iu 
concurrence  of  both  bodies  is  essential  such  a  case  to  the  corporation  by  its  char* 
to  the  validity  of  all  legislative  acts  af-  ter  name,  and  service  upon  the  proper  off- 
fectiiig  the  corporation  ;  and  that  the  cers,  would  seem  to  be  an  eqnally  appio- 
defendants  are  without  power,  of  them-  priate  mode. 

selves,  to  assess  or  impose  taxes,  or  to  Writ  directed  to  the  Mayor  and  Citj 

compel  the  concurrence  of  the  other  branch  Council  is  good,  and  it  need  not  ni 


of  said  councils  in  any  act     We  do  not  ily  be  directed  to  the  corporation.    People 

perceive  that  this  is  any  answer  to  the  v.  Bloomington,  63  III.  207  (1872) ;  fol- 

mandate  of  the  writ,  and  no  attempt  has  lowed,  Qleucoe    v.    People,    78    IlL  883 

been  made  to  show  us  how  the  fact  averred  (1875).     But  a  peremptory  writ  of 

is  material.     The  defendants  are  all  the  damits  against  a  municipal  corporatioii 

members  of  both  branches,  and  if  each  dis-  said  to  be  governed  by  different  priiietpki» 

charges  his  duty,  there  can  be  no  want  of  and  must  be  served  npoa  thott  penoai 

concurrence  of  councils."    84  Pa.  St  496,  composing  the  coancil  at  the  time  of  atr* 

iupra*    See,  also,  Rex  v.  Tregony,  8  Mod.  vice.     lb, 
111. 


§  875  MANDAMUS  :    DIRECTION  AND  SERVICE  OF  WRIT.  1067 

held  to  be  proper,  although  the  commissioners  were  not  parties  to 
the  judgment  sought  to  be  enforced.^ 

§  873  (702).  Direotion  of  Writ;  DiBtinotion. — A  distinction  is 
to  be  observed  between  a  misdirection,  by  being  directed  to  the  wrong 
persons,  and  a  direction  to  the  right  persons  by  an  erroneous  name. 
In  the  former  case  the  writ  may  be  superseded  on  motion,  while  in 
the  latter  case  the  defect  must  be  relied  upon  in  the  return,  and  the 
objection  is  in  the  nature  of  a  plea  in  abatement.^ 

§  874  (703).  Direction ;  Official  rather  than  Personal  Name.  —  It  is 
advisable  that  the  icrit  to  officers  of  a  municipal  or  public  corporation 
to  perform  an  official  dhty  should  be  directed  to  them  in  their  offi- 
cial names,  as  "To  the  Mayor  and  Aldermen  of,"  &c.,  omitting  the 
personal  names  of  the  officers,  as  this  course  precludes  questions 
which  might  be  made  arising  from  a  change  of  officers.^  The  writ 
most  be  directed  to  officers  in  their  proper  capacity. 

§  875  (704).  Service  of  the  Writ.  —  The  writ  must,  as  we  have 
seen,  be  directed  to  those  who  are  to  execute  it,  or  do  the  thing  re- 
quired, and  it  must  be  delivered  to,  or  served  upon,  those  who  are  to 
make  the  return.*    Whether  the  writ  be  directed  to  the  corporation 

1  Labette  Co.  Cotdtd'ts  v.  Moulton,  112  the  role  absolute,  directing  the  mandamuB 

U.  8.  217  (1884) ;  Cherokee  Go.  Comm'n  to  the  mayor  generally,  notwithstaiidiDg 

V.  WilaoQ,  109  U.  S.  621.    Same  principle,  that  the  mayor,  who  had  expunged  the 

Famsworth  r.  Boston,  121  Mass.  173.  name,  had  ceased  to  be  mayor  before  the 

'  Rex  r.  Smith,  2  M.  &  S.  598  ;  Refr-  v.  rule  nisi  was  obtained,  that  no  application 

Ipswich,  2  Ld.  Raym.  1239  ;  8.  c.  2  Salk.  had  been  made  to  the  mayor  then  in  office, 

485 ;  Rex  o.  Norwich,  1  Stra.  55 ;  Willc  and  that  the  year  to  which  the  burgess 

S88y  pi.  181.  •  list  belonged  had  expired  before  making 

*  Tapping  on  Mandamus,  815,  817  ;  the  rule  absolute.     In  one  case  in  Eng- 

Lonisrille  v.    Kean,   18  B.   Mon.   9,   13  land,  where  it  was  doubtful  whether  the 

(1857) ;  infra,  sec.  884  ;  State  v.  Elkin-  last  mayor  had  power  to  hold  over,  the 

ton,  SO  N.  J.  L.  335  ;  Beachy  v.  Lamkin,  court  ordered  that  the  writ  should  be  di- 

1  Idaho,  iS  ;  State  v.  Gates,  22  Wis.  210;  rected  to  the  late  mayor,  without  speci- 

People  V.  Bacon,  18  Mich.  247 ;  State,  ex  fying  his   name.     Willc.   889,   pi.   138. 

rel,  Soutter  v.  Madison  Council,  15  Wis.  Mandamus  may  be  directed  to  &  de  facto 

80  ;  Rex  v.  West  Looe,  3  B.  &  C.  685  ;  officer  to  compel  him  to  perform  the  duties 

WiUc  891,  pi.  140 ;  State  v.  New  Orleans,  of  his  office  ;  he  cannot  defend  by  setting 

85  La.  An.  68.     (The  proceeding  does  not  up  that  he  is  not  in  possession  of  his 

ftbate  becanse  of  the  change  of  officials.)  of^ce  de  jure.    Kelly  v.  Wimberly,  61  Miss. 

In  Regina  v.  Eye  (Mayor  of),  9  A.  &  E.  548. 
676,  where  the  mayor  and  assessors,  under         *  Rex  v.  Hereford,  2  Salk.  701  ;  Rex 

the  English  Municipal  Corporations  Act,  v.  Derby,  2b,  436  ;  Pees  v.  Leeds,  1  Stra. 

had  expunged  the  name  of  the  relator  from  640.    Service  upon  a  board  of  county  com- 

the  buTgesa  roll,  and  the  relator,  at  the  roissioners  in  Indiana  may  be  made  upon 

next  term,  obtained  a  rule  for  a  mandamus  the  president  without  service  on  the  other 

to  the  mayor  (the  proper  officer  under  the  members.    Clarke  Co.  Comm'rs  v.  State, 

act)  to  insert  his  name,  the  court  made  61  Ind.  75. 
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or  to  the  coancil,^  the  service  ought  in  our  opinion  to  be  made  upon 
the  officers  who,  under  the  law,  have  the  power  to  do  the  act  com* 
manded,  and  against  whom  an  attachment  to  enforce  obedience 
should  issue. 

The  Return,  and  Svhsequent  Proceedings, 

§  876  (705).  Return :  by  whom  made,  and  Requiaitea.  —  The  rdurn 

to  the  alternative  writ  must  be  made  by  the  corporation,  body,  offi- 
cers, or  persons  to  whom  the  writ  is  directed;  must  state  facts 
clearly,  positively,  and  without  ambiguity  or  evasion ;  if  it  traverses 
the  facts  stated  in  the  writ,  it  must  deny  or  answer  all  that  are  ma-' 
terial,  or  it  may  aver,  in  accordance  with  the  rules  of  pleading,  other 
facts  in  avoidance,  and  such  facts  "  must  also  be  clearly  and  speci- 

1  Supra,  sees.  S70-874.    On  this  rob-  a  mayor,  on  affidayits  Uiat  the  writ  la* 

ject  some  decisions  have  been  made  in  been  left  at  his  hoose,  he  haTing  kept  oot 

England  which  seem  to  the  author  to  be  of  the  way  to  avoid  it.     Rex  v.  Toolcy,  IS 

inapplicable,  at  least  in  their  full  extent.  Mod.  312 ;  Willc.  450.     At  common  law 

to    our    municipal    corporations.     Thus,  the  return  to  a  writ  of  mandamu$  to  a  oat' 

it  is  held,   that  where  a  rnandamui  is  ponUian,  being  an  act  to  be  entered  el 

directed  to  the  ''mayor,  &c.,"  the  mayor  record,  it  need  not  be  nnder  the  seal  el 

alone  can  make  return,  and  the  other  in-  the  corporation,  or  signed  by  the  liead  or 

tegral  parts  of  the  corporation  cannot  disa-  other  officer  of  the  corporation,  for  at  eom* 

TOW  it.     The  reason  assigned  is,  that  the  mon  law  no  officers  are  obliged  to  sign 

court  cannot  refuse  the  mayor's  return,  he  their  returns.    Rex  v.  Exeter,  1  Ld.  Raym. 

being  the  principal  officer  to  whom  the  223 ;  Rex  v.  Clarke,  2  Ld.  Raym.  S4S ; 

writ  is  directed  and  to  whom  it  is  actually  lb.  849  ;  Rex  v.  Wigan,  8  Burr.   1645; 

delivered,  and  all  the  court  can  do  is  to  Grant  on  Corp.,  63,  228,  229. 
compel  a  return  ;  and  if  the  mayor  makes  In  this  country  the  nuxU  {^  tertiee  is 

a  return  contrary  to  the  votes  of  the  ma-  usually  prescribed  by  statute.     State,  a 

jority  concerned,  it  is  at  his  peril,  and  he  rel,  Havemeyer  v.  Mineral  Pt.  Sapi,  SS 

may  be  punished  by  information  in  the  Wis.  396,  construing  the  statute  of  Wi»' 

King's  Bench.    Rex  v,  Abingdon,  2  Salk.  eonsin  to  require  the  board  of  SQperrisoit 

431  ;    lb.   699  ;    Stephens's  Nisi  Prius,  to  be  served  by  leaving  the  original  writ 

2326.     Accordingly,  it  has  also  been  held  of  mandamus  with  the  chainiian«  and  a 

that  if  the  writ  be  directe<l  to  a  corpora-  copy  with  each  of  the  superriaora.    In 

tion,  it  ought  to  be    served    upon   the  New  Jersey  (see  State  v.  Elkinton,  30  N. 

mayor.    Rex  v.  Exeter,  12  Mod.  251.   So,  J.  L.  835),  the  writ  should  be  deliTered 

on  a  maiidamus  to  elect  a  clerk,  it  was  or  shown  to  the  person  to  whom  it  ii 

decided  that  the  writ  should  be  delivered  addressed.    lb,    "Service  of  the  writ  may 

to  the  mayor,   as  the  most  visible  part  be  by  delivery  of  a  copy,  bat  the  original 

of  the  corporation,  notwithstanding  the  ought  to  be  shown  to  each  party  aemd 

power  of  election  was  in  the  common  coun-  at  the  time  of  due  delivery  of  the  oofiy." 

cil.     Kegina  v.   Chapman,   6  Mod.   152.  Add.  on  Torts  (4th  Eng.  ed.),  1074  ;  fiiegp 

(See  State  v,  Milwaukee,  22  Wis.  396,  397. )  v.  Birmingham,  &c.  Ry.  Co.,  1  £1.  and  BL 

In  another  case  it  was  held  that  personat  293.     Proper  mode  of  making  returii  by 

service  on  the  town  clerk  of  a  peremptory  county  justices  or  rap^rvisora.     Lander  % 

writ  to  the  corporation  was  sufficient  to  McMillan,  8  Jones  L.  (N.  C.)  174;  Me* 

found  an  application  for  an  attachment.  Coy  v,  Harnett  Co.  Jus.,  4  Jonea  L  (K.  C) 

Rex  V.  Fowey,  4  D.  &  R.  132.     It  seems  180 ;  People  v.  San  Fraociaoo  Sap.,  V 

that  an  attachment  may  be  granted  against  Cal.  655. 
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fically  set  forth  in  the  return  with  sufficient  certainty,  and  not  aigu- 
mentatively,  inferentially,  or  evasively,  so  that  the  court  may  see  at 
once  that  such  facts,  if  established  or  admitted,  are  sufficient  as  the 
alternative  for  obedience  to  the  writ."  ^  The  return  need  not  be 
single,  but  may  state  several  distinct  grounds  in  answer  to  the  writ, 
and  it  is  enough  if  any  one  of  them  be  sufficient,  that  is,  discloses 
legal  reasons  why  the  act  commanded  by  the  writ  should  not  be 
performed* 

§  877  (706).  Return  not  oonolasive  ;  Wliat  Coarse  open  to  tle^ 
•pondent  —  Under  the  statute  of  Anne,  or  similar  statutes  adopte<l 
or  enacted  in  most  of  the  States,  or  by  the  course  of  practice  therein, 
the  return,  if  false  %n  fact,  is  not  condvsive  in  the  mandamus  proceed- 
ing, and  the  relator  or  prosecutor  is  not  driven  as  at  common  law  to 
his  action  on  the  case  for  a  false  return,  but  may  directly  contest  the 
truth  of  the  return.^  It  may  be  stated  to  be  generally  true  in  this 
country,  that  upon  service  of  the  alternative  writ  the  respondent,  or 
party  to  whom  it  is  directed,  may  either  (1)  obey  the  command  of 
the  writ  and  show  that  fact ;  or  (2)  he  may  object  to  the  writ  for 
defects  therein,  and  move  to  quash  or  supersede  the  same  ;  or  (3)  he 
may  demur  to  the  writ ;  or  (4)  traverse  in  the  return  the  facts  set 
forth  in  the  writ;  or  (5)  aver  in  the  return  other  facts  by  way  of 
confession  and  avoidance  of  the  facts  stated  in  the  writ.^    And  the 

1  Commonwealth    v,    AUegheny    Co.  Jones  Law  (N.  C. ),  204.    Mandamus  not 

Comm'rs,  37  Pa.  St  277,  279  (I860),  per  aUowed  where  the  right  was  merely  equit- 

ThompMm,  J.,  where  the  principle  is  well  able.     Regina  r.   Balhy  &  W.  Tp.  Road 

iUostrated  and  applied.     People  r.  Baker,  Trs.,  16  Eng.  Law  &  £q.  276;  22  L.  J. 

85  Barb.  105 ;  WUlc.  401-409;  Loute  v,  Q.  B.  164. 

Allegheny  County,  10  Pittsb.  Leg.  J.  241;  "  Rex  v.  Norwich,  2  Ld.  Raym.  1244  ; 

8.  c.  2  Pittsb.  R.  411  ;  Pollock  v.  Law-  8.  c.  2  Salk.  486  ;  Reg.  v.  Ponifret,   10 

rence  County,  7  P.  L.  J.  378;  8.  c.  2  Pittsb.  Mod.  107;  Rex  v,  Cambridge,  2  T.  R.  461 ; 

B,  187  ;  Tallapoosa  Comm'rs'  Ct  v.  Tar-  Rex   v,  York,  6  T.   R.   495  ;  Wright  v. 

rer,  21  Ala.  661  ;  Commonwealth  v.  Pitts-  Fawcett,  4  Burr.  2044  ;   Legg  v.  Mayor, 

baT^84Pa.  8t.496(1859);  State,«jrc/.  &c.,   42  Md.   208.     See   People,   ex  rcl. 

Scatter  p.  Madison  Council,  15  Wis.  80;  Pekin,  L.  k  D.  R.  R.  Co.  v.  Logan  Co. 

Grant  on  Corp.  228-240.     The  mandatory  Sup.,  63  111.  374  (1872),  as  to  what  return 

part  of  the  alternative  writ,  if  certain,  may  m&y  he  made. 

be  general,  but  the  return  must  be  minute  •  Maddox  v,  Graham,  2  Met  (Ky.)  56, 

in  aUting  facts,  showing  why  the  party  69  (1859);  Angell  &  Ames  Corp.,  sees.  727, 

did  not  do  the  act  required.     Regina  v.  728 ;  People  v.   Hudson  H.  Comm'rs,   6 

Sootluunpton,  1  Ellis,  B.  &  S.  5.     Writ  Wend.  559  ;  People  v.  Finger,  24  Barb. 

directed  to  G.  and  others  as  Township  841  ;  Selnia  &  G.  R.  R.  Co.,  In  re,  46  Ala. 

Committee ;    a  return    by  them  as  IcUe  230  (1871). 

Township  Committee  was  held  suflScient.  *  Commonwealth,  ex  rel.  Armstrong  v, 

Bute  r.  Griscom,  8  HaUt.   (N.  J.)  186.  Allegheny  Co.  Comm'rs,  87  Pa.  St  277, 

Equitable  defence  to  the  demands  of  the  279  ;  Same,  ex  rel.  Middleton  v.  Same,  lb. 

nktor,  and  mode  of  asserting  it     Neuse  237,  opinion  of  Woodward,  J.  ;  Tapping 

fiirer  Nay.  Co.  v.  Newberne  Comm'rs,  6  on  Mandamus,  847  ;  Tarrer  v.  Tallapoosa 
VOL.  II.  —  27 
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issues  of  law  and  the  issues  of  facts  thus  presented  will  be  dis- 
posed of  according  to  the  statutes  and  the  practice  of  the  court.^ 

Peremptory  Writ. 

§  878  (707).  'TThen  iBBued ;  How  obeyed.  —  If  the  return  to  the 
alternative  writ  be  disallowed  as  insufficient  in  law,  or  if  the  facts 
averred  in  the  return  be  found  and  adjudged  untrue,  a  peretnptori/ 
writ  wUl  he  issued,  which,  as  its  name  implies,  requires  to  be  obeyed, 
and  it  cannot  be  disobeyed  on  any  ground  which  might  have  been 
urged  in  resisting  the  application  for  the  writ^  While  it  is  true 
that  the  general  rule  is  that  no  return  can  be  made  to  the  pe^ 
emptory  writ  except  obedience,  yet  a  subsequent  valid  statute,  for- 
bidding obedience  or  making  obedience  impossible,  will  from  necessity 
be  a  sufficient  return.^  If  the  defendants  have  appeared  to  a  role  or 
notice  of  an  application  for  a  mandainus,  and  have  been  beard,  and 
there  is  no  controversy  in  respect  to  the  facts,  and  the  right  of  the  re- 
lator is  clear,  a  peremptory  writ  may,  in  the  discretion  of  the  court,  be 
issued  in  the  first  instanced    Thus,  where  a  specific  duty,  e.  g.,  the 


Comm'rs'  Ct.,  17  Ala.  527;  Commonwealth 
V.  Lyndall,  2  Brew.  (Pa.)  425 ;  lb.  441  ; 
Dane  v.  Derby,  54  Me.  95.  The  statute 
ef  9  Anne,  chap,  zx.,  is  not  in  force  in  Ala^ 
ba^na,  Tallapoosa  Comm'rs*  Ct.  v.  Taryer, 
21  Ala.  661.  Nor  in  Maryland,  Harwood 
V,  Marshall,  10  Md.  451. 

On  application  for  a  mandamus  against 
the  common  council,  they  may  caU  in 
question  the  constitutionality  of  an  act 
which  legislates  them  out  of  office.  State 
V.  Newark,  40  N.  J.  L.  297  (1878). 

*  Silverthome  Treas.  v.  Warren  R.  R. 
Co.,  33  N.  J.  L.  173.  The  prosecutor  or 
relator  may  demur  to  (he  rttum.  lb.  Or 
pUad  to  and  controvert  the  facts  stated 
therein.  Maddox  v.  Graham,  2  Met  (Ky.) 
66,  68  (1859) ;  People  p.  Metrop.  Pol. 
Boardf,  26  N.  Y.  316 ;  State  r.  Jones,  10 
Iowa,  65 ;  Fowler  v,  Feirce,  Compt,  2  Gal. 
165  ;  9  Anne,  chap  xx.  sees.  1,  2 ;  Grant 
on  Corp.  228-240  ;  People,  ex  reU  Pekin, 
L.  &  D.  R.  R.  Co.  V,  Logan  Co.  Sup.,  63 
111.  374  (1S72).  This  section  of  the  text 
cited  with  approval  in  St.  Louis  p.  Green, 
7  Mo.  App.  468  (1878). 

«  Stevens*  Case,  T.  Raym.  482  ;  Rex  p. 
Norwich,  2  \A,  Raym.  1245  ;  People  r. 
Seymour,  6  Cow.  (N.  Y.)  579;  Common- 
wemlth  V.  Pittsburgh,  34  Pa.  St.  496 
869);  Weber  v.  Zimmennan,  23  Mi.  46; 


People  V.  Richmond  Co.  Sup.,  28  N.  T. 
112. 

'  Sedbeny  v,  Chatham  Co.  Comm*n» 
66  N.  C.  486,  492  (1872) ;  Bayne  p.  Jen- 
kins, lb,  356. 

*  Knox  Co.  Comm'rs  r.  Aspinwmll,  24 
How.  376  (1860)  ;  Jennings,  /n  re,  6  Cow. 
(N.  Y.)  529  ;  Rogers,  In  re,  7  Cow.  52«; 
State  V.  Elkinton,  80  N.  J.  L.  335 ;  Hit- 
kins  p.  Sencerbox,  2  Minn.  844  ;  Clarke 
Co.  Ct  Jus.  p.  Paris,  W.  A  K.  B. 
Tump.  Co.,  11  B.  Mon.  143;  Attala  Co. 
Board  of  Pol.  v.  Grant,  9  8m.  &  U.  (17 
Miss. )  77.  So,  if  no  return  be  made  to  as 
alternative  writ,  the  court,  instead  of  pro- 
ceeding by  att%chment,  may  direct  tbe 
peremptory  writ  to  issue.  State  v.  Jooei^ 
1  Ired.  L.  (N.C.)  129  ;  People*.  P^>tno0, 
4  111.  271.  A  peremptory  writ  in  the  fiift 
instance  is  proper  only  when  the  rif{fat  fl( 
the  relator  is  clear  and  aoqnettiQiiablf. 
PtK)ple  p.  Greene  Co.  Snp.,  64  N.  Y.  600 
(1876).  Where  the  facta  are  not  in  dit* 
pute,  the  right  clear,  and  the  matter  aof 
of  public  interest  in  relation  to  an  oncfr 
having  a  short  term,  a  peremptoiy  writ 
may  properly  issue.  State  v,  Hodaon  Oo» 
Freeh.,  35  N.  J.  L.  269.  So  on  the  diiv^ 
tion  of  the  court  after  full  heenqg  oa  tbi 
rule  to  show  cause.  Cleveland  •.  Jmtnf 
City,  89  N.  J.  L.  629. 
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levy  of  a  special  tax,  requii-ed  to  be  performed  by  public  oflScers  at  a 
prescribed  time,  is  omitted  to  be  performed  without  a  reason,  or  for  a 
reason  merely  colorable,  a  peremptory  maiidamtis,  without  a  previous 
alternative,  may  be  issued  in  the  first  instance,  if  the  defendant 
have  previously  appeared  to  a  notice  or  rule  commanding  the  duty 
tx>  be  perfoimed  forihtvith.^  So,  where  the  plaintiflf  's  claim  has  been 
reduced  to  a  judgment,  a  peremptory  writ  may,  in  a  proper  case,  be 
awarded  in  the  first  instance.^ 

§  879.  Form  of  Peremptory  Writ  —  It  has  been  frequently  de- 
clared to  be  a  well-settled  principle  that  the  peremptory  vrrit  must 
conform  strictly  to  the  cUtemative,  and  cannot  be  limited  or  varied.^ 
It  may  be  doubted  whether  even  the  older  cases  warrant  so  broad 
and  unqualified  a  statement  of  the  general  rule  ;  but,  if  so,  the  rule 
in  modem  times  has  been  relaxed,  and  the  better  view  is  that,  with- 
in reasonable  and  proper  limits,  by  amendment  of  the  alternative 
"writ  or  otherwise,  the  peremptory  writ  may  be  moulded  so  as  to 
effectuate  justica  While  the  general  command  of  the  peremptory 
vrrit  must  be  the  same  as  the  alternative,  it  may  vary  in  unsubstan- 
tial matter  of  detail,  particularly  where  the  variation  is  to  the  ease 
of  the  respondent.^ 

§  880  (708).  "When  not  iBsued;  "When  set  aside.  — Although  the 
return  to  the  alternative  writ  is  insufficient,  yet,  if  upon  the  whole 
case  it  clearly  appears  that  the  relator  is  not  entitled  to  the  advan- 
tage which  the  peremptory  writ  would  give  him,  the  court  will  not 
issue  it*    If  issued,  it  may,  on  motion,  be  set  aside,  on  proof  that  it 


1  Knox  Co.  Comm'rs  v.  As]>inwal1,  24 
How.  876  (1860).  The  court,  in  its  dis- 
cretion, may  order  an  alternative  maTida- 
mu9  on  making  a  mle  to  show  cause 
abeolnte.  A  peremptory  mandamits  is  al- 
lowed in  the  first  instance  only  when  the 
legal  right  is  clear,  where  the  facts  are  not 
in  dispute,  and  the  matter  is  of  public 
and  nrgent  interest.  Hugg  v.  Camden, 
89  N.  J.  L.  620  (1877). 

■  Lntterloh  v.  Cumberland  Co.  Com- 
m'rs, 65  N.  C.  408  (1871).  The  pra^ttice 
in  the  Eighth  Federal  Judicial  Circuit  is 
in  general  not  to  award  a  peremptory  writ, 
in  the  first  instance,  even  to  judgment 
creditoTB. 

s  Tapping  on  Mand,  805,  402  ;  1  Redf. 
Bailways,  649 ;  High,  Extr.  Remedies, 
chap,  ix.,  cited  by  Folger,  J.,  in  People  v. 


Dutchess  &  C.  R.  R.  Co.,  58  N.  Y.  152 
(1874),  where  the  authorities  upon  the 
proper  forvi  of  the  writj  and  as  to  variance 
bettceen  the  alternative  and  peremptory  xcrit, 
are  collected  and  reviewed  in  a  learned 
and  able  opinion  which  will  not  fail  to 
commend  itself  to  the  enlightened  judg- 
ment of  the  bar. 

*  People  V,  Dutchess  &  C.  R.  R.  Co., 
58  N.  Y.  152  (1874);  United  States  v. 
Union  Pac.  R.  R.  Co.,  4  Dillon,  479 ;  s.  c. 
91  U.  S.  343.  Further,  as  to  amend- 
ments, see  supra,  sec.  870,  and  cases  cited 
in  the  notes. 

*  Willc.  444,  pi.  303,  citing  Rex  v. 
Campion,  1  Sid.  14  ;  Rex  v.  Axbridge, 
Cowp.  523 ;  Rex  r.  Griffiths,  5  B.  &  Aid. 
735 ;  Legg  v.  Mayor,  &c.,  42  Md.  203  ; 
supra,  sec.  847. 
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iiras  unfairly  or  improperly  obtained,  or  commands  the  performance 
of  an  illegal  act.^  If  when  issued  it  is  not  fully  and  effectually 
obeyed,  the  relator  may  oppose  the  motion  to  file  the  return.^ 

Attachment 

§  881  (709).  How  Obedience  is  enforced;  Attachment. — Obedi- 
ence to  the  peremptory  writ  is  enforced  by  attaching  the  persons  guilty 
of  the  disobedience  for  contempt^  If  a  corporation  makes  no  return 
to  a  writ  duly  issued  and  served,  the  attachment  issues  against  the 
individuals  guilty  of  the  contempt  in  their  natural  capacity >  If  the 
writ  be  directed  to  several  persons  in  their  natural  capacities,  unless 
all  join  in  the  return,  the  attachment  must  go  against  aU,  though 
such  as  were  willing  to  do  the  act  commanded  will  not  be  punished. 
But  where  the  writ  is  directed  to  a  corporation  by  name,  the  attach- 
ment should  issue  against  the  guilty  only,  not  against  those  who 
have  done  all  within  their  power  to  obey  the  writ.* 

§  882  (710).  Attachment,  how  obtained ;  Praotioe.  —  The  applieor- 

tion  for  an  attachment  is  by  motion  for  a  rule  nisi,  founded  upon 
affidavits,  which  gives  the  defendamt  an  opportunity  to  show  cause.* 
But  the  rule  is  here  often  dispensed  with,  and  upon  a  clear  showing 

^  People  V.  Everett,  1  Caines  (N.  Y.),  not  making  a  retnm  to  the  peframptoiy 

8  ;   Weber  v,  Zimmerman,  23  Md.   45 ;  writ  on  the  day  assigned,  bat  it  is  gimnted 

State  V.  Johnson   Co.   Judge,   12  Iowa,  after  a  peremptory  nile  to  return  the  writ. 

287.  Rex  v,  Fowey,  5  D.  &  R.  614;  Coventiy't 

s  Reg.  V.  Ipswich,  2  Ld.  Raym.  1288.  Case,  2  Salk.  429  ;  WUlc  449.      If  Hanen 

*  Commonwealth  v.  Taylor,  36  Pa.  St  has  been  no  terviee  of  tKe  wrii  according 

263,   which  contains  C.  J.  Lowrie*8  ad-  to  law,  an  attachment  for  oontempt  wHl 

dress  on  behalf  of  the  Supreme  Court  of  not  be  issued.    State,  ex  rel.  HaTemeyer 

Pennsylvania  to  the  members  of  the  mu-  i;.  Mineral  Pt.  Sup.,  22  Wia.  896  (1867). 


nicipal  council  of  Pittsburgh,  attached  for  If  a  "  town  council "  to  which  a 

contempt  for  not  levying  as  commanded  a  damtu  is  directed  ad|joam  the  corponl» 

tax  to  pay  creditors.     Loute  v,  Allegheny  assembly  to  prevent  a  retam  bna% 

County,  10  Pittsb.  Leg.  J.  241;  8.  o.   2  the  members  will  be  pnniihable  for 

Pittsb.  R.  411;  Angell  &  Ames,  sec  780  ;  tempt.     Regina  v.  Heathcote,  10  Mod.  ML 

Willc.  448.     A  municipal  corporation  can-  To  a  rule  to  show  canae  why  oflloen  el  • 

not  be  guilty  of  contempt ;  the  contempt  county  should  not  be  attached  for  eoa- 

is  that  of  individuals,  as,  c.  g.^  the  muni-  tempt  in  not  levying  as  oommaadcd  a  ttf 

cipal  officers.    Bass  v.  Shako]:>ee,  27  Minn,  sufficient  to  pay  the  plaintiff's  daim  agitnit 

250  ;  Davis  v.  New  York,  1  Duer,  451  ;  a  county,  it  was  held  a  good  answer  that  • 

London  v.  Lynn,  1  H.  Bl.  206.  sufficient  tax  had  been  leviad,  and  the  hsto 

^  Mills'  Case,  T.  Raym.  152.  placed  in  the  hands  of  the  colleetiiig  oflkn. 

^  Bailiffs  of  Bngenoth,   2  Stra.  808 ;  Johnston  v.  Cleaveland  Co.  Oomm'r^  €7 

Rex  V.  Salop,  Buller's  Nisi  Prius,  198,  K.  C.  101  (1870).     Discretion  of  oOcen 

201  (h).  ;  New  Sarum,  Comb.  827.  as  to  raising  part  by  taxation  and  part  \>S 

*  Tidd's  Prac.  484  ;  Chaunt  v.  Smart,  the  issue  of  bonds.    Ih,     See  Sadbsny  ^ 

1  B.  jfc  P.  477.   Under  the  practice  at  com-  Chatham  Co.  Comm'n,  66  K.  C  466. 
mon  law,  an  attachment  is  not  granted  for 
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that  the  writ  has  been  served,  and  that  the  disobedience  is  wilful, 
or  the  contempt  gross,  an  attachment  may  be  issued  at  once. 

§  883  (711).  State  Court  injnnotioii  no  Bxcnse  if  Federal  Court 
first  acquired  Juriadiotion.  —  The  defendants  cannot,  on  being  at- 
tached for  disobedience  of  a  peremptory  mandamus,  issued  by  a 
Federal  court,  excuse  or  justify  such  disobedience  by  showing  that 
they  have  since  been  enjoined  by  a  State  court  from  doing  the  act 
commanded  by  the  former  court.^ 

Judgment  in  Mandamus, 

§  884  (712).  Abatement ;  Change  of  Membership ;  Public  Officer. 
—  A  change  in  the  membership  of  a  municipal  council,  pending  pro- 
ceedings in  mandamus  against  the  council,  does  not  abate  the  pro- 
ceedings ;  and  where  such  a  change  occurred,  and  the  new  members 
were  made  parties,  and  afterwards  a  peremptory  writ  ordered,  this 
was  r^arded  as  in  effect  a  judgment  against  the  corporation,  and 
binding  upon  the  councilmen  in  office  at  the  time  of  its  rendition, 
and  whose  duty  it  was  to  execute  it.^   But  a  judgment  in  mandamus, 

1  Biggs  V.  Johnaon  County,  6  WalL  them  in  their  corporate  character.    Indeed, 

106;  Lansing  v.  Ck)nnty  Treasurer,  1  Dil-  the  proceeding  should  properly  have  been 

Ion,  C.  C.  522  ;  Washington  Go.  Sup.  v,  against  the  corporation,    or  against   the 

Doiant,  9  Wall.  415 ;  Davenport  v.  Lord,  general  council,  as  that  body  represented 

lb.  409  ;  Seibert  v.  L^wis,  122  U.  8.  284  the  corporation.     If  it  should  be  regarded 

(18S6)  ;  supra,  sec.  854,  note.     A  town  as  a  proceeding  against  the  mayor  and 

treasurer,  who  has  collected  the  money  due  general  council  individually,  the  judgment 

a  judgment  creditor,  cannot  be  compelled  might  have  been  unavailing  if  they  had 

by  mandamus  to  pay  it  to  the  creditor  not  been  in  office  at  the  time  it  was  ren- 

while  enjoined  at  the  suit   of   another,  dered ;  and  might,  therefore,  have  been 

State  V.  Kispert,  21  Wis.  887.  made  ineffectual  by  their  resignation  dur- 

Coorts  of  equity  will  not  ordinarily  in-  iug  the  pendency  of  the  motion.     But  re- 

terfere  by  ii\j unction  to  stay  proceedings  garding  it  as  a  proceeding  against  the 

upon  a  writ  of  mandamus.    Columbia  Co.  corporation,  it  would  be  obligatory  on  the 

Comm'rs  V.  Bryson,  13  Fla.  281  (1871).  members  of  the  general  council  in  office 

'  Maddox  v.   Graham,  2  Met.    (Ky.)  at  the  time  of  its  rendition  ;  and  it  would 

56,63,71(1859).   Approved,  Leavenworth  not  assume  the  character  of  a  proceeding 

Co.  Comm'rs  V.  Sellew,  99  U.  S.  624(1878);  against  individuals,  unless  it  became  ne- 

Louisville  V.  Kean,  18  B.  Mon.  9, 13  (1857).  cessary  to  issue  an  attachment  for  the 

In  the  last  case,  the  city  of  Louisville  was  enforcement  of  the  judgment.     Therefore, 

held  entitled  to  prosecute  an  appeal  in  its  the  appeal  is  properly  prosecuted  in  the 

name  from  a  proceeding  in   mandamus  name  of  the  city."     In  State,  ear  re/.  Sout- 

against  the  mayor  and  the  members  of  the  ter  v.  Madison  Council,  15  Wis.  30,  it  was 

council  of  the  city.     In  thus  holding,  the  held  that  if  the  mayor  and  part  of  the 

court,  by  Simpson,  J.,  remarks  :  "  The  act  council  go  out  of  office  after  the  altema- 

they  [the  mayor  and  council]  were  required  tive  writ  is  served,  their  duties  devolve 

to  perform  was  a  corporate  act.    The  judg-  on  their  successors,  and  that  the  peremp- 

ment  against  them  should,  therefore,  be  tory  writ  may  be  directed  to  the  mayor 

regtfded  as  having  been  rendered  against  and  council  generally.     Approved  by  the 
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ordering  the  performance  of  an  official  duty,  by  a  public  officer  who 
had  ceased  to  be  such  officer  before  the  judgment  was  entei'ed,  is  void, 
and  does  not  bind  his  successor  if  the  latter  be  not  made  a  party  to 
the  proceeding  and  have  due  notice  thereof  and  opportunity  to  be 
heard.^  Strangers  are  neither  bound  nor  estopped  by  a  peremptory 
writ  of  mandamus? 


Supreme  Court  of  the  United  States,  Leav- 
enworth Co.  Comm'rs  v,  SeUew,  99  U.  S. 
624  (1879).     Supra^  sees.  861  a,  861  h. 

Where  a  writ  is  ordered  against  the 
board  of  commissioners  of  a  county,  and 
there  is  a  change  of  membership  after  the 
writ  is  awarded  and  before  it  is  served,  it 
must  be  obeyed  by  those  who  compose  the 
board  at  the  time  when  the  duty  to  act 
arises.  Pej^m  v.  Cleaveland  Co.  Comm'rs 
65  N.  C.  114  (1871).     Sujn-a,  sec.  861  h, 

1  The  Secretarj*  of  the  Interior  v.  Mc- 
Garrahau,  9  Wall.  298,  313  (1869).  In 
such  a  case  the  officer  is  treated  as  the 
real  defendant,  and  notice  to  him,  actual 
or  constmctive,  is  essential  to  jurisdiction. 
Per  Clifford^  J.  Ih.  See  supra,  sees.  861  a, 
861  b.  See  Reginav.  Eye,  9  A.  &  E.  676  ; 
State  V.  Gates,  22  Wis.  210  ;  Bcachy  v. 
Lamkin,  1  Idaho,  48  ;  State,  ex  rel.  Sout- 
ter  V.  Madison  Council,  15  Wis.  30  ;  State 
v.  Elkinton,  30  N.  J.  L.  335. 

'  Regina  v,  Heathcote,  10  Mod.  56 ; 
8.  c.  Fort.  290  ;  Tapping,  408. 

Error  and  Appeal  fiwn  JudgjnerU  in 
Mandamus;  Supersedeas.  State  v.  Or- 
leans Par.  Dist.  Judge,  21  La.  An.  741 ; 
United  States  v.  Addison,  22  How.  174  ; 
The    Secretary  v.   McGarrahan,    supra; 


Louisville  v.  Kean,  18  B.  Mon.  9,  IS; 
supra,  sec.  874  ;  Morris,  in  r^  11  Gratt. 
292  (1854)  ;  Columbian  Ins.  Co.  v.  Wheel- 
right,  7  Wheat,  534 ;  Tapping,  397,  898, 
and  cases  cited ;  Moses,  ohap.  xxx^iiL  ; 
People,  ex  rel.  Griffin  v.  Steele,  1  Edm. 
(X.  Y.)  Sel.  Gas.  505  ;  Milwaukee  R.  R. 
Co.,  In  re,  5  Wall.  188 ;  People  r.  Rich- 
mond Co.  Sup.,  28  N.  Y.  112  ;  People  r. 
Seymour,  6  Cow.  579  ;  Chance  v.  Temple, 
1  Iowa,  179  ;  Sute  v.  Marshall  Co.  Judge, 
7  Iowa,  186  ;  Harwood  v.  Marshall,  9  Md. 
83;  Blacktrby  v.  People,  10  lU.  266; 
Pinckney  v,  Henegan,  2  Strob.  (S.  C.) 
250  ;  supra,  sec.  846,  note.  Judgment 
of  Circuit  Court  in  a  proceeding  for  suia- 
damus  to  carry  into  effect  a  judgment  for 
a  debt  is  a  **  final  judgment  in  a  civil  ae- 
tion  "  within  the  meaning  of  that  phnce 
as  used  in  the  statutes  of  Congreaa  regu- 
lating writs  of  error  to  the  Supreme  Court, 
and  such  order  is  reviewable  in  error  iJf 
the  whole  amount  of  tax  ordered  to  be 
collected  is  sufficient  to  give  the  United 
States  Supreme  Court  jurisdictioik.  Da  vies 
V.  Corbin,  112  U.  S.  36.  In  England,  see 
Act  9  and  7  Vict.  chap.  IxviL,  printed  in 
Rawlinson  Corp.  Appendix,  780  ;  16  and 
16  Vict.  chap.  Ixxvi. 


[Note.  —  Sections  885-887  in  the  last  e<lition  appear  in  this  edition  as  sectiou 
861  a  861  C.J 


§  889  QUO  WARRANTO.  1075 


CHAPTEE  XXI. 

QUO  WARRANTO. 

§  888  (713).  At  Common  Law ;  Statute  of  Anne.  —  In  England, 
the  ancient  method  of  proceeding  against  tJiose  who  exercised  any  pul- 
lie  /rarichise  vrithotU  the  king's  grant,  or  contrary  thereto,  was  by  the 
writ  of  quo  warranto,  which  is  the  foundation  of  the  modern,  more 
convenient,  and  improved  remedy  by  information  in  the  nature  of  a 
qtio  warranto}  In  the  ninth  year  of  the  reign  of  Queen  Anne,  the 
famous  remedial  statute  on  the  subject  of  informations  in  the  nature 
of  a  guo  warranto,  in  cases  of  usurpations  or  intrusions  into  the  offices 
and  franchises  of  municipal  corporations,  was  passed.  In  substance, 
this  statute  has  been  very  generally  re-enacted  in  this  country.^ 

§  889.  Same  subjeot.  —  It  may  be  considered  as  settled  that 
where  any  public  trust  or  franchise  is  exercised  without  authority, 
an  information  will  be  granted  for  usurping  it,  whether  it  be  a  prior 

1  Wmc.453  ;  Selwin's  J\rin  PHus,  872;  wealth  v,  Jones,  12  Pa.  St.  365  (1849)  ; 

2   Kyd  on  Corp.  395  ;  Angell  &  Ames,  Commonwealth  v.  Central  Pass.  Ky.  Co., 

chap.  xxi.  ;  Bailer's  Nisi  Prius,  210  ;  3  52  Pa.  St.  506  ;  9  Anne,  chap.  zz.  now  in 

Black.  Com.  262 ;  Stephens's  Nisi  Prius,  force  ;    Commonwealth  v.  Cluley,  56  Pa. 

2429;   High  Extraor.  Rem.  chaps,  xiii.,  St.  270  (1867).     In  New  York.     People  r. 

xiy.  Utica  Ins.  Co.,  15  Johns.  358  ;  Attorney- 

«  People  V.  Thompson,  16  Wend.  655  General  v.  Same,  2  Johns.  (N.  Y.)  Ch. 
(1837).  The  cases  in  which  quo  toarranto  371  ;  People©.  Richardson,  4 Cow.  (N.  Y.) 
lies,  and  the  nature  and  mode  of  proceed-  101,  122,  133.  In  Massachusetts,  Cod- 
ing, pleading,  practice,  and  judgment,  will  dard  v,  Smithett,  3  Gray  (Mass.),  116. 
be  found  discussed,  and  the  aathorities  In  New  Jersey.  State  v.  Pat.  &  H.  Turn |>. 
coUected  by  the  reporter,  in  a  valuable  Co.,  21  N.  J.  L.  9  ;  State  v.  Tolan,  33 
note  to  The  People  v,  Richardson,  4  Cow.  N.  J.  L.  195  (1868).  Information,  State 
(N.  Y.)  100-123.  Infra,  sec.  905.  See,  v.  Pritchanl,  36  N.  J.  L.  101.  Plea,  Rep- 
also,  Stephens's  Nisi  Pritis,  2430-2480.  lication,  and  Rejoinder.  State  v.  Crowell, 
The  stetute  of  9  Anne,  chap.  xx.  does  not  4  Halst.  (N.  J.)  390,  392  ;  lb.  432.  In 
extend  to  private  corporations.  In  South  Iowa.  Cochran  v,  McCleary,  22  Iowa,  75 
Carolina,  the  statute  of  9  Anne,  chap.  (1867).  In  Ohio,  State  v.  Cine.  Gasl.  & 
XX.  is  in  force,  and  usurpations  by  pub-  C.  Co.,  18  Ohio  St.  262.  In  Maine.  9 
lie  corporations  of  unauthorized  powers  Anne,  chap.  xx.  not  in  force  ;  Dane  v. 
may  be  tried  upon  information.  State  v.  Derby,  54  Me.  95  (1866).  Practice  in  that 
Charleston.  1  Const.  R.  36  (1817),  appro v-  State.  Ih.  In  Wisconsin.  State  v.  Mil w. 
ing  Rpx  V.  Tenterden.  8  Mo<l.  114.  See,  L.  S.  &  W.  Ry.  Co.,  45  Wis.  579.  In  II- 
also.  State  v.  Christ  Ch.  Par.  R.  Comm'rs,  linnis.  **  Our  statute  is  a  substantial  if 
1  Mill  Const.  (S.  C.)  55,  62  (1817).  In  not  literal  copy  of  9  Anne,  chap,  xx." 
Louisiana.  Reynolds  v.  Baldwin,  1  La.  Per  Scott,  J.,  in  People  v.  Waite,  70  IlL 
An.   162      In  Pennsylvania.     Common-  25  (1873). 
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franchise  of  the  crown  or  one  under  an  Act  of  Parliament.  Thufl» 
where,  by  private  Act  of  Parliament  for  enlarging  and  regulating  a 
port,  several  persons  were  appointed  trustees,  and  a  particular 
method  of  tilling  vacancies  was  prescribed,  and  the  defendants  took 
upon  themselves  to  act  as  trustees  without  such  an  election  as  the 
statute  required,  leave  was  given  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  them.^  The  same  doctrine  exists,  as  we 
shall  see,  in  this  country,  except  where  it  is  modified  or  controlled  by 
statute. 

§  890  (714).  Municipal  Offloes  and  Public  Ftanohises.  —  Under  the 
legislation  and  practice  in  the  different  American  States^  au  infonii* 
ation  in  the  nature  of  a  qiu)  warranto  or  an  equivalent  civil  action 
is  the  appropriate  remedy  both  for  the  usurpation  of  municipal  and 
other  public  offices,  and  for  the  usurpation  of  a  public  franchise} 
Thus  this  remedy  will  lie  to  test  the  right  of  a  member  of  a  city 
council  to  a  seat  in  that  body,^  or  to  test  the  right  of  a  person  to 
preside  over  or  to  vote  in  a  meeting  of  a  municipal  body.^  In  such 
cases  equity  has,  ordinarily,  no  jurisdiction.* 

I  Rex  V.  NichoUon,  1  Stra.  299.    See,  J.  484  (18S0) ;  Worthley  v.  Staen,  4S  K. 

also.  Hex  v,  Bedford,  1  Barnard.  242,  280  ;  J.  L.  542  ;  Sute  v.  De  Gress,  53  Tex.  387. 

People  V.  Utica  Ins.  Co.,  15  Johns.  3.58,  At  common  law  the  Attomey-Qenenl  has 

888    (1818) ;    BuUer's    Nisi  Prius,  210.  the  right  to  file  an  informatioii,  for  tlia 

Various  instances  in  which  quo  toarranto  usurpation  of  an  office,  in  the  name  ind 

informations,  in  England,  have  heen  ex-  on  behalf  of  the  Commonwealth,  at  his 

hibited  against  a  corporate  officer,  to  show  own  discretion,  leave  to  file  which  the 

by  what  authority  he  held  a  franchise  court  has  no  authority  to  grant  or  to'witb- 

which  he  assumed  to  exercise  in  his  official  hold  ;  the  mention  of  relators  is  mere  sar- 

capacity,  are  collected  and  stated  in  Ste-  plusage,  and  does  not  affect  the  Talidity  of 

phens's  Nisi  Prius,  2442,  2443.  the  information  or  the  form  of  the  jndg- 

The  necessity  of  resorting  to  the  remedy  ment.    Commonwealth  v.  Allen,  188  Ifav. 

by  quo  vxvrraiUo  under  the  N.  Y.  Code,  308;  and  see  State  v.  Anderson,  44»  Ohio  St. 

cannot  be  evaded  by  disabling  one  from  196  ;  infra,  sec  899.     Under  the  code  of 

entering  upon  an  office,  and  then  claiming  Otorgia  the  writ  may  issue  "  at  the  snitof 

that  because  he  has  not  made  an  actual  some  person  either  claiming  the  oflloeer 

entry  into  the  office,  the  action  will  not  interested  therein,**  and  the  Supreme  OcMUt 

lie.     People  v.  Ferris,  16  Hun,  219  ;  poat,  of  that  State  has  held  that  sver^  eilisen,  u 

sec.  891.  sufficiently  interested  in  municipal  s§m 

3  Reynolds  v.  Baldwin,  1  La.  An.  162  to  be   qualified  to  apply   for   the    writ 

(1846)  ;  followed,  Cochran   v.  McCleary,  Churchill  v.  Walker,  68  Ga.  Ml;  wfi% 

22  Iowa,  75  (1867)  ;  Bartlet  v.  State,  13  sec.  900,  note. 

Kan.  99  (1874)  ;  State  v.  Camden,  35  N.         «  Commonwealth  w.  Meeeer,  4i  Pk.  St 

J.  L.  217  ;  State  v.  Ocean,  39  N.  J.  L.  75  ;  841  ;  8.  c.  Brightle/s  Election  Caaee,  668. 
aide,  sees.  272,  275,  and  cases  cited,  sec.         ^  Reynolds  p.  Baldwin,  1  La.  An.  161 

844  ;  Rex  v.  Williams,  1  Burr.  407;  s.  c.  (1846) ;  Cochran  v.  McClewy,  28  lows,  75 

2  Kenyon,  75 ;  State  v,   Delie»seline,   1  (1867),   referred  to,   argwendo^  wi(h  af* 

McCord  (S.  C).,  52  (1821) ;  Demarest  v  proval,  in  Rs  Sawyer,  124  U.  S.  SOO,  bj 

Wickham,  63  N.  Y.  320  (1875) ;  People  Gray,  J.  ;  anis,  see.  278. 
•.  Hall,  80  N.  Y.  117  ;  s.  c.  21  Alb.  Law        *  AnU,  chap.  x.  sec  272.     Bat 
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(715).  Cnmnlative  Btatntory  Remedies.  —  In  a  previous 
we  have  had  occasion  to  consider  when  statutes  providing 
proceedings  with  respeU  to  municipal  elections  will  or  will  not 
X)  oust  the  revisory  or  superintending  jurisdiction  of  the  supe^ 
'ts  of  law  over  such  proceedings  and  elections  ;  and  we  may 
iBt  that  this  salutary  jurisdiction  should  not  be  deemed  to  be 
rsLj,  except  in  cases  where  the  legislative  intent  to  this  effect 
y  manifest^ 


)le  V.  Galesborg,   48  JXL   485 
ATkle  V.  Wright,  13  Ind.  548 
agner  v.  Heyberger,  7  Watts  k 
)  104  (1844). 
Ung  of  an  eUelion  loillnot  be  en* 

a  court  of  equity,  since  quo 
I  a  complete  remedy.     People  v. 

48  lU.  485  (1868) ;  Dickey  v. 
IL  261  (1875) ;  Daret  v.  People, 
J  (1872) ;  Walton  v.  Develing, 
L  (1871).     AnU,  sec.  202,  note. 

remedy  at  law  is  inadequate,  a 
[uity  may,  for  that  reason,  in 
«,  take  jurisdiction.  lb.  obiter; 
\76,  Be  Sawyer,  124  U.  S.  200 
rhe  goremor  will  not  be  re- 
>m  granting  a  commission  to  an 
>  has  been  improperly  elected, 
than  the  courts  would  restrain 
:ure  from  passing  an  unconstitu- 
Grier  v,  Taylor,  Gov.,  4  Mc- 
C),  206  (1827),  per  Bay,  J.  ; 
.  Evans,  24  111.  52  (1860)  ; 
[cCarthy,  56  Pa.  St.  859. 
sec.  200  et  acq, 

»  show  some  conflict  of  opinion 
to  when  a  special  mode  of  con- 
stions  will  exclude  the  mode  by 
tto.    See  on  this  subject,  State 

15  Ohio  St.  114  (1864)  ;  dis- 
,  People  V.  HaU,  80  N.  Y.  117 
>mmon wealth  v,  Ganigues,  28 

Commonwealth  v.  Baxter,  35 
\\  distinguished,  People  v.  Hall, 
mmonwealth  v.  Leech,  44  Pa. 
ommon wealth  v.  Meeser,  44  Pa. 
.  c.  Brightly's  Election  Cases, 
rhich  the  learned  editor  of  the 
;  cited  r^ards  as  in  conflict  with 
mwealth  v.  McCloskey,  2  Rawie 
.  two  judges  dissenting;  ap- 
ople  V.   Holden,  28   CaL   123. 

202-205  ;  Steele  v.  Martin,  6 

post^  sec  926. 


In  New  York  it  is  held  that  it  is  only 
the  form  of  proceeding  by  quo  warranto 
that  is  done  away  with  by  the  code.  Peo- 
pie  V.  Hall,  80  N.  Y.  117  ;  8.  c.  21  Alb. 
Law  J.  484  (1880).  The  jurisdiction  of 
the  superior  courts  is  not  touched  by  legis- 
lation of  the  State.  The  charter  of  New 
York  city  provides  that  the  board  of  alder- 
men shall  be  the  judge  of  the  election 
returns  and  qualifications  of  its  own  mem- 
bers, subject,  however,  to  the  review  of 
any  court  of  competent  jurisdiction.  The 
courts  are  not  ousted  thereby  from  an  in- 
quiry, in  the  first  instance,  as  to  the  right 
to  the  office  of  alderman.  The  following 
summarizes  the  views  of  the  court :  The 
fact  that  the  words  used  are  similar  to 
those  in  the  State  and  Federal  Constitu- 
tions, conferring  a  like  power  on  each 
house  of  the  legislature  as  to  its  members, 
does  not  exclude  the  jurisdiction  of  the 
courts.  In  the  one  case  the  jurisdiction 
is  conferred  by  the  people  upon  each 
branch  of  the  legislature  as  a  co-ordi- 
nate body  with  the  courts,  and  is  neces- 
sarily exclusive.  In  England  the  power 
of  the  commons  has  been  acquiesced  in  as 
exclusive  in  relation  to  this  matter,  though 
it  was  at  times  claimed  and  exercised  by 
the  king  and  council,  by  the  House  of 
Lords,  and  by  the  chancellor.  The  power 
is  a  necessary  incident  to  every  body  of 
that  description  which  emanates  directly 
from  the  people.  But  this  does  not  apply 
to  a  munici^xal  corporation  which  is  a  cre- 
ation of  the  legislature.  The  charter  pro- 
vision above  mentioned  does  not  give 
exclusive  power  in  the  first  instance  to  the 
board  of  aldermen.  The  jurisdiction  of 
the  courts  formerly  existing  is  not  taken 
away  unless  by  express  or  plain  provision 
to  that  eflect.  "It  is  a  maxim  in  the 
common  law  that  a  statute  made  in  the 
aiErmative  without  any  negative,  expressed 
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§  892  7^6).  Proper  Remedy  to  try  the  Title  to  Pablio  or 
Municipal  Offices.  —  We  have  seen  alreaily  that  it  is  the  doctrine 
of  the  English  law,  quite  generally  adopted  in  this  country,  where 
a  person  is  in  tlic  actual  possession  of  an  office  under  an  election  or  a 
commission,  and  is  thus  exercising  its  duties  under  color  of  right,  that 
the  validity  of  his  election  or  commission  cannot,  in  general,  be  tried 
or  tested  on  a  mandamus  to  admit  another,  but  only  by  an  information 
in  the  nature  of  a  quo  warranto}     The  certificate  of  election  of  an 

or  implied,  does  not  take  away  the  com-     where  the  subject  referred  to  in  the  text  ii 
mon  law.*'     Coke  Inst.  199,  chaps,   xx.-     coDsidered  at  lai^. 


xxiv.  ;  B€x  r.  Morely,  2  Burr.  1040  ;  i  ^nte,  sec.  202,  and  note  ;  sees.  838, 
Heath,  In  re,  3  Hill,  52  ;  People  v.  B.  &  842-846  ;  Kegina  v.  Leeds,  11  A.  &  L 
B.  T.  Road,  23  Weud.  222.  That  rule  512  ;  Regina  p.  Derby,  7  A.  &.  EL  419; 
applies  here.  The  Supreme  Court  is  not  Regiua  v.  Chester,  5  El.  &  Bl.  581 ;  Aaken 
deprived  of  jurisdiction  ;  a  cumulative  v.  Manning,  38  Up.  Can.  Q.  B.  S45,  and 
jurisdiction  is  created.  The  phrase  in  the  see  Biggar,  In  re,  3  U.  C.  Q.  B.  144  ;  Be- 
charter,  "  subject,  however,  to  the  review  gina  v.  G'Hare,  24  P.  R.  18  ;  Regina  r. 
of  any  court  of  competent  jurisdiction/'  Lindsay,  18  U.  C.  Q.  B.  51  ;  Regina  r.  St 
does  not  imply  that  the  words  giving  the  ^lartin,  17  A.  &  E.  149  ;  Regina  r.  Hert* 
|)ower  would,  without  some  restriction,  ford.  Col.  L.  R.  2  Q.  B.  Dir.  590 ;  State  t. 
have  conferred  sole,  exclusive,  and  final  Moffitt,  5  Ohio,  358 :  Warner  «.  Mjen»  3 
jurisdiction.  Whenever  a  new  jurisdic-  Oreg.  218  (1870);  State  v.  Choate,  11  Ohio, 
tion  Ls  erected,  whether  by  public  or  pri-  511  ;  State  r.  Bryce,  7  Ohio,  Part  2,  p. 
Tate  act,  it  is  subject  to  inspection  by  the  82 ;  People  p.  New  York,  3  Johns^  Cu. 
projier  court  by  writ  of  error,  certiorari,  79  (1802)  (iiuiiuiaffiM  to  adroit  aldermeo). 
or  mandamus,  I^wton  v.  Comm'ra,  2  In  the  case  last  cited,  the  retuom  for  tkt 
Caines,  181.  The  rule  that  where  a  new  nUe  is  thus  stated  by  the  conrt :  "When 
right,  or  the  means  of  acquiring  it,  is  con-  the  office  is  already  tilled  by  a  person  who 
fprred,  and  an  adequate  remedy  for  its  in-  has  been  admitted  and  swoni,  and  is  in  by 
vasioii  given  by  the  same  statute,  parties  color  of  right,  a  mandamus  is  never  isfiud 
injured  are  confined  to  the  statutory  re-  to  admit  another  person,  because  the  cor- 
dress  (Dudley  v.  Weston,  3  N.  Y.  9),  does  poration,  being  a  third  party,  may  admit 
not  apply.  State  r.  Fitzgei-ald,  44  Mo.  or  not,  at  plea.sure,  and  the  rights  of  the 
425  ;  Hummer  v.  Hummer,  3  Greene  party  in  office  may  be  injured,  without 
(Iowa),  42  ;  Wammack  v,  Holloway,  2  his  having  an  opportunity  to  make  de- 
Ala.  31  ;  Murfree  r.  Leeper,  ]  Overt,  fence.  The  proper  remedy,  in  the  fint 
(Tenn.)  1;  Burginhofen  v.  Martin,  3  Yeates  instance,  is  by  information  in  the  natmt 
(Pa.),  479  ;  Commonwealth  v.  McCloskey,  of  a  q\ui  warranto,  by  which  the  right!  of 
2  Rawlc,  369.  In  this  case  the  relator,  the  parties  may  be  tried."  Pe^e  r. 
who  claimed  the  office  of  alderman  against  New  York,  3  JohnA.  Caa.  79,  80.  Qm 
the  re3iK>ndent,  had  instituted  proceeiiings  xoarranto  lies  to  terminate  right  further  to 
before  the  board  of  aldermen  for  the  office,  hold  an  office,  notwithstanding  the  officer 
and  this  board  had  decided  adversely  to  al>andons  the  office.  State  r.  Graham,  13 
the  relator,  which  proceedings  had  not  Kan.  136  (1874).  See,  also.  People  r. 
been  reversed  when  the  proceedings  in  this  Sweeting,  S  Johns.  184 ;  People  v.  Yaa 
suit  were  instituted.  While  the  decision  Slyck,  4  Cow.  (N.  Y.)  297,  38S ;  Fhseh 
might  be  res  atf judicata  as  to  relator,  it  v.  Cowan,  79  Me.  426  ;  Brennan  v.  Bnd- 
was  not  so  as  to  the  State.  Duchess  of  shaw,  53  Tex.  330,  quoting  the  text; 
Kingston's  Case,  20  How.  St.  Tr.  855;  Stephens's  iV'in  Prtux,  2445  «<  m^.,  vbeit 
Barr  v.  Jackson,  1  Phillips,  582  ;  King  v.  the  validity  and  invalidity  of 
Clarke,  1  East,  38 ;  State  v.  Hanlie,  1  elections  are  fully  treated. 
Ind.  42.    AnU,  chap,  iz.,  sec.  202  et  seq.. 
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officer,  or  his  commission,  coming  from  the  proper  source,  is  prima 
facie  evidence  in  favor  of  the  holder ;  and  in  every  proceeding,  except 
a  direct  one  to  try  the  title  of  such  holder,  it  is  conclusive ;  but  in  qiu) 
VHirrarUo  the  court  will  go  behind  the  certificate  or  commission,  and 
inquire  into  the  validity  of  the  election  or  appointment,  and  decide 
the  legal  rights  of  the  parties  upon  full  investigation  of  the  facts.^ 

»  People  V,  Van  Slyck,  i  Cow. 
(N.  Y.)  297  (1825)  ;  People  v,  VaU,  20 
Weud.  (N.  Y.)  12  (1838);  People  v.  Rich- 
ardson, 4  Cow.  (N.  Y.)  100,  101,  note  ; 
lb.  297  ;  People  v.  Seaman,  5  Denio 
(N.  Y.),  409  (1848)  ;  People  v,  Thacher, 
55  N.  Y.  525  (1874)  ;  State  v.  Maraton, 
6  Kan.  524  (1870)  ;  Low  v.  Towns,  Gov., 
8  Qa.  360  (1850)  ;  Bonner  v.  State,  7  Ga. 
479  ;  anUj  sec.  202,  and  note ;  sees.  204, 
205,  221,  846.  When  the  legislature  vali- 
dates the  title  of  an  officer  to  an  office, 
hia  right  cannot  afterwards  be  questioned 
on  a  quo  warranto.  People  v.  Flanagan, 
66  N.  Y.  237  (1876)  ;  People  v.  Bull,  46 
N.  Y.  57,  distinguished. 

In  the  People  v.  Van  Slyck,  supra, 
which  was  an  information  in  the  nature 
of  a  quo  warranto  against  one  intruding 
into  an  office  by  reason  of  an  unlawful  de- 
cision of  the  board  of  canvassers,  Wood' 
worth,  J.  said:  '*  It  was  contended  on  the 
argument  that  the  decision  of  the  board  of 
canvassers  was  conclusive  until  reversed, 
and  could  only  be  reviewed  by  certiorari. 
[See  post,  chap.  xzii.  sec.  925 ;  ante,  sec. 
202.]  This  objection  cannot  prevail.  They 
are  required  by  the  act  to  attend  at  the 
clerk's  office,  and  calculate  and  ascertain 
the  whole  number  of  votes  given  at  any 
election,  and  certify  the  same  to  be  a  true 
canvass.  This  is  not  a  judicial  act,  but 
merely  ministeriaL  They  have  no  power 
to  controvert  the  votes  of  the  electors.  If 
they  deviate  from  the  directions  of  the 
statute,  and  certify  in  favor  of  an  officer 
Dot  duly  elected,  he  is  liable  to  be  ousted 
on  an  information  in  the  nature  of  a  quo 
warranto  where  the  trial  is  had  upon  the 
right  of  the  party  holding  the  office.  The 
court  wiU  decide  upon  an  examination  of 
aU  the  facts."     4  Cow.  297,  323. 

Effect  of  choosing  or  electing  a  diaqtixili- 
fied  person ;  aiUe,  sec.  196 ;  Common- 
wealth V.  Cluley,  56  Pa.  St.  270  (1867)  ; 
Stephens's  Nisi  Prius,  2454. 

Acts  of  officers  de  facto  are  valid,  unless 


directly  questioned  by  proceedings  against 
than.  Burke  v.  Elliott,  4  Ired.  L.  355  ; 
Burton  v.  Patten,  2  Jones  L.  (N.  C.)  124. 
Difference  between  de  facto  and  de  jure 
officers  is  well  stated  by  Muffin,  C.  J.  ;  76. 
Stephens's  Nisi  Prius,  2448.  See,  also, 
ante,  sec.  221,  note ;  sees.  273,  274,  276  ; 
State  i;.  Tolan,  33  N.  J.  L.  195  ;  Cole  r. 
Black  River  FaUs,  57  Wis.  110  ;  State  v. 
Goodwin,  69  Tez.  55  (an  election  of  mu- 
nicipal officers  regularly  held,  declared 
valid,  though  ordered  by  de  facto  officers 
exercising  the  i)owers  of  mayor  and  alder- 
men). A  (fd/acto  officer  may  be  com |)elled 
to  perform  an  official  duty  by  mandamus. 
He  cannot  plead  in  defence  to  the  proceed- 
ing that  he  does  not  hold  his  office  dejure, 
Kelly  V.  Wimberly,  61  Miss.  548.  Hence, 
a  de  facto  treasurer  cannot  refuse  to  ])ay 
an  order  drawn  upon  him  on  the  ground 
that  the  act  incorporating  the  borough  is 
unconstitutional.  Mandamus  lies  to  him 
as  a  (2e  facto  officer  to  cunipel  its  jiayment 
to  the  same  extent  as  if  there  was  no  ques- 
tion about  the  validity  of  the  organiza- 
tion. State  V.  Philbrick,  49  N.  J.  L.  374. 
An  officer  de  facto  must  be  submitted 
to  as  such,  until  displaced  by  a  regular 
direct  proceeding  for  that  pur{)ose.  Moore, 
In  re,  62  Ala.  471  ;  Duke  v.  Cahawba  Nav. 
Co.  16  Ala.  372;  Dillard  v.  Webb,  55 
Ala.  468  ;  Rex  v.  MUler,  6  D.  &  E.  T.  R. 
269  ;  Rex  v.  Osboume,  4  East,  327  ;  Bun- 
combe r.  McCarson,  1  D.  &  B.  (N.  C.)  306; 
Robinson  v.  l^ndon  Hosp.  Gov.,  21  Eng. 
L.  &  Eq.  371 ;  Heath  v.  State,  36  Ala.  273. 
The  acts  of  an  officer,  de  facto,  are  valid 
only  so  far  as  the  rights  of  the  public  and 
of  third  persons  having  an  interest  therein 
are  involved.  He  can  claim  nothing  for 
himself.  His  title  cannot  be  inquired 
into  collaterally,  but  may  be  in  a  suit  in 
his  own  ri^ht  as  officer.  People  v.  Weber, 
86  111.  283.  For  an  exhaustive  and  valua- 
ble review  of  the  English  and  American 
authorities  upon  the  question,  JVliat  is 
essential  to  constitute  an  officer  de  facto  f 
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§  893  (717).  Defendant's  Pleas  or  Answer.  —  In  a  proceediug  by 
infurmatiou  iu  the  uature  oteiqiu)  warraiUo  the  def aidant  must  either 
disclaim  or  jvstify.  If  he  disclaims,  the  State  is  at  once  entitled 
to  judgment.  It'  he  justifies,  he  must  set  out  his  title  specifically. 
It  is  not  enough  to  allege  generally  that  he  was  duly  elected  or  ap- 
pointed to  the  office.  He  must  plead  facts,  showing  on  the  face  of 
the  plea  that  he  has  a  valid  title  to  the  office.  The  State  is  not 
bound  to  show  anything.  Therefore  it  is  no  answer  to  the  informa- 
tion that  the  relator  is  not  entitled  to  the  office.  The  defendant  is 
called  upon  to  show  by  what  warrant  he  exercises  the  functions  of 
the  office ;  he  must  exhibit  good  authority,  or  the  State  is  entitled 
to  a  judgment  of  ouster.^ 

§  894  (718).  In  Cases  where  the  Mnnioipal  Corporation  does  not 
legally  exist ;  Rex  v.  Saunders.  —  In  England  it  was  held,  in  Bex  v. 
Saunders  (in  which  an  inforiiiatioa  in  the  nature  of  a  quo  warranto  was 
moved  against  the  defendant,  to  show  by  what  authority  he  claimed 
to  be  an  alderman  of  Taunton),  where  the  relator  showed  that  the 
corporation  was  dissolved  and  extinct,  and  that  no  corporate  body 
in  fact  existed,  or  claimed  to  exist,  at  the  time  of  the  application, 

see  the  learned  opinion  of  Butler ,  C.  J.,  however  illegal  the  mode  of  their  ■ppoill^ 

delivering  the  judgment  of  the  Supreme  ment."   But  its  doctrine  is,  and  was  meant 

Court  of  Connecticut,  in  the  State  v.  Car-  to  be,  limited  "  to  the  unconstitationality 

roll,  with  note  of  Judge  Bedjield,  12  Am.  of   acts  appointing  the  officer,'*    and  it 

1m   Reg.    (n.  k.)   March,    1873,  pp.   165,  does  not  extend  to  onconstitational  "acts 

183  ;  8.  0.  38  Conn.  449.    It  was  held  in  creating  the  office,"  since  there  can  be  no 

this  case  where  judges  were  by  the  Con-  de  facto  officer  unless  there  is  a  <2e  jwt 

stitution   required   to   be  elected   by  the  office.     See,   also,   State  v.    Dooglasa,  50 

General  Assembly,  and  a  judge  of  a  city  Mo.  593  ;  approved,  County  of  Ralls  f. 

court  was  so  elected,  and  where  it  was  Douglass,  105  U.  S.  728.     Official  acts  of 

further  provided  by  law  that  in  case  of  a  person   disqualified   to  hold  office  for 

his  abftenco  or    sickness  a  justice  of  the  participation  ''in  the  rebellion*'  are  not 

peace  should  temporarily  hold  the  city  void.      Lockhart    v.   Troy,    46  Ala.  579 

court,  that  the  judgments  of  such  justice  (1872).     Whether  officers  <fc/fMto  can  en* 

were   not  void  ;  that  he  was  an  officer  force  payment  of  salary.     Samia  v.  ExDgg 

de  facto  if  not  de  jure,  and  thai  he  wina  A  40  Conn.   298   (1873);    ante,  chap,  vl 

de  facto  officer  even  if  the  law  author-  sec.  235,  note. 

izing  him   to  act  was    unconstitutional.  ^  Clark  v.  People,  15  IlL  818  (186S); 

The  court  distinctly  decided  that  the  acts  Cole  on  Crim.  Inf.  210,  212  ;    WiUc  4H, 

of  an  officer  appointed  [to  a  dejure  office]  487,  488,  where  the  requisites  of  pleas  an 

pursuant  to  an  unconstitutional  law,  and  stated  ;  Angell  &  Ames  on  Corp.  aec  756 ; 

before    its   unconstitutionality  has    been  Stephens's    Nisi  Prius,   2481,   2444;    % 

adjudged,  are  valid  as  respects  the  public  Kyd,  399.     It  is  not  sufficient  for  the  d^ 

and  third  persons.    The  opinion  of  Butler,  fendant  to  aver  that  he  is  **  dnly  elected." 

C.  J.,  is  declared  by  Mr.  Justice  Field  in  Commonwealth   r.  Gill,  3   Whart.  (Pi.) 

Norton  r.  Shelby  County,  118  U.  S.  425,  228 ;  Crook  v.  People,  106  111.  287.    Atty.- 

445,  448  (1885),  to  be  *' an  elaborate  and  Gen.   v.   Foote,    11   Wis.    14;    State  a. 

admirable  statement  of  the  law,  on   the  Gleason,  12  Fla.  190 ;  People  v.  Thachflit 

yalidity  of  the  acts  of  de  facto  officers,  55  N.  Y.  525. 
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B  infonnation  should  be  refused.^  This  case  was  referred  to 
th  Carolina,  and  the  opinion  expressed  that  qvx>  warraiUo 
not  lie  against  one  claiming  ot&ce  under  a  priva>5  corporation 
has  no  legal  existence.'  In  New  York,  however,  under  the 
ion  in  that  State,  it  is  expressly  decided  that  the  question 
a  municipcU  or  public  corporation  luis  been  legally  created  or 
may  be  tested  in  an  action  or  proceeding  in  the  nature  of  quo 
to  brought  against  any  one  exercising  an  office  in  such 
tion' 


V.  Saunders,  8  East,  119  (1802). 
»se  the  relator,  in  1802,  atattkl 

defendant  had  been  elected  al- 
Q  1788,  and  that  the  corporation 
iTed  in  1792,  since  which  no  acts 
I  attempted  to  be  done  by  the 

body,  but  that  the  defendant 
e  his  appearance  at  Taunton  at 

election  for  members  of  Parlia- 
id  had  there  claimed,  as  alder- 
be  returning  oflQcer,  and  had  re- 
ites  as  such,  and  had  executed  a 
return.  Lord  EUenborough,  C.  J., 
^  the  judgment  of  the  court,  ob- 
at  "  the  corporation  being  stated 
dually  dissolved,  and  no  corporate 
uming  to  be  such,  in  exbtence, 
>f  this  individual  person  was  a 
llity,  and  of  no  more  effect  tlian 
}  stranger  had  come  into  the  town 
med  to  be  an  alderman  and  re- 
officer.  Here  are  no  civil  rights 
jversy,  which  would  warrant  the 
interfere  by  their  own  authority  ; 
;  he  claimed  was  a  mere  nullity, 
as  no  such  office  in  existence,  and 

no  ground  for  our  interference  ; " 
rule  was  refused. 

be  V.  Lehre,  7  Rich.  L.  234,  824 
ler  OlaveVf  J.,  who  said  :  **  It  was 
id,  in  argument,  that  there  was 
rnitiou,  and  that  the  election  [for 
rectors  and  president]  is  therefore 
f'no  corporation  exist  it  wouM  l)e 
'  and  fruitless  to  proceed  any  fur- 
he  quo  loarrantOf  and  call  in  ques- 

hannless  and  pretended  claim, 
lO  civil  right  is  in  controversy. 

was  no  such  corporation,  there 
snch  officer,  and  it  would  be,  as 
i  by  Lord  ElUnborough,  in  Rex  v, 
I  (8  East,  119),  as  if  a  stranger 


had  come  into  town  and  claimed  to  be 
president  or  director." 

«  People  V,   Carpenter,   24  N.  Y.   86 
(1861).     This  action  was  in  the  nature  of 
quo  tcarranto  in  the  name  of  the  people, 
and  was  brought  to  test  the  right  of  the 
defendant  to  exercise  the  duties  and  pow- 
ers of  supervisor  of  the  town  of  Afton, 
and  the  case  turned  upon  the  sole  point 
whether  that  town  had  been  legally  cre- 
ated.    It  was  contended  in  axgument  that 
this  form  of  action  was  not  the  sppropri- 
ate  remedy  to  bring  up  that  point  for  de- 
cision.    Defendant's  argument  was,  that  if 
there  was,  as  the  plaintiffs  allege,  no  such 
town  as  Afton,  then  it  was  impossible  that 
defendant  should  exercise  the  duties  of 
an  office  which  had  no  existence.    "  But,'* 
says  Davics,  J.,  **  we  think  the  objection 
too  technical.     The  object  of  the  fmmers 
of  the  code,  in  the  provisions  in  reference 
to  these  actions,  manifestly  was  to  pro- 
vide a  speedy  and  effective  mode  of  de- 
termining the  claims  of  persons  to  exercise 
the  duties  of  any  office  within  this  State, 
and  this  necessarily   involves  the  deter- 
mination of  the  existence  of  the  particu- 
lar office."    See,  also,  where  same  view 
was  taken.  The  People  v.  Draper,  16  N.  Y. 
532,  an  action  of   like  character,  to  test 
right  of  the  defendants  to  the  office  of 
police  commissioners  under  the  Metropol- 
itan Police  District  Act.      And  see  note 
in  4  Cow.  100  et  seq.  ;  State  v.  Carbin- 
dnle    Indep.   Sch.    Dist.,    29    Iowa,    264 
(1870)  ;   Peo])le  «.  Albertson,   66  N.  Y. 
50  (1878)  ;  People  v,  Clute,  62  N.  Y.  576 
(1873).    The  New  York  rule,   stated  in 
the  text,  is  adopted  and  followed  in  Min- 
ncaota^  where  the  provision  of  the  statute 
in  respect  to  quo  warranto  is  taken  from 
the  New  York  code,  and  is  considered  by 
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In  Missouri  it  is  admitted,  in  the  opinion  of  the  judge  who  de- 
livered the  judgment  of  the  court,  that  in  a  proceeding  in  the  nature 
of  quo  warranto  against  the  trustees  of  a  town,  to  oust  them  from 
exercising  the  powers  of  such  trustees  on  the  ground  that  the  town 
was  not  legally  incorporated,  the  question  of  the  existence  or  non- 
existence of  the  supposed  town  corporation  may  be  put  in  issue ; 
and  it  is  furthermore  admitted  that,  if  in  such  case  there  is  no  cor^ 
poration  either  de  facto  or  de  jure,  the  relator  would  be  entitled  to 
judgment ;  but  it  was  held  that  where  the  town  corporation  is  actually 
in  existence  under  the  order  of  a  court,  regular  on  its  face,  establish- 
ing it,  the  question  whether  such  order  was  procured  by  fraud,  or 
was  void  because  the  petition  for  the  incorporation  was  not  signed 
by  the  requisite  number  of  taxable  inhabitants,  cannot  be  inq\jdred 
into  and  determined  in  a  proceeding  against  the  trustees,  but  only, 
it  is  to  be  inferred,  in  a  direct  proceeding  against  the  corporation 
itself.^ 

Berry,  J.,  to   enlarge   the   common-law  whether  a  corporation  has  been  legtllj 

scope  of  the  proceeding.    State  v,  Parker,  created  or  not  cannot  be  tried  in  proceed- 

25  Minn.  215  (1878)  ;  see  State  v.  Brown,  ings  against  persons  assaming  to  act  as 

81  N.  J.  L.  855,  856  ;  People  v,  Maynard,  officers  in  such  a  corporation.  See,  howerer, 

15  Mich.  463 ;  People  v.  Bennett,  29  Mich.  State  v,  McReynolds,  61  Mo.  208 ;  Stote 

451  (1874) ;  s.  o.  18  Am.  Rep.  107.     The  v.  Coffee,  69  Mo.  59.     The  London  Lav 

legality  of   an   incorporation   under   the  Times,  toL  liv.  p.  228,  referring  to  see. 

General  Village  Act  must,  it  seems,  be  894  of  the  text,  somewhat  inaocnrately  r^ 

tested,  not  in  equity,  but  by  quo  warranto,  marks:  '*A  curious  example  of  the  diflerrnt 

People  V,  Clark,  70  N.  Y.  518  (1870).  views  which  have  been  taken  in  the  two 

In  Ma$sachti$eU8  it  was  held  that  where  countries  is  afforded  by  quo  toarranio  in- 

a  new  county  had  been  created  by  an  act  formations  in  cases  where  no  corporation 

of  the  legislature  which  contained  a  pro-  exists.     It  has  been  held  in  England  in 

vision  that  it  should  not  take  effect  until  Rex  r.  Saunders,  8  East,  119,  and  more  rf- 

a  future  day  mentioned,  an  appointment  cently  in  Lloyd  v.  The  Queen,  6  L.  T.  Ref». 

by  the   governor   to  an    office   for  such  n.  s.  610,  that  an   information   inay  go 

county  before    the  act    took    effect  was  where  there  is  no  c-orporation  in  existence. 

void,  and    that   an    information    in  the  Rex  v.  Saunders  was  referred  to  in  a  esse 


nature  of  a  quo  toarranio  would  lie  to  re-  in  Souih  Carolina,  and  the  opinion 

move  the  ap|K)intee.     Commonwealth  v.  expressed  that  q^io  warranto  would  not  lie 

Fowler,  10  Mass.  290  (1813);   s.   c.   11  against  one  claiming  office  nnder  a  private 

Mass.  339.     In   People  v.   Maynard,    15  corporation  which  has  no  legal  exiatence. 

Mirh.    463,  which  was  a  quo  warranto  But  in  New  York  the  Enf^ish  doctrine 

against  a  person  acting  as  county  treas-  was  accepted,  it  being  expressly  decided 

urer,  the  result  depended  upon  the  consti-  (People  v.  Carpenter,  24  N.  T.  86)  that 

tutionality  of  a  statute   crenting  a  new  the  question  whether  a  mnnicifml  or  pnb- 

county,  and  the  statute  was  held  to  be  lie  corporation  has  been  legally  cretted  or 

unconstitutional.  erected  may  be  tested  by  an   action  or 

^  State    V.    Weatherby,     45    Mo.    17  proceeding  in   the   nature   of  quo  iwf 

(1869).     It  may  be  suggested  in  reference  ranto  brought  against  any  one  exeiclnig 

to  the  opinion  in  this  case  that,  notwith-  an  office  in  such  corporation.'*     LcfgideX' 

standing  what  is  said  on  this  subject  in  istence  of  a  corporation  must,  in  i/ZtMii^ 

the  opinion,  the  logical  effect  of  the  de-  be  tested  by  quo  warmuio.     Reawick  a 

cision    seems   to   be  that   the    question  Hall,  84  III  162  (1877).     In 
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§  893  (719).  TTBurpation  of  FranohiBes  ;  Diatinotion.  —  It  is  held 
in  England  that  if  the  inibrmation  be  tor  usurpiug  a  franchise  by  a 
corporation,  it  should  be  against  the  corporation ;  but  if  for  usurp- 
ing the  franchise  to  be  a  corporation,  it  should  be  against  the 
particular  persons  guilty  of  the  usurpation.^  In  Ohio,  under  the 
8tatute»3  of  the  State,  the  proceeding  to  question  the  franchise  of 
being  a  private  corporation  must  be  against  the  individuals  who 
usurp  the  franchise ;  and  information  in  the  nature  of  quo  warranto 
will  not  lie  against  a  de  facto  corporation,  in  its  assumed  corporate 
name^  to  compel  it  to  show  by  what  title  it  exercises  the  franchise 
to  be  a  corporation.  The  court  admitted,  however,  that  in  such  cases 
municipal  corporations  might  be  an  exception ;  but  the  point  was 
not  decided.^ 

§  896  (720).  No  Forfeiture  of  MnnicipiJ  Charter  or  Franchisee, — 
In  no  instance  known  to  the  author  have  the  courts  of  this  country 
declared  forfeited  the  charter  or  franchises  of  a  municipal  corporation 
for  the  acts  or  misconduct  of  its  agents  or  officers.  That  this  was 
done  by  the  English  courts  prior  to  the  revolution  of  1688  is  well 
known.  The  case  of  the  city  of  London  is  the  most  conspicuous 
historical  example.  It  is  believed  by  the  author  that  such  a  remedy 
is  not  applicable  to  our  corporations,  created,  as  they  are,  by  statute, 
for  the  benefit  not  of  the  officers  or  a  few  persons,  but  of  the  whole 
body  of  the  inhabitants  residing  therein,  and  the  public.  If  the  offi- 
cers usurp  rights  which  belong  to  the  State,  the  law,  by  quo  warranto, 
by  injunction,  by  action,  by  declaring  their  acts  void,  and  in  other 


an  infonnation  in  the  nature  of  a  quo  war- 
rafUo  will  not  lie  to  try  the  right  to  an 
oflSoe  that  ia  not  a  legaUy  authorized  pub- 
lic office.  State  v.  North,  42  Conn.  79 
(1875);  see  Norton  v.  Shelby  County,  118 
U.  S.  425,  445-448  (1885),  noticed  supra, 

1  Rex  V.  Cnaack,  2  RoU.  R.  113,  115  ; 
People  9.  Richardson,  4  Cow.  109,  note. 
See  Mr.  WUkodSs  obeerrations,  Willc. 
500,  pL  488. 

An  information  in  the  nature  of  quo 
wtxrranto  will  not  lie  against  an  alleged 
township  whose  organization  is  invalid  on 
the  face  of  the  record ;  it  will  lie,  however, 
against  the  several  town  officers  for  usurp- 
ing franchiaea.  Scrafford  v.  Gladwin  Coun- 
ty, 41  Mich.  647. 

*  State  V,  (Tine.  Gasl.  &  C.  Co.,  18  Ohio 
St.  262;  Commonwealth  v.  Central  Pas- 
senger Railway,  52  Pa.  St.  506.     Scott,  J,, 


in  the  first  case  says  this  question  was  left 
open  in  The  City  of  London's  Case,  8  How. 
St.  T.  1089,  and  it  seems  to  have  been  de- 
cided otherwise  in  Rex  v.  Chester,  cited  2 
D.  &  E.  T.  R.  565,  but  that  in  this  coun- 
try the  weight  of  authority  is  otherwise. 
People  V.  Saratoga  &  R.  R.  R.  Co.,  15 
Wend.  114  ;  People  r.  Richardson,  4  Cow. 
(N.  Y.)  97,  109,  note;  Angell  &  Ames, 
sec.  756.  And  he  admits  that  municipal 
corporations  may  be  an  exception,  because 
the  inhabitants  of  the  place  may  be  so  nu- 
merous that  it  would  be  impossible  to  pro- 
ceed against  them  individually. 

Judgment  in  quo  toarranto  against  a 
municipal  corporation  and  officers  therein 
acting  under  a  charter  which  had  not 
legally  been  accepted  by  reason  of  fraudu- 
lent voting.  State  v,  Bradford,  82  Vt.  50. 
Acceptance  of  charter.    Anf$f  sec  44. 


1084  MUNICIPAL  CORPORATIONS.  §  897 

ways,  can  correct  the  usurpation,  and  should  do  it,  without  forfeit- 
ing the  rights  and  franchises  of  the  citizens,  who  are  blameless.^ 


§  897  (721).   Against  Municipal  Cozporations  for  Bxoa—  of  Po^ 

—  We  have  elsewhere  treated  of  the  mode  in  which  illegal  or  unau- 
thorized corporate  acts  may  be  prevented,  and  the  remedies  afforded 
by  the  law  in  respect  thereto ;  ^  but  it  may  be  here  obser\'ed  that  an 
information  in  the  nature  of  a  quo  warranto  has  in  some  cases  been 
resorted  to  as  a  remedy  for  the  illegal  icsurpation,  by  a  municipal  cor- 
poration, of  the  powers  not  granted  to  it  by  its  charter  or  the  law. 
Thus,  in  South  Carolina  it  has  been  adjudged  that  the  right  of  a  muni- 
cipal corporation  to  exercise  public  powers — as,  for  example,  its  light 
under  its  charter  to  tax  certain  descriptions  of  property,  —  may  be  de- 
termined on  an  information  in  the  nature  of  a  quo  warranto,  filed  by 
the  Attorney-General  a^inst  the  corporation.^  Such  use  of  the 
remedy  is  very  rare.  But  in  Massachusetts  it  is  held  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  will  not  lie  against  a  municipal 
corporation  to  enforce  the  performance  of  a  corporate  duty  neglected  by 
the  corporation.    The  court  distinguish  between  such  neglect  and 

1  See,  on  this  subject,  Commonwealth  the  remedy  was  discnssedy  aod  it  was  held 

V,   Pittsburgh,    14  Pa.   St.   177   (1850) ;  that  proceedings  in  ([uo  warranto  wiU  not 

anttt  chap.  vii.  on  the  Dissolution  of  Mu-  be  entertained  for  the  purpose  of  amin/ftf 

uicipal'  Corporations,  sees.  165-168 ;  City  a  city  ordinance  passed  in  the  iirti^^ularaiMi 

of  London's  Case,  anU^  chap.  i.  sec  8.  improper  exercise  of  a  power  conferred  by 

A  municipal  corporation  cannot,  in  any  law.     In  Illinois  it  has  been  held  that  the 

collateral  proceeding,  be  declared  or  held  constitutionality  of  an  act  extending  the 

to  have  forfeited  its  charter  for  non-user  corporate  boundaries  cannot  be  tried  in 

or  other  cause;   it  retains  its  corporate  ^uo  t^»irranto,  questioning  the  right  of  the 

character  until  it  is  repealed  or  the  for-  city  officers  to  act  within  the  extended 

feiture  declared  by  direct  judicial   pro-  boundary.     People  v,  Whitoomb^  65  III 

ceeding.     Harris  v.   Nesbit,  24  Ala.  898  172  (1870). 

(1854)    (feny  controversy).      Under  the         ^teo  umrra^o  will  not  lie  against  a  ear 

code  of  Alabiima^  an  information  in  the  poration  for  taking  land  withoat  makhig 

nature  of  a  q^io  warranto  will  not  lie  to  compensation  as  required  by  law  ;  treapasi 

vacate  the  charter  of  a  municipal  corpora-  is  the  remedy.     People  p.  Hillsdale,  ke. 

tion  on  account  of  the  passage  of  unauthor-  Co.,  2  Johns.  (N.  Y.)  190  (1807).    Hut 

ized  ordinances  by  tlie  council.     State  v.  remedy  is  not  appropriate  to  test  the  kgil 

Cahaba  Council,  30  Ala.  66  (1857).     Per-  right  of  a  gas  company  under  nmnidpal 

formance  of  omitted  duty  cannot  be  en-  sanction  to  lay  down  its  pipes  in  a  pnUie 

forced  by  quo  warranto,  as  judgment  of  street    People  v.  Mat.  Gad.  Co.,  SS.Miclu 

forfeiture  would  be  inapplicable.     Attor-  154.    As  to  remedy,  see  chapter  on  ifsa* 

ney-General    v.   Salem,    103    Mass.    188  damxis,  ante, 

(1869).     Explained,  Attomey-General  v.  Simple  error  of  Jadgment  on  tlie  paitflf 

Boston,  123  Mass.  460  (1877).  officers  of  municipal  corporations  sa  to  tbt 

'  Post,  chaps,  xxii.,  xxiii.  extent  of  their  powers  will  not  aatlMiriil 

*  State  V.  Charleston  Council,  1  Mill  the  court,  on  quo  warramto^  to  dsehie  a 

Const.  K.  (S.  C.)  36  (1817) ;  Buller's  Nin  forfeiture  of  their  offices.     State  s.  Tbvb 

JVitM,  212.    See  in  Iowa,  State  v.  Lyons,  Council,  80  Ala.  66  (1857). 
81  Iowa,  482  (1871),  where  the  nature  of 
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the  usurpation  of  a  franchise  not  granted,  and  remark  that  they  "  do 
not  feel  called  upon  to  consider  whether  under  our  political  system 
this  remedy  can,  under  any  circumstances,  be  maintained  against  a 
municipal  corporation."  ^ 

§  898.  8ame  subjeot.  Must  be  institated  by  Attorney-General.- — 
The  right  to  be  a  municipal  corporation  is  a  fmnchise  which  the 
State  may  withhold  or  grant  at  its  pleasure.  The  right  to  file  an 
information  in  the  nature  of  a  qiio  warranto,  or  to  institute  a  civil 
action  or  proceeding  to  arrest  a  usurpation  of  such  a  franchise,  does 
not  belong  to  the  individual  citizen ;  the  right  to  institute  such  pro- 
ceedings against  an  existing  de  facto  municipal  corporation  is  in  the 
State^  and  the  institution  of  the  action  is  a  matter  in  the  discretion 
of  the  Attorney-General  * 

§  899.  Discretion  to  grant ;  How  exercised.  —  Leave  to  grant  an 
information  in  the  nature  of  a  qtu>  vxirraiito  is  within  the  sound  dis- 
cretion of  the  court  or  judge.  Leave  is  not  granted  as  a  mere  matter 
of  right;  on  the  other  hand,  the  court  cannot  arbitrarily  refuse  it. 
It  must  exercise  a  sound  discretion,  in  accordance  with  the  princi- 
ples of  law.' 

^  Attoraey-General «.  Salem,  103  Mass.  abase  of  a  franchise,  it  is  a  public  wrong, 

188  {\^^)t  per  Morton,  J.     This  case  is  and  a  proceeding  hyquoioarranto  must  be 

ooimnented  on  and  explained  and  in  some  by  the  public  prosecutor  or  other  author- 

reelects  limited  by  the  more  recent  case  ized  officer  of  the  State,  who  may  act  either 

of  the  Attorney-General  v.  Boston,  128  on  his  own  motion  or  at  the  instance  of  a 

Mass.  460  (1877),  referred  to  infra,  sec.  private  relator,  but  he  must  act  in  his 

920.  official  capacity,  under  a  sense  of  official 

*  Bobinson  v.  Jones,  1  i  Fla.  256  (1872).  duty,  and  not  merely  lend  his  name  for  the 
In  CkUifomia  the  statutory  action  for  use  of  a  private  party.  The  proceeding 
nanrpation  —  in  the  nature  of  quo  war-  must  be  official  in  fact,  and  not  in  form 
rmUo —  may  be  maintained  against  the  de-  only.  The  law  has  wisely  placed  the  con- 
fendant  in  its  assumed  corporate  name  trol  of  all  matters  that  concern  the  public 
without  joining  the  trustees.  People  v.  alone  in  the  hands  of  its  officers  chosen 
BiTerside,  66  Cal.  288.  for  that  purpose  ;  and  public  proceedings 

•  People  P.  Waite,  70  111.  25  ;  People  v.  ought  not  to  be  used  for  the  promotion  of 
CaUagfaan,  83  HI.  128 ;  People  v.  No.  Chi-  private  ends.  The  court  in  the  exercise 
cage  Ry.  Ck>.,  88  111.  537  ;  Commonwealth  of  its  discretion  should  take  into  consider- 
9.  McCarter,  98  Pa.  St.  607.  Opposing  ation  the  circumstances  showing  the  char- 
aflSdavits  may  be  taken  into  consideration  acter  of  the  proceeding  ;  and  if  satisfied 
in  determining  whether  the  writ  should  that  the  purpose  is  merely  to  allow  a  pri- 
be  iasned.  Where  a  corporation,  by  the  vate  party  to  institute  proceedings  in  a 
exercise  of  powers  not  conferred  by  its  matter  concerning  the  public  alone,  its 
ebarter,  does  no  private  injury,  but  com-  duty  is  to  refuse  to  allow  the  information 
rnitaan  offence  against  the  public  alone,  to  be  filed.  People  v.  No.  Chicago  Ry. 
the  Stote  may  proceed  or  waive  the  right  Co.,  88  111.  637  (1873),  per  Scholfield,  J. ; 
to  do  10,  as  may  be  deemed  by  the  proper  Dorsey  v,  Ansley,  72  Ga,  460  ;  see  supra, 
pablic  officials  most  beneficial  to  the  pub-  sec.  890,  note  ;  infra,  sees.  900,  note,  901. 
lie  interest.    If  a  wrong  is  done  by  the 
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§  900  (722).  8am«  snbjeot.  —  Accordingly,  in  proceedings  in  the 
nature  of  qtw  warranto,  even  the  rule  to  show  cause  will  not  be 
granted  in  all  cases,  though  the  incumbent  be  ineligible  and  the  re- 
lator have  sufficient  interest  to  prosecute ;  the  court  will  look  at 
the  relator's  motive  and  the  public  good  in  the  exercise  of  the  dis- 
cretion confided  to  it.^  On  this  ground,  a  rule  was  refused  against 
the  defendant,  the  acting  mayor,  where  it  appeared  there  was  no 
adverse  claimant  to  the  office.^  So  the  court  refused  to  allow  an 
information  in  the  nature  of  a  quo  vxirranto  where  the  election  d^' 
was  suffered  to  lapse,  and  the  election  was  held  in  good  faith  on  tLe 
wrong  day.» 

1  Commonwealth  v,  Jones,  12  Pa.  St  fected,  have  not  the  ri^t  to  ask  for  a 

865  (1849)  ;  Commonwealth  v.  Cluley,  56  quo  warranto  to  oust  a  member  of  coonul. 

Pa.  St  270  (1867) ;  People  v.  Waite,  70  Commonwealth  v.  Home,  10  Fhila.  (Pk.) 

111.  25  (1873),  applying  the  doctrine  of  the  164.     A  voter  in  a  cUy  waa  held  to  hare  a 

text.    Bex  v.  parry,  6  Ad.  &  EL  810;  2  sufficient  interest  in  the  due  eleeUon  of 

N.  &  P.  414  ;  Rex  v.  Brown,  8  D.  &  £.  members  of  the  city  council  to  beeome  the 

T.  R.  574,  note  ;  Rex  v.  Sargent,  5  D.  &  relator  in  giM^trarran^o  against  {lersoiisex- 

£.  T.  K.  466  ;  Rex  p.  Wardroper,  4  Burr,  ercibiug  the  duties  of  councilmen.     State 

1964 ;  Rex  v,  Dawes,  lb.  2022.  v  Tolan,  33  N.  J.  L.  195  (1868) ;  jm< 

Who  may  he  a  relator,  and  what  will  sec.  910  et  aeq. 
constitute  a  sufficient  interest  to  give  a  See^  aha,  as  to  relator.  Stqfra^  tec.  SMi 
private  relator  the  writ  in  the  case  of  pub-  Rex  v.  Hodge,  2  B.  &  Aid.  844,  note ; 
lie  right,  or  to  test  the  right  to  a  public  or  Rex  v.  Parry,  6  A.  &  E.  810  ;  Queen  t, 
municii)al  office.  Commonwealth  v.  Clu-  Quayle,  11  A.  &  £.  508  ;  Rex  v.  QgdM, 
ley,  56  Pa.  St.  270  (1868),  and  cases  cited.  10  B.  fr  C.  210  ;  Rex  v.  Marten,  4  Bnc 
As  to  right  of  defeated  candidate  to  bring  2120  ;  Rex  v.  TreTenen,  2  B.  &  AkL 
quo  loiirranto  against  the  successful  candi-  482  ;  Rex  v.  Slythe,  6  B.  &  C.  242 ;  Re- 
date.  Commonwealth  r.  Jones,  12  Pa.  St  gina  v.  Anderson,  2  Q.  B.  740  ;  Re^^na  v. 
865  (1849) ;  Commonwealth  v.  Meeser,  44  Greene,  2  Q.  B.  460.  See  rule  of  (Jufen't 
Pa.  St  841  (1863);  s.  c.  Brightly's  Bench  of  November  8,  1889  ;  11  A.  A  E. 
Election  Cases,  659,  and  note,  and  cases  2  ;  Rawlinson  on  Corp.  (ftth  ed.)  859,  860; 
cited.  The  chief  burgess  of  a  borough  has  Willc.  476  ;  Stephens's  Xiti  Priu$,  2488; 
the  right  to  take  proceedings  in  the  nature  ante,  sec.  266,  note,  as  to  right  of  fiecaisB 
of  a  quo  tcarranlo  to  oust  a  councilman  in  borough  to  call  a  meeting  and  mode  of 
for  being  interested  in  a  contract  for  fur-  enforcing  the  right.  A  civil  action  in  fm 
nishing  materials  to  said  borough.  He  warranto  in  thp  plaintifTa  priTate  rigN 
has  a  sufficient  interest  to  make  him  a  com-  must  be  brought  in  the  coonty  in  wiaA 
petent  relator.  Commonwealth  v.  Shepp,  the  defendant  resides  or  la  sammoned. 
10  Phila.  (Pa.)  518.  See,  also,  as  to  in-  State  v,  Thompson,  84  Ohio  St.  SCft. 
terest  of  relator,  Brightley's  Election  Cases,  «  State  v,  Schnierle,  5  Rich.  L.  (SL  0.) 
146,  289,  664;  Eaton  v.  State,  7  Blackf.  299  (1852).  Where  the  town  ckimi  u 
65  (1843)  ;  State  v.  Schnierle,  5  Rich.  L.  organization  and  ejcistence  nndor  it,  f"* 
299  (1852).  A  citizen  who  claims  a  seat  warranto  will  He  against  an  indiridnil  Ibr 
in  the  select  council  of  Philadelphia,  in  usurping  the  office  of  mtiyot ;  and  fai  thit 
place  of  one  who  has  removed  from  the  proceeding  the  qnestion  of  a  oorpontt  ef- 
wanl,  has  sufficient  interest  to  entitle  him  istence  of  the  town  can  be  tried  and  pMKd 
to  a  writ  of  quo  mirranto  to  determine  the  upon.  State  v.  McReynoldip  61  Ma  M 
i|nestion  of  forfeiture.  Commonwealth  o.  (1875).  yfn^  sec.  894. 
Bumm,  10  Phila.  (Pa. )  162.  Private  citi-  •  SUte  v.  Tolan,  88  N.  J.  L.  IM  (1S6S). 
lena,  having  no  special  interest  to  be  af-  The  requirement  to  give  iwHm  ^Hm  nyw* 
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§  901.  Same  snbjeot  Rules  to  guide  Judicial  Discretion.  —  Ac- 
cordingly, where  it  appeared  that  an  election  for  municipal  oi&cers  was 
held  on  the  wrong  day,  but  the  mistake  was  not  discovered  by  any 
one,  either  officers,  candidates,  or  voters ;  and  there  was  no  fraud,  and 
the  election  was  participated  in  by  a  large  majority  of  the  voters,  — 
the  court  refused  to  allow  an  information  against  an  alderman  chosen 
at  snch  election,  the  refusal  being  strengthened  by  the  consideration 
that  the  proceeding,  if  successful,  would  leave  the  council  without 
a  quorum  for  nearly  a  year.  The  rules  which  usually  guide  the  dis- 
cretion of  the  court  in  such  cases  are  thus  stated :  (1)  The  relator 
must  not  be  a  mere  stranger  or  intermeddler ;  (2)  He  must  not  have 
concurred  in  the  act  of  which  he  now  complains ;  (3)  Unless  there 
is  fraud  or  intentional  violation  of  law,  it  must  appear  that  public 
or  private  interests  will  not  be  seriously  affected  by  the  ouster  of 
the  incumbent^ 

§  902  (723).  Where  there  can  be  no  Trial  during  OfBoer's  Term.  — 
In  England  there  is  a  discretion  in  the  court  to  grant  an  infonur 
ation  in  the  nature  of  a  ^lo  warranto  although  the  case  cannot  be 
tried  until  the  term  of  the  officer  is  at  an  end,  satisfactory  reasons  for 
the  delay  being  given;  and  it  has  even  been  granted  though  the 
office  be  determined  at  the  time  the  application  for  the  information 
is  made.'  In  this  country  the  authorities  are  conflicting.  In  some 
of  the  States  it  has  been  held  that  an  information  will  not  be  granted 
when  it  is  not  possible  to  enter  a  judgment  before  the  term  of  the 
officer  proceeded  against  expires.  In  other  cases  it  has  been  ad- 
judged, and  we  think  correctly,  that  quo  warranto  may  be  properly 
brought  during  the  official  term  of  the  officer,  and  if  so  brought,  that 
it  may  be  tried,  and  the  proper  judgment  entered  afterwards.'    In 

lor  annnal  election^  of  which  the  time  is  *  Rex  r.  "Williams,  1  "W.  Black.  96  ; 
fixed  by  charter,  is  directory.  Pooplft  r.  Rex  ».  New  Radnor,  2  Ld.  Kenyon's  Notes, 
Htrtweil,  12  Mich.  608  (1864);  People  v.  498 ;  Rex  v,  Harris,  6  Ad.  &  El.  475  (83 
Withcpell,  14  Mich.  48;  anU,  sees.  197,  Eng.  C.  L.  117)  ;  Rex  t;.  Powell,  Sayer, 
817,  221,  839  ;  Stephens's  Nud  Prius,  239  ;  Rex  v.  Warlow,  2  M.  &  8.  76  ;  Rex  p. 
8446,  2447.  So  where  the  election  was  Payne,  2  Chitty,  367 ;  Angell  &  Ames,  sec. 
held  at  the  wrong  place  when  the  rule  744.  Present  state  of  legblation  and  ad- 
was  Applied  for  by  a  defeated  candidate,  judications  in  England  on  the  effect  of  de- 
People  r.  Waite,  70  IIL  26  (1878) ;  High  lay  in  commencing  proceedings.  Rawlin- 
Eztraor.  Rem.,  sec.  646.  Where  the  Attor-  son  on  Corp.  (5th  ed.)  367;  Stephens's 
ney-Oeneral  is  the  relator,  a  quo  loarrarUo  Nisi  Pritis^  2432.  In  Rogina  v.  Blizard, 
may  issue  without  a  rule  to  show  cause.  As  L.  R.  2  Q.  B.  634,  it  is  held  that  although 
the  Iaw  officer  of  the  Commonwealth,  he  is  the  officer  had  disclaimed,  the  relator  was 
presamed  to  be  impartial.  Commonwealth  entitled  to  judgment  of  ouster. 
p.  Bulk  of  America,  10  Phila.  (Pa.)  166.  *  Commonwealth  v.  Swasey,  188  Mass. 

>  SUte  V.  Tolan,  83  N.  J.  L.  196,  198,  688. 
fl«r  Aemte.  J. 
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North  Carolina  the  doctrine  of  the  English  courts  above  mentioned 
has  been  followed,  and  it  has  not  been  considered  absolutely  neces- 
sary that  the  information  should  be  applied  for  while  the  defendant 
is  continuing  to  hold  the  office.  The  cases  on  this  subject  aie 
referred  to  in  the  note.^ 

§  903  (724).  User  by  Defendant  neoessary.  —  Under  the  statute 
of  9  Anne,  chap.  xx.  sea  4,  re-enacted  in  many  of  the  States  literally 
or  in  substance,  it  is  settled  that  there  must  be  some  act  of  usurpa- 
tion  —  a  user  or  possession  of  the  office  or  franchise  —  to  authorize 
an  information  in  the  nature  of  a  qiu)  warranto.  It  is  not  sufficient 
to  allege  merely  that  the  defendant  claims  to  use  or  exercise  the 
office  or  franchise.^ 

§  904  (725).  Effect  of  Judgment.  —  The  judgment  of  ouster  on 
qtio  warranto,  until  reversed,  conclusively  and  finally  determines 
the  right  as  to  all  persons  whomsoever ;  and  it  may  be  given  in 

^  "The  resignation  of  the  incumbent,  Barton  r.  Patton,  2  Jones  (N.  C.)  Law, 

or  even  the  termination  of  his  office,  will  124  (1854).     In  The  King  v.  Williamii  1 

not  ])revent  the  information  being  prose-  W.  Black.  98,  there  was  a  jadgment  d 

cuted  to  a  final  jadgment,  if  the  proceed-  onster,  althongh  the  nsnrpation  (for  id- 

ings  were  commenced  prior  to  the  retigna-  lawfully  holding  a  conrt  in  the  oorporatki 

tion,  or  the  expiration  of  the  term."    Far  of  Denbigh)  was  not  continaed  to  the  tnil» 

Wagner,  C.  J.    Hunter  v.  Chandler,  45  hoi^  Mansfield  obsenring;  '*  Jadgment  cf 

Mo.  452  (1870)  ;  8.  o.  10  Am.  L.  Reg.  ouster  must  be  given,  lest  the  defendint 

(n.  8.)  440  ;  8.  p.  Commonwealth  v.  Smith,  repeat  the  act."    lb,  95. 
45  Pa.  St.  59  ;   People  v.  Hartwell,  12         Effed  of  acquieseenee  and  lapm  nf  tim 

Mich.  508  (1864).     But  in  Oeorgia  it  is  on  the  remedy  by  quo  warranto.    Peopkr. 

held  that  the  title  to  an  office  will  not  be  Oakland  Co.  Bank,  1  Doug.  (Mich.)  285 

tried  on  quo  warranto,  when  at  the  time  People  v.  Bank  of  Pontiac,  12  Micb.  527 

of  trial  the  term  of  office  is  expired  and  no  State  v,  Pawtnxet  Tump.  Co.,  8  R.  I.  5S1 

judgment  of  ouster  can  be  rendered.    Mor-  State  v.  Cine.  Gasl.  k  C.  Ca,18  Ohio  St 

ris  0.  Underwood,  19  Ga.  559  (1856).    In  285  (1868)  ;   Angell  k  Ames  Corp.  SM. 

Maseachtuetie  an  information  was  refused,  748. 

for  reasons  partly  peculiar,  where  the  office         *  Bex  v,  Ponsonby,  1  Veaey,  1,  leadiig 

was  annual,  and  there  could  be  no  deter-  case,  where  defendants  were  charged  wiA 

mination  during  the  year.   Commonwealth  usurping  a    municipal    office^  cited  mi 

V.  Atheam,  8  Mass.  285  (1807)  ;  Howard  approved  and  followed  by  Supreme  Court 

V.  Gage,   6  Mass.  462.    See,  also,  Peo-  of  New  York,  in  The  People  v.  Thompeoo, 

pie  V.  Sweeting,  2  Johns.  (N.  Y.)  184;  16  Wend.  655  (1887).     See,  also,  Eezfi 

State  V.  Jacobs,  17  Ohio,  148.    Compare  Whitwell,  5T.  R.  86  ;  Buller*a  J^M  iVii« 

People  V.  Loomis,  8  Wend.  (N.  Y.)  896  211  ;  Willc  on  Man.  Corp.  46S,  pL  2S4 


(1882).  eteeq.  ;  Angell  &  Ames  Corp.  aee.  744: 

Following  the  decisions  in  England,  it  Stephens's  Nisi  Prius,  2457.    The  itaUtt 

has  been  held  that  an  information  in  the  of  Anne  commences,  "If  any  penonar 

nature  of  a  quo  warranto  may,  in  certain  persons  shall  usurp,  or  intrude  into^  « 

cases,  be  filed  against  public  officers  after  unlaii'fuUy  hold  and  execute^  the 

the  expiration  of  their  office,  or  against  of,"  kc 
•pedal  commissioners  after  they  have  acted. 
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I  by  the  parties  and  others,  without  being  pleaded,  on  an 
solving  the  rights  upon  which  it  has  passed.^ 

(726).  Praotioa.  —  It  does  not  belong  to  the  present  work 
of  the  practice  in -proceedings  in  informations  in  the  nature 
'  warranto.  This  is  regulated  to  a  considerable  extent  by 
ites  of  the  different  States,  which  modify  and  render  more 
speedy,  and  effectual  the  common-law  modes  of  procedure. 

nature  of  the  remedy,  and  the  principles  which  govern  it, 
Bubstantially  as  at  common  law,  as  amended  by  remedial 
Parliament ;  and  the  practice,  as  near  as  practicable,  is  the 
in  the  King's  Bench,  except  when  altered  by  the  legislation 
articular  State.^  It  must  suffice  to  refer  the  reader  to  some 
(urces  of  information  on  this  subject.^ 


Ids.  Co.  v.  Scott,  8  Cow.  (N.  Y.) 
1826),  per  Golden,  Senator,  and 

there  digested.  In  Missouri, 
:  V.  Chandler,  45  Mo.  452.  A 
gment  on  an  indiyidual  relation 
rranto  by  the  district  attorney 
0  be  no  bar  to  a  public  proceed- 
16  Attomey-OeneraL  State  v, 
1.  &  C.  Co.,  18  Ohio  St.  285 
ind  a  decree  of  a  Federal  court 
a  party  from  obeying  an  ordi- 
not  affect  the  right  of  the  State, 
f  to  that  proceeding,  to  proceed 
rrarUo  to  test  the  validity  of  the 
lb,  A  judgment  of  ouster  in 
Dg  on  quo  warraiUo  is  not  evi- 
inst  one  who  in  no  way  holds 
defeated  party.     People  ».  Mur- 

Y.  535  ;  Dodge  v.  People,  118 
See,  also,  Herman  on  Estoppel, 
«to,  title  Qw>  Warranto. 
ion  wealth  v.  Jones,  12  Pa.  St. 
I,  where  the  practice  under  the 
6  is  stated.  Former  practice  no 
ains  under  code  of  New  York, 
::onover,  6  Abb.  Pr.  R.  220. 
.  458  et  seq. ;  AngeU  k  Ames, 

;  8  Black.  Com.  262  ;  Buller's 
I,  210  ;  Stephens's  Nisi  Prius, 
q,,  2460.  Rule  to  show  cause, 
ealth  V.  Jones,  12  Pa.  St.  365. 
)en8ed  with.     State  v,  Gummer- 

J.  L.  529  (1854). 
upon  filing  information.    Willc. 
imonwealth  v.  Smead,  11  Mass. 

V,   Oummersall,  24  N.  J.  L. 


529  (1854).  Forms  of  information; 
Pleas  and  Replication  in  proceedings  in 
quo  vxtrranto.  People  o.  Bank  of  Niag- 
ara, 6  Cow.  (N.  Y.)  196,  approving  prece- 
dent used  in  the  celebrated  case  against 
the  city  of  London  (3  Haigr.  St.  Tr. 
545),  and  in  Rex  v,  Amery  (2  D.  fr  £. 
T.  K.  515).  For  further  forms,  see 
learned  and  valuable  note  to  the  People  v. 
Richardson,  4  Cow.  (N.  Y.)  106  et  seq,, 
and  authorities  there  cited  ;  People  v. 
Van  Slyck,  4  Cow.  (N.  Y.)  297.  See,  also, 
Eaton  V.  Stote,  7  Blackf.  (Ind.)  65  (1843); 
Uvalle  V,  People,  68  111.  252  (1873).  In 
a  proceeding  by  quo  warranto,  an  inform- 
ation based  on  the  allegation  that  a  certain 
law,  in  ]X)int  of  fact,  will  apply  to  but  a 
single  city,  and  is  therefore  "  local  '*  and 
unconstitutional,  must  set  forth  the  facts 
in  a  traversable  form,  showing  this  to  be 
the  fact.  State  v.  Parsons,  40  N.  J.  L.  1. 
An  information  in  the  nature  of  quo  tear* 
ranto  is  a  civil  suit  in  such  a  sense  that  it 
may  if  other  requisites  exist  be  removed 
from  the  State  to  the  Federal  courts  undet 
the  Act  of  March  3,  1875.  Ames  v.  Kan- 
sas, 111  U.  S.  449  ;  Foster  v,  Kansas,  112 
U.  S.  201. 

Form  of  verdict,  Thompson  v.  People, 
23  Wend.  (N.  Y.)  537,  reversing  a.  c.  21 
Wend.  235. 

Form  of  judgment  of  ouster.  2  Kyd 
on  Corp.  407  ;  Utica  Ins.  Co.  v.  Scott, 
8  Cow.  (N.  Y.)  721  ;  Commonwealth  v. 
Fowler,  10  Mass.  290  (1813)  ;  a.  c.  11 
lb.  339,  where  the  form  of  judgment  is 
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giTen.  See,  also,  as  to  form  of  jadgment. 
Miner's  Bank  v.  United  States,  5  How. 
(U.  S.)  213  (1847).  If  relators  are  suc- 
cessful, they  are  entitled  to  costs,  and  hence 
are  entitled  to  a  judgment  of  ouster, 
althouj^  the  term  of  office  in  question  has 
expired.  People  r.  Loomis,  8  Wend.  (N. 
Y. )  396  (1832)  ;  People  v.  Clute,  62  N.  Y. 
576  (1873).  Contra,  State  v.  Jacobs,  17 
Ohio,  148.  Angell  k  Ames  Corp.  sec  745; 
supra,  sec.  902.  In  quo  loarranto  to  try 
title  to  office,  if  the  defendant  is  acyudged 
to  have  unlawfully  intruded  himsdf  into 
the  office,  costs  must  be  awarded  to  the 
relator,  even  if  he  fails  to  establish  his 


own  right  to  the  office,  the  terms  of  the 
statute  being  express.  State  v.  Jenkins, 
46  Wis.  616.  Judgment,  under  statute, 
of  ouster  against  the  defendant  without 
passing  upon  the  pUintiffs  right.  Gano 
0.  State,  10  Ohio  St.  237. 

The  refusal  of  the  court  to  allow  s 
claimant  to  a  public  office  to  file  an  in- 
formation is  a  fincU  Judgment,  renewable 
on  error,  and  this,  notwithstanding  the 
court  has  a  discretion  in  granting  or  refus- 
ing leave.  State  v.  Burnett,  2  Ala.  140 
(1841) ;  Ethridge  v.  Hill,  7  Port.  (Ala.) 
47. 
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CHAPTER  XXII. 

BBMSDISS    TO    PBEVENT,   COBRECT,    AND    REDRESS    UNAUTHORIZED    OR 

ILLEGAL    CORPORATE    ACTS. 

This  subject  will  be  considered  in  the  following  order :  -» 

1.  Of  the  Hemedy  in  Equity  —  sees.  906-924 

2.  Of  the  Eemedy  by  Certiorari  —  sees.  925-929. 

3.  Of  the  Remedy  by  Prohibition  —  sec.  930. 

4.  Of  the  Remedy  by  Indictment  —  sees.  931-934. 

The  remedy  by  mandamus  and  quo  warranto  has  already  been 
considered.  The  remedy  by  private  or  civil  action  is  treated  in  the 
next  chapter. 

Remedy  in  Equity. 

§  906  (727).  Bqnity  Jnriadiotion  ezo^ptiooaL  —  Courts  of  equity 
will  sometimes  interfere  to  prevent  the  municipal  authorities  from 
transcending,  or  from  making  a  wrongful  use  of,  their  powers,  and 
will  in  proper  cases  relieve  against  their  unauthorized  or  wrongful 
acts;  but  on  a  principle  well  known  in  our  jurisprudence,  there 
must,  in  the  absence  of  controlling  legislation,  be  some  distinct 
ground  or  head  of  equity  to  justify  a  resort  to  this  jurisdiction,  such 
as  the  want  of  an  adequate  remedy  at  law,^  multiplicity  of  suits, 
irreparable  injury,  fraud,  breach  of  trust,  or  the  like.^ 

§  907.  Usual  Remedy  is  at  Law,  not  in  Equity.  —  Usually  the 
question  whether  municipal  and  public  corporations  are  acting,  or 
have  acted,  within  the  limits  of  the  authority  which  the  law  confers 
upon  them,  involves  an  examination  of  purely  legal  principles, 
unmixed  with  equity.  Therefore,  the  Court  of  Chancery  has  no 
general  jurisdiction  to  restrain,  review,  or  set  aside,  even  if  irregular 
or  illegal,  the  proceedings  of  such  a  corporation.  Such  jurisdiction 
belongs,  except  in  special  casei^  which  will  be  mentioned,  and  which 

*  Stnbenrancli  p.  Neyencsch,  64  Iowa,  awarded.     Hausmeister  v.  Porter,  21  Fed. 

567.     If  ftiandamus  wiU  lie  to  compel  pay-  Rep.  355  ;  anU,  sees.  826,  829,  849,  850. 
ment  of  municipal  indebtedness  or  a  levy  of         ^  fnfira,  sees.  907,  907  a;  Be  Sawyer, 

taxes  for  that  purpose,  there  is  an  adequate  124  U.  S.  200  (1887). 
remedy  at  law,  and  injunction  will  not  be 
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generally  relate  to  the  rights  of  property  or  other  private  rights  of 
the  citizen,  to  the  supervisory  power  and  control  of  the  commonrlaw 
courts} 

^  Brooklyn  v.  Meserole,  26  Wend.  182  £q.    Juris.,    sec    259,    and    comments ; 

(1841),  per  Nelson,  0.  J.  who  admits  only  Myall  v.  St  Paol,  80  Minn.  294  ;   Miller 

two  classes  of  such  cases  in  which  equity  v.  Mobile,   47  Ala.   166  (1872).     Where 

has  juiisdiction  —  (1)  Irreparable  injury,  an  attempt  was  made  under  an  uncon- 

aud  (2)  Multiplicity  of  suits — and  approves  stitutional  act  to  detach   property  from 

Mooers  v.  Smedley,  6  Johns.  Ch.  28  (1822).  one  town  and  annex  it  to  another  mostly 

See,  also,  Heywood  v.  Buffalo,  14  N.  Y.  within  the  limits  of  a  city,  if  the  dty 

534  (1856);  Susquehanna  Bank  v,  Broome  undertakes  to  exercise  its  powers  over  the 

Co.  Sup.,  25  N.  Y.  312  ;  Dowso.  Chicago,  property  of  the  town,  the  town  may,  on 

11  Wall.  108  (1870) ;  Douglass  v,  Harrison-  the  ground  of  trust  and  irreparable  iigoiy, 

ville,  9  W.  Va.  162,  applying  doctrine  of  have  a  bill  in  equity  to  restrain  snch  in* 

the  text.    Smith  v.  Oconomowoe,  49  Wis.  terfereuce  and  the  attempt  to  exerdae  mu- 

694 ;  Butler  v,  Thomasville,  74  Oa.  570,  nicipal  jurisdiction  within  the  territorial 

where  the  building  of  a  sewer,  which  en-  boundaries  of  the  town.     Hyde  Paric  r. 

dangered  health,  through  private  property  Chicago,  124  111.  156  ;  Peoria  t,  Johnston, 

was  enjoined.     In  Heywood  v.   Buffalo,  56  111.  52 ;  Smith  9,  Bangs»  15  IlL  S99 ; 

just  cited,  the  court  admits  three  clcuses  of  People  v.  Whitcomb,  55  III.  172 ;  McCord 

eases  in  which  equity  has  jurisdiclian:  v.  Pike,  121  IlL  288.    In  ihid  Federal  enuis 

*'  (1)  Where  the  proceedings  of  the  subor-  it  is  well  known  there  can  be  no  case  of 

dinate  tribunal  will  necessarily  lead  to  a  equitable  cognizance  where  there  is  a  ^sin 

multiplicity  of  actions ;  (2)  Where  they  and  adequate  remedy  at  law.     Ewing  r. 

lead  in  their  execution  to  the  commission  St.  Louis,  5  Wall.  418  (1866),  citing  with 

of    irreparable  injury  to    the    freehold  ;  approval  Brooklyn  v,  Meserole,  and  Hey- 

(3)  Where  the  claim  of  the  adverse  party  wood  v.  Bufialo,  above-mentioned;  Han- 

to  the  land  is  valid  upon  the  face  of  the  ne winkle  v.   Georgetown,    15  WaU.   547 

instrument,  or  of  the  proceedings  sought  to  (1872);  Dows  v,  Chicago,  11  WalL  108; 

be  set  aside,  and  extrinsic  facts  are  neces-  ante,  sec.  611,  and  note ;  pott,  sees.  92S| 

sary  to  be  proved,  in  order  to  establish  the  924,  and  cases  in  notes, 
invalidity  or  illegality."    Per  T,  A,  John-         So,  in  New  Jersey,  by  a  long-established 

son,  J.,  15  N.  Y.  534,  541,  approved  and  practice,  courts  of  law  are  regarded  om  tkt 

followed.     Minnesota  Linseed  Oil  Co.  v.  />roper  ^n'^una^f  to  review  the  irregolarities 

Palmer,  20  Minn.  468,  474  (1877) ;  Brehm  or  errors  in  the  acts  and  proceedingi  of 

V.  New  York  (cloud  on  title),  104  N.  Y.  municipal  coqrarations ;  but  equity  wiD, 

186   (1887);    Strusburgh   v.   New  York  where  the  facts  make  a  case  for  equitable 

(cloud   on  title),    87  N.  Y.  452  (1882) ;  interposition,  entertain  jurisdiction.   Mor- 

Jex  i\  New  York  (action  to  recover  back  ris  Canal  &  B.  Co.  v.  Jersey  City,  12  N. 

illegal  asspssraont),  108  N.  Y.  586  (1886);  J.  Eq.  252  (1859) ;  8.  c.  in  error,  Ih,  547; 

Guest  V.  Brooklyn  (multiplicity  of  suits).  State  v.   Jersey  City,   29  N.  J.  L.  441 ; 

69  N.  Y.  506  (1877),  Church,  C.  J.  states  Carron  v,  Martin,  26  N.  J.  L.  594  (1857); 

New  York  doctrine,  infra,  sec  924,  note.  State  o.  Newark,  25  N.  J.  L.  899  ;  Holmes 

Boyle  V.    Brooklyn   (cloud  on  title),  71  v.  Jersey  City,  12  N.  J.  Eq.  299 ;  Attorney- 

N.  Y.  1  (1877).     Injunction  to  prevent  a  General    v.    Paterson,   1    Stock.    (N.  J.) 

mnniciixil  corporation   from  maintaining  624  ;  State  v,  Jersey  City,  80  N.  J.  L 

gratings  over  the  entrance  to  sewers  in  the  521 ;  P).  247  :  Bond  v.  Newark,  19  K.  J. 

gutters  of  a  street,  because  in  cases  of  unu-  Eq.  376  ;  Cross  v.  Morristown,  18  N.  J. 

sual  storms  or  flooils,  leaves,  &c.,  gathered  Eq.  805.     The  right  to  interfere  to  protect 

therein  and  caused  an  overflow  ui>on  the  the  constitutional  and  plain  Ictgal  rights  o( 


a(^'oining    sidewalk,    refused.      Paine    v,  the  citizen  is  recognized  where  the 

Delhi,  116  N.  Y.  224;  b.  o.  26  N.   Y.  sary  elements  and  grounds  of  equity  juris* 

State    Kep.    620,    distinguishing    Seifert  diction  exist.    Matthiessen  k  Y^,%.  QeC 

V.  Brooklyn,  101  N.  Y.  186  ;  1  Pomeroy  Co.  ».   Jersey  City,  26  N.  J.  Eq.  247; 
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§  907  a.  Jnriadiction  in  Bquity  of  the  Federal  Courts  over  Monici* 
pal  Authorities.  —  The  Circuit  Courts  of  the  United  States  sitting  in 

Foley  p.  Passaic,  26  N.  J.  £q.  216 ;  Lieb-  sums  in  improving  the  premises  for  rail- 
stein  V.  Newark,  24  N.  J.  Eq.  200  ;  Jersey  road  purposes;  and  the  city  then  proceeded 
City  V,  Lembeck,  81  N.  J.  Eq.  255 ;  Lewis  to  open  the  street,  proposing  to  pay  dam- 
V,  Elizabeth,  25  N.  J.  Eq.  298  ;  Bogert  ages  as  in  other  cases  where  land  is  taken, 
V.  Elizabeth,  25  N.  J.  Eq.  426 ;  Smith  v.  —  it  was  held  that  a  bill  would  lie  in 
Newark,  82  N.  J.  Eq.  1 ;  infra^  sec.  927.  equity,  in  behalf  of  the  company,  for  can- 
As  a  general  rule  courts  will  not  interfere  cellation  of  the  contract,  or  other  proper 
with  selectmen  in  the  exercise  of  their  relief.  Atlanta  v.  Macon  &  W.  R.  K.  Co., 
judgment  as  to  the  mode  of  making  a  59  Ga.  251 ;  in/ra,  sec.  908,  note.  In 
highway  safe  for  public  travel  {anU^  sees.  Indiana,  in  a  case  where  a  road  was  being 
94,  475,  chap,  xviii.),  but  will  do  so  where  laid  out  on  a  line  other  than  the  one  estab- 
their  object  is  merely  to  promote  the  com-  lished  by  the  proper  authorities,  it  was 
fort  of  travellers,  and  in  so  doing  they  in-  held  that  the  laud-owners  could  not  join 
vade  private  rights.  Suffield  v.  Hathaway,  as  plaintiffs  in  an  action  to  enjoin  the 
44  Conn.  521  (1877) ;  tn/ra,  sec.  927.  See,  trespasser,  because  they  had  separate  and 
also,  Gartside  v.  East  St  I^uis,  48  111.  47;  distinct  causes  of  action,  Heazy  v.  Black, 
Oakland  v.  Carpentier,  13  Cal.  540,  648  ;  90  Ind.  534  ;  but  this  ruling  was  after- 
Intendant  v.  Pippin,  81  Ala.  542,  551,  per  wards  limited  '*  to  a  case  where  the  wrong 
Stone,  J.  ;  Baltimore  v.  B.  &  O.  R.  R.  Co.,  to  each  property -owner  is  a  distinct  and 
21  Md.  50  ( 1863).  When  the  abtUUr  who  independent  trespass  ;  *'  and  the  court  ruled 
complains  of  proceedings  in  respect  to  that  owners  of  lots  abutting  upon  a  street, 
opening  and  improving  streets  may  resort  along  which  a  tovm  threatened  to  wrong- 
to  equity  for  relief  in  Massachusetts,  See  fully  construct  a  drain,  might  join  in  a 
Whiting  «.  Boston,  106  Mass.  89  (1870) ;  suit  for  an  injunction.  Sullivan  v.  Phillips, 
Jones  V.  Boston,  104  Mass.  461 ;  ante,  110  Ind.  320.  AtUe,  sec  661,  note.  More 
chap,  xviii.  on  Streets.  An  owner  of  a  fully,  see  Index,  tit.  AbtUters. 
lot  and  building  cannot  maintain  a  bill  in  •  Where  an  act  authorized  the  issue  of 
equity  to  enjoin  a  city  from  vacating  part  municipal  bonds  to  secure  natural  gas  for 
of  a  street  three  and  one  half  blocks  distant^  public  and  private  use,  the  payment 
so  as  to  permit  it  to  be  occupied  by  the  whereof  and  of  the  interest  thereon  was  to 
Board  of  Trade  with  its  building,  one  be  met  by  the  income  to  be  received  from 
ground  of  this  decision  being  that  the  such  use,  and  from  a  tax  to  be  levied  to 
plaintiff  had  no  special  property-right  in  provide  for  any  deficiency,  it  was  held,  in 
the  part  of  the  street  proposed  to  be  va-  an  action  to  enjoin  the  issue  of  the  bouds, 
eated  different  from  the  public  generally,  that  the  injunction  should  not  be  granted, 
and  hence  was  not  specially  injured,  because  it  did  not  appear  but  that  the 
Chicago  V.  Union  Building  Assoc.,  102111.  revenues  would  be  sufficient  to  meet  the 
879,  899 ;  aiUe,  chap,  xviii. ;  post,  chap,  payments  without  resort  to  taxation.  Per 
xxiii  An  injunction  to  restrain  a  city  Jackson,  J. :  "  Injunctions  are  not  granted 
from  changing  the  grade  of  a  street  upon  the  in  cases  like  the  present  except  when  com- 
oompl&int  of  a  railway  company,  who  had  plainant*s  rights  are  clear,  and  where  an 
purchased  the  right  of  way  over  the  street,  injury  more  or  less  irreparable  is  likely  to 
refoaed ;  ample  remedy  being  given  by  result  to  complainants  unless  defendants 
statutory  proceedings  for  the  recovery  of  are  enjoined.  In  this  case  complainants' 
whatever  damages  may  result  to  it.  Ridge  rights  are  not  clear,  and  the  injury  likely 
Av.  Pass.  Ry.  Co.  v.  Philadelphia,  10  to  result  to  them  is  not  shown  to  be  ir- 
Phila.  87 ;  ante,  sec.  611 ;  post,  sec.  925.  reparable  or  even  serious.  On  the  other 
Where  a  city  conveyed  land  for  value  to  hand,  the  allowance  of  an  injunction  would 
a  railroad  company,  under  a  contract  be  attended  with  serious  and  possibly  ir- 
which  provided  that  a  street  through  such  reparable  loss  and  damage  to  the  city  of 
land  shall  be  forever  closed ;  and  the  com-  Toledo."  Fellows  r.  Walker,  Auditor, 
pany  took  possession,  and  expended  large  &c.,  89  Fed.  Rep.  651. 
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equity  have  no  jurisdiction  to  restrain  the  municipal  authorUies  of  a 
city  from  proceeding,  no  matter  how  wrongfully,  to  remove  a  munia- 
'  pal  ojicer  from  his  office  contrary  to  or  without  authority  of  law. 
One  ground  of  this  doctrine  is  special ;  viz.,  that  the  appoiutment 
and  removal  of  officers  of  a  municipality  are  not  subjects  within 
the  cognizance  of  the  courts  of  the  United  States,  and  that  the 
remedy  of  the  party  aggrieved  must  be  found  under  the  laws  and 
in  the  tribunals  of  the  State.  Another  ground  of  the  doctrine  is 
general;  viz.,  that  the  jurisdiction  of  a  court  of  equity,  Federal  or 
State,  unless  enlarged  by  statute,  is  limited  to  the  protection  of  the 
rights  of  property,  and  does  not  extend  to  entertaining  bills  to  re- 
strain or  to  relieve  against  proceedings  for  the  puuisiimeut  of 
offences,  or  for  the  removal  of  public  officers,  these  being  matters 
within  the  jurisdiction  of  courts  of  common  law,  or  of  the  execu- 
tive and  administrative  departments  of  the  government.^ 

As  to  relief  in  equity  agaiDst  for/eU'  {pod,  sec.  909  ei  seq.),  and  no  naiaance  to 

%W68    under    municipal    oixlinances,    see  the    public  are   shown,   the    appropriata 

chap.  xiL  ante,  sec.  852 ;  chap.  xr.  sec  remedy  to  compel  the  performance  of  a 

680.    Jurisdiction  and  relief  in  equity,  duty  imposed  upon  a  corporation  by  stat- 

see   Index,   tit.   Equity ;   2  Spence   £q.  nte  is  turf  by  decree  in  equity,  hat  by  * 

Juried.  82.  writ  of  mandamus  at  common  law."    /Vr 

Ivjunctum-t  when  granted   in  matters  Oray,  C.  J.,  in  Attorney-General  v.  Boitoi, 

concerning  Municipal  Ekdiona.    Bright-  128  Mass.  460,    479   (1877),    cited  pod, 

ly's  Election  Cases,  622,  578.     And  see  sec.  909,  note  ;  Ee  Sawyer,  124  U.  S.  iOO 

chapters  on  Municipal  Officers  and  ifaiu2a-  (1887).     A  municipal  corporation  otmnd 

mus,  ante  ;  Index,  tit.  Injunction,    Right  be  guilty  of  contempt  in  disobeying  an  in- 

of  county,  or  the  official  body  which  repre-  junction  ;  the  contempt  is  that  of  indlTid- 

sents  it,  to  file  bill  in  chancery  to  re-  als  ;  as,  for  instance,  the  officers  of  a  dty. 

strain  an  illegal  appropriation  of  a  public  Bass  v,  Shakopee,  27  Minn.  250  ;  DaVis 

highway.     Pike  Co.  Inf.  Ct.  Jus.,  &c.,  ».  v.  New  York,  1  Doer  (N.  Y.),  451 ;  Loo- 

Griffin  &  W.  Pt.  PI.  R.  Co.,  9  Ga.  475 ;  don  v.  Lynn,  1  H.  BL  206.     Ante,  cbapu 

and  compare  15  Ga.  89.     In  Georgia  the  xx.     But  because  a  municipal  corpoimtioo 

court  refused,   on  the  case  made,  to  en-  is  not  capable  of  looking  after  its  intucrti 

join    extensive    municipal   improvements  with  the  same  vigilance  as  a  private  p9> 

of  grading  streets,  at  the  suit  of  a  lot-  son,  it  has  a  much  stronger  claim  for  relH 

owner  whose  property  was  threatened  with  notwithstanding  the  laches  and  nef^ligeoee 

damage  by  the  work.     Moore  v.  Atlanta,  of  its  officen  and  attorneys,  than  an  indi* 

70  Ga.  611.      See  ante,  chapters  on  Dedi-  vidua],  under  like  cirenmstancea,  aetiBg 

cation  and  Streets  ;  Index,  tit.  Equity,  In-  in  behalf  of  his  own  interesta.     Lswii  «. 

Junction,     Varick  v.  New  York,  4  Johns.  Elizabeth,  25  N.  J.  Eq.  298. 

Ch.  .'»8.     Discretionary  or  legislative  pow  >  He  Sawyer,  124  U.  8.  200  (18S7).   In 

ers  will  not  be  interfered  with  by  a  court  this  case  the  pofi4se  Judge  of  the  dty  flf 

of  equity  unless  manifest  oppression  or  Lincoln,  Nebraska,  filed  his  Wll  in  eqvity 

abuse   is   shown.     Ante,    sees.    94,    475.  against  the  mayor  and  conndlmen  of  tfart 

Infra,  sec.  908,  note.  city,  charging  that  they  were  proeeading 

The  subjects  of  Mandamus  {ante,  chap,  in  a  high-handed  manner  to  nammm  him 

XX.)  and  Quo  Warranto  (ante,  chap,  xxi.)  from  his  ofice  by  virtue  of  an  ez  pod  fods 

are  separately  treated.    The  true  rule  un-  ordinance,  thereby  depriving  hia  of  tbt 

donbtedly  is  **  that  when  no  misapplica-  protection  guaranteed  to  him  by  the  Ooa* 

tion  of  funds  held  upon  a  public  trust  stitntion  of  the  United  Statea,  and  ptf* 
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§  908  (728).  Remedimi  for  Corporate  XbcoeM  of  Power.  —  But 
since  municipal  corporations  are  invested  with  large  powers  to  en- 
able them  to  execute  specific  objects,  or  to  promote  the  welfare  of 
the  people  who  are  subjected  to  their  rule;  and  since  experience 
shows  how  frequently  their  officers  abuse  or  transcend  their  rightful 
authority  to  the  detriment  or  injury  of  the  inhabitants,  and  how 
necessary  it  is  that  the  latter  should  have  easy  and  effectual  reme- 
dies to  restrain  or  correct  municipal  excesses  of  power ;  and  perhaps 
because  in  the  Code  States  the  ancient  line  of  separation  between 
law  and  Equity  is  not  so  distinctly  maintained  as  formerly,  —  the 
general  tendency  of  the  later  cases  is  to  favor  a  relaxation,  rather 
than  a  strict  application  of  the  rule  adverted  to  in  the  preceding 
sections,  which  denies  the  right  to  resort  to  equity  if  there  exists  a 

ticularly  the  Fourteenth  Amendment,  and  vxaranto,  according  to  the  circumstances 

obtained  a  temporary  ii^anction  from  the  of  the  case,  and  the  mode  of  procedure 

Circiiit  Court  to  proceed  no  further  with  established  by  the  common  law  or  by  stat- 

the   charges   until    further   order.     The  ute.    No  English  case  has  been  found  of 

oity  council   disregarded   the  ii^unction  a  bill  for  an  injunction  to  restrain  the 

and  justified   their  disobedience  on  the  appointment  or  removal  of  a  municipal 

ground  that  the  Circuit  Court  had  no  officer."    He  cites  in  support  of  the  fore- 

jurisdiction  to  make  the  restraining  order,  going  the    following  :    Hagner  p.   Hey- 

The  Circuit  Court  committed  the  mayor  beiger,  7  Watts  &  S.  104  ;  Updegraff  n, 

and  eleven  members  of  the  city  councU  Crans,    47    Pa.    St.    103  ;    Cochran    v. 

for  contempt   ^  Sawyer,  «upra,  was  their  HcCleary,   22   Iowa,    75;   Delahanty  v. 

application   for  a  writ  of  habeas  corpus.  Warner,  75  111.  185 ;    Sheridan  v.  Colvin, 

The  Supreme  Court  of  the  United  States  78  111.  237  ;  Dickey  v.  Reed,  78  111.  261  ; 

decided  that  the  Circuit  Court  had  no  Harris  v,   8chr}'0ck,   82  111.  119  ;   Beebe 

jurisdiction   of   such   a   cause,    that    its  v,  Robinson,   52   Ala.    66  ;    Moulton  p. 

order  for  ii^unction  was  absolutely  void,  Reid,  54  Ala.   820.     He  concludes  that 

as  well  as  its  order  punishing  for  con-  whether  the  proceedings  in  question  be 

tempt,  based  thereon,   and  that  the  re-  considered  as  criminal  or  judicial  or  ad- 

lators  were  entitled  to  be  discharged  on  ministrntive,  stiU  their  only  object  being 

the  habeas  corpus.     The  opinion  of  the  the  removal  of  a  public  officer  from  his 

majority  of  the  court,  delivered  by  Mr.  office,  they  are  equally  beyond  the  juris- 

Jofitice  Oray,  reviews  many  of  the  cases,  diction  and  control  of  a  court  of  equity. 

English  and  American,  as  to  the  nature  Mr.  Justice  Field  concuiTeil,  but  on  the 

of  the  jurisdiction  in  equity  where  not  ground  that  such  questions  belong  to  the 

enlarged    by    statute.      He    says :    "It  domain   of  State  jurisprudence.     Waite^ 

is  equally  well  settled  that  a    court  of  C.  J.,  and  Harlan^  J.,  dissented  from  the 

equi^  has  no  jurisdiction  over  the  ap-  judgment  of  the  court. 

pointment    and    removal  of   public    offi-  The  several  Stales  have  power  to  provide 

oers,  whether  the   power  of   removal  is  and  regulate  proceedings  for  the  removal 

Tested,  as  well  as  that  of  appointment,  of  a  person  from  a  State  office,  nnd  such 

in '  executive  or  administrative  boards  or  le^slation   is    not  in    conflict    with  the 

officers,  or  is  intrusted  to  a  judicial  tri-  Constitution  of  the  United  States  where 

bansL    The  jurisdiction  to  detemdne  the  it  provides  for  bringing  the  party  into 

title  to  a  public  office  belongs  exclusive-  court,   with   notice  of    the  case    against 

\j  to  the  courts  of  law,  and  is  exercised  hiin,  gives  opportunity  to  be  heard,  and 

dtber  by  eertiorari,  error,  or  appeal,  or  by  provides    for    a   judicial    detenninntion. 

mamdamta,  prohibition,  quo  uxirrarUo,  or  Foster  v.  Kansas,  112  U.  S.  201  (1884). 

information  in  the  nature  of  a  writ  of  quo  Notice  ante,  chap,  on  Taxation. 
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remedy  at  law.^  The  state  of  the  law  as  moulded  by  the  courts,  on 
the  subject  of  relief  against  uuauthorized,  wrougful,  and  illegal  cor- 
porate acts,  threatened  or  consummated,  can  only  be  satisfactorily 
ascertained  by  a  general  survey  of  the  field  of  judicial  judgments. 
Grenerally  speaking,  equity  will  interfere  in  favor  of,  or  against, 
municipal  corporations,  on  the  same  principles  by  which  it  is  guided 
in  cases  between  other  suitors.'    For  the  reason  that  these  corpora- 

^  The  courts  profess  loyalty  to  the  role  its  license.  Citizens'  Gas  k  IL  Co.  v.  El* 
mentioned  in  the  text ;  but  it  seems  to  wood,  114  Ind.  332  (1SS7)  ;  anU^  chap, 
the  author  evident,  upon  a  study  of  the  xviiL  The  property  of  an  incorporated 
course  of  decision,  that  the  greater  direct-  village  in  Illinois  is  held  by  the  oorporats 
ness  and  superior  efficiency  of  the  equity  authorities  as  a  trust  for  the  nae  of  the 
jurisdiction  have  insensibly  led  the  courts  public  :  any  unlawful  iuterfoenoe  with  it 
in  these  latter  times,  and  especially  in  the  calculated  to  inflict  upon  the  oommonity 
Code  States,  to  an  extension  of  the  equity  an  irreparable  injury  presents  a  deer  case 
jurisdiction  on  the  ground  of  the  inad-  for  equitable  reliet  In  this  case,  a  dty 
equacy  of  the  remedy  at  law,  when  such  was  enjoined  from  exercising  moDidpal 
remedy  would  not  formerly  have  been  re-  jurisdiction  within  the  territorj  of  a  vil* 
garded  as  inadequate  within  the  original  lage,  and  from  interfering  with  its  prop- 
meaning  of  the  rule.  This  is  a  natural  erty  and  effects.  Hyde  P^rk  v.  ChicagiH 
result  of  the  situation  in  .the  Code  States.  1S4  lU.  156. 

It  is,  perhaps,  one  not  to  be  regretted  if  Bill  by  corporation  to  aet  aaide/miuftf- 

the  auxiliary  writ  of  preliminary  i^junc-  lent  grant  by  its  council.     Oakland  «.  Gar- 

tion  had  not  come  at  the  same  time  to  be  pentier,   18  Cal.   540.     See,  ••  a  aabse- 

much  abused  by  the  ease,  liberality,  and  quently  reported,  21  CaL  642.     See,  aleo^ 

even  improvidence  with  which  it  has  too  O'Brien  County  v.  Brown,  1  Dillon  C  C 

commonly  been  granted,  instead  of  being  K.  58S  (bill  to  set  aside  frmndnlent  jndg- 

limited,  as  it  ever  ought  to  be,  to  cases  ment)  ;  Attorney-General  v.  Wilnn  (biQ 

where  this  writ  is  shown  to  be  reasonably  for  relief  against  fraudulent  alienation  oC 

necessary  to  preserve  pendente  lite,  a  right  corporate  property),  9  Simon's,  30  (1837)  ; 

which  would  be  otherwise  imperilled.  affirmed,  1  Cr.  it  Ph.   1   (1840)  ;  infn, 

*  Attorney-General     v.    Plymouth,    9  sees.  909,  910.      It  seems  that  a  mnnici- 

Beav.  67.    Accordingly,  it  was  held  where  pal  corporation,  in  its  corporate  chaneter, 

the  owner  conveyed  property  to  a  dty  for  a  where  the  alleged  illegal  action  Is   not 

public  way,  in  the  confidence  of  receiving  aimed  at,   and  cannot  affect  the  eorporati 

compensation,  which  the  corporation  failed  rights  or  corporate  property,  cannot  main- 

to  make,  that  he  was  entitled  to  relief,  tain  an  action  to  restrain  or  to  be  rdiefvd 

Walk(>r  i;.  Charleston  Council,  1  Bailey  against  the  levy  of  an  illegal  tax  npon 

£q.  (S.  C.)  443    (1831)  ;   ante,  sec.  907,  the  taxpayers,  as  where  the  board  of  mi* 

note.     Pittsburgh's  Appeal,  118  Pa.  St.  pervisors  of  the  county  are  proceeding  to 

458.    So,  also,  where  a  city,  by  ordinance,  levy  and  collect  an  illegal  tax  npon  tbt 

had  granted  to  a  street  railioay  company  taxable  property  of  the  dtisena  of  one  eC 

the  right  of  way  over  streets  and  a  public  the  towns  in  the  county.    Gnilford  v.  Che 

square,  it  was  enjoined,  at  the  suit  of  the  nango  Co.  Sup.,  18  N.  T.    148  (1855), 

company,  fi*om  closing  the  square  against  per  Denio,  J.,  who  says  :   "The  prindpki 

it     Springfield  By.  Co.  v.  Springfield,  85  affirmed  in  this  court  by  Lorillard  v.  Mob* 

Mo.  674.    A  town  cannot  enjoin  a  natural-  roe,   11   N.  Y.  392,  seem  to   me  hostile 

gas  company  from  using  the  streets  on  the  to  this  action."    And  see  snbeeqnrat  can 

ground  that  it  had  granted  the  exclusive  of  Doolittle  v.  Broome  Ca  8ap^  Ae.,  IS 

right  to  use  them  to  another  company ;  N.  Y.  155,  and  Roosevelt  v,  Dimper,  SI 

but  it  is  entitled  to  enjoin  such  a  company  N.  Y.  318,  beh>w  mentioned,  infra^ 

when  attempting  to  use  the  streets  without  920  ;  infra,  chap.  ^nWl 
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tions  are  intrusted  for  defined  objects,  or  for  public  purposes,  with 
large  powers,  the  courts  have  evinced  some  anxiety  not  to  allow 

Where  the  mayor  is  invested  vrith  the  Where  the  power  exercised  is  legislative  or 

power  of  teeing  that  the  charter  of  the  discretionary,  a  clear  case  must  be  made 

corporatioii  is  faithfaUy  executed,  this  is  to  justify  judicial  interference.    Lane  v. 

a  duty  with  which  he  is  intrusted  for  the  Schamp,  20  N.  J.  £q.  82  ;  ante,  sees.  94, 

common  benefit  of  all  the  corporators,  and  475,  906,  907,    611,  and  note  ;  post,  sec. 

giyes  him  the  right  to  select  the  means  958,  note  ;  Galloway  v.  London,  L.  R.  1 

beat  calculated  to  discharge  it ;  and  in  the  H.  L.  34. 

exercise  of  this  right  he  may,  according  Multiplicity  of  suits.  Where  a  city 
to  the  liberal,  but  somewhat  questionable,  corporation  had  commenced  in  the  Jus- 
view  of  the  Supreme  Court  of  Louisiana,  tices'  Court  seventy-seven  actions  against  the 
in  his  official  name  and  capacity  bring  plaintiff"  at  the  same  time,  to  recover  a 
Muit  to  test  the  legality  of  the  ordinances  separate  and  distinct  penalty  of  $50  for 
and  to  restrain  the  aldermen  or  officers  running  cars  without  a  license,  contrary 
of  the  corporation  from  issuing  warrants  to  ordinance,  the  court  awarded  an  injunc- 
or  doing  acts  in  violation  of  the  laws  tion  against  the  prosecution  of  more  than 
of  the  State  or  the  charter  of  the  city,  one  of  such  actions  until  that  one  could 
Genois,  Mayor  v.  Lockett,  18  La.  545  be  finally  determined,  it  appearing  that 
(1838).  In  Fieri  v,  Shieldsboro',  42  Miss,  the  local  court  had  no  power  to  consoli- 
493  (1869),  the  town  council  passed  an  date  the  actions  or  grant  the  relief  sought, 
ordinance  ordering  the  plaintifl!^  without  and  that  the  concurrent  prosecution  of  all 
showing  any  cause  for  the  order,  to  remove  would  be  unnecessarily  oppressive.  The 
litmber/rom  his  private  property,  and  stat-  ground  of  the  injunction  was  the  power  of 
ing  that,  if  he  ISuled  thus  to  remove  it,  a  court  of  equity,  in  a  proper  case,  to  re* 
the  corporate  officers  would  remove  or  de-  strain  the  prosecution  of  a  multiplictty  of 
atroy  iL  It  not  appearing  that  it  was  a  nui-  suits.  Thinl  Av.  R.  R.  Co.  v.  New  York, 
sance,  the  court  restrained  the  corporation  54  N.  Y.  159  (1873),  distinguishing  West 
from  interference  with  the  plaintiff's  prop-  v.  New  York,  10  Paige,  539.  The  subject 
erty.  It  will  be  observed  that  the  property  of  granting  an  injunction  to  restrain  the 
threatened  to  be  disturbed  was  personal,  enforcement  of  municipal  ordinances  im- 
and  that  the  court  makes  no  reference  to  derwent  consideration  in  a  recent  case  in 
the  point  whether  an  action  at  law  for  dam-  Illinois  (Des  Plaines  v.  Foyer,  123  III. 
ages  would  not  be  an  adequate  remedy.  348).  The  municipality  of  Des  Plaines 
Injunction  in  favor  of  individuals  to  adopted  an  ordinance  prohibiting  any  per- 
prevent  the  municipal  authorities  from  en'  son  from  renting  or  permitting  the  use  of 
eroadking  upon  private  property.  Ante,  any  yard,  ground,  Sec,,  for  any  purpose 
661,  708,   and   cases.      Dudley  v,  whereby  disorderly  persons  were  congre- 


Frankfort,  12  B.  Mon.  (Ky.)  610  ;  gated.  It  was  not  questioned  that  the 
Yarick  v.  New  York  (streets),  4  Johns,  general  subject-matter  of  the  ordinance 
Oh.  58 ;  Bonghner  v.  Clarksburgh,  15  W.  was  within  the  scope  of  the  power  con- 
Ya.  894  ;  Feoria  v,  Johnston,  56  III.  45  ferred  by  the  charter  of  the  municipality. 
(1870) ;  Carter  v,  Chicago,  57  111.  283,  The  municipality  commenced  seven  dis- 
170  ;  Holmes  v.  Jersey  City  (streets),  12  tinct  prosecutions  against  the  same  per- 
K.  J.  Bq.  299  ;  Tainter  v,  Morristown  son  for  violation  of  this  ordinance.  One 
(streets),  19  N.  J.  46;  Clark  v,  Syra-  of  them  was  brought  to  trial,  and  the  de- 
cose  (destroying  mill-dam),  13  Barb.  32  ;  fendant  therein  found  guilty,  whereupon 
£mporia  v,  Soden,  25  Kan.  588  (noted  he  brought  a  bill  in  equity  to  enjoin  the 
ante,  sec  597,  note)  ;  Mason  City  S.  &  M.  municipality  and  its  officers  from  prose- 
Co.  V.  Mason  (town  of),  23  W.  Va.  211  cuting  the  other  suita,  which  were  pend- 
(an  ii^nnction  restraining  a  town  from  ing,  and  from  instituting,  as  it  threntened, 
opening  a  street  through  land  without  the  other  like  prosecutions  against  him  under 
owner^s  consent  and  without  having  con-  the  ordinance,  alleging  his  innocence  of 
demned  it).    Ante,  chap,  zviii.  on  Streets,  the  offence  charged  ;  the  illegality  of  the 
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their  authority  to  be  used  to  oppress  the  inhabitants  within  their 
jurisdiction ;  and  it  may  safely  be  affirmed  that  there  is  a  remedy, 
according  to  the  nature  of  the  case,  by  certiorari,  mandamus,  quo 
warrantOy  prohibition,  appeal,  indictment,  civil  action,  or  in  equity, 
for  all  injurious  abuses  of  power  and  aU  invasions  of  the  legal  rights 
of  persons  subjected  to  municipal  control  or  affected  by  municipal 
action.  There  can  ordinarily  be  no  judicial  restraint  or  interfer- 
ence with  the  bona  Jide  exercise  of  powers,  legislative  or  discre- 
tionary in  their  nature,  and  which  do  not  violate  private  rights.^ 
We  have  had  occasion  already  to  some  extent  to  state,  in  connec- 
tion with  special  topics  discussed,  in  what  cases,  and  in  what  mode, 
corporate  acts  and  proceedings  may  be  judicially  examined  or  re- 
viewed,* but  the  subject  is  of  sufficient  importance  to  require  some 
further  separate  consideration  * 

ordinance  under  which  he  was  prosecuted  ;  Ga.  56  (1855) ;  State  v.  Woodj,  Ih.  612 ; 
that  he  had  no  adequate  remedy  at  law  to  Brodnax  v.  Groom,  64  N.  C.  244  (1870) ; 
prevent  irreparable  injury  of  the  prosecu-  Jenkins  t^.  Andovcr,  108  Mass.  94,  104 
tions  or  the  multiplicity  of  such  prosecu-  (1869);  Cape  May  &  S.  L.  R.  R.  Co.  r. 
tions.  The  bill  in  equity  was  dismissed  Cape  May,  85  N.  J.  £q.  419  ;  Baooo  r. 
on  demurrer.  The  Supreme  Court  of  llli-  Walker,  77  Oa.  886  ;  Waterbaiy  «.  Lar> 
nois  affirmed  this  decree,  holding  that  the  edo,  60  Tex.  519  ;  Alpers  v.  San  Fran- 
question  of  the  legality  or  illegality  of  the  cisco,  82  Fed.  Rep.  503  (application  to 
ordinance  was,  on  the  case  made,  a  ques-  restrain  the  pasaage  of  cm  ordinanet  repeal- 
tion  for  the  common-law  court,  and  not  a  ing  an  ordinance  under  which  the  city 
court  of  equity,  to  decide ;  that  a  court  of  had  contracted  for  the  remoral  of  dctd 
equity  would  not  determine  the  validity  animals,  refused)  ;  Torpedo  Co.  v.  Claren* 
of  an  ordinance  in  any  case  where  the  don,  19  Fed.  Rep.  281.  Where  a  council 
defendant  had  an  adequate  remedy  at  was  empowered  to  determine  finaUy  cer- 
law  ;  and  that  this  case  did  not  come  with-  tain  facts,  as,  in  this  case,  whether  real 
in  the  recognized  head  of  equity  jurisdic-  estate  was  rural  or  not,  it  was  said  that  if 
tion,  based  on  irreparable  injury  or  multi-  **  the  discretion  wns  abused,  no  doobt  the 
plicity  of  suits.  Shope,  J.,  cites  the  power  of  a  court  of  equity  would  be  ade- 
leading  adjudications,  and  distinguishes  quate  to  restrain  the  perpetration  of  a 
the  case  from  Third  Av.  R.  R.  Co.  v.  palpable  wrong."  Erie  r.  Reed,  118  Fk. 
New  York,  64  N.  Y.  159,  and  Wood  v.  St  468.  In  Spring  VaUoy  Water  Works 
Brooklyn,  14  Barb.  425,  considering  it  r.  Bartlett,  16  Fed.  Rep.  615,  it  was  held 
rather  to  fall  under  the  principle  of  Davis  by  Sawyer,  J.,  that  municipal  corponitSoDS 
V.  American  Society,  75  N.  Y.  862.  may  be    enjoined  from   passing  an  ordi- 

Where  numerous  warrants    had  been  j^ance  which  is  not  within  the  scope  of  iti 

issued  against  an  individual  for  violations  powers,  and  which  would  work  an  irrq^ 

of  an  ordinance  which  imposed  a  fine  for  arable  injury,  citing  Davis  v.  New  Toric, 

each  day's  occupation  of  the  public  streets,  1  Duer,  452;  affirmed,  9  N.  Y.  Mi.    See 

—  the  amount  of  the  fine  not  being  suffi-  Spring  Valley  W.  W.  ».   Schottler,   110 

cient  to  give  him  an  appeal,  —  and  the  de-  U.  S.  847  ;  post,  chap,  xxlii. 

fendant  claimed  a  right  of  property  in  the  >  Ante,  sees.  202,  275,  440,  and  note 

street,  an  injunction  was  granted  to  him  611  ;  rrnte,  sec.  897.    See  also  RiehtidiOB 

restraining  the  prosecution  of  the  warrants  v.  Baltimore,  8  Gill  (Md.),  488  (1849); 

until  the  right  of  pro^ierty  could  be  deter-  Alexander  r.   Baltimons    6  Gill    (Md.), 

mined.   Shinkle  v.  Covington,  83  Ky.  420.  888  ;  Dudley  v.  Frankfort,  12   B.  Mob. 

>  Ante,  sec.  94  ;  infra,  sec.  927  ;  Ham^  (Ky.)  610,  615  (1851). 

•liok  o.  Boose  (county-seat  removal),  17  *  Mr.   High  has  collected  and  ititsd 


§  909  BREACH  OF  TRUST  :    BEBfII>Y  IN  EQUITT.  1099 

§  909  (729).  "WliMre  Corporation  itf  a  Tnutee  of  Property  or 
Fonda.  —  In  respect  of  property  held  by  municipal  corporations  in 
trust,  or  clothed  with  public  duties,  equity  has  always  asserted  its 
jurisdiction  to  see  that  the  trusts  were  observed  and  its  public  duties 
in  respect  of  such  property  discharged.^  In  England,  and  probably 
also  in  this  country,  the  bill  may  in  such  cases  be  filed  against  the 
municipal  corporation  and  its  ofBcers  by  the  Attorney-General,  on 
bis  own  motion  or  on  behalf  of  the  corporators  or  persons  interested ; 
or  the  latter  may  perhaps,  in  certain  cases  under  tlie  line  of  decisions 
in  this  country  presently  to  be  mentioned,  exhibit  the  bill  in  their 
own  names.  The  jurisdiction  of  chancery  in  such  cases  over  mu- 
nicipal corporations  is  forcibly  asserted  by  the  House  of  Lords,  in  an 
interesting  and  important  case  in  which  the  corporation  of  Dublin, 
under  an  Act  of  Parliament,  was  the  trustee  offuivis  raised  frora  water- 
rates,  to  supply  the  city  with  water,  and  where  the  bill  charging  the 
corporation  with  breaches  of  trust  and  mismanagement  was  filed  by 
the  Attorney-General  on  behalf  of  the  inhabitants  of  Dublin  paying 
water-rates.*  Here  the  public  were  interested  in  the  proper  admin- 
istration of  the  authority  which  had  been  conferred  upon  the  city 
corporation  in  respect  to  the  supply  of  water  to  the  city  ;  it  is  obvi- 

many  of  the  American  coses  upon  the  sub-  v.  Liverpool,  18  Eng.  Ch.  (1  Mylne  &  Cr. 

ject  of  injunctions  against  municipal  CA>r-  171)  848  (1885).    The  doctrine  of  these 

porations.      High    on  Injunctions,  sees,  cases  was  approved  by  Oray,  C.  J.,  in  At- 

783-795.     See  also  Joyce,  Injunc.  716.  tomey-Gen.   v,    Boston,    123    Mass.    460 

1  Attorney-Gen.  v.  Liverpool,  18  Eng.  (1877),  who,  referring  to  Attorney-Gen.  r. 

Ch.  (1  Mylne  &  Cr.  171 )  843,  859  (1835)  ;  Salem,  103  Mass.  188,  says,  "  if  the  water- 

Attorney-Gen.  v.  Dublin,  1  Bligh  N.  R.  rents  had  been  collected  and  misapplied 

812   (1827);    ante,  sees.    64,   80,    169;  by  the  city  (of  Salem),  there  would  have 

chapter  on  Corporate  Property,  ante,  sees,  been  such  a  misappropriation    of    trust 

567-571 ;    chapter   on    Dedication,  ante,  funds  hehl  by  the  city  for  a  public  chari- 

sec.  6.'>8  ;  Baltimore  v.  B.  &  0.  R.  R.  Co.,  table  purpose  as  would  have  supported  an 

21  Md.  50  (1868) ;  Bamum  v,  Baltimore,  information  in  equity  in  the  name  of  the 

62  Md.  275.      Post,  sec.    920,  note  and  Attorney-General."    Noticed  more  fully, 


infra,  sec.  920,  note. 

It  is  "  a  distinctive  characteristic  of  a  The  principles  on  which  equity  will 

eorpomtum  that  it  is  accountable  in  equity  enjoin  the  proceedings  of  piibhc  officers 

for  misapplication  of  trust  funds,  whereas  are  stated  by  Lord  Cottenham,     Frewin  v. 

any  other  body  of  men,  as  a  parish,  can  Lewis,  18  Eng.  Ch.  (4  Mylne  &  Cr.)  249 

only  (where  relief  can  be  had  at  all)  be  (1838).     See  also  Baltimore  r.  Horn,  26 

touched  through  the  individuals,  or  their  Md.  194  (1866)  ;  Holland's  Case,  11  Mil. 

representatives,  who  have  committed  the  186  ;    Baltimore  v.  Porter.    18   Md.  284 

actual  breach  of  trust."    Grant  on  Coi-p.  (1861);  Attorney-Gen.  v.  Heelis,  2  Sim. 

138.     Mr.  Spence  discusses  the  subject  of  &  Stu.  67;   People  r.   Canal  Board,  55 

the  equity  jurisdiction  over  corporations  as  N.  Y.  890  (1874),  where  the  subject  is 

tmstdes    satisfactorily.       2    Spence    £k}.  discussed  by  Allen,  J.     Attorney-Gen.  v. 

Jarisd.  82-35.  Boston,  123  Mass.  460  (1877) ;  infra,  sec. 

*  Attorney-Gen.   r.  Dublin,    1   Bligh  920,  note.     Duties  and  liabilities  of  public 

K.  R.  812  (1827).    See  also  Attorney-Gen.  officers.     .4n^^,  sec.  237,  nr.d  note. 
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ous  that  there  was  no  adequate  remedy  at  law^  and  hence  the  pro- 
priety of  a  resort  to  equity  by  the  ratepayers,  in  the  name  of  the 
officer  authorized  to  represent  the  king.^ 

§  910  (730).  Fraudulent  Dispositiona  of  Corporate  Property  and 
Abases  of  Powers  relating  thereto.  —  So  the  Couit  of  Chanceiy,  in 
England,  notwithstanding  another  remedy  (which  is  considered  to 
be  cumulative)  is  given  by  statute,  will  relieve  against  /raudulerU 
dispositions  of  corporate  property.  It  will  also  interfere  to  prevent 
municipal  councils  from  abusing  powers  relating  to  property  and 
funds  intrusted  to  them  to  be  exercised  in  conformity  with  law  for 
the  benefit  of  the  incorporated  place  or  its  inhabitants.  The  jast 
and  sound  view  is  taken,  that  the  powers  conferred  by  the  Munici- 
pal Corporations  Act  upon  councils  in  respect  to  the  corporate  funds 
and  corporate  property  are  public  trusts,  and  the  property  owned  by 
the  corporations  is  held  by  them  in  trust  for  the  purposes  specified 
or  authorized  in  the  act ;  and  hence,  if  these  powers  are  abased,  — 
as,  for  example,  the  power  of  a  council  to  award  compensation  to 
officers  of  the  corporation,  or  if  corporate  property  is  coUusively 
alienated,  —  this  is  a  breach  of  trust  of  which  equity  will  take  cog- 
nizance.^   The  uniform  and  settled  mode  of  proceeding  in  England 


^  In  England  it  is  settled  that  in  cases 
sach  as  those  mentioned  in  the  text,  or 
where  the  corporation  is  a  trustee  of  prop- 
erty or  funds  for  public  uses,  it  can  be 
made  to  account  to  the  croum,  on  an  in- 
formation, but  not  to  private  persons  in  a 
suit  in  equity.  Grant  on  Corp.  138  ; 
Skinners'  Co.  v.  Irish  Soc.,  12  CI.  &  F. 
487.  See  also  2  Spence  £q.  Jurisd. 
32-35. 

*  Attorney-Gen.  r.  Poole,  4  Mylne  k 
Cr.  17,  30,  and  overruling  2  Keen,  190, 
206  :  Parr  v.  Attorney-Gen.  8  CI.  k  F. 
409  ;  Attorney-Gen.  v.  Aspinwall,  2 
Mylne  &  Cr.  613,  overruling  Master  of  the 
Bolls,  1  Keen,  513 ;  Attorney-Gen.  o. 
Wilson,  9  Sim.  30  ;  affirmed  by  the  Lord 
Chancellor,  1  Cr.  k  Ph.  1,  noted  infra ; 
Evan  V,  Aton,  29  Beav.  144.  Text  cited 
and  approved.  Place  v.  Providence,  12 
B.  I.  1;  Roper  v,  McWhorter,  77  Va.  214 
(lease  of  ferries  enjoined). 

In  explanation  of  the  English  decisions 
referred  to  in  this  note,  it  may  be  ob- 
served that  by  sec.  92  of  the  Municipal 
Corporations  Act  of  1885  before  mentioned 
i/Mte,  sees.  8,  48),  the  income  of  all  the 


property  belonging  or  payable  to  any  of 
the  old  corporations  waa  to  be  paid  to  the 
treasurer  of  the  new  or  remodelled  oorpoia- 
tion,  and  the  fund  so  created  waa  to  be 
subject  to  the  payment  of  the  debts  of  the 
old  corporation,  to  the  payment  of  the  nla- 
ries  of  municipal  officers,  of  manidpal  elec- 
tion expenses,  municipal  court  ezpenseti 
and  all  other  expenses  incident  to  oanying 
the  act  into  effect ;  with  a  provisioo  that 
any  surplus  should  be  applied,  nnder  the  di- 
rection of  the  council,  for  the  pobUe  bene- 
fit of  the  inhabitants  and  the  improTemeat 
of  the  borough.  In  case  the  borough  food 
thus  obtained  should  prove  insnflidcnt  for 
the  enumerated  purpoeet,  power  is  giYiB 
to  the  council  to  raise  the  deftciency  by 
taxation  or  a  borough  rate.  The  aatbcf 
does  not  see  that  property  tbos  held,  io* 
come  thus  derived,  and  pablie  powwa  thos 
to  be  exercised,  aro  in  eeaeiioe  diflcient 
from  the  property,  income,  and  poven 
ordinarily  appertaining  to  our  Anieikia 
municipalities.  If  thit  be  ao,  the  Eb|^ 
cases  below  cited  aro  eepedally  initraetive. 
Summary  of  lending  £ngiisk  atsfs: 
In  the  leading  case  of  the  Attomey-OtB.  a* 
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in  such   cases  is  by  information  or  by  bill  filed  in  the  court  of 
equity  by  the  Attomey-GeneraL      The  king  as  parens  patriae  insti- 


Aspinwall,  supra.  Lord  Chancellor  CoUen" 
ham  held  that  the  property  in  question 
became,  upon  the  enactment  of  the  Muni- 
cipal Corporations  Act,  subject  to  the  pub- 
lic trusts  declared  by  that  act,  and  was 
not  under  the  absolute  control  of  the  cor- 
poration ;  and  that  if  any  given  appropria- 
tion of  this  fund  or  property  be  not 
consistent  with  the  trust,  but  for  purposes 
foreign  to  it,  the  Attorney-General  has  a 
right  to  file  an  information  or  bill  in 
eqoity,  asking  "  that  the  fund  may  be  re- 
adied, secured,  and  appropriated  for  the 
public,  or  in  other  words,  charitable  pur- 
poses, to  which  it  is  by  the  act  devoted." 
2  Mylne  &  Cr.  618.  He  says:  "  I  cannot 
doubt  that  a  clear  trust  was  created  by 
this  act  for  public,  and  there/ore,  in  the 
legal  jenae  o/the  term,  charitable  purposes, 
of  til  the  money  belonging  to  the  corpora- 
tion at  the  time  of  the  passing  of  the  act." 
lb.  62S. 

On  the  same  principle  Lord  Cottenhani, 
in  the  case  of  the  Attorney-Gen.  v,  Poole, 
supra,  held  that  chancery  had  jurisdiction 
on  an  information  of  the  Attorney-General 
filed  on  the  relation  of  certain  ratepayers 
of  the  corporation,  to  prevent  the  munici- 
pal council  from  awarding  unauthorized 
compensation  to  the  officers  of  the  corpora' 
Hon  out  of  the  borough  fund,  and  that  it 
was  immaterial  that  the  means  of  pay- 
ment were  to  be  raised  by  a  rate  or  tax 
OTcr  the  levy  of  which  the  court  might  not 
have  any  control.  The  ground  of  inter- 
ference was  that  the  fund  of  the  corpora- 
tion, however  acquired,  is  a  trust  fund,  to 
be  used  for,  and  only  for,  purposes  con- 
sistent with  the  provisions  of  the  Munici- 
pal Corporations  Act,  and  that  trustees 
may  in  equity  be  restrained  from  comrait- 
thig  breaches  of  trust.  To  the  objection 
that  "the  information  did  not  impute 
fraud  in  the  proceedings  of  the  council" 
the  Lord  Chancellor  said:  "  But  a  trustee 
may  be  guilty  of  a  breach  of  trust  from 
error  or  ignorance  of  his  duty,  and  if  it 
were  necessary  to  impule  fraud,  the  term 
itielf  need  not  be  used ;  it  is  sufficient  if 
the  facts  stated  amount  to  a  case  of  fraud. " 
Conformably  to  these  principles,  where 
the  municipal  council,  without  authority 
VOL.  11.  —  29 


of  law,  gave  a  bond  to  secure  compensation 
out  of  the  corporale  funds  to  an  officer  of  the 
corporation,  this  was  held  to  be  a  breach 
of  their  trust,  cognizable  in  chanceiy. 
Parr  v.  Attorney-Gen.,  8  CL  &  F.  409. 

So  in  the  Attorney-Gen.  v.  Lichfield, 
18  Simons,  547  (1848),  the  corporation 
was  enjoined  on  an  information  by  the 
Attorney-General  from  ordering  their  treas- 
urer to  pay  out  of  the  borough  fund 
or  any  funds  of  the  corporation  the  amount 
of  a  promissory  note  to  one  Mallett  for 
£200  borrowed  money,  and  the  ground  of 
the  order  was,  in  the  language  of  Vice- 
Chancellor  Shadwell,  that,  "taking  all 
the  Acts  of  Parliament  together,  it  is  quite 
clear  that  the  corporation  had  no  authority 
to  give  the  promissory  note  to  Mallett." 

So,  also,  in  Attorney-Gen.  v.  Norwich, 
16  Simons,  225  (1848),  the  corporation 
¥ras  restrained,  in  a  suit  by  the  Attorney- 
General  at  the  instance  of  ratepayers, 
from  using  the  borough  fund  for  an  unau- 
ihorized  purpose ;  viz.,  to  pay  the  expenses 
of  procuring  an  Act  of  Parliament  to  im- 
prove the  navigation  of  a  river  flowing 
through  the  corporation.  See  Attorney- 
Gen.  V,  Wigan,  84  Eng.  Ch.  (5  De  Gex, 
M.  &  G.)  52  (1854)  ;  Frost  v.  Belmont,  6 
Allen  (Mass.)  152  (1863). 

So  in  this  country,  it  has  been  held 
that  a  New  England  town  cannot  appro- 
priate money  to  pay  the  expenses  of  a 
committee  to  petition  the  legislature  for 
the  annexation  of  the  town  to  another 
town,  thereby  merging  its  own  organiza- 
tion. Minot  V.  West  Roxbury,  112  Mass. 
1  (1873) ;  s.  c.  17  Am.  Rep.  52  ;  ante, 
sec.  479,  note.  In  Sherlock  v,  Winnetka, 
59  111.  389  (1871),  a  fraudulent  and  ille- 
gal exercise  of  the  powers  of  the  munici- 
pal council  looking  to  the  creation  of 
unauthorized  debt  of  the  municipality  was 
treated  as  a  breach  of  trust  and  a  fraud 
upon  the  law,  against  which  equity  would 
relieve  at  the  instance  of  taxpayers  and 
property-owners. 

So  in  Canada  the  members  of  the 
council  are  not  the  corporation,  but  the 
agents  of  the  corporation  for  the  manage- 
ment of  its  affairs  and  funds.  When  these 
agents  are  shown  so  to  misappropriate  the 
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tutes  the  suit  by  his  proper  officer,  the  Attorney-General,  who  files 
the  necessary  information,  or  information  and  bill,  as  a  prerogative 
right,  —  the  right  which  the  sovereign  has  to  caU,  by  his  appropri- 

fonds  of  the  corporatioii  as  to  put  the  corpomtion  of  Leeda,  it  was  held  that 
money  into  their  own  pockets  when  not  chancery  had  jurisdiction  (notwithstand- 
authorized  so  to  do,  a  bill  in  equity  at  the  ing  a  special  remedy  in  the  Municipal  Cor- 
instance  of  a  ratepayer,  Blakie  v.  Staples,  porations  Act)  to  relieve  against  fraudv^ 
18  Grant  (Can.),  67,  or  an  action  at  the  Unt  alienation»of  carpcraU  property^  and 
suit  of  the  corporation,  will  lie  against  that  the  corporation  could  impeach  the 
them  to  recover  it  back ;  and  when  that  fraudulent  acts  of  its  officeFBi  and  main- 
misappropriation  is  mixed  up  with  what  tain  a  suit  to  set  aside  transactionB  Inod- 
may  have  been  rightfully  paid,  it  is  but  ulent  against  it,  though  carried  into  effect 
right,  in  order  to  operate  as  a  safeguard  to  in  the  name  of  members  of  its  coancil ;  and 
the  corporation,  to  cast  the  burden  of  this  right  the  Lord  ChanoeUor  considered 
proof  on  the  agent,  to  separate  from  the  not  to  be  affected  by  the  ditnuDstanee 
appropriation  he  has  received  that  portion  that  the  Attorney-General  had  the  like 
which  he  would  be  legally  entitled  to  take,  power.  A  similar  po%oer  to  proieel  eoqfth 
East  Nissouri  v.  Horseman,  Id  Up.  Can.  rate  property  was  asserted  by  the  MMtUr 
Q.  B.  588.  In  Canada  there  is  not  only  of  the  Bolls  in  The  Attorney-Gen.  i^  liT- 
a  civil  but  a  criminal  remedy.  Daniels  v.  erpool,  13  £ng.  Ch.  (1  Mylne  Jt  Cr.  171)t 
Burford,  10  Up.  Can.  Q.  B.  481.  See,  343  (1885),  where  the  infonnatioQ  was 
further,  Baxter  v,  Kerr,  23  Grant  (Can.),  filed  by  the  Attorney-General  at  the  reia- 
867.  The  treasurer  should  not  pay  money  tion  of  two  merchants  of  Liverpool,  one 
on  any  or  every  draft  and  order  which  the  of  whom  was  a  buigesa  or  ratepaying 
reeve  for  the  time  being  may  direct  him  to  citizen,  against  the  corporation  of  liwr- 
pay.  The  township  moneys  will  probably  pool.  The  line  of  English  deciaions  cited 
be  considered  as  still  in  his  hands,  unless  in  sees.  909  and  910  is  referred  to  at 
paid  out  on  a  proper  1^1  authority,  for  length,  and  distinguished  by  AUet^  J.,  in 
purposes  contemplated  and  authorized  by  People  v.  Ingeraoll,  58  N.  Y.  1  (1874)  ; 
law,  at  least  until  he  has  received  a  formal  post,  sees.  918,  920,  note,  and  caaea,  922  ; 
acquittance  and  discharge  from  the  mu-  ante,  sec  908,  note, 
nicipality.  East  Nissouri  v.  Horseman  et  If  mernberg  of  a  eorporaHam  eomtriu 
a/.,9  Up.  Can.  C.  P.  191,/MT2>ra/^,  C.  J.  a  tchems  to  defraud  a  eorporaiiam  of 
Nor  should  he  pay  money  on  an  illegal  its  property,  they  are  per$<mally  liMe, 
order  or  resolution,  for  an  Act  of  Parlia-  Attorney-Gen.  v.  Wilson,  Jti|mi.  See, 
ment  should  be  regarded  by  him  as  a  also,  Attorney-Gen.  v.  lichfiekU  11 
higher  authority  than  the  resolution  or  Beav.  120 ;  Attorney-Gen.  v.  Leioester,  9 
by-law  of  a  corporation  created  by  an  Act  Beav.  546  ;  Attorney-Gen.  o.  Plymouth, 
of  Parliament.  Daniels  v.  Burford,  10  Up.  9  Beav.  67  ;  Regina  v.  LiverpooU  9  A.  4 
Can.  Q.  B.  481.  And  if  a  treasurer  so  E.  435  ;  Grant  on  Corp.  187-1S9,  142; 
pay  money  on  an  illegal  order  or  resolution,  ante,  sees.  236,  237,  note, 
he  would  be  probably  subject  to  criminal  Whether  funds  derived  by  a  mmnid- 
prosecution.  East  Nissouri  v.  Horseman,  pality  from  taxation  for  mnnicipal  im- 
16  Up.  Can.  Q.  B.  580.  But  he  is  not  now  provements,  the  payment  of  rniuiidpal 
liable  to  any  action  at  law  for  moneys  expenses,  &c.,  ara  cKaritaiU  fimA,  ate 
paid  by  him  in  accordance  with  a  by-law  Attorney-Gen.  v.  Brown,  1  Swaait.  2C5 ; 
or  resolution  of  the  council.  Harrison's  compare  Attorney-Gen.  ».  Hedi%  S  Sim. 
Munic.  Man.  for  Canada  (5th  ed.),  p.  186.  &  Stu.  67.  Both  of  theae  cmm  are  rr- 
In  The  Attorney-Gen.  v,  Wilson,  9  ferred  to  in  Attomey-Gen.  v,  Diiblia,  I 
Simons,  30  (1837),  affirmed  by  the  Lord  Bligh  N.  R.  H.  L.  Gas.  812,  S84.  Sm 
Chancellor,  1  Cr.  k  Ph.  1  (1840),  which  Csrlton  v.  Salem,  103  MaH.  141  (1869K 
was  an  information  and  bill  in  equity  by  referred  to  infrOf  sec  920,  note, 
the  Attorney-General  at  the  relation  of  the 
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ate  officers,  upon  the  several  courts  of  justice,  according  to  the  nature 
of  their  respective  jurisdictions,  to  see  that  right  is  done  to  his  sub- 
jects, who  are  incompetent  to  act  for  themselves.  While  it  is  usual 
to  join  relators  in  the  suit,  it  is  not  necessary.  The  object  in  joining 
them  is  that  the  defendants  may  not  be  oppressed,  without  remedy, 
by  vexatious  suits,  since  the  relators  are  liable  to  costs,  while  the 
crown  is  not} 

§  911  (730  a).  Extent  and  Mode  of  Equitable  Interference  in  thia 
Coimtry.  —  In  tiiis  country  the  preventing  or  the  redressing  of  the 
excesses  of  municipal  power  by  a  resort  to  a  court  of  equity  has , 
given  rise  on  some  points  to  much  contrariety  of  judicial  opinion. 
Corporations  here  derive  their  powers  from  express  legislative  enact- 
ment Most,  if  not  all,  of  the  States  have  an  officer  styled  an 
Attomey-Greneral,  whose  duties  are  prescribed  by  statute ;  and  these 
duties  differ  in  many  respects  from  the  duties  of  the  Attorney- 
Gteneral  in  England.  The  question  has  several  times  arisen  how  far 
this  officer,  or  the  public  law  officer  of  the  State,  may  exercise  the 
powers  which  belong  to  the  office  of  the  Attorney-General  at  common 
law, — to  file  informations  or  bills  in  equity,  to  prevent  or  redress  the 
illegal  acts  of  municipal  officers  and  corporations;  and  connected 
with  this  inquiry  is  the  further  one,  when  or  in  what  cases  private 
persons  may  in  their  own  names  resort  to  equity  to  prevent  the 
municipal  authorities  from  passing  beyond  the  line  of  their  rightful 
powers,  or  to  have  unauthorized  corporate  acts  set  aside  or  the  in- 
jury caused  thereby  redressed  or  corrected.  How  far  a  court  of 
equity  may  control  the  acts  of  municipal  and  public  corporations  or 
of  their  officers,  and  in  what  manner  or  at  whose  instance  it  will 
exercise  its  jurisdiction  where  it  exists,  are  questions  upon  which,  as 
above  observed,  the  courts  in  this  country  are  by  no  means  fully 
agreed.  It  must  suffice,  in  our  further  treatment  of  this  subject,  to 
notice  briefly  the  adjudications  respecting  it,  and  to  state  what,  in 
the  absence  of  controlling  legislative  enactments,  would  appear  upon 
principle  and  sound  public  policy  to  be  the  correct  doctrine,  as  to 
the  extent  and  mode  of  equitable  interference  with  the  exercise  of 
municipal  powers,  or  with  the  acts  of  municipal  officers. 

1  Per  Lord  Bedesdale,  in  the  Attorney-  signed  by  an  officer  thereof ;  where  the 

GfH.  V,  Dublin,  Bligh  N.  R  812  (1827)  ;  name  of  the  corporation  is  written  to  such 

Attorney-Gen.    v,   Birmingham,    3   Law  an  answer,  and  there  is  nothing  to  show 

Bep.  £q.  652  (1867) ;   Attorney-Gen.  v.  that  it  is  unauthorized,  it  will  be  suffi- 

Exeter,  61  £ng.  Cli.  507  (1852) ;  29  Beav.  cient    Harrison  v.  Peoria,  A.  &  D.  R.  R. 

44.     The  answer  of  a  municipal  corpora-  Co.,  77  lU.  11  (1875). 
tion  to  a  bill  in  chancery  need  not  be 
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§  912    (730  &).     Suit  by  Attorney-General  of    the  State.  —  The 

weight  of  authority  seems  to  be  that  the  Attomey-GeDeral  of  a  State, 
or  its  other  public  law  officer,  has  by  virtue  of  his  office  the  right  in 
his  Dame,  or  in  the  uame  of  the  State,  upon  the  relation  of  persons 
interested,  to  bring,  in  cases  which  are  properly  of  equitable  cogni- 
zance and  which  affect  the  public,  a  bill  in  equity  to  prevent  munici- 
pal corporations  from  exceeding  the  line  of  their  lawful  authority, 
or  to  have  their  illegal  acts  set  aside  or  corrected.^    This  doctrine 

1  Davis  i;.  New  York,  2  Daer,  663.  In  intervene  by  civil  action  in  the  name  of 
this  case  the  subject  is  very  learnedly  dis-  the  State  to  recover  money  due  to  the  dty 
cussed  by  Mr.  Justice  Ducr^  who  cites  and  of  New  York  (tn/ra,  sec  918). 
'reviews  the  principal  English  authorities,  In  California,  it  has  been  decided  that 
and  deduces  from  them  the  doctrine  that  where  a  suit  is  institnted  in  the  name  of 
when  the  act  of  a  municipal  corporation,  the  State  by  the  Attomey-Oeneral,  on  the 
which  is  the  subject  of  complaint,  affects  relation  of  the  real  party  in  interest  seek- 
injuriously  and  equally  the  entire  public  ing  relief,  and  the  State  has  no  interest 
within  the  jurisdiction  of  the  corporation,  therein,  the  Attomey-Oeneral,  a»  auch^  his 
the  Attorney-General  is  a  necessary  party,  no  power  to  control  the  suit  or  withdraw 
See,  also,  People  v,  Lowber,  7  Abb.  (N.  Y.)  his  consent  to  the  use  of  the  State's  name, 
Pr.  158,  — an  action  by  the  Attomey-Gen-  to  the  prejudice  of  the  relator.  People  ■. 
eral  to  prevent  the  corporation  from  com-  No.  San  F.  H.  &  R.  Assoc,  8S  CaL  564. 
pleting  an  alleged  unauthorized  contract  See  arUe^  chap.  xx.  as  to  relator, 
for  the  purchase  of  land  on  which  to  erect  In  Missouri  a  very  able  lawyer,  sitting 
a. market-house.  People  v.  New  York,  9  as  a  special  judge  {Shepley,  J.),  apon  a 
Abb.  (N.  Y.)  Pr.  253  ;  10  Abb.  (N.  Y.)  review  of  the  English  cases,  held  that  as 
Pr.  144  ;  Same  v.  Same,  32  Harb.  (N.  Y.)  information  in  equity  by  a  law  officer  of 
102.  In  Doolittle  v.  Broome  Co.  Sup.,  18  the  State  would  lie  to  prevent  the  eoon^ 
N.  Y.  157,  referred  to  tn/ro,  sec.  920,  authorities  from  doing  an  nnaathorised 
DeniOf  J.,  admits  that  the  Attorney-General  act,  such  as  issuing  railroad  bonds.  State 
may  file  an  information  in  equity  to  pre-  v.  Saline  Co.,  51  Mo.  350  (1873) ;  s.  c.  11 
vent  an  act  which  would  be  a  breach  of  Am.  Rep.  454,  fVagner,  J.,  dissenting; 
trust.  The  right  of  the  Attomey-Genend  infra,  sees.  914,  note,  919,  note. 
to  bring  a  suit  to  prevent  the  illegal  issue  Suit  on  behalf  of  all  toayayeri;  when 
of  bonds  by  an  incorporated  town  to  a  once  entertained  by  the  court,  cannot  be 
railroad  company  was  denied  by  Mullin,  J.,  dismissed  without  an  order  of  court 
in  the  Supreme  Court,  and  the  previous  McAden  v.  Jenkins,  64  N.  C.  796,  befioie 
cases  in  that  State  above  cited  were  dis-  Pearson,  C.  J. 

approved;   but  it  is  observable  that  the         In    Upper   Canada  the  mayor  is  the 

learned  judge  seems  to  proceed  upon  the  head  of  the  council,  and  the  heed  sad 

basis,  lK.*lieved  to  be  fundamentally  errone-  chief  executive  officer  of  the  oorporatiQii, 

ous,  "  that  the  people,  that  is,  the  State  in  and  it  is  held  that  a  bill  will  lie  in  equity 

its  corporate  capacity  and  character,  has  no  by  some  of  the  inhabitants  of  a  munici* 

manner  of  interest  "  in  a  litigation  where  pality  alleging  an  illegal  misapplication  of 

the  question  is  whether  corporate  powers  its  funds   by  the  mayor.      Faterson   v. 

which  it  has  granted  have  been  exceeded  Bowes,  4  Grant  (Can.),  170.  TheAttaraer- 

or    not.      People    v.   Miner,    2    I^nsing  General  is  not  a  necessaiy  party  to  soeh 

(N.   Y.),  396  (1868);  reaffirmed.  People  suit.     Ih,     Where  the  mayor  of  a  dty 

V.  Alb.  &  Susq.   R.  R.   Co.,   5   Lansing  secretly  contract«^  to  purchase  at  a  dis- 

(N.  Y.),  25.    In  the  People  r.  Ingersoll,  count  a  large  number  of  the  debentnns 

58  N.  Y.  1  (1874),  and  People  v.  Field,  of  the  city,  which  it  was  expected  would 

58  N.  Y.  491,  the  Court  of  Appeals  de-  be  issued  under  a  contemplatt^  by-law  of 

cided  that  the  Attorney-General  could  not  the  city  council,  and  was  alterwards  him- 
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has  been  asserted  by  an  able  court,  in  a  case  where  there  was  no 
statute  giving  the  Attorney-General  power  to  interfere  to  prevent  an 
abuse  of  corporate  powers,  or  prescribing  the  terms  of  such  inter- 
ference, and  where  the  injury  complained  of  by  the  relatora  was  a 
disregard  of  the  provisions  of  a  municipal  charter,  which  required 
conti'acts  to  be  let  to  the  lowest  responsible  bidder.  It  was  con- 
ceded in  that  case  that  the  Attorney-General  would  have  the  right  to 
enjoin  the  misappropriation  of  a  charitMe  fund  held  by  the  corpo- 
ration ;  and  the  court  considered  that  there  was  no  sulj^tantial  dis- 
tinction between  such  a  case  and  one  where,  under  legislative 
authority,  a  corporation,  authorized  to  raise  funds  by  taxation  for 
specified  purposes  or  on  certain  conditions  only,  threatens  effectually 
to  abuse  its  powers  in  this  respect  by  a  misappropriation  or  unwar- 
ranted use  of  corporate  moneys  or  funds.^ 

§  913.  Same  subjeot.  Tweed  Frauds  in  New  Tork  City.  —  In 
cases  arising  out  of  the  well-known  municipal  frauds  in  New  York 
of  Tweed  and  his  confederates,  it  was  held  by  the  Court  of  Appeals 
that  an  action,  unless  given  by  statute,  could  not  be  maintained 
in  the  name  of  the  State  by  the  Attorney-General  to  recover  a 
judgment  in  the  name  of  the  State  for  moneys  illegally  and  fraudu- 
lently taken  by  the  defendants  from  and  belonging  to  the  city  of 
New  York.     As  the  ownersliip  of  such  moneys  was  in  the  city 

self  an  active  party  in  procuring  and  giv-  pavements,  bnt  the  difference  in  the  bids 

ing  efifect    to    the    by-law    subsequently  was  less  than  $200,  of  which  less  than 

passed,  he  was  held  to  be  a  trustee  for  $30  was  to  be  paid  by  the  city,  and  the 

the  city  of  the  profit  derived  from  the  contractors  had  gone  on  without  objection 

transaction.      Toronto  v,  Bowes,  4  Grant  and  incurred  large  expenses,  and  the  lot- 

(Can.)f  ^8d>  affirmed  in  appeal,  6  Grant  owners  did   not   complain,    the    amount 

(Can.),  1,  and  afterwards  affirmed  by  the  involved  was  too  small  to  warrant  the  in- 

privy  council ;  more  fiiUy  an/c,  sec.  444.  tcrvention  of  the  Attorney-General,  espe- 

Harrison's  Munic.  Man.   (5th  ed.)  320,  cially  as  it  appeared  that  the  error  of  the 

821.  council,  if  any,  was  not  intentional,  but 

1  Attorney  •General  v,  Detroit,  26  Mich,  one  of  judgment  only,    Ant^j  sec.  659. 

983   (1872)  ;    a.   c.    12  Am.    Law    Reg.  A  judgment  of  the  Supreme  Judicial 

(n.  8.)  148.    "Every  misuse  of  corporate  Court  of  Massachusetts  sustained  in   its 

authority  is  in  a  legal    sense  an  abuse  reasoning  the  principles  laid  down  in  the 

of  tmst,  and  the  State,  as  the  visitor  and  text  and  approved  by  the  Supreme  Court 

sapervisory  authority  and  creator  of  the  of  Michigan  in  the  case  just  cited.     At- 

trost,   la  exercising  no  impertinent  vigi-  tomey-Gen.    v.   Boston,    123    Mass.    460 

Unce  when  it  inquires  into  and  seeks  to  (1877) ;  tn/m,  sec.  920,  note  ;  ante,  sec. 

cb*ck  it"    lb.     Per  Cooley,  J.,  who  in  113.    As  to  t7i;wnrfi(m  for  restraining  tax  or 

his  opinion  carefully  considers  what  kind  assessment  for  paving  street  with  patented 

and  degree  of  abuse  of  corporate  power  pavement,     Hobart  v,  Detroit,    7  Mich, 

willjnstify  the  interferenceof  the  Attorney-  246;  Attorney-Gen.  r.  Detroit,  26  Mich. 

General.     It  was  held  in  this  case  that  263  ;    Dean  v.   Charlton,  23   Wis.   590  ; 

where  the  amncil  atoarded  the  contract  to  Harlem  v.  New  York,  33  N.  Y.  309  ;  ante, 

the  kighed  of  two  bidders  for  putting  down  sec.  467. 
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corporation,  the  court  decided  that  the  right  of  actioii  to  recover 
the  same  was  in  that  corporation  and  not  in  the  State.  And  it  was 
further  decided  that  the  fact  that  the  city  corporation  through  its 
officers  fraudulently  colluded  with  the  defendants^  to  protect  them 
from  civil  actions  to  enforce  their  liability,  did  not  give  a  right  of 
action  to  the  State  or  authorize  the  Attorney-General  without  express 
legislative  sanction  to  bring  suit  in  the  name  of  the  State  to  re- 
cover such  moneys,  making  the  wrong-doers  and  the  municipality 
defendants.^ 

§  914  (731).  When  Taxpayers  and  Property-Holder*  may  bava 
Injonotion.  —  In  this  country,  the  right  of  property-holders  or  iaxor 
hie  inJuibitarUs  to  resort  to  equity  to  restrain  municipal  corporations 
and  their  officers  from  transcending  their  lawful  powers  or  violating 
their  legal  duties  in  any  mode  which  will  injuriously  aCTect  the  tax- 
payers, —  such  as  making  an  unauthorized  appropriation  of  the  corpo- 
rate funds,  or  an  illegal  or  wrongful  disposition  of  the  corporate 
property,  or  levying  and  collecting  void  and  illegal  taxes  and  asaesa* 
ments  upon  real  property  under  circumstances  presently  to  be  ex- 
plained,—  has,  without  the  aid  of  statute  provision  to  that  efiTect^ 
been  affirmed  or  recognized  in  numerous  cases  in  many  of  the  States. 
It  is  the  prevailing,  we  may  now  add,  almost  universal  doctrine  on 
this  subject.  It  can,  we  think,  be  vindicated  upon  principle,  in 
view  of  the  nature  of  the  powers  exercised  by  municipal  corpora- 
tions and  the  necessity  of  affording  easy,  direct,  and  adequate 
preventive  relief  against  their  nususa  It  is  better  that  those  im- 
mediately affected  by  corporate  abuses  should  be  armed  with  the 
power  to  interfere  directly  in  their  own  names  than  to  compel  them 
to  rely  upon  the  action  of  a  distant  State  officer.  The  equity  juris- 
diction may,  in  such  cases,  usually  rest  upon  fraud,  breach  of  tmst» 
multiplicity  of  suits,  or  the  inadequacy  of  the  ordinary  remedies  at 
law.     It  is  advisable,  in  view  of  its  importance,  briefly  to  examine 


1  People  V.  Fields,  68  N.  Y.  491  (1874) ; 
People  V.  Ingeraoll,  68  N.  Y.  1  (1874)  ; 
Church,  C.  J.,  and  Rapallo,  J.,  dissenting. 
The  English  cases  referred  to  in  sees.  909 
and  910  of  this  work,  holding  that  the 
Attorney-General,  on  behalf  of  the  crown, 
may  resort  to  equity  to  prevent  the  abuse 
of  corporate  powers  relating  to  property 
and  funds,  even  if  the  doctrine  of  those 
cases  prevailed  in  New  York,  which  was 
not  decided,  were  considered  as  distin- 
guishable from  the  case  before  the  court, 
as  this  voas  a  civil  acticnfor  the  recovery 


of  money,  which  could  only  be  IrotcjpJU  ky 
the  owner,  and  the  owner  was  ths  corpoim- 
tion  and  not  the  State.  The  ooiirts  ol 
New  York  had  preFioosly  held»  erroiMoasly 
as  we  think,  that  the  taxpayers,  as  such, 
were  withont  remedy  in  such  cases.  A< 
sec.  920.  This  condition  of  practical  Mp- 
lessness  against  fraud  was  remedied  by  the 
Acts  of  1 872  and  1881.  Ayers  v.  Lawreim^ 
59  N.  Y.  192;  Metzger  v.  Attica  k  AroKit 
R.  R.  Co.,  79  N.  Y.  171 ;  Oeterhoodtfi 
Rigney,  98  K.  Y.  222 ;  u^fn,  seo.  9», 
and  note. 
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the  doctrine  above  mentioned,  and  the  grounds  upon  which  it  rests, 
in  the  light  of  some  of  the  leading  judgments  of  the  courts,  the 
better  to  see  its  scope,  limitations,  and  application.^ 


^  Equity  has  the  power  to  restrain  the 
collection  of  taxes,  where  fraud  has  oc- 
curred, or  on  proper  case  made,  where  the 
asMssment  or  levy  is  without  legal  author- 
ity. Infraf  sees.  928,  924,  and  cases  ; 
^rst  Nat.  Bank  of  Shawneetown  v. 
Cook,  77  lU.  622  (1875) ;  Brandriff  v, 
Harrison  Co.,  50  Iowa,  164 ;  Dupage  Co. 
Sup.  V.  Jenks,  65  lU.  275 ;  Riley  v.  Western 
Union  Tel.  Co.,  47  Ind.  511  (1874);  Leba- 
noD  V.  O.  &M.  R.  R.  Co.,  77  111.  539  ( 1875). 
The  dodrine  of  the  text  was  approved  and 
applied  by  Pardee,  J.,  in  the  case  of  the 
Liberty  Bell,  where  the  city  of  New  Or- 
leans was  enjoined,  at  the  suit  of  a  tax- 
payer, from  appropriating  city  funds  to 
pay  for  the  transportation  of  the  old  Lib- 
erty Bell  from  Philadelphia  to  New  Orleans 
for  a  centennial  exposition  in  the  latter 
place.  The  learned  judge  well  observed  :  — 
"Municipal  corporations  exhibit  the  high- 
eat  patriotism  in  obeying  the  laws  made 
for  their  government."  The  Liberty  Bell 
(Bayle  v.  N.  O.),  28  Fed.  Rep.  848  (1885). 
See,  alBO,  Harrington  v,  Plainview,  27 
Minn.  224  ;  Willard  v.  Comstock,  58  Wis. 
565 ;  Lynch  v.  Eastern  La.  F.  &  M.  Ry. 
Co.,  57  Wis.  430  (to  enjoin  delivery  of 
railway  aid  bonds)  ;  Robertson  v.  Breed- 
love,  61  Tex.  816  (restraining  issue  of 
bonds  by  a  county);  Richmond  ».  Cren- 
shaw, 76  Va.  936,  and  cases  cited ;  fol- 
lowed Shenandoah  Valloy  R.  R.  Co.  v, 
Clarke  County,  78  Va.  269  ;  Roper  v,  Mc- 
Whorter,  77  Va.  214;  Sackett  v.  New 
Albany,  88  Ind.  473 ;  Butler  v.  Detroit, 
48  Mich.  552  ;  Scott  v.  Alexander,  23 
8.  C.  120  (aldermen  required  to  pay  the 
costs  personally  in  an  action  restraining 
them  from  increasing  the  municipal  debt 
beyond  the  statutory  limit).  The  mti- 
nicipal  corporation  itself  was  held  not  to 
be  entitled  to  invoke  a  court  of  e<iuity  to 
restrain  the  collection  of  a  tax  by  State  and 
county  officers  upon  private  property  within 
its  limits,  though  the  tax  was  levied  to  pay 
its  bonds  alleged  to  be  illegal.  Waverly  v. 
Auditor,  100  IlL  854. 

To  entitle  a  party  to  relief  in  equity, 
he  mutt  bring  his  case  under  some  acknowl- 


edged head  of  equity  jurisdiction;  the 
mere  illegality  of  the  tax  without  more,  or 
the  threat  to  sell  property  for  its  satis- 
faction, is  generally  held  not  to  be  suffi- 
cient, but  the  authorities  on  this  point  are 
not  uniform,  since  some  courts  will,  at  the 
instance  of  the  taxpayer,  enjoin  the  collec- 
tion of  any  tax  or  assessment  that  is  ad- 
mitted or  clearly  shown  to  be  illegal  or 
void.  Dows  V,  Chicago,  11  Wall.  108 ; 
Hunnewinkle  v.  Georgetown,  15  Wall. 
547;  Ala.  Gold  L.  Ins.  Co.  v.  Lott,  54 
Ala.  499  ;  Montgomery  v,  Sayre,  65  Ala. 
564  ;  Lemont  v.  Singer,  &c.  Stone  Co.,  98 
111.  94  ;  Corrothers  v.  Clinton  Dist.  Bd.  of 
Ed.,  16  W.  Va.  527 ;  Mobile  v.  Baldwin, 
57  Ala.  61 ;  Sav.  &  L  Soc.  r.  Austin,  46 
Cal.  415  ;  Porter  v.  Rockford,  R.  I.  &  St. 
L.  R.  R.  Co.,  76  III.  561  (1875) ;  Elkton 
Land  Co.  v.  Ay  en,  62  Ala.  418  ;  C.  B.  & 
Q.  R.  R.  Co.  r.  Siders,  88  III.  821  ;  Co- 
lumbia Co.  Comm'rs  v.  Bryson,  18  Fla. 
281  (1871);  Floyd  v.  Gilbreath,  27  Ark. 
675  ;  Heywood  v.  Buffalo,  14  N.  Y.  534  ; 
McDonald  v.  Murphree,  45  Miss.  705 ; 
Sayre  v.  Tompkins,  23  Mo.  448  ;  Barrow 
V.  Davis,  46  Mo.  894  ;  U.  P.  R.  R.  v. 
Lincoln  Co.,  2  Dill.  C.  C.  297  ;  Weaver 
V.  State,  89  Ala.  535  ;  Cook  County  r. 
Chicago,  B.  &  Q.  R.  R.  Co.,  36  III.  460. 
But  sec  post,  sees.  923,  924 ;  Williams  v. 
Pinncy,  26  Iowa,  436  ;  Jeffersouville  v. 
Patterson,  82  Ind.  140;  Humes  i;.  Atchi- 
son, 2  Kan.  454  ;  Warden  v.  Fond  du  Lac 
Co.  Sup.,  14  Wis.  618  ;  and  the  payment 
of  such  portion  as  is  alleged  to  be  legal 
may  be  made  a  condition  precedent  to  the 
granting  of  the  relief  sought.  Deeflir  v. 
Bowen,  61  Ind.  29.  **  The  collection  of  a 
legal  tax  will  not  be  restrained  to  prevent 
the  enforcement  of  an  illegal  one."  Cov- 
ington V.  Rockingham,  98  N.  C.  134 ; 
I^ndon  V.  Wilmington,  78  N.  C.  109  ; 
Stilzv.  Indiana])olis,  81  Ind.  582.  See  also 
High  on  Injunctions,  sec.  498  ;  more  fully, 
infra,  sees.  923,  924.  and  notes  as  to  re- 
straining the  collection  of  illegal  taxes. 
A  resident  cannot  enjoin  the  collection  of 
license  tax  for  which  he  is  liable,  but  a 
city  may  enjoin  him  from  carrying  on  his 
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§  915.    Same  subject.    Rationale  of  Doctrine;  Anthor's  View. — 

The  doctrine  of  the  preceding  section  is  also  supported  by  an  analogy 
supplied  by  a  settled  rule  of  equity  applicable  to  private  corporations. 
In  these  the  ultimate  cestuis  que  trust  are  the  stockholders.  In 
municipal  corporations  the  cestuis  que  trust  are  in  a  substantial 
sense  the  inhabitants  embraced  within  their  limits.  In  each  case 
the  corporation,  or  its  governing  body,  is  a  trustea  If  the  governing 
body  of  a  private  corporation  is  acting  ultra  vires  or  fraudulently, 
the  corporation  is  ordinarily  the  proper  party  to  prevent  or  redress 
the  wrong  by  appropriate  action  or  suit  in  the  name  of  the  corpor> 
ation.  But  if  the  directors  will  not  bring  such  an  action,  our 
jurisprudence  is  not  so  defective  as  to  leave  creditors  or  share- 
holders remediless,  and  either  creditors  or  shareholders  may  insti- 
tute the  necessary  suits  to  protect  their  respective  rights,  making 
the  corporation  and  the  directors  defendants.  This  is  a  necessary 
and  wholesome  doctrine.  Why  should  a  dififerent  rule  apply  to  a 
municipal  corporation  ?  If  the  property  or  funds  of  such  a  corpor- 
ation be  illegally  or  wrongfully  interfered  with,  or  its  powers  be 


business  until  he  pays  it  (New  Orleans  r. 
Becker,  81  La.  An.  644),  upon  the  ground 
that  he  might  by  appeals,  &c.,  protract 
the  litigation  for  a  long  period  of  time, 
and  thus  carry  on  his  business  without 
paying  tax,  and  after  tedious  litigation 
there  might  be  no  property  out  of  which 
to  collect  it     Ih. 

The  author  directs  attention  to  the  de- 
cision below  cited  of  the  United  States 
Supreme  Court,  as  to  the  equitable  condi- 
tions which  should  be  met  before  a  court 
of  equity  will  enjoin  the  collection  of 
taxes.  State  Railroad  Tax  Cases,  92  U.  S. 
575  (1875).  Suggested  distinction  be- 
tween enjoining  local  and  municipal  taxes 
and  State  taxes  levied  for  general  revenue. 
Parmley  v,  St.  L.,  I.  M.  &  S.  R.  R.  Co., 
3  Dillon.  25  (1874).  Where  a  city  had 
disregarded  the  forms  prescribed  in  its 
chaiter  for  the  letting  of  wharves  and  in 
not  inviting  competition  by  publication  or 
other^'ise,  and  had  passed  an  ordinance 
authorizing  a  lease  of  wharves  upon  terms 
disadvantageous  to  itself  and  its  inhabit- 
ants, the  Supreme  Court  of  Louisiana 
held  that  individual  taxpayers  suing  for 
themselves,  and  others  in  a  like  situation, 
had  a  standing  in  court  in  an  action  to 
prevent  the  execution  of  the  lease  and  to 
annul    the   ordinance.      Handy  v.   New 


Orleans,  39  La.  An.  107.  To  same  ^i«t 
Conery  r.  New  Orleans  Water  Works  Co., 
39  La.  An.  770.  A  city  may  be  ei^joiiied 
from  selling  land  dedicated  as  a  cnmmoii, 
at  the  suit  of  an  inhabitant  whose  indi- 
vidual rights  as  to  his  own  property  an 
threatened.  Cummings  r.  St.  Louis,  90 
Mo.  259 ;  see  anie,  chap,  on  DedicatioD. 
Where  a  city  had  reached  the  limit  of  in- 
debtedness permitted  by  its  charter,  it  was 
enjoined  from  carrying  out  a  contract  for 
its  water  supply  which  might  have  made 
it  liable  for  a  large  increase.  Davenport 
V,  Kleinschmidt,  6  Mont.  502  ;  see  aaii, 
cliap.  xiv.  on  effect  of  tranacendiug  the 
authorized  limit  of  indebtedness  ;  fi0«, 
sec.  919,  note.  The  plaintiff  in  an  actioii 
to  contest  the  validity  of  an  election  au- 
thorizing the  issue  of  county  bonds  for 
erecting  public  buildings,  is  not  entitled 
merely  upon  his  verified  petition,  as  a 
matter  of  right,  to  a  temporary  injnnctioD 
restraining  the  issue  of  the  bonds.  John- 
son V.  Wilson  County,  84  Kan.  670; 
supra,  sec.  912,  note;  jxw<,  sec  919^ 
note  ;  Richmond  r.  Davis,  108  Ind.  449 
(action  to  enjoin  the  unauthorized  ezpsn- 
diture  of  corporate  funds  or  m^wg  «  M 
investment  of  them).  See  jioi^  seca.  919^ 
923,  notes. 
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misuaed,  ordinarily  the  action  to  prevent  or  redress  the  wrong  should 
be  brought  by  and  in  the  name  of  the  corporation.  But  if  the  officers 
of  the  corporation  are  parties  to  the  wrong,  or  if  they  will  not  dis- 
.charge  their  duty,  why  may  not  any  inhabitant,  and  particularly 
any  taxable  inhabitant,  be  allowed  to  maintain  in  behalf  of  all  simi- 
larly situated  a  class  suit  to  prevent  or  avoid  the  illegal  or  wrongfid 
act?  Such  a  right  is  especially  necessary  in  the  case  of  municipal 
and  public  corporations,  and  if  it  be  denied  to  exist,  they  are  liable 
to  be  plundered,  and  the  taxpayers  and  property-owners  on  whom 
the  loss  will  eventually  fall  are  without  effectual  remedy. 

§  916.  Same  subject.  Judgment  of  the  Supreme  Court  of  the 
United  States.  —  This  doctrine  has  received,  since  the  foregoing  sec- 
tions were  written,  the  weighty  sanction  of  the  Supreme  Court  of 
the  United  States.  II  is  said  by  Mr.  Justice  Field,  in  delivering  the 
judgment  of  the  court,  that  "  of  the  right  of  resident  taxpayers  to 
invoke  the  interposition  of  a  court  of  equity  to  prevent  an  illegal 
disposition  of  the  moneys  of  the  county,  or  the  illegal  creation  of  a 
debt  which  they,  in  common  with  other  property-holders  of  the 
county,  may  otherwise  be  compelled  to  pay,  there  is  at  this  day  no 
serious  question.  The  right  has  been  recognized  by  the  State  courts 
in  numerous  cases  ;  and  from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  danger  of  their  abuse,  and  the 
necessity  of  prompt  action  to  prevent  irremediable  injuries,  it  would 
seem  eminently  proper  for  courts  of  equity  to  interfere,  upon  the 
application  of  the  taxpayers  of  a  county,  to  prevent  the  consumma- 
tion of  a  wrong,  when  the  officers  of  these  corporations  assume,  in 
excess  of  their  powers,  to  create  burdens  upon  property-holders. 
Certainly,  in  the  absence  of  legislation  restricting  the  right  to  in- 
terfere in  such  cases  to  public  officers  of  the  State  or  county,  there 
would  seem  to  be  tio  substantial  reason  why  a  bill  by  or  on  behalf  of 
individual  taxpayers  should  not  be  entertained  to  prevent  the  misuse 
of  corporate  power.  The  courts  may  be  safely  trusted  to  prevent 
the  abuse  of  their  process  in  such  cases."  ^ 

1  Crompton  v.  Zahriskie,  101  U.  S.  601 
(1879),  per  Field,  J.,  approving  text ; 
foHowed  in  The  Liberty  Bell,  23  Fed. 
Bepu  843;  noted  supra,  sec  914,  note; 
8.  P.  Nonnand  v.  Otoe  Co.  Comm'rs,  8 
Neb.  18 ;  Page  v.  Allen,  58  Pa.  St.  338 ; 
Webster  v.  Harwintou,  32  Conn.  131  ; 
Olirer  v.  Keightley,  24  Ind.  514 ;  Valpa- 
imuov.  Gardner,  97  Ind.  1  (1884);  Terrett 
r.  Sharon,  84  Conn.  106  ;  Merrill  v.  Plain- 
field,  45  K.  H.  126  ;  Drake  v.  Phillips,  40 


111.  388  ;  Wade  p.  Richmond,  18  Gratt 
(Va.)  583;  Douglass  v.  Placenrille,  18 
Cal.  643 ;  Stevens  v.  Rutland  &  B.  K  R. 
Co.,  29  Vt.  546  ;  Gifford  v,  N.  J.  R.  R. 
&  T.  Co.,  10  N.  J.  Eq.  171  ;  Baltimore  v. 
Gill,  31  Md.  375  ;  Hooper  v,  Ely,  46  Mo. 
505.  See,  also,  Patterson  v.  Bowes,  4 
Grant  (Can.),  170  ;  West  Gwillimbury 
r.  Hamilton  &  N.  W.  R.  R.  Co.,  23 
Grant  (Can.),  383;  Cooley  on  Taxation, 
chap.  xxiv. ;  1  Pomeroy  Eq.  Juris,  sees. 
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§  917  (732).    Same  siibjeot.    State  Court  Deoiaiona ;  Conneotioot 

—  The  Supreme  Court  of  Connecticut,  in  holding  that  a  citizen  and 
taxpayer  of  an  incorporated  city  is  entitled  to  an  injunction  to  r^ 
strain  an  illegal  or  wrongful  appropriation  of  the  money  of  the  cUy, 
says  in  substance  that  this  is  so  because  the  city  corporation  holds  its 
moneys  for  the  corporators,  the  inhabitants  of  the  city,  to  be  expended 
for  legitimate  corporate  purposes ;  and  a  misappropriation  of  these 
funds  is  an  injury  to  the  taxpayer,  for  which  no  other  remedy  is  so 
effectual  or  appropriate.  If  the  money  is  taken  out  of  the  tieasury, 
one  person  cannot  well  sue  either  the  city  or  the  person  who  re- 
ceives the  money  for  his  proportion,  and  it  is  impracticable  for  all 
to  unite  in  such  a  suit.'  And  when  the  amount  thus  misappropri- 
ated is  subsequently  needed  for  legitimate  purposes,  a  citizen  cannot 
resist  the  necessary  tax  to  raise  the  same  because  the  corporaticm 
had  at  a  prior  time  misappropriated  money.^ 

2o9-270.     In  lotoa  a  mere  taxpayer  can-  499,  504,  applying  the  same  principle  to 

not  (|uestiou  the  power  of  a  ci^  to  grant  the  misappropriation  of  corporate  prop- 

an  exclusive  right  to  construct  and  operate  erty ;  Webster  v.  Harwinton,   82  Conn, 

water- works.    Dodge  v.  Council  Bluffs,  57  181;   Terrett  o.  Sharon,  S4  Conn.  106; 

Iowa,  560  ;  Grant  v.  Davenport,  36  Iowa,  Jacksonport  v.  Watson,  83  Ark.  704  ;  Tin 

396.     Aide,  chap,  xviii.  Liberty  Bell,  23  Fed.  Bep.  843  ;  noted, 

The  proper  remedy  against  applying  part  $upra,  sec.  914,  note  ;  approving  text, 
of  a  city  tax  to  payment  of  an  indebtedness         Though  money  has  been  illegally  voted 

in  excess  of  the  constitutional  limit  is  by  an  by  a  city  or  town,  and  though  tbs  peti- 

action  to  restrain,  not  its  collection,  but  its  tioners  are  entitled  to  resort  to  eqoi^  to 

misapplication.     Strohm  v.  Iowa  City,  47  restrain  illegal  appropriationa,  yet  if  thej* 

Iowa,   42.     A  citizen  and  taxpayer  held  have  been  guilty  of  griM  lacka^  and  hare 

not  to  be  entitled  to  enjoin  a  city  council  knowingly  permitted  third pentrng  to  iseor 

from  entering  into  a  contract  to  light  the  liabilities  in  good  faith,  relying  upon  sack 

streets  without  showing  that  he  would  appropriation  for  reimbursement,  an  »• 

sustain  injury  by   the    proposed  action,  junction  will  be  denied.     Tash  «.  Adams* 

Searle  v.  Abraham,  73  Iowa,  507  (1887).  10  Cush.  (Mass.)  252  (1852) ;  a.  P.  Stev- 

If  county  bonds  are  issued  and  placed  art  v.  Kalamasoo,  30  Mich.  69 ;  Peofde  w, 

in  the  hands  of  individuals  for  a  railway  Maynard,  15  Mich.  468.     But  partiet  ia 

company,  before  performance  of  the  con-  whose  favor  the  illegal  vote  was  madi^ 

ditions  upon  which  they  were  voted,  they  though  they  incurred  expenditorcs  on  tki 

being  improperly  in  6uch  persons'  hands,  faith  of  it,  are  not  thinl  perMNis  in  tki 

any  disposition  of  thcni,  except  delivering  meaning  of  the  principle.     Claflia  i.  Hop> 

them  back  to  the  county  authorities  may  kinton,  4  Gray  (Mass.),  602.      OxDpan 

be  enjoined.     Jackson  Co.  Sup.  v.  Bnish,  New  I/ondon  v.  Brainard,  tupra  ;  Hodges 

77  111.59(1876).  V.  Buffalo,  2  Denio  (N.  Y.),  no.    See  la- 

*  Washington    v.    Harvard,    8    Cush.  dex,  tit  UUra  Vires. 


(Mass.)  66  (1851);  jyostt  chap,  xxiii.  sec.  If  an  appropriation  of  money  he 

751.  for  tuH)  otjeetSf  one  latc/ul  and  the  ciker  moi, 

*  New  London  v.  Brainard,  22  Conn,  and  it  cannot  be  distingniahed  and  ssp- 

552  (1853)  (appropriating  money  to  celc-  arated,    the  whole    will    be    held  Toid; 

brate  the  Fourth  of  July).     Approved,  otherwise  the  oonrt  will  enjoin  orivUeve 

Harney  v.  Indianapolis,  32  Ind.  244  ;  ante,  against  the  expenditure  which  is  nnkv* 

tec.  149.     Scofield  v.  Eighth  School  Dis-  ful.   Roberts  v.  New  York,  5  Abb.  (N.  T.) 

trict  (illegal  use  of  school-house),  27  Conn.  Pr.  B.  41 ;   Howes   v.  Radne,  21  Wk 
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§  918  (733).  Same  subjeot.  Maryland  Deoioioii.  —  The  same 
doctrine  has  been  expressly  sanctioned  by  the  Court  of  Appeals  in 
Maryland,  in  a  case  in  which  it  was  held  that  residents  and  tax- 
payers of  a  city  might  file  a  bill  in  equity  to  restrain  the  corporation 
and  its  officers  from  taking  steps  to  carry  out  a  city  ordinance  creat- 
ing a  debt  in  violation  of  the  Constitution.^  Mr.  Chief  Justice 
Bartol,  in  giving  the  judgment  of  that  tribunal,  observed  that ''  in 
this  State  the  courts  have  always  maintained  with  jealous  vigilance 
the  restraints  and  limitations  imposed  by  law  upon  the  exercise  of 
power  by  municipal  and  other  corporations.  If  the  right  to  main- 
tain such  a  bill  as  this  be  denied,  citizens  or  property-holders  would 
be  without  adequate  remedy  to  prevent  the  injury  which  might 
result  to  them  from  the  unauthorized  or  illegal  acts  of  the  municipal 
government  or  its  officers  and  agents." 

§  919  (734).  Same  subjeot.  DeoiBions  elsewhere.  —  So  else* 
where,  and  because  that  the  remedy  in  equity  is  more  direct, 
speedy,  and  effectual  than  by  certiorari,  it  is  held  that  equity  will 
entertain  jurisdiction  of  a  bill  on  behalf  of  taxpayers  to  enjoin  the 
misapplication  of  the  moneys  of  the  corporation.  Based  upon  such 
considerations,^  it  has  been  well  decided  that  one  or  more  taxpayers, 


614;  Jackflonport  v.  Watson,  88  Ark. 
704,  approving  text. 

County  anpenriaon  cannot,  without  the 
aid  of  legislative  authority,  pay  a  debt, 
though  meritoriouB  if  it  had  been  legally 
contracted,  which  is  not  legally  obligatory 
upon  the  county.  People  v.  Stout,  28 
Barb.  849.  See  ante,  sees.  75,  454  ;  infrOf 
see.  919. 

1  Baltimore  v.  Gill,  81  Md.  875,  895 
(1869)  {ante,  sec.  180);  approving  New 
London  v.  Brainard,  supra,  and  Merrill  v. 
Plainfield,  45  K.  H.  126 ;  and  disapprov- 
ing Rooaevelt  V.  Draper,  28  N.  Y.  818,  and 
Doolittle  V.  Broome  Co.  Sup.,  18  N.  Y. 
155,  mentioned  below,  sec  920.  See,  also, 
in  Maryland^  Frederick  v.  Groshen,  20 
Md.  486  ;  Baltimore  v.  Porter,  18  Md. 
2S4  (1861);  Kelly  v.  Baltimore,  58  Md. 
184 ;  cited  infra,  sec  922,  note.  See 
CoulM>n  r.  Portland,  Deady,  481. 

*  Colton  p.  Hanchett,  18  111.  615 ; 
FUoe  9,  Providence,  12  R.  I.  1,  approv- 
ing text ;  Mt.  Carbon  C.  &  R.  R.  Co.  v. 
Blanchard,  54  111.  240  (1870);  Sherlock  v. 
Winnetka,  59  lU.  889  (1871);  Follmer  9. 
Knckolls  Co.  Comm*rs,  6  Neb.  204  (1877); 


Wade  V.  Richmond,  18  Gratt.  588  (1868); 
Harney  v,  Indianapolis,  82  Ind.  244 ; 
Madison  v.  Smith,  88  Ind.  502  ;  Rich- 
mond V.  Davis,  108  Ind.  449  ;  infra,  sec. 
923.  See,  also,  Sherman  v.  Carr,  8  R.  I. 
431  (1867);  Newmeyer  v.  Mo.  k  Miss. 
R.  R.  Co.,  62  Mo.  81  (1878);  s.  c.  14  Am. 
Bep.  894,  and  note,  holding  that  a  bill 
by  taxpayers  of  a  county  in  the  name  of 
themselves  and  all  the  other  taxpayers  of 
the  county  to  anmU  an  illegal  railroad 
aubacription  by  the  county  court  was  well 
brought,  and  that  the  State  was  not  a  ne- 
cessary party.  Any  citizen  and  taxpayer 
may  prevent  the  issue  and  sale  of  void 
bonds  by  a  municipal  corporation.  Dela- 
ware Co.  Comm'rs  v.  MeCliutock,  51  Ind. 
325  (1875)  ;  Livingston  Co.  Sup.  v. 
Weider,  64  111.  427  (1872);  Allison  v. 
Louisville,  H.  C.  &  W.  Ry.  Co.,  9  Bush, 
247  (1872);  Bound  r.  Wis.  Cent.  R.  R. 
Co.,  45  Wis.  548  ;  Wright  v.  Bishop,  88 
111.  802  ;  Cole  v,  Hanchett,  18  111.  615  ; 
Perry  v.  Kinnear,  42  IlL  160;  Marshall  v. 
Silliman,  61  111.  218  ;  Beauchamp  v.  Kan- 
kakee Co.  Sup.,  45  111.  274  ;  Drake  r. 
PhUlips,  40  111.  392  ;  Sherlock  v.  Win- 
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without  showing  any  other  injury  than  that  which  they  will  suffer 
in  common  with  other  property-holders  of  the  municipality,  may  file 
a  bill  to  restrain  the  aUowauce  and  payment  of  an  illegal  claim,  or 
the  collection  of  a  tax  for  unauthorized  objects,  such  as,  for  example, 
to  pay  a  fraudulent  or  collusive  judgment;^  or  to  pay  the  expenses 

of  a  railroad  survey  which  there  was  no  power  to  make  ;  *  or  to  le- 

netka,    59    lU.    889  ;    Chestnutwood  v,  the  State  v.  Saline  Co.  Court,  51  Mo.  850 

Hood,    68   lU.    132;   Springfield   v.    Ed-  itvraaheld  thsii  the  State,  through  Us  AUor- 

wards,  84  lU.  626.      An  act  of  the  legishi-  iiey-Omeral,  or  other  proper  law  officer, 

ture  authorizing  a  municipal  corporation  might  maintain  a  proceeding  by  iojunc* 

to  subscribe  for  stock  in  railroads,  and  to  tion  to  restrain  the  iD](>osition  and  coilec- 

issue  bonds  to  pay  for  the  same,  does  not  tion  of  an  illegal  tax.    It  is  said  the  abore 

authorize  it  to  contribute  to  a  railroad  by  cases  are  not  in  strict  accord  with  Deane 

indorsing  its  bonds ;  and  upon  the  com-  v.  Todd,  22  Mo.  90 ;  Sayre  v.  Tompkioa, 

plaint   of  a  taxpayer,  or  citizen  of  the  28  Mo.   448 ;  Barrow  v.  Davis,   46  Ma 

corporation,  a  court  of  equity  wiU  enjoin  894  ;   Leslie  v,  St.  Louis,  47   Mo.   478 ; 

such  indorsement.      Blake  v.  Macon,  58  Steines  v,  Franklin  County,  48  Mo.  176, 

Ga.  172  (1874).     In  a  suit  by  taxpayers  which  assert  the  doctrine  that  conrts  of 

to  enjoin  collection  of  a  tax  in  aid  of  a  equity  will  not  interfere  by  ii^anction  to 

subscription  to  a  railroad,  it  is  error  to  restrain  the  collection  of  an  illegal  and 

admit  the  directors  of  the  company  as  void  tax.  The  distinct  ground  upon  which 

parties  defendant.     The  company  has  no  the  court  based  its  conclusion  was  that 

interest  until  the  tax  is  coUected.  Jager  v,  in  such  cases  courts  of  equity  will  not 

Doherty,  61  Ind.  528.  interfere,  because  there  was  a  complete 

The  decisions  in  Missouri  on  the  sub-  remedy  afforded  to  the  injured  party  by 

ject  under  consideration  are  reviewed  and  an  action  at  law  against  the  officer.    There 

the  result  stated  in  an  opinion  of  the  Su-  is,  however,  another  ground  of  eqnitaUo 

preme  Court  of  that  State  in  the  case  of  jurisdiction  which  reconciles  tha  conda- 

Kanney  v.  Bader  in  substance  as  follows  :  sion  reached  in  the  cases  of  Kewmeyer  v. 

It  was  held,  says  the  court,  in  the  case  Railroad  Co.  and  Rnbey  v.  Shain,  tuprs, 

of  No.  Mo.  K.  K.  Co.  V.  Maguire,  49  Mo.  with    the    cases   above  cited,  viz.,  that 

483,  that  when  the  property  is  liable  to  be  equity  will  maintain  jurisdiction  to  pR- 

taxed  in  any  form,  though  irregularly  as-  vent  multiplicity  of  suits ;  and  no  stronger 

sessed,  the  collector  would  not  be  liable  to  case  could  be  put  for  entertaining  jnriadic- 

the  taxpayer  for  the  amount  collected,  tion  under  this  rule  than  is  presented 

In  the  case  of  Kubey  v.  Shain,  54  Mo.  when  one  taxpayer,  for  himself  and  all 

207,  it  was  held  that  when  the  assessment  other  taxpayers  of  a  township  or  county 

is  illegal,  or  when  it  is  based  on  the  illegal  similarly  interested,  brings  his  bill,  asking; 

act  of  the  county  court,  the  remedy  of  the  the  chancellor  to    put  forth  restrainiog 

taxpayer   must  bo   by    a    proceeding  to  process  to  prevent    the    impoaition  and 

arrest  the  execution  of  the  illegal  assess-  collection  of   an   unanthorized  tax,  and 

mept  and  collection  of  the  tax.     This  may  thus  settle  in  one  suit  what  it  would  tikiS 

be  done  by  certiorari,  under  the  authority  hundreds,  and  })erhaps  thoosands,  to  do  if 

of  the  cases  of  State  v.  St.   Louis  Co.  such  relief  were  denied,  and  the  parCiflt 

Court  and  State  v.  Dowling,  50  Mo.  184.  subject  to  the  payment  of  aiieh  tax  were 

It  may  also  be  done  under  authority  of  driven,  each  one,  to  his  action  at  law  lior 

N(.>wmeyer  v.  Mo.  &  Miss.  R.  R.  C^.,  52  redress.     Ranney  v.  Bader,  67  Ma  471 

Mo.  81,  by  any  taxpayer  who  may  for  (1878).    See,  infra,  sees.  921,  924,  note. 
himself,  and  on  behalf  of  all  other  tax-  ^  Barr  v.  Deniston,  19  N.  H.  170, 180 

payers  similarly  situated,  bring  a  bill  in  (1848).    See,  also,  in  the  same  State,  Her* 

equity  to  annul  the  illegal  acts  of  county  rill  v.   Plainfield,  45  K.  H.  126  ;  tuftrnt 

courts  in  respect  to  assessing  and  levying  sees.  917,  nnd  notes,  918. 
taxes.   Wood  r.  Draper,  24  Barb.  187.    In         >  Doughin  «.  Pkcerville,  18  Cy.  Ml. 
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fund  to  individuals  money  voluntarily  contributed  by  them  for  the 
purpose  of  avoiding  a  draft  in  the  town.^ 

§  920  (735).  Same  subjeot.  New  Tork  DeolBlons.  —  But  on 
the  other  hand,  it  has  been  several  times  decided  in  New  York  that 
resideni  citizens  or  taxpayers  of  a  municipal  corporation  cannot,  as 
such  merely,  either  on  their  own  behalf  or  on  behalf  of  themselves 
and  all  others  having  a  like  interest,  maintain  a  suit  to  restrain  or  to 
avoid  corporate  acts  alleged  to  be  wrongful.  The  principle  applicable 
to  public  nuisances  is  there  adopted.  Such  wrongful  acts  are  consid- 
ered to  afiect  the  whole  public;  and  the  public,  by  its  authorized 
public  officers,  must  institute  the  proceeding  to  prevent  or  redress 
the  wrongful  act,  unless  a  private  person  is  threatened  with  or  suffers 
some  peculiar  or  special  damage  to  his  individual  interest,  —  that  is, 
some  damage  distinct  from  that  of  every  other  inhabitant,  in  which 
case  he  may  maintain  his  bill  for  an  injunction  or  for  relief  in  his 
own  name.  Private  persons  may  thus  protect  their  own  interests, 
but  they  cannot  "  assume  to  be  the  champions  of  the  community, 
and  in  its  behalf  challenge  the  public  officers  to  meet  them  in  the 
courts  of  justice  to  defend  their  official  acts."  Therefore  an  illegal 
or  wrongful  alienation  of  property  by  a  corporation,  or  an  illegal  or 
wrongful  act  which  may  or  will  result  in  increased  taxation,  cannot 
be  questioned  by  a  private  person  or  taxpayer  or  property-owner, 
unless  it  be  specially  injurious  to  him.^ 

^  Drake  v,  Phillips,  40  111.  S88  (1866);  payer  to  abandon  or  compromise  his  litiga- 

anttj  sec.  152  ;  nipra,  sees.  914  and  notes,  tion    with    the  municipality.      Place  v. 

917,  918,  and  notes  ;  infra,  sec  921.     In  Providence,  12  R.  I.  1,  citing  text ;  s.  p. 

TenJUMce  a  biU  in  equity  by  municipal  State  v.  Marion  Co.   Comm'rs,  21  Kan. 

taxpayers   without  the  Attorney-General  419. 

lies  to  enjoin  the  unauthorized  issue  of         Where  the  indebtedness  of  a  city  eX' 

scrip  to  circulate  as  money ,  or  nnanthor-  ceeds  the  constitutional  limitation  of  the 

ized  promises  to  pay  money  at  a  future  percentum   of  the    valuation   of  taxable 

day.     Colbum  v.  Ohattanooga,  17  Am.  L.  property,  the  city  will  be  eiyoined  from 

Rep.  N.  &  191.  the  levy  and  collection  of  a  tax  for  the 

Id  Iowa  citizens  and  taxpayers  may  purpose  of  paying  additional  indebtedness 

enjoin  the  expenditure  of  county  moneys  incurred,  before  such  levy,  in  violation  of 

by  the  county  oflBcers  in  the  erection  of  a  the  Constitution.     Howell  v,   Peoria,  90 

court-house  at  a  place  not  the  county-seat  111.  104,  aflSmiing  Springfield  i;.  Edwards, 

of  the  county,  the  duty  of  interfering  in  84  IlL   626,  and  Law  v.  People,  87  111. 

such  cases  not  being    devolved  on  any  396  ;  supra,  sec.  914,  note  ;  Valparaiso  r. 

public  officer.    Rice  ».  Smith,  9  Iowa,  670  Gardner  (unauthorized  contract),  97  Ind. 

(1869).   See  Grant  v.  Davenport,  86  Iowa,  1  (1884).     Further  on  this  point,  see  ante, 

896  (1878);  Fleming  v.  Mershon,  Ih.  413.  chap.  xiv.  ;  Index,  tit.  Limitation  of  In* 

l||fnil*r  principles.  Smith  v.   Magourich,  debtedness, 

44  Oa.  168  (1871).    A  corporation  will         '  This  doctrine,  left  open  in  Eetchum 

not  be  allowed  to  purchase  property,  in  v.  Buffalo,  14  N.  Y.  866  (1866),  and  18 

Older  bj  controlling  it  to  compel  a  tax-  N.  Y.  148,  was  first  definitely  adjudged  in 
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§  921  (736).    Same  snbjeot.    General  Doctrine.  —  The  author  may 
observe  that  there  appears  to  be  little  difference  of  judicial  opinion 

New  York  in  the  Court  of  Appeals,  in  or  by  a  stockholder,  bat  a  taxpayer  is  not 

Doolittle  ti.  Broome  Co.  Sup.,  18  N.  Y.  authorized  to  do  so  by  the  Act  of  1881. 

155  (1858)  ;  disapproving,  on  this  point,  SUrin  v.  Edson,  112  N.   Y.   206  (1889). 

of  the  cases  of  Adriance  v.  New  York,  1  Where,  by  statute,  relief  against  an  aanM- 

Barb.  19  ;  Brower  v.  Same,  8  Barb.  254 ;  ment    for   a   local  improvement  can  be 

Christopher    v.    Same,    13    Barb.   567  ;  granted  only  to  the  extent  to  which  the 

Milhau  O.Sharp,  15  Barb.  193;  76.  244;  and  assessment  has  been  increased  by  frand  or 

De  Baum  v.  New  York,  16  Barb.  892.    So  irregularity,  the  petitioner  must  set  forth 

far  as  these  and  other  prior  New    York  and  prove  by  competent   eyidenee  that 

cases  hold  "  that  a  person  owning  property  such  excess  actually  exists.    Mead,  In  fv, 

fronting  on  a  public  street  is  entitled  to  74  N.  Y.  216.     A  similar  mle  to  that  in 

maintain  an  action  to  restrain  the  com-  New  York  prevails  in  CcUifomiOt  Merriam 

mission  of  an  act  of  nuisance  in  the  street,  v.  Yuba  Co.  Sup.,   72  CaL  517   (1887), 

which,  from  the  location  of  the  plaintiff's  holding  that  a  taxpayer  cannot  reatnin 

premises  would  render  it  specially  injurious  supervisors  of  county  from  auditing  and 

to  him,  I  am  of  opinion  that  the  law  is  ordering  paid  a  claim,  on  the  ground  that 

correctly  laid  down,  as  in  Davis  v.  New  it  is  not  a  valid  demand  and  against  the 

York,  14  N.  Y.  506."    Per  Denio,  J.,  18  county,  following  Linden  v.  Case,  46  Cd. 

N.  Y.  supra,  p.  168,  and  observe  street  171  ;   McCoy  v.  Briant,  53  Oal.  247,  but 

cases  reviewed  on  page  160.     (See  ante,  qxuere,  and  in  Louisiawi,  Droi  v.  Baton 

sec.   661.)      Doctrine  of   this   case    was  Rouge,  36  La.  An.  807. 

adhered   to   and    extended   to  cUies,  in  MassaehuseUs   decisions   and    Maiuls: 

Roosevelt  o.  Draper,  23  N.  Y.  318  (1861),  Views  simikr  to  those  held  by  the  Court 

which  also  considers  the  question  when  of  Appeals  in  New  York  liave  leedved 

relief  may  be  had  by  a  creditor,    Demarest  judicial  sanction  in  Mcusaehumtis;   and 

V.  Wickham,  68  N.  Y.  820,  824  (1875).  in  view  of  the  decisions  there  madb,  it 

On  same    principle   taxpayers  cannot    as  seems  to  be  unsettled  or  somewhat  diffi- 

such  maintain  a  bill  in  equity  against  the  cult  to  ascertain,  except  in  the  cases  for 


custodian  of  an  illegal  tax  to  restrain  its  which  the  statute  (Gen.  Sts.  chap.  xriiL 

application  to  the  purposes  for  which  the  sec.   79)  has  made   provision,   in   what 

tax  was  raised.     Kilboume  v.  St.  John,  manner   municipal    corporations  can    be 

59  N.  Y.  21  (1874) ;   8.  c.   17  Am.  Rep.  made  to  observe  their  duties  or  pierented 

291.    Construction  of  Remedial  Taxpayers*  from  violating  them  to  the  ii^niy  of  the 

Acts  of  1872,   1881,  Code  Civ.  Pro.  sec.  inhabitants.     In  Hale  v.  Cashman,6  Met 

1925.    See  Ayers  v.  Lawrence,  59  N.  Y.  (Mass.)  425  (1848),  which  was  a  bffl  in 

152  ;  Osterhoudt  v,  Rigney,  98  N.  Y.  222  equity  by  sixty-seven  legal  Toters  and  tax- 

(1885) ;  Metzger  v.  Attica,  &c.,  R.  R.  Co.  payers  to  restrain  the  officers  of  a  town 

(action  by  taxpayer  to  restrain  issue  of  from  paying  money  nnder  a  TOte  lor  an 

bonds  sustained),  79  N.  Y.  171 ;  Otten-  alleged  unauthorized  purpose,  the  eont 

dorfer  v.  Agnew  (Act  of  1881),  18  Daly  dismissed  the  bill  on  the  ground  that  iti 

(N.  Y.),  16.    The  successful  bidder  for  equity  jurisdiction  as  conferred  by  statate 

the  lease  of  the  franchise  of  a  ferry  owned  did  not  extend  to  the  case,  sinoe  **  the  bill 

by  the  city  was  a  railroad  corporation.     A  set  forth  no  trust  in  whkh  the  conplaia* 

taxpayer  under   the  Act  of  1881,  chap,  ants  have  an  interest"    The  statute  abofs 

581,  "for  the  protection  of  the  taxpayer,"  cited  (Gen.  Sts.  chap,  zviii.  see.  79)  pio> 

filed  a  bill  to  set  aside  the  lease  as  illegal,  vides  that  "  when  a  town  votes  to  nim  If 

It  was  held  that  the  plaintiff  as  a  private  taxation  or  pledge  of  its  credit,  or  to  pay 

citizen,  having  no  interest  except  that  of  from  its  treasury  any  money,  for  a  pn^ 

any  other  citizen,  could  not    raise    the  pose  other  than  tiioee  f<^  whldi  it  has  Ai 

question  that  the  railroad  company  had  ^<^2  right  and  power,  the  Supreme  Jndidal 

no  power  to  take  the  lease.    Such  a  ques-  C-ourt  may,  upon  the  suit  or  petition  of  Ml 

tlon  maj  be  ralssd  by  the  Attorney-General  less  than  ten  taiutble  inhabltMits  thcieoC 
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to  the  right  of  the  iaocable  inhabitants,  wherever  the  threatened 
illegal  corporate  act  urill  increase  the  hwrden  of  taxation,  to  the  aid  of 

hear  and  detennine  the  same  in  equity."  by  statute,  such  rates,  for  the  nse  by  its 
Frost  V.  Belmont,  6  Allen  (MassOi  152.  citizens  of  the  water  supplied  by  the  water- 
In  cases  not  covered  by  this  statute  it  works  constructed  by  the  city,  as  to  pay 
is  considered  that  the  equity  jurisdiction  the  interest  upon  the  cost  of  constructing 
of  the  Supreme  Judicial  Court  does  not  ex-  and  the  expenses  of  operating  those  works, 
tend  to  compelling  the  performance  of  a  was  neither  such  a  usurpation  of  a  fran- 
dnty  by  a  municipal  corporation  or  its  chise  as  would  support  an  information  in 
oflSoeEB  upon  the  relation  or  suit  of  indi-  the  nature  of  a  quo  warranto,  nor  such  a 
Tidoal  taxpayers.  Carlton  v.  Salem,  108  public  wrong  as  entitled  the  Attorney-Gen- 
Han.  141  (1869) ;  Attorney-Gen.  v.  Sa-  eral  to  maintain  an  information  in  equity. 
lem,  Ih.  188.  In  these  cases  the  court  The  question  whether  he  could  apply  for  a 
held  that  neither  by  information  in  the  writ  of  mandamus  was  not  before  the 
nature  of  a  quo  warranto,  nor  on  a  bill  in  court  The  remark  in  the  opinion,  that 
equity  by  the  Attorney-General,  or  by  a  the  grievance  complained  of  was  not  apub- 
bin  in  equity  by  taxable  inhabitants,  lie  torong  in  which  every  sulject  of  the 
under  the  statute,  could  the  city  of  Salem  State  was  interested,  and  therefore  could 
be  made  to  observe  the  duties  enjoined  not  be  redressed  by  a  public  prosecution 
upon  it  by  statute  in  relation  to  supply-  or  proceeding,  went  beyond  what  the  de- 
ing  the  city  with  water.  The  court  seems  cision  of  the  case  required,  and  is  not  quite 
to  treat  the  wrong  as  a  private  wrong,  but  accurate.  If  the  water-rates  had  been 
is  it  such  ?  It  denies  that  there  is  a  trust  collected  and  misapplied  by  the  city,  there 
over  which  a  court  of  equity  has  jurisdic-  would  have  been  such  a  misappropriation 
tiom ;  but  see  TheAttomey-Gen.  v,  Dublin  of  trust  funds  held  by  the  city  for  a  pub- 
(mpra,  sees.  909,  910,  note),  which  seems  lie  charitable  purpose  as  would  have  sup- 
in  pffindi^  analogous,  in  which  the  House  ported  an  information  in  equity  in  the 
of  Lords  declared  there  was  such  a  trust  name  of  the  Attorney-General.  Attomey- 
as  fell  vrithin  the  cognizance  of  a  court  of  Gen.  v.  Dublin,  1  Bligh,  K.  R.  812  ;  At- 
eqnity.  The  result  in  Massachusetts  may  tomey-Gen.  v,  Liverpool,  1  Mylne  &  Or. 
be  influenced  by  the  nature  of  the  equity  171,  201 ;  Jones  v,  Williams,  Ambl.  651  ; 
jurisdiction  of  tiie  Supreme  Judicial  Court,  Yidal  v.  Girard,  2  How.  127,  189,  190  ; 
tboogli  such  does  not  appear  to  be  the  Drury  v.  Natick,  10  Allen  (Mass.),  169, 
case.  178.  The  point  decided,  as  already  ob- 
In  the  subsequent  case  of  the  Attorney-  served,  was  only  that  the  case  did  not 
Gen.  «.  Boston,  128  Mass.  460  (1877),  it  show  such  a  public  wrong  as  could  be  re- 
was  held  that  the  Attomey-Genend  might,  dressed  by  information  in  equity ;  and  the 
where  mandamus  was  the  appropriate  true  ground  upon  which  that  decision  rests 
remedy,  file  an  information  for  a  manda-  is  that,  when  no  misapplication  of  funds 
milt  to  enforce  the  performance,  by  a  city  held  upon  a  public  trust  and  no  nuisance 
corporation,  of  a  public  duty  ;  and  the  to  the  public  are  shown,  the  appropriate 
jnstDeae  of  the  above  criticism  on  the  pre-  remedy  to  compel  performance  of  a  duty 
fiaoB  oases  seems  to  be  recognized  by  the  imposed  upon  a  corporation  by  statute  is 
following  observations  of  the  Chief  Justice,  not  by  decree  in  equity,  but  by  writ  of  man- 
explaining  and  qualifying  the  Attorney-  damus  at  common  law.  Attorney-Gen.  p. 
Otn.9.  Mem,  supra. -^  Reynolds,  1  £q.  Cas.  Ab.  (8d  ed.)  181  ; 
••The  learned  counsel  for  the  city,"  Attorney-Gen.  v,  Birmingham  &  0.  J. 
«ya  Gray,  C  J.,  "rely  on  Attorney-Gen.  Ry.  Co.,  4  De  G.  &  Sm.  490,-498,  and  8 
%  Salem,  108  Mass.  188,  as  conclusive  Macn.  &  Gord.  458,  462 ;  Adams  v.  Lon- 
againtt  the  application  of  the  Attorney-  don  &  B.  Ry.,  2  Macn.  &  Gord.  118,  188  ; 
OeDeral.  But  nothing  was  ac^udged  in  LeominsterCanalNav.  v.  Shrewsbury  &H. 
that  ease  which  supports  the  position.  Ry.  Co.,  8  Kay  &  Johns.  654,  678;  Attor- 
The  decision  there  was  that  the  failure  of  ney-Gen.  v.  Tudor  Ice  Co.,  104  Mass.  289.*' 
the  dty  of  Salem  to  esUblish,  as  required  See  supra,  seoa.  826,  850,  855.    The  ocou- 
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equity,  in  proper  cases,  to  prevent  it  The  chief  difference  is  as  to 
the  'proper  party  plaintiff  in  a  bill  of  this  character.  If  the  ordinary 
principle  which  obtains  as  to  public  nuisances  is  applied,  it  must  be 
admitted  where  the  duty  about  to  be  violated  by  the  corporation  or 
its  officers  is  public  in  its  nature,  and  affects  all  of  the  inhabitants 
alike,  that  one,  not  suffering  any  special  injury,  cannot,  in  his  cfwn 
name,  or  by  uniting  with  others,  maintain  a  bill  to  enjoin  it.  And 
a  reason  urged  against  such  a  course  is  that  if  one  citizen  may 
maintain  such  a  bill,  an  indefinite  number  of  others  may  each  also 
bring  separate  suits;  and  an  adjudication  in  one  case  condudea 
nothing  as  to  the  others  or  as  to  the  inhabitants  at  large.  Bat  it  is 
substantially  agreed  that  any  taxable  inhabitant,  or  perhaps  any 
citizen  of  the  municipality,  has  such  an  interest  to  prevent  or  to 
avoid  illegal  or  unauthorized  corporate  acts  that  he  may  be  a  relator, 
on  whose  application  the  proper  public  officer  of  the  Commonwealth 
may,  on  behalf  of  the  public,  file  the  requisite  bill  in  cases  which  fall 


pant  of  a  tenement  in  a  city  entitled  under 
the  statute  and  ordinances  of  the  city 
corporation  to  the  use  of  water  therein  on 
payment  or  tender  of  the  rate,  may  restrain 
ike  eUy  and  its  o£&cers/rom  illegally  cutting 
off  the  supply  of  toater.  Young  v.  Boston, 
104  Mass.  95  (1870).    . 

A  statute  similar  to  that  in  MassaehU" 
setts  exists  in  Maine,  Johnson  v.  Thorn- 
dike,  56  Me.  82.  The  municipal  corpora- 
tion must  be  a  party,  Allen  v.  Turner,  11 
Gray  (Mass.),  426.  City  collector  is  a 
proper  de/aidant,  Anderson  v.  State,  28 
Miss.  459  (1852)  ;  New  London  v.  Brain- 
ard,  22  Con.  552  (1858). 

The  lievj  York  view  was  adopted  in 
Kansas,  where  it  is  held  that  a  suit  hav- 
ing for  its  object  the  restraining  of  a 
county  board  from  allowing  a  claim  al- 
leged to  be  illegal,  and  the  clerk  from 
drawing  a  warrant  therefor,  cannot  be 
maintained  by  a  person  having  no  other 
interest  than  one  common  to  all  the  resi- 
dent taxpayers  of  the  county.  Such  a 
suit,  it  is  further  held,  cannot  be  main- 
tained by  a  private  person,  unless  the  act 
complained  of  produces  some  peculiar 
damage  to  his  individual  interests,  or 
affects  his  rights  in  a  different  manner 
from  other  members  of  the  community. 
Craft  V,  Jackson  Co.  Comm'rs,  5  Elan.  518. 
See,  also,  aa  to  restraining  void  tax,  Bumea 
9,  Atchison,  2  Kan.  454  (1864).    Compare 


Leavenworth  v.  Norton,  1  Kan.  4SS ; 
Spencer  v.  Nemaha  Sch.  Dist.,  15  Kaa. 
259(1875).  The  ^«U7ro^X;  view,  mlth<mgh 
at  first  adopted  in  Minnesota  (Conklin  f. 
Fillmore  Co.  Comm'n,  18  Minn.  454; 
Dawson  v.  St  Paul  F.  &  M.  Ina.  Co.,  15 
Minn.  186),  was  afterwards  rqjectedt  aad 
a  taxpayer  held  to  have  the  right,  in  tks 
absence  of  an  adequate  remedy  at  law,  to 
enjoin  the  illegal  creation  of  a  debt  whick 
will  increase  his  share  of  taxation.  Hodg- 
man  v.  Chicago  &  St.  P.  Ry.  Co.,  20  Mina. 
48  (1878);  Harrington  r.  Pbinview,  J7 
Minn.  224.  The  subject  is  diacQaaed  hf 
Mr.  Justice  Campbell,  in  Bagg  v.  Detroit, 

5  Mich.  386, 346,  and  in  Chaffee  «.  Granger, 

6  Mich.  51 ;  see,  also,  Williama  v.  Detroit 
2  Mich.  560 ;  Miller  r.  Qrandy,  13  Mich. 
540  ;  Butler  v.  Detroit,  43  Mich.  558; 
Valparaiso  v,  Gardner,  97  Ind.  1  (1884) ; 
Kelly  V.  Chicago,  62  III  279;  mUe^  aec  914, 
and  cases  in  note ;  n0ti,  see.  92L  Set 
and  compare  Brown  v.  Mannings  6  OhkN 
298;  lb.  102;  Denton  «.  Jackaon,  S  Johmb 
(N.  Y.)  Ch.  820;  State  9.  Ftoiy  Co. 
Comm'rs,  5  Ohio  St  497, 502  ;  CalbertMB 
V.  Cincinnati,  16  Ohio,  579.  A  tazaUe  ii* 
habitant  has  no  legal  right  to  inUrwem  in 
a  pending  suit  and  defend  the  wtioB 
prosecuted  against  the  coiporation.  Cor- 
nell College  9.  Iowa  County,  9%  lefwa,  W 
(1871). 
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within  the  jurisdiction  of  equity,  to  enjoin  the  menaced  illegal  or 
wrongful  act,  or  if  it  has  been  consummated,  to  have  relief  against 
it^  To  allow  the  taxable  inhabitant  to  maintain  a  bill  for  an  injunc- 
tion, to  prevent  illegal  expenditures  or  appropriations  of  .money, 
has  the  advantage  of  directness  and  simplicity,  and  notwithstand- 
ing its  departure,  or  apparent  departure,  from  technical  principles, 
has,  as  above  shown,  received  the  general,  but  not  quite  uniform, 
approval  of  the  courts  in  this  country ;  and  practically  this  course 
has  not  had  the  efiTect  to  engender  a  multiplicity  of  similar  suits  by 
separate  parties,  but  a  few  persons  usually  unite  in  one  suit,  which, 
when  judicially  determined,  in  effect  settles  the  question  in  contro- 
versy.^ There  is  no  doubt  but  that  the  corporation  may  in  its 
awn  name  bring  suits,  in  proper  cases,  to  be  relieved  against  illegal, 
unauthorized,  or  fraudulent  acts  on  the  part  of  its  officers.  Since, 
however,  experience  has  shown  how  liable  these  corporations  are  to 
be  betrayed  by  those  who  have  the  temporary  management  of  their 
concerns,  it  would  never  do,  we  think,  for  the  courts  to  hold  that 
relief  against  illegal  or  wrongful  acts  can  be  had  only  by  an  authorized 
suit  brought  by  and  in  the  name  of  the  corporation. 

§  922  (736  a).  General  Conoluslons  stated.  —  Upon  a  survey  of 
decisions  in  Great  Britain  and  the  United  States,  while  they  exhibit 
some  diversity  of  opinion,  it  seems  to  us,  in  view  of  the  nature  of 
municipal  powers,  the  danger  of  abuse,  the  necessity  for  prompt 
remedy  on  the  part  of  those  most  interested  in  the  proper  adminis- 
tration of  municipal  affairs, — to  wit,  the  taxable  inhabitants,  —  that 
the  following  conclusions  rest  upon  sound  reason,  and  have  also  the 
support  of  the  decided  preponderance  of  judicial  authority. 

1.  The  proper  parties  may  resort  to  equity,  and  equity  will,  in 
the  absence  of  restrictive  legislation,  entertain  jurisdiction  of  their 
suit  against  municipal  corporations  and  their  officers  when  these  are 
acting  ultra  vires,  or  assuming  or  exercising  a  power  over  the  prop- 
erty of  the  citizen,  or  over  corporate  property  or  funds,  which  the  law 
does  not  confer  upon  them,  and  where  such  acts  affect  injuriously 
the  property  owner  or  the  taxable  inhabitant.^    But  if  in  these  cases 

1  Text  quoted.  Chicago  v.  Union  Baild.  896  (1869)  ;  Holland's  Case,  11  Md.  186  ; 
iDg  Absoc    102  m.  879  (1882) ;  mpra,     Baltimore  v.  Porter,  18  Md.  284  (1861)  ; 


919,  note.  supra,  sec  918 ;    citing   text :    Place   v. 

•  Text  approred.    Williams  v.  Grant  Providence,   12  R.   I.   1  ;  Valparaiso   r. 

Co.  Court,  26  W.  Va.    488.    Ranney  v.  Gardner,  97  Ind.  1  (1884).    The  State  has 

Bader,  67  Mo.  476  (1878)  ;  noticed  svpra^  no  such  interest  in  taxes  Toluntarily  paid 

919,  note.  nnder  an  illegal  assessment  as  will  war- 

s  Baltimore    v.    Horn,    26   Md.    194  rant  an  injunction,  at  its  suit,   against 

(1866) ;  Baltimore  «.  Gill,  81  Md.  875,  the  disborsement  by  a  city  of  the  money 
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the  property  owners  or  the  taxable  inhabitants  can  have  full  and 
adequate  remedy  at  law»  equity  will  not  interfere,  but  leave  them 
to  their  legal  remedy.^ 

2.  That,  in  the  absence  of  special  controlling  legislative  pro- 
vision, the  proper  public  officer  of  the  Commonwealth,  which  created 
the  corporation  and  prescribed  and  limited  its  powers,  may,  in  his 
own  name,  or  in  the  name  of  the  State,  on  behalf  of  residents  and 
voters  of  the  municipality,  exercise  the  authority,  in  proper  cases^  of 
filing  an  information  or  bill  in  equity  to  prevent  the  misuse  of  cor- 
porate powers,  or  to  set  aside  or  correct  illegal  corporate  acta 

3.  That  the  existence  of  such  a  power  in  the  State,  or  its  proper 
public  law  officer,  is  not  inconsistent  with  the  right  of  any  taxable 
inhabitant  to  bring  a  bill  to  prevent  the  corporate  authorities  front 
transcending  their  lawful  powers  where  the  effect  will  be  to  impose 
upon  him  an  unlawful  tax,  or  to  increase  his  burden  of  taxation. 
Much  more  clearly  may  this  be  done  when  the  right  of  the  public 
officer  of  the  State  to  interfere  is  not  admitted,  or  does  not  exist ; 


80  paid.  Atchison  v.  State,  84  Kan. 
379. 

The  doctrines  of  the  text  in  sections 
914-918,  921,  922,  are  not,  in  the 
opinion  of  the  Snpreme  Court  qf  the 
United  States,  '*  at  this  day,  open  to  seri- 
ous question.*'  Crompton  v.  Zabriskie, 
101  U.  S.  601,  609,  per  Field,  J.  Mr. 
Pomeroy,  1  Eq.  Juris.,  sees.  259-270,  exam- 
ines at  large  and  with  ability  the  question 
of  the  Jurisdiction  of  Equity  to  relieve 
against  illegal  taxes  and  assessments,  and 
reaches  conclusions  {lb,  sees.  267-269) 
substantially  the  same  as  those  in  the 
text.  Injunction,  8  Pom.  £q.  Juris,  sec 
1345. 

The  views  of  the  text,  so  far  as  cor- 
porate property  or  funds  are  concerned, 
accord  with  those  of  Lord  Cottenham  in 
Frewin  v.  Lewis,  18  Eng.  Ch.  (4  Mylne  & 
Cr.  249,  255)  249  (1888).  Speaking  of 
the  principles  on  which  chancery  will  en- 
join public  officers  and  bodies,  this  emi- 
nent equity  judge  wisely  says  :  **  So  long 
as  those  [public]  functionaries  strictly 
confine  themselves  within  the  exercise  of 
those  duties  which  are  confided  to  them 
by  law  this  [chancery]  court  will  not  in- 
terfere ...  to  see  whether  any  regulation 
they  make  is  good  or  bad  ;  but  if  they  are 
departing  from  that  power  which  the  law 
has  vested  in  them,  if  they  are  assuming 


to  themselves  a  power  over  property  which 
the  law  does  not  give  them,  this  cooit  no 
longer  treats  them  as  acting  luider  tbe 
authority  of  their  commission,  bat  treits 
them,  whether  they  be  a  corpoimtioo  or 
individuals,  merely  as  persona  dealing 
with  property  wilJiont  legal  authority. 
While  the  conrt  avoids  interfering  with 
what  they  do  while  keeping  witldn  the 
limits  of  their  jurisdiction,  it  takes  care  to 
confine  them  within  those  limits  ;  if  ther 
go  beyond  the  line  of  their  authority,  and 
infringe  or  violate  the  rights  of  oihtn, 
they  become,  like  all  other  individual^ 
amenable  to  the  jurisdiction  of  this  oooit 
by  injunction.**  Similar  principles  are 
asserted  and  applied  by  McAliiMter,  J., 
in  Sheriock  v,  Winnetka,  59  IlL  889 
(1871),  when  it  was  held  that  equity,  tt 
the  instance  of  taxable  inhabitants,  would 
restrain  and  relieve  against  frmudnlcBt 
and  unauthorized  acts  of  municipal  eor 
porations  in  purchasing  property  for  pri- 
vate purposes,  snch  as  the  establishmcDt 
of  a  private  school.  The  cue  of  Ama 
V.  Lewis,  auprOf  and  the  above  obserra- 
tions  of  Lord  CoUcnham  approved.  €»> 
ter  V.  Chicago,  57  III.  288  (1870) ;  mpn, 
sec.  921. 

1  Ante,  sec.  906,  and  cases  tbsrs  dtad. 
Text  approved,  Christie  v,  ^•li^tn,  88  W. 
Va.  667. 
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and  in  such  case  it  would  seem  that  a  bill  might  properly  be 
brought  in  the  name  of  one  or  more  of  the  taxable  inhabitants  for 
themselves  and  all  others  similarly  situated,  and  that  the  court 
should  then  regard  it  in  the  nature  of  a  public  proceeding  to  test 
the  validity  of  the  corporate  acts  sought  to  be  impeached^  and  deal 
with  and  control  it  accordingly.^ 

§  923  (737).  Xnjimotlon  in  Municipal  Tax  Cases;  When  granted ; 
PUdntiib.  —  Sespecting  the  right  to  restrain  a  municipal  corporation 
from  collecting  taxes,  the  courts,  in  cases  where  this  relief  is  proper 
to  be  granted,  have  generally  held  that  one  or  more  taxpayers  may 
bring  a  bill  for  this  purpose.  There  is,  however,  some  want  of  har- 
mony in  the  decisions  as  to  what  will  in  such  cases  justify  equi- 
table interference,  but  the  correct  view  doubtless  is  that  equity  ought 
not^  except  for  the  clearest  reasons,  to  interfere  with  the  speedy  and 
ordinary  collection  of  municipal  or  other  public  revenues.^    If  there 

^  The  coDclnsioiis  in  this  section  ap-  One  whojoined  in  a  petition  for  a  public 

proved  In  Kelly  v,  Baltimore,  53  Md.  134  improyement  held  not  to  be  entitled  to 

(1879) ;  iupra^  sec  918.  maintain  a  bill  to  restrain  the  collection 

'  The  right  of  taxpayers  to  nnite  in  a  of  the  aasessment  made  for  it.     Byram  r. 

bill  and  ask  for  an  injaoction  to  restrain  Detroit,  50  Mich.  56 ;  tn/Vo,  sec.  924,  note. 

the  collection  of  an  nnaathorized  tax  was  Courts  will  not  interfere  with  legislatiye 

expressly  ruled  in  Vanover  v,  Terrell  Co.  action  concerning  whcU  property  may  be 

Inf.  Ct.  Jus.,  27  Ga.  354(1859),  Xum;Mh'7i,  taxed  by  a  municipal   corporation,   this 

J.,  observing:    "We approve  the  remedy  being   a  political   question.      Norris    w. 

resorted  to  in  this  case.     It  is  not  only  Waco,  57  Tex.  685.     See  ante,  sec.  914, 

more  complete  than  any  other,  but  the  note. 

only  one,  in  our  judgment,  which  meets  In  Worth  v,  Fayetteville  Comm'rs,  1 

the  exigencies  of  the  case."     See,  also,  Winst.  (N.  C.)  L.  &  Eq.  R.  No.  2,  70 

ante^  sec.  919  ;  BuU  v.  Read,  13   Gratt.  (1864),  Pearson,  C.  J.,  with  doubts  as  to 

( Va. )  78  ;  Nill  v.  Jenkinson,  15  Ind.  425  ;  jurisdiction,   expressed  the  opinion  that 

Lewis  V.  Henley,  2  Ind.  332  ;  Harward  v,  equity  might  entertain  a  biU  to  test  the 

St.    (Hair,   &c..  Levee  Co.,  51   III.  130;  legality  of  a  tax  imposed  by  a  municix>al 

lit.  Carbon  C.  &  R.  R.  Co.  v.  Blanchard,  corporation,  but  doubted  whether  such  a 

54  111.  240  (1870)  ;  Fleming  v,  Mershon,  bill  will  lie  to  enjoin  the  collection  of 

S7  Iowa,  413  (1873)  ;   Barr  v.  Deniston,  State  and  county  taxes.     The  case  does 

19  K.  H.  170,  180  (1848)  ;  Frederick  ».  not  show  that  the  illegal  tax  was  sought 

Angnsta,  5  Ga.  561  (1848) ;   Baltimore  v,  to  be  made  by  the  sale  of  real  estate,  or 

Porter,  18  Md.  284  (1861)  ;  King  v.  Wil-  in  what  manner  the  tax  was  about  to  be 

son,  1  DilloirC.  C.  555  (1871)  ;  Coulson  enforced.     A  taxpayer,  on  behalf  of  him- 

9.   Portland,  Deady,  481    (1868),   where  self  and  all  other  taxpayers  of  the  State, 

the  general  subject  is    well   considered,  may  hie  a  bill  against  the  proper  State 

Mechanics'  Bank  v.  Kansas  City,  73  Mo.  officers  and  parties  to  enjoin  the  issue  of 

555  ;  Teegarden  v.  Davis,  36  Ohio  St.  601  ;  State   bonds    under  an    unconstitutional 

Richmond  v.  Oenshaw,  76  Va.  936  ;  Cor-  statute.     Galloway  v,  Chatham  R.  R.  Co. , 

lothers  ».   Clinton  Dist.  Bd.  of  Ed.,  16  63  N.  C.  147  (1869).     After  the  doubt  in- 

W.  Ya.  527  ;  see,  also,  Savannah  v.  Craw-  timated  in  Worth  v.  FayetteviUe,  supra, 

fbcd,   75    Ga.    85.     Amount  of  tax  ne-  the  legislature  enacted  "  that  a  writ  of  in- 


to give  Federal  court  jurisdiction,    junction  is  allowable  in  aU  cases  against 
King  9.  Wilson,  suprcL  the  collection  of  taxes  illegally  imposed." 


1120  MUNICIPAL  CORPORATIONS.  §  92S 

ia  no  lawful  power  to  levy  the  tax  in  question  under  any  circum- 
stances, or  if  it  be  assessed  upon  property  not  subject  to  taxation, 
and  the  remedy  at  law  is  not  adequate,  a  plain  case  for  equitable 
interposition  is  made  out  But  if  the  power  to  levy  the  tax  exists, 
and  the  property  be  subject  to  taxation,  mere  errors  and  irregulari- 
ties should,  according  to  the  better  view,  be  corrected  on  eertiarari 
or  other  appropriate  proceedings,  or  their  eflFect  left  to  be  tested  at 
law ;  for  equUi/  ought  not  to  interfere  with  the  collection  of  taxes, 
unless  the  complainant  makes  a  case  coming  within  some  ao* 
knowleilged  head  of  equity  jurisdiction,  such  as  the  prevention  of  a 
multiplicity  of  suits,  inadequacy  of  legal  remedy,  irreparable  injury, 
or  where  a  cloud  will  be  thrown  upon  his  title  to  real  estate.  Unless 
he  can  make  such  a  case,  he  must  bring  a  l^;al  action  or  pursue  a 
legal  remedy.* 

Brodnax  «.  Groom,  S4  N.  C.  244  (1870).  SO  (1S56) ;  Hughes  v.  Kline,  80  Pa.  St 

Si'e  London  v.  Wilmington,  78  N.  C.  109.  227  ;    Lovingston  r.  Wider,  53  III.  8^ 

In  Indiana  it  is  considered  that  "  the  (1870) ;  Green  r.  Mnmford,  5  R.  I.  472 

assossniont  of  taxes  for  State  purposes  ia  (1858),  where  the  mle  is  strictly  held,  that 

a  matter  of  public  concern  in  which  all  to  warrant  a  resort  to  equity,  the  renwij 

the  citizens  of  the  State  are  interested*  at  law  most  be  inadequate.     See  anie^  srci. 

and  hencA  any  citizen  of  the  Sute  may  611,  and  note,   661,   906-90S,   920.    U 

U*  tlie  relator  *'  in  proceedings  to  compel  Jiiehiffan^  see  Merrill  o.    Homphrey,  U 

otVuvrs  of  the  revenue  law  to  see  that  Mich.  170. 

its  pnnisions  ait?  carried  out.     State  r.  When  equitjf  will  interfere    wOk  At 

Ilamihon*   5  Ind.   SIO  (1854),  per  iVr-  colUdion  of  tojces  is    fully  considered  ia 

liM,  J.  :  Hamilton  r.  State,  S  Ind.  452 ;  the  State  Railroad  Tax  Cases,  92  C.  & 

lXia}:I:is«  r.  Harrisonville,  9  W.  Va.  162  ;  575(1875),  which  will  donbllesa  be  hot- 

Dolplii  r.  Bowen,  61  Ind.  31,  approving  after  regarded  as  a  leading  anthorityo* 

tt-xt.  the  subject ;  distinguished  in  Allen  r.  K 

>  Dow5    r.    Chicago,    11    WalL     108  ft  O.  B.  R.  Co.  (Virginia  Coupon  Catt), 

(I^^tM;  approving  He>-wooil  r.   Buffalo,  114  U.  S.  311,  noted  i a/m  ,*  where  an  ia* 

14  N.  Y.  534  (1S56) ;  Susquehanna  Bank  junction  to  restrain  distre«  and  sale  d 

r.  Bv^^nie  Cv>.  Siiiv.  25  X.  Y.  312  :  Marsh  rolling  stock  was  sustained,  and  the  lo^ 

r.   Br.v>kl\-n  (cloud  on  tiile),  59  X.  Y.  ject  of  equitable  interference  with  the  col- 

2^0  vl>r4   :  Hdtch  r.  BuiTaIo,  38  N*.  Y.  lection  of  taxes  is  considered.     I^fra^aK. 

276  :  S:.i:e  itiiirood  T.ix  C^<od,  92  C.  S.  924,  and  note.  Mode  <f  ooilatimg  iaruad 

575,  t^l3  vlSr.'i'^ ;   Hannowir.kle  r.  Geor|c:ie-  tuMitmenU.    Anie^  sec  S15€<  sey.    When 

to^w.\  15  ^V.u*4.  .'^IS  ;  IVugUj^<r.  Harrison-  an  aswesment  has  been  made  npoQ  Isad 

v.::i\    9  W.   Va.    162 :  i\vk  County  r.  in  balk,  the  depth  of  which  exceeds  thi 

Chi.  Jlj^\  a  &  Q.  i;.  K.  C.v.  35  111.  465  :  usual  depth  of  lota,  to  pay  for  the  iB* 

Ryan  r.   Leartn worth  Co.   Tonini^rsw    30  prorvment    of  a  street    npon    which  it 

K.V.:.  l>o.     Thes<  cjlms  f,iV.y  s::*.*por:  the  abuts,  the  collection  of  soch  asMsmcBt 

d.v:hi:e  of  the  text»  which  i««  indited,  ex-  will    be   enjoined    at    the    snit    of    the 

:r!iu-:(>i  frv^m  tht-m.    See,  a!>^\  McLot  r.  owner  of  the  land,  without  prejiidice  ta 

Daveu]x^r:«  17  Iowa.  379  (1564).  in  which  th«  light   of  the   oorporatioD  to  eollset 

the  nniedies  of   ;he  taxpayer  aiv  fully  the  amount  properly  chaigeaUe  9^fias^ 

pointKvl  out  by  0-.V«  J.     IV>id  r.  Hart-  the  frontage  of  the  land.      Giiiwold  t- 

f<vd,  25  Conn.  232 ;  l\ia»e  r.  Todd.  23  Pelton,  94  Ohio  St.  4S2.     See  w  thii 

Maw  91 ;  Lockwvvd  r.  Su  Iouis»  24  Ho.  jviint  chi^tcr  on  Tamtioo, 
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§  924  (738).  Same  subject.  When  Injunotion  granted  ;  "When 
not.  —  Accordingly,  equity  will  not,  according  to  the  rule  generally 
adopted,  restrain  even  an  illegal  and  void  tax  assessment  where  it  is 
sought  to  be  enforced  against  personal  property  only,  since  here  the 
party  has  in  general,  or  is  considered  to  have,  an  adequate  remedy  at 
law ;  nor  in  such  a  case  will  equity  interfere  because  several  join  in  the 
bill  asking  it^  But  under  special  circumstances  equity  will  enjoin 
the  sale  of  personal  property  where  the  right  of  the  complainant  is 
clear  and  the  remedy  at  law  is  inadequate.  Thus,  equity  will  re- 
strain the  collection  of  taxes  by  distress  of  the  rolling  stock  of  a  rail" 
road,  after  a  tender  of  payment  in  ta>x-^^eceivable  coupons,  which  the 
State,  in  violation  of  its  contract,  refused  to  accept.  The  ground  of 
the  jurisdiction  in  such  cases  is,  that  there  is  no  adequate  remedy 
at  law  2  Where,  however,  the  effect  of  the  sale  will  be  to  cast  a 
cloud  upon  the  title  to  real  estate,  equity,  in  many  of  the  States,  will 
for  this  reason  alone,  int-erfere  to  prevent  it.^  The  Court  of  Appeals 
in  Maryland,  in  holding  that  where  a  city  corporation  was  seeking 
to  enforce  a  void  tax  or  assessment  by  a  sale  of  private  property 
the  owner  might  enjoin  it,  speaking  through  Le  Grand,  C.  J.,  said : 


1  Dodd  V,  Hartford  (decided  by  two 
judges),  25  Conn.  282  (1856)  ;  Sheldon  v. 
Centre  Sch.  Dist,  lb.  224.  Same  point, 
as  to  personal  property,  Lockwood  v.  St. 
Loois,  24  Mo.  20  (1856)  ;  Leslie  v.  St 
Loois,  47  Mo.  474  (1871)  ;  Milwaukee 
Iron  Co.  V.  Hubbard,  29  Wis.  51  (1872)  ; 
Chicago  &  N.  W.  By.  Co.  v.  Fort  Howard 
BoT.,  21  Wis.  44 ;  Peck  v.  Fox  Lake,  28 
Wis.  583  (1871) ;  Coulson  v,  Portland, 
Deady,  481,  commenting  on  Ewing  v.  St. 
Louis,  5  Wall.  413  ;  Dows  o.  Chicago  (tax 
on  bank  stock),  11  WalL  108  (1870)  ; 
ante,  sees.  816,  906,  and  notes ;  Atlantic 
4  Pau;.  R.  R.  Co.  o.  Cleino,  2  Dillon  C.  C. 
175  (1873);  Youngblood  «.  Sexton,  82 
Hich.  406  (1875)  ;  8.  c.  20  Am.  Rep.  65, 
47,  where  CooUy,  J.,  refers  to  numerous 
cues  to  the  same  point.  Equity  will  not 
xcstrain  the  collection  of  a  personal  tax,  or 
a  tax  levied  upon  personal  property  by 
a  municipal  corporation,  upon  the  sole 
ground  of  the  illegality  of  the  tax.  Mil- 
waukee 0.  KoefBer,  116  U.  S.  219  (1885), 
le-affirming  I>ows  v.  Chicago,  11  Wall. 
108 ;  Hannewinkle  v.  Georgetown,  15 
Wan.  647  ;  Union  Pac.  Ey.  Co.  v.  Chey- 
enne, 118  U.  S.  516,  525,  where,  says  the 
court,  the  rule  against  the  interference  of 
a  court  of  equity  in  the  collection  of  taxes, 


and  the  exceptions  to  the  rule,  are  re- 
stated with  care  and  accuracy ;  approving 
Quinney  v,  Stockbridge,  38  Wis.  505  ; 
Youngblood  «.  Sexton,  32  Mich.  406, 
where  it  is  shown  that  the  same  principle 
is  asserted  in  the  courts  of  Massachusetts, 
New  Hampshire,  Connecticut,  California, 
North  Carolina,  Bhode  Island,  Ohio,  Mis- 
souri, New  York,  and  Mainland,  Text 
approved,  Delphi  v,  Bowen,  61  Ind.  31. 
Courts  will,  indeed,  in  all  cases,  cau- 
tiously interfere  with  the  exercise  of  an 
admitted  power.  Manifest  abuse  must  be 
shown.  Sheldon  v.  Centre  Sch.  Dist.,  25 
Conn.  224  ;  ante,  sees.  94,  and  notes, 
312,  352. 

a  Allen  V.  B.  &  0.  R.  R.  Co.  (Virginia 
Coupon  Cases),  114  U.  S.  311  ;  distin- 
guished from  State  Railroad  Tax  Cases,  92 
U.  S.  575.  So  a  bill  in  equity  will  lie 
which  seeks  to  have  a  wharfage  ordinance 
declared  void,  and  for  an  injunction  to 
restrain  further  collection  under  it,  and 
any  interference  with  the  right  of  the 
complainant  to  the  free  navigation  of  the 
river.  Transportation  Co.  ».  Parkersburg, 
107  U.  S.  691. 

«  Powell  ».  Parkersburg,  28  W.  Va. 
698. 
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*'  We  entertain  no  doubt  on  this  question.  The  idea  that  a  paity 
ought  to  stand  by  and  see  hia  property  illegally  exposed  to  pubUc 
sale,  and  then  force  the  purchaser  to  bring  ejectment  to  gain  pos- 
session or  to  try  his  title,  seems  sustained  by  no  good  authority. 
Such  a  doctrine  would  not  only  encourage  circuity  of  action  and 
multiplicity  of  suits,  but  render  the  title  of  the  real  owner  compara- 
tively valueless  while  the  suits  at  law  should  be  pending.  Equity 
will  not  allow  a  title,  otherwise  clear,  to  be  clouded  by  a  claim 
which  cannot  be  enforced  in  law  or  equity."  ^  So  in  Wisconsin  the 
law  is  settled  that  equity  will  interfere  to  prevent  a  cloud  upon  the 
plaintiff's  title,  where  his  lands  are  threatened  to  be  sold  on  a  void 
tax  or  assessment.  But  where  the  defect  complained  of  is  meivlj 
formal,  not  impeaching  the  justice  of  the  tax  or  assessment^  and  the 
plaintiff  ought  to  pay  the  amount,  equity  will  not  interfere,  but 
leave  him  to  his  legal  remedies.^    The  same  view,  substantially,  is 


1  HoUand  «.    Baltimore,  11  Md.   186  restrain  sale  of  real  estate  may  be 

(1857)  ;  Baltimore  v.  Porter,  18  Md.  284  if  the  proceedings  to  tax  it  are  clearljU- 

(1861);    ante,  sec   77.     In  Indiana  if  legal.    Litchfield  v.  Polk  Coonty,  18  lova, 

"  the  tax  is  iUegal  and  void  the  remedy  70 ;    Bailroad   Co.  v.   lit.   Pleasant,  IS 


by  injunction  to  restrain   its  collection  Iowa,  112.     And  in  the  same  State  the 

may  be  sought  at  once."  Delphi  v.  Bowen,  coUection  of  a  tax  in  aid  of  a  railroad  hti 

61  Ind.  29,  87  (1878).    In  New  York  the  been  enjoined  at  the  suit  of  a  taxpay«, 

somewhat  stricter  view  is  adopted,  that  to  suing  on  behalf  of  himself  and  others  in- 

jastify  equity  in  interfering  to  prevent  a  terested,  for  the  reason  that  the  Tote  tn- 

cloud  being  cast  upon  the  title,  it  must  be  thorizing  the  tax  was  passed  upon  the 

a  proceeding  whose  invalidity  does  not  ap-  assurance  of  the  president  of  the  railroad 

{•ear  on  its  face,  but  requires  extraneous  that  the  road  would  be  built  upon  a  oertain 

evidence  to  show  it     Heywood  v.  Buffalo,  line  when  in  fact  it  was  built  upon  another 

14  N.  Y.  534  (1856)  ;  cited  with  approval,  and  inaccessible  line.    Cany  «.  Dec^tor 

Ewing   V.   St    Louis,   5  Wall.   413,  419  Co.  Sup.,  61  Iowa,  71. 
(1866)  ;  aiiUy  sees.  611,  907  ;  High  on  In-  In  Indiana  it  is  held  that  where  the 

juuetions,  sees.  867,  368  ;  1  Pomeroy  £q.  aumer  of  real  estate  in  a  city  9tandM  by  and 

Juris,  sees.  259-270.  sees  a  street  improved  adjoining  his  prop* 

^  Mitchell  V,  Milwaukee,  18  Wis.  92,  erty,  on  a  contract  made  under  an  order  of 

97  (1864),  and  prior  cases  in  that  State  the  common  council,  without  attempting 

there  cited.     See,  also,  Foote  v.  Milwau-  by  injunction  to  prevent  such  improve* 

kee,  18  Wis.  270  ;  My  rick  v.  Lacrosse,  17  ment,  he  cannot,  after  the  work  is  cob* 

Wis.  442  ;  Bond  v.  Kenosha,  17  Wis.  284,  pleted,  or  nearly  completed,  refuse  to  jny 

287,  wliere  Cole,  J.,  clearly  states  the  ef-  for  it     Lafayette  v.  Fowler,  84  Ind.  lili* 

feet  of  the  decisions  ;    Howes  v.  Racine,  Same  principle,  Sleeper  v.  Bnllen,  6  Ka& 

21  Wis.  614  ;  Dean  v.  Gleason,  16  Wis.  1,  800  (1870).     Extension  by  the  city  to  the 

18  ;  Barnes  v.  Beloit  (who  may  not  join  contractor  of  the  time  to  complets  the  inn 

in  bill),  19  Wis.  93  (1865),  queerer  Mills  provement  is  no  ground  for  an  i^jnitctifA 

V.  Charleton,  29  Wis.  400  ;  8.  c.  9  Am.  to  stay  the  collection  of  the  assf  meat 

Rep.  578  (1872)  ;  lb.  51  ;  ante,  sec.  777,  Lafayette  v.  Fowler,   supra,     Iignnctifla 

note  ;  Gilmore  v.  Fox  (city  necessary  party  to  restrain  the  collection  of  an  aisrinmimt 

to  bill  to  enjoin  munici|)al  taxes),  10  Kan.  for  constructing  a  sidewalk,  on  the  groanJ 

509  (1872)  ;  Stone  v.  Mobile,  57  Ala.  61,  of  irregularities  in  the  passage  of  thn  ordi- 

approving  text  nance  authorizing  it,  refusrd  beenus^.  phin- 

So  in  Iowa  BhiH  for  an  injunction  to  tiff  had  stood  by  and  allowed  tMc  it 
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also  taken  by  the  Supreme  Court  of  Mi<)sourL^    It  may  now  be 
r^arded  as  settled  in  this  State,  however  conflicting  the  decisions 


tobemadetothegreat  benefit  of  his  property 
without  taking  steps  to  prevent  the  outlay. . 
Ritchie  P.  So.  Topeka,  88  Kan.  368.  So  where 
an  owner  of  property  sees  a  contractor  go 
on  and  make  a  street  improvement  adjoin- 
ing his  property,  and  makes  no  objection 
while  the  work  is  being  done,  he  cannot, 
after  the  work  is  completed,  and  accepted 
by  the  city  as  having  been  done  according 
to  the  contract,  enjoin  the  collection  of 
the  entire  assessments  made  for  such  im- 
provement, on  the  ground  that  the  mate- 
rials used  and  the  work  done  were  not 
strictly  in  accordance  with  the  contract ; 
in  such  case,  a  complaint  for  an  injunction 
must  show  a  tender  by  the  property-owner 
to  the  contractor  of  the  value  of  the  im- 
provement. Evansville  v,  Pfisterer,  84 
Ind.  86  ;  8.  c.  9  Am.  Rep.  214.  When  the 
inaction  of  the  property-owners  is  a  ground 
of  estoppel,  and  the  principles  on  which 
the  estoppel  rests.  See  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  148 ;  Liebstein  v, 
Newark,  lb.  200  ;  Dusenbury  v.  Newark, 
25  N.  J.  Eq.  295  ;  Hyde  Park  v.  Borden, 
94  111.  26 ;  New  Haven  v.  Fair  Haven  & 
W.  R.  R.  Co.,  88  Conn.  422,  871;  s.  c. 
9  Am.  Rep.  899. 

The  writ  will  be  refused  to  one  who  has 
intentionally  delayed  his  application  until 
he  has  secured  an  inequitable  advantage 
thereby.  Traphagen  v,  Jersey  City,  29 
N.  J.  Eq.  206  (1878).     See,  also,  as  to 


^ect  ofdday  in  equity,  until  the  improve* 
ment  is  completed.  Weber  v.  San  Fran- 
cisco, 1  Cal.  455.  Iigunction  to  prevent 
debt  beyond  charter  limit  dissolved  on 
ground  of  laches,  the  rights  of  third  per- 
sons having  attached.  CoUings  o.  Cam- 
den, 27  N.  J.  Eq.  298  ;  infra,  sec  929, 
note.  In  Michigan  this  view  of  the  estopi>el 
of  the  property-owner  is  taken.  In  Motz 
V,  Detroit,  18  Mich.  495,  it  was  held  that 
I)etitioners  to  a  city  council  for  public  im- 
provements for  which  the  charter  makes 
provision  must  be  taken  to  ask  that  it  may 
be  done  under  the  charter,  and  if  it  turned 
out  to  be  invalid,  the  petitioners  were 
estopped  to  set  up  such  invalidity  as  a 
basis  for  equitable  relief  against  the  action 
which  they  had  requested.  But  in  Steck- 
ert  V,  East  Saginaw,  22  Mich.  104  (1870), 
the  above  case  was  distinguished,  and  such 
petitioners  were  held  not  to  be  estopped  to 
object  that  the  proceedings  upon  their  pe- 
tition have  been  conducted  contrary  to 
law,  and  unless  it  may  be  in  the  case 
where  they  had  actual  knowledge  of  the 
illegality  of  the  proceeding  before  the  ex- 
penditure was  made,  they  will  be  in  time 
to  object  when  proceedings  are  commenced 
to  deprive  them  of  their  rights.  See,  also, 
Byram  v.  Detroit,  50  Mich.  56 ;  Putnam 
V.  Grand  Rnpids,  58  Mich.  416  ;  Zeiglerv. 
Hopkins  (estoppel),  117  U.  S.  683  (1885). 
In  Kansas  it  is  decided  that  courts  of 


1  LesHe  v.  St.  Louis,  47  Mo.  474,  479 
(1871).  In  this  case  a  bill  was  filed  for 
an  injunction  to  restrain  the  city  from 
fleUiiig  the  complainant's  real  estate  for  an 
assessment  for  benefit^!.  The  assessment 
was  held  void  because  no  effort  hud  been 
made  by  the  city  to  agree  with  the  owner. 
AnU,  sec.  605.  Treating  of  the  question 
whether  there  is  a  remedy  in  equity,  JVag- 
mer,  J.,  says  :  **  Courts  of  equity  never 
allow  relief  by  injunction  to  prevent  the 
tale  of  personal  property,  but  where  real 
property  is  about  to  be  sold  by  a  munici- 
pal corporation  for  the  payment  of  [illegal] 
taxes  or  assessments,  equity  will  interpose. 
The  di'^tinction  lies  in  the  fact  that  in  the 
one  case  a  full  and  complete  remedy  is 


furnished  at  law,  while  in  the  other  a 
cloud  is  about  to  be  cast  over  a  land  title 
and  the  court  interferes  to  prevent  it. 
Lockwood  V,  St.  Louis,  24  Mo.  20  ;  Fow- 
ler V.  St.  Joseph,  37  Mo.  228."  But  the 
same  court  in  Anderson  v,  St.  I^ouis,  47 
Mo.  479  (1871),  held  that  equity  would 
not  enjoin  the  city  from  taking  possession 
of  the  plaintiffs  real  estate  under  a  void 
condemnation,  it  not  api)earing  that  by 
trespass,  <*jectment,  or  certiorari  there 
was  not  a  complete  remedy  at  law  ;  the 
case  of  Ewing  v.  St.  Louis,  5  "Wall.  413 
{ante,  sec.  611),  was  approved.  Text  ap- 
proved. St.  Louis  V.  Schnuckelburg,  7 
Mo.  App.  586  (1878).  Missouri  decisions: 
See,  further,  supra,  sec.  919,  note. 
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here  and  elsewhere  have  been,  that  to  prevent  illegal  action  on  the 
part  of  municipalities,  tending  to  an  increased  taxation  on  their 
constituents,  the  State,  through  its  appropriate  officer,  the  Attorney- 
General  or  Circuit-Attorney,  or  any  taxpayer  of  the  municipality, 
may  institute  a  proceeding  for  an  injunction.^ 

lUnudy  hy  Certiorari, 

§  925   (739).    At  Common   Law;   In  this   Country.  —  It   is  well 

settled  in  England  that  courts  of  superior  and  general  jurisdiction 

equity  will  not  interfere  to  restrain  by  in*  general  taxes  and  local  assessments  ille- 

j unction  the  collection  of  taxes,  when  the  gaily  levied  upon  land,  it  is   held  that 

property  is  subject  to  taxation,  the  tax  equity  will  not  restrain  a  city  corpontion 

legal,   and  the  valuation   not  excessive,  from  seUing  the  land  therefor,  and  the 

simply  because  of  irregularities  in  the  as-  ground  upon  which  the  court  bases  the 

sessment.    Anmne  v.  Kan.  Pac.  K.  K.  Co.,  doctrine  is  that  if  the  land-owner  ahodd 

7  Kan.  178  (1871).    Must  tender  what  is  pay  the  tax  or  assessment  to  save  his  land 

equitably  due.     Morrison  v,  Hershire,  32  from  a  sale  under  the  form  of  legal  pmceit, 

Iowa,   271   (1871);    State  Railroad  Tax  he  would  be  entitled  to  recover  it  back  u 

Cases,  92  U.  S.  575  (1875).     See,  also,  money  wrongfuUy  received  by  the  corpora- 

Sleeper  v.  BuUen,  6  Kan.  300  (1870) ;  Mo.  tion,  and  hence  he  has,  in  the  view  of  the 

R.  Ft.  8.  &  G.  R.  R.  Co.  v,  Morris,  7  Kan.  court,  a  complete  and  adequate  remedy  at 

210  (1871);  Merrill  v.  Humphrey,  24  Mich.  law.     Loud  v,  Charlestown,  99  Maw.  208 ; 

170.    In  The  State  v.  McUughlin,  15  Kan.  Arnold    v.    Cambridge,    106    Mass.    852 

228  (1875),  it  was  held  that  an  injunction  (1871)  ;  Whiting  v.  Boston,  106  Mass.  89 

hill  in  tfie  juime  of  the  State,  on  Oic  relation  (1870);  Hunnewell  v.  Boston,  lb,  850| 

of  the  Attomey-Gcneralf  would  not  lie  to  and  cases  there  cited, 

restrain  the  collection  of  taxes  levied  by  a  The  act  of  the  Illinois  legialataie  of 

school  district  to  pay  void  bonds  thereto-  April  16,  1869,  by  which   taxes  to  ptj 

fore  issued ;  and  the  decision  was  upon  the  railroad  aid  bonds,  registered  in  the  office 

ground  that  the  State,  as  such,  had  no  in-  of  the  auditor  of  public  accounts,  are  to 

terest  in  the  subject-matter,  and  that  each  be  levied  and  collected  by  certaiin  State 

taxpayer  could  protect  himself,  or  all  could  o£&cers  instead  of  local  or  municipal  officer^ 

unite  to  prevent  a  multiplicity  of  suits  in  does  not  infringe  the  Constitution  of  the 

a  single  bill  to  restrain  the  collection  of  State ;  but  if  bonds  are  nnlawfally  regis- 

the  illegal  tax.    The  reasoning  of  the  court  tered  the  courts  will  enjoin  proceedings  to 

seems  to  distinguish  such  a  case  from  one  collect  taxes  to  pay  them.     Dunnovan  r. 

to  restrain  public  corporations  from  com-  Green,  57  111.  63. 

mitting  threatened  acts  in  violation  of  their  For  a  collection  of  cases  upon  the  sab* 

duty  and  the  law.  ject  of  injundums  against  taxts^  woe  High 

The  Supreme  Court  of  the  United  States  on  Injunctions,  chap.  vii. 
has  laid  down  this  important  and  just  rule,  ^  State  v.  Saline  Co.  Conrt,  51  Ma  350; 
too  often  overlooked  or  disreganied  ;  viz.,  Newmeyer  v.  Mo.  &  Miss.  R.  R.  Co.,  5S 
that  in  a  bill  to  enjoin  the  collection  of  Mo.  81.  Napt^m,  J.,  in  Matthis  v.  Cam- 
taxes  it  is  no<  sufficient  to  aver  readiness  to  eron,  62  Mo.  504  (1876). 
pay,  but  the  taxes  which  are  conceded  to  be  The  courts  will  not  interfere  with  ths 
due,  or  which  the  court  can  see  ought  to  honest  exercise  of  the  discretion  vested  ia 
be  paid,  must  be  paid,  or  tendered  without  municipal  authorities  in  levying  a  tax  to 
demanding  a  receipt  in  full,  before  an  in-  meet  expenses  of  collection,  and  defid- 
Jnnction  will  be  awarded.  State  Railroad  encies  likely  to  occur  over  and  above  the 
Tax  Cases,  92  U.  S.  575  (1875).  sum  actually  required  to  pay  debts,  4fli 

In  Massachusetts,  both  with  respect  to  Hyde  Park  o,  Ingalls,  87  111.  11. 
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will  examine  on  certiorari  the  proceedings  of  inferior  or  special 
jurisdictions  or  officers.  Thus,  certiorari  lies  to  the  censors  of  the 
college  of  physicians,^  to  commissioners  of  sewers,^  and  to  justices 
of  the  peace.*  Such  a  superintending  power  to  restrain  and  correct 
the  irregularities  and  mistakes  of  inferior  officers  and  jurisdictions 
is  both  necessary  and  salutary.  If  the  proceedings  are  in  a  common* 
law  court  of  record,  a  writ  of  error  is  the  proper  remedy  to  correct 
or  vacate  them  if  erroneous ;  otherwise  the  remedy  is  by  certiorari.^ 
So  in  this  country  the  rule  has  been  very  generally  adopted  by  the 
courts,  where  a  new  jurisdiction  is  created  by  statute,  and  the  in- 
ferior court,  board,  tribunal,  or  officer  exercising  it  proceeds  in  a 
summary  manner,  or  in  a  course  different  from  the  common  law, 
that  the  Circuit  or  District  Court  of  the  State,  or  other  tribunal  ex- 
ercising general,  original  common-law  jurisdiction,  has,  in  the  ab- 
sence of  a  specific  remedy  being  given,  an  inherent  authority  to 
revise  the  proceedings  of  such  inferior  jurisdiction  by  certiorari; 
and  in  such  cases  a  writ  of  error  is  not,  without  the  aid  of  statute, 
the  proper  remedy  to  effect  the  removal  of  the  proceedings  to  the 
revisory  tribunal* 


§  926  (740).  Scope  of  Certiorari  in  this  Country.  —  The  unques- 
tionable weight  of  authority  in  this  country  is,  if  an  appeal  be  not 
given  or  some  specific  mode  of  review  provided,  that  the  superior 
common-law  courts  will,  on  certiorari,  examine  the  proceedings  of  mu- 
nieipal  corporations,  even  although  there  be  no  statute  giving  this 
remedy  ;  and  if  it  be  found  that  they  have  exceeded  their  chartered 
powers,  or  have  not  pursued  those  powers,  or  have  not  conformed  to 
the  requirements  of  the  charter  or  law  under  which  they  have  under- 
taken to  act,  such  proceedings  will  be  reversed  or  annulled.     An 


1  Groenyelt  v.  BurweU,  1  Ld.  Rayro. 
454,  469,  and  cases  there  cited ;  1  Salk. 
144. 

«  Ih, 

*  Rex  V.  Inhab.  Glamorganshire  (Caer- 
diffe  Bridge  Case),  I  Ld.  Raym.  580. 

«  Parks  V.  Boston,  8  Pick.  218,  226 
(1829) ;  Lawton  c.  Cambridge  Comm'rs, 
Ac,  2  Caines  (N.  Y.),  182;  Wood  v, 
Peake,  8  Johns.  (N.  Y.)  64  ;  Wildy  v. 
Washbam,  16  Johns.  49. 

*  Ante,  sees.  440,  611 ;  Marion  Int.  v. 
Chandler,  6  Ala.  899  (1844)  ;  Tarlton,  In 
rt,  S  Ala.  85  (1841);  Negus,  In  re,  10 
Wend.  84,  89  (1832)  ;  Ruhlman  v.  Com- 
monwealth, 5  Binn.  (Pa.)  26  (1812)  ;  Sav- 
age V,  GolliFer,  4  Mass.  178 ;  Common- 


wealth V.  Ellis,  11  Mass.  465  ;  Edgar  v. 
Dodge,  lb.  670  ;  Ball  v.  Brigham,  5  Mass. 
406;  Bob,  In  re  (a  slave),  v.  State,  2 
Y?rg.  (Tenn.)  173  (1826)  ;  Lawson  v. 
Scott,  1  Yerg.  (Tenn.)  92;  Wildy  ». 
Washburn,  16  Johns.  49  ;  Street  p.  Fran- 
cis, 8  Ohio,  277  ;  State  v.  Bill,  13  Ired. 
L.  373  (1852)  ;  Redfield  on  Railways,  chap. 
xxvi.  When  remedy  is  by  certiorari,  and 
when  by  bill  in  equity,  and  when  not,  in 
MaxsadinseUs,  see  Whiting  v,  Boston,  106 
Mass.  89  (1870)  ;  Jones  v.  Boston,  104 
Mass.  461 ;  ante,  sec.  924,  note  ;  Miller  v. 
Sch.  Trustees,  88  111.  26,  citing  and  ap- 
proving text.  Ante,  sees.  906-907  a,  and 
note. 
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aggrieved  party  is,  in  such  case,  entitled  to  a  certiorari  ex  debiio 
jmtitice}  Thus,  if  no  appeal  or  other  mode  of  review  be  given,  and 
if  there  be  no  statute  to  the  contrary,  the  l^ality  of  convictions  in 
municipal  courts  will  be  revised  on  certiorari.^  So,  under  the  same 
circumstances  and  in  the  same  way,  the  proceedings  of  municipal 

corporations  in  opening  streets,^  in  making  local  CLSsessmeTits,  in  levying 

1  State  V.  Bill,  13  Ired.  (N.  C.)  Law,  Stubenrauch  v.  Neyeneach,  54  Iowa,  567; 

87S  (1852) ;   Marion  Int.  v.  Chandler,  6  Oshkosh  v.  State,  59  Wis.  425  ;  Board  of 

Ala.  899  (1844);  Carroll  v.  Tnskaloosa,  12  Aid.  of  Denver  v.   Danow  (Col.  22  Pac 

Ala.  173  ;  Miller  v.  Jones,  80  Ala.  89;  lb.  Rep.  784, 1889),  citing  text,  and  explaining 

287;    Jackaon   v.    People,    9   Mich.    Ill  on  one  point  Darrow  v.  People,  8  CoL  418 ; 

(1860),  cited  a7i/«,  sec.  440,  note.    There  8.  c.   8  Pac  Bep.  661;   ante,  sec  550^ 

onght  to  be  substantial  grounds  to  justify  note. 

disturbing  the  action  of  public  bodies  by  A  certiorari  will  not  be  granted  where 

this  writ.    Gagerv.  Chippewa  Co.  Sup.,  47  the  object  thereof  can  be  attained  in  an 

Mich.  167.     See  further  on  the  subject  of  appeal  pending,  —  as  here,  from  the  de- 

the  text :    State  v,  Stewart,  5  Strob.  L.  cision    of   county    commissioners    kcat- 

(S.  C.)  29  ;  State  v.  Swift,  1  Hill  (S.  C),  ing  or  discontinuing  a  way,  to  qoash  ths 

860 ;  Re  Schmidt,  24  S.  C.  368  ;  State  i;.  record.    Hodgdon  r.  Lincoln  Co.  Comm'i% 

Fort,  24  S.  C.  510 ;  D wight  v.  Springfield,  68  Me.  226  ;  infra,  sec.  929. 

4Gray  (Mass.),  107  (1855);  Parks  v.  Bos-  <  Taylorv.  Americus,  39 Ga.  59(1869); 

ton,   8  Pick.  (Mass.)  218  (1829);  Fay,  Marion  Int.  v.  Chandler,  6  AU.  899  (1844) ; 

Petitioner,  15  Pick.  (Mass.)  243  (1834);  Jackson  v.  People,  9  Biich.  Ill   (1860), 

Cunningham  t;.  S([uires,  2  West  Va.  422  and  remarks  of  Mr.   Justice   Campbell; 

(1868);  Taylor  v,  Americus,  39  Ga.  59  aTUe,  sec.  440,  and  notes;  State  «.  Darej 

(1869);  Macon  v.  Shaw,  16  Ga.  172  (1854);  (writ  refused),  89  La.  An.  992. 

Shaw  t;.  Macon,   19  Ga.  468  ;  Bums  v,  *  Tarlton,  In  re,  2  AU.  85  ;   Dwi^tiu 

La  Grange,  17  Tex.  415  (1856);  Buckner,  Springfield,  4  Gray  (BCass.),  107  ;  Cknon 

In  re,  9  Ark.  73,  148  ;  Camden  Treas.  v.  v,  Martin,  26  N.  J.  L.  594  (1857) ;  Dw- 

Mulford,  26  N.  J.  L.  49  ;  Carron  v.  Mar-  Chester  r.    Wentworth,   31   N.   H.  451 ; 

tin,  lb.  594   (1857);  Morris  Canal  &  B.  Parks  v.  Boston,  8  Pick.  (Mass.)  218,225; 

Co.  t;.  Jersey  Cit>%    12  N.  J.  £q.   252 ;  Ewing  t;.  St  Louis,  5  Wall.  418  (1866), 

Holmes  v.  Jersey  City,  lb,  299  ;  State  v.  cited  ante,  sec.  611,  note  ;  St.  Charles  9, 

Newark,  25  N.  J.  L.  399  (1856);  State  v.  Rogers,  49  Mo.  530  (1872). 

Hudson,  32  N.J.  L.  365 ;  Swan  v.  Cum-  It  seems  to  be  the  settled  view  in  Kew 

berland,  8  Gill  (Md.),  150  (1849);  Dor-  York  that  without  a  statutory  enlu^ 

Chester  v.  Wentworth,    31   N.   H.    451  ;  ment  of  the  functions  of  the  writ  of  cef' 

Chicago  &  R.  I.  R.  R.  Co.  v.  Whipple,  22  tiorari,  it  will  be  denied,  or  if  granted  it 

111.  105  ;  Ewing  v.  St.  I^ouis,  5  Wall.  413  will  be  quashed,  when  it  is  son^t  for  tin 

(1866) ;  Kip  i^.  Paterson,  26  N.  J.  L.  298  ;  purpose  of  reviewing  the  official  or  coh 

State  V.  Zeigler,  32  N.  J.  L.  262  ;  Holberg  pcrate  proceedings  of  a  common  oonoctl 

V.  Macon,  55  Miss.  112,  citing  and  approv-  when  they  are  of  a  legislative,  eaBecuHm,  et 

ing  text ;   Miller  v,  Sch.  Trustees,  88  111.  ministerial  ehamcter ;  as^  for  example,  the 

26  ;  Doolittle  v.  Galena  &  C.  U.  R.  R.  Co.,  regularity  of   proceedings  by  ordioaneet 

14  111.  381;  Sonera  H.  Com.  v.  Carthage  or  resolutions  nnder  the  right  of  emineflt 

Sup.,  27  111.  140 ;  Geneseo  H.  Comm'rs  v.  domain  to  open  sti-eeis,  squaret,  dfec,  mi 

Harper,  38  111.  103  ;  ante,  sees.  440,  611,  for    constructing   sewers    in    sireeU,   mi 

804,  907  ;  Tierncy  v.  Dodge,  9  Minn.  166  ;  the   like    improvements,   indnding 


Suto  w.  Dowling,  50  Mo.  134(1872);  St.  ments   therefor;    and    the   regQlarity  d 

Paul  t;.  Marvin,  16  Minn.  102 ;  Corbettv.  proceedings  voting  taxes,  appointing  ofr 

Duncan,  63  Miss.   84;  Loeb  v.  Duncan,  cers,    making   by-laws,    Ac     People  ^ 

68   Miss.   89;    McCreary  v.   Rhodes,    63  New  York,   2   Hill   (X.   Y.),   9   (1841). 

Miss.  808  ;  Collins  v.  Davis,  57  lowo,  256  ;  In  Matter  of  Moont  Morris  Square,  A 
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taxes}  in  contested  election  cases}  and  the  like,  will  be  examined  and 

14,  questioning  Parks  v,  Boston,  mpra^  see  infra,  sec.  928,  note.    Defects  in  no- 

which  holds   that   proceedings   to   open  tices  preceding  orders  of  the  city  council 

streets    may   be  reviewed    on    certiorari,  for  the  improvement  of  streets  can  only  be 

and  also  doubting  Le  Boy  v.  New  York,  availed  of  by  certiorari  in  JUassachusetts ; 

20  Johns.  480,  and  Baldwin  v.  Calkios,  such  orders  cannot  be  impeached  for  this 

10  Wend.   (N.  Y.)    166,  so  far   as    the  reason,  in  an  action  to  recover  money  paid 

latter  asserts  that  the  principle   of  as-  for  betterments  under  protest.     Foley  %\ 

$es9tnerU  may  be  reviewed  by  certiorari.  Haverhill,  144  Mass.  352  ;  Lowell  v.  Had- 

It  is  admitted,  however  (2  HiU,  24),  that  ley,  8  Met  180,  192  ;  Taber  v.  New  Bed- 

the  writ  will  lie  to  the  local  courts  or  cor-  ford,  185  Mass.  162  ;  Sisson  v.  New  Bed- 

porate  officers  exercising  judicial  functions,  ford,  187  Mass.  255  ;  Gilkey  v.  Watertown, 

See,  further,  as  to  remedy  by  certiorari,  141  Mass.  317.     Whether  an  assessment 

People  V.  Allegany  Co.  Sup.,  15  Wend,  for  a  sewer  is  made  in  accordance  with 

198  ;  People  v.  Queens  Co.  Sup.,  1  Hill  a  statute,  and  whether  the  statute  is  con- 

(N.  Y.),  195 ;  23  Wend.  277 ;  Stone  v.  stitutional,  can  only  be  raised  on  eerti" 

New  York,  25  Wend.  157,  167,  per  Paige,  orari,  and  not  upon  trial  of  a  petition  for 

Senator;  Ih,  693.     The  doctrine  of  the  a  revision  of  the  assessment.     Snow  v. 

New  York  cases  denying  that  the  proceed-  Fitchburg,  136  Moss.  179. 

ings  of  mimicipal  corporations  in  opening  ^  State  v.  Newark,  25  N.  J.  L.  399 

streets,  making  assessments,  &c.,  can  be  (1856) ;    Swann    v.   Cumberland,    8  Gill 

reviewed  on  certiorari,  followed  in  Dixon  (Md.),  150    (1849) ;    Buckner,   In  re,  9 

V.  Cincinnati,  14  Ohio,  240   (1846);  but  Ark.  73  (1848) ;  Carroll  t;.  Tusk&loosa,  12 

the  weight  of  authority  is  otherwise.     See  Ala.  173  ;  Milwaukee  Iron  Co.  v,  Schubel, 

chapter  on  Eminent  Domain,  ante,  sec  29  Wis.  444  (1872),  where  the  authorities 

611.    Later  New  York  cases  are  to  the  effect  are  very  fully  considered  by  Cole,  J.    See 

that  upon  a  common-law  certiorari  "  the  also,  People  v.  Ogdensburg,  48  N.  Y.  390 

duty  of  the  court  is  not  limited  to  the  in-  (1872),  holding  that  the  action  of  the 

quiry  whether  the  lower  tribunal  had  juris-  assessors  in  putting  upon  and  refusing  to 

diction  over  the  parties  and  the  subject-  strike  from  the  roll  non-taxable  property 

matter ;  but  it  is  the  duty  of  the  court,  can  be  reviewed  on  certiorari,     AiUe,  sec. 

in  addition  thereto,  to  examine  the  evi-  804,  and  note. 

dence,  and  determine  whether  there  was  Certiorari  lies  at  common  law  to  remove 
any  competent  proof  of  the  facts  neces-  a  tax  assessment,  but  as  the  allowance  of 
sary  to  authorize  the  adjudication  made,  the  writ  is  discretionary,  it  is  generally 
and  whether,  in  making  it,  any  rule  of  refused  on  grounds  of  public  policy  and 
law  affecting  the  rights  of  the  parties  has  convenience.  Per  Beardsley,  J.,  Weaver 
been  violated."  Per  Orover,  J.,  People  v.  v.  Devendorf,  3  Denio  (N.  Y.),  117-119  ; 
Smith,  45  N.  Y.  772  (1871).  See  prcvi-  15  W^end.  198  ;  1  Hill  (N.  Y.),  195 ;  2 
cos  cases  cited  and  reviewed  by  Woodruff,  Hill,  9,  11  ;  lb,  14,  21.  But  it  ought, 
J.,  People  V,  Metrop.  Pol.  Bd.,  39  N.  Y.  we  think,  to  be  freely  allowed  whenever 
506  (1868).  Where  assessors  for  a  local  necessary  to  protect  the  citizen  in  his 
improvement  adopt  the  correct  legal  rule,  legal  rights.  Effect  of  not  resorting  to 
—  I.  e.,  that  all  projHjrty  benefited  must  be  certiorari,  on  the  right  to  an  injunction 
aaeessed,  —  an  error  in  determining  what  against  assessments  for  local  improve- 
property  is  in  fact  benefited  must  be  re-  ments.  Ottawa  v.  Chicago  &  R.  I.  R.  R. 
riewed  and  corrected  by  certiorari,  not  by  Co.,  25  111.  43  (1860) ;  Ewingr.  St.  Louis, 
suit.  Kennedy  r.  Troy,  77  N.  Y.  493  ;  5  Wall.  413  ;  ante,  sec.  550,  note. 
LeRoyv.  New  York,  20  Johns.  430  ;  Peo-  ^  Cunningham  v.  Squires,  2  West  Va. 
pie  r.  Brooklyn  Bd.  of  Ass.,  39  N.  Y.  81 ;  422  (1868).  Further,  as  to  power  to  re- 
People  V,  Metrop.  Pol.  Bd.,  39  N.  Y.  506  ;  view  on  certiorari  the  regularity  of  the 
People  r.  Hillhouse,  1  Lans.  (N.  Y.)  87  ;  proceedings  of  inferior  tribunals  in  cases 
Western  R.  R.  Co.  r.  Nolan,  .48  N.  Y,  of  contested  electioTis.  Giblwns  v.  Shep- 
518 ;  Heywood  v,  Buffalo,  14  N.  Y.  541 ;  pard,  65  Pa.  St.  20  (1870) ;  s.  c.  Bright- 
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reviewed,  to  ascertain  whether  they  are  legal  and  r^ular,  and,  if  not 
80,  they  will  be  quashed.^ 

§  927  (741).  Same  subject  —  At  common  law  certiorari  only 
lies  to  inferior  co^tr^  and  officers  exercising  yi^ioo/  powers;  not 
only  so,  but  the  act  to  be  reviewed  must  he  judicial  in  its  nature,  and 
not  merely  ministerial.'^'    But  the  doctrine  that  certiorari  lies  only 

ly's  Election  Cases,  538  ;  State  v.  Lam-  took  his  seat,  and  was  chosen  and  had  for 
berton  (review  on  certiorari  refused),  87  some  time  acted  as  president  of  the  board. 
Minn.  362  ;  ante,  chap.  ix.  on  Municipal  The  boards  on  the  ground  that  be  was  in- 
Elections,  also  sees.  440,  891.  Certain  eligible  to  that  place  by  reason  of  not 
constitutional  provisions  and  concurrent  having  been  for  at  least  one  year  a  tax- 
charter  remedies  held  not  to  take  away  the  payer  of  the  city,  without  chai^ge,  notice^ 
jurisdiction  of  the  superior  courts  on  quo  or  opportunity  to  be  heard  (although  be 
warranto  to  determine  the  legal  right  to  was  present),  passed  a  resolution,  against 
the  office  of  mayor.  People  v.  Londoner,  his  protest,  summarUy  removing  him  from 
Col.,  22  Pac.  Rep.  764  (1889).     In  Mich-  his   position   as   alderman,   and   he  wu 


igan,   certiorari  is  held  to  be  the  proper  forcibly  compelled  to  vacate  his  seat.   Tba 

mode  of  reviewing  the  proceedings  of  a  charter  of  the  city  provided  that  the  boaid 

special    statutory    hoard   in    apportioning  of  aldermen  "  shall  be  the  sole  judge  of 

property  and  moneys  between  a  county  the  qualifications,  election,  and  retunii  of 

and  a  new  county  which  is  created  out  of  its  own  members."     Darrow   brought  a 

its  territory.     Alcona  v.  White,  54  Mich,  proceeding  by  a  cerlvorari  to  review  the 

503.  action  of  the  board  of  aldermen  in  that 

1  In  the  case  of  Wilson,  In  re,  32  Minn,  removing  him.     It  was  held,  in  a  vffj 

145,  this  section  (sec.  926)  was  cited  "as  able  opinion,  by  Richmond,  C. :   1st  That 

authority  that   courts  will  on  certiorari  the  writ  of  certiorari  was  applicable  to  ths 

examine  the  proceedings  of  municipal  cor-  case,  and  not  quo  warranto.    2d.  That  ths 

porations,  whether  legislative  or  Judicial,"  provision  of  the  charter  making  the  boaid 

and  Mitchell,  J.,  in  his  opinion,  says  the  the  judge  of  the  qualifications,  dectton, 

author  "  did  not  intend  to  convey  the  idea  and  return  of  its  members  did  not  divot 

that  mere   legislative  or  ministerial  acts  the  superior  courts  of  the  power  to  ra* 

could  thus  be  reviewed,"  because  an  ex-  view  by  certiorari  the  regularity  of  tbi 

amination  of  the  cases  cited  shows  that  proceedings  of  the  board  in  removing  Dar* 

none  support  such  a  proposition,  and  be-  row,  explaining  on  this  point  Darrow  r. 

cause  the  illustrations  in  the  last  half  of  People,  8  Col.  414  ;  6.  c.  8  Psc.  Rep.  ML 

the  section  are  all  of  judicial  acts.    The  8d.  That  one  who  has  been  elected  and 

learned  judge  seems  to  have  entirely  over-  inducted  into  office  cannot  be  summarily 

looked  the  following  section.  removed  by  resolution,  upon  a  charge  oif 

The  doctrines  of  the  text  were  approved  disqualification,    without   notice  and  an 

and  applied  by  the  Supreme  Court  of  Colo-  opportunity  to  be  heard.     4th.  That  the 

rado  in  the  case  of  the  Board  of  Aldermen  controversy  between  Danx>w  and  the  boiri 

of  Denver  v.  Darrow,  22  Pac.   Rep.  784  of  aldermen  was  judicial  in  its  naturs,  aad 

(1889).     The  statute  of  that  State  pro-  that  the  board  in  its  action  was  to  ben* 

vided  that  the  writ  of  certiorari  should  be  garded   as   exercising  judicial   fnnft>M* 

granted  in  all  cases  where  inferior  tribu-  within  the  meaning  of  the  statute  in  vde* 

nals,  boards,  or  officers  exercising  judicial  tion  to  the  writ  of  eertioraru 
Amctions  exceed  their  jurisdiction,    and         '  Bacon*s  Abr.  Certiorari,  B.;  Peoplik 

there  is  no  appeal,  or,  in  the  judgment  of  &c.  v.  New  York,  2  Hill  (N.  Y.),  9,  11; 

the  court,  other  plain,  speedy,  and  ade-  i6. 14,  21,  (1841);  People  r.  Park  GontmH 


quate  remedy.      Darrow  was  elected  an     97  N.  Y.  37.    Street  and 

alderman  of  the  city  of  Denver,  qualified,     People  v,  Coverti  1  Hill  (N.  T.),  674 ;  A 
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to  examine  the  validity  of  such  ordinances  and  acts  of  a  municipal 
corporation  as  are  of  o,  judicial  character,  and  not  such  as  are  legisla- 
tive or  ministerial  in  their  nature,  is  not  adopted  in  New  Jersey, 
and  in  that  State  this  writ  has  long  been  used  to  test  the  validity  of 
the  acts  and  ordinances  of  such  corporations,  whatever  their  nature, 
whether  legislative,  ministerial,  or  judicial,  and  it  is  considered  ordin- 
arily to  be  the  appropriate  remedy ;  but  equity  will  also,  in  proper 
cases,  entertain  jurisdiction.^  And  in  other  States  the  powers  with 
which  the  municipal  authorities  are  clothed,  to  be  exercised  when- 
ever in  their  opinion  the  convenience  or  welfare  of  the  inhabitants 
requires  it,  are  considered  to  he  jvdicial,  and  hence  certiorari  lies  to 
remove  proceedings  thereunder  to  the  proper  court  for  examination  ; 
bat  if  the  local  authorities  have  decided  that  the  public  convenience 
or  wdfare  requires  the  exercise  of  the  power,  as,  for  example,  the 
establishment  or  improvement  of  a  street,  the  decision  of  such  a 
question  cannot,  without  statutory  provision  to  that  efifect,  be  judi- 
cially revised  on  certiorari,^    This  is  so  for  the  reason  that,  aside  from 


Wilson,  82  Minn.  145;  State  v,  St 
Fbnl,  84  Minn.  250  ;  Attorney-General  v. 
Nortiuunpton,  143  Mass.  589,  holding 
that  this  writ  does  not  lie  to  quash  pro- 
ceedings of  a  city  council  in  appointing  a 
police  officer  in  violation  of  a  statute  for 
the  improTement  of  the  ciyil  service. 

Thus  a  taxpayer  may  apply  for  certi- 
crari  to  annul  an  order  or  resolution  made 
in  excess  of  the  jurisdiction  of  the  board 
when  exercising  judicial  functions.  In 
Califcmiot  the  county  board  has  no  power 
to  contract  for  any  county  printing  with- 
out ten  days'  public  notice  that  such  con- 
tract will  be  let  to  the  lowest  bidder. 
Maxwell  V.  Stanislaus  Co.  Sup.,  53  Cal.  889. 
In  Fonda  v.  Canal  Appraisers,  1  Wend. 
(X.  Y.)  288,  a  certiorari  was  granted  where 
the  damages  of  a  party  were  appraised 
without  notice,  and  without  giving  him 
an  opportunity  to  be  heard  or  to  produce 
testimony. 

1  Camden  Treas.  v.  Mulford,  26  N.  J.  L. 
49  (1856) ;  Carron  v.  Martin,  76.  504 
(1857) ;  Morris  Canal  &  B.  Co.  t;.  Jersey 
City,  12  N.  J.  £q.  252  ;  Holmes  v.  Jersey 
City,  IIk  299.  Further,  as  to  office  of  the 
writ.  State  v.  Hudson,  82  N.  J.  L.  865  ; 
State  V.  Donahay,  CoL,  80  N.  J.  L.  404 ; 
Jersey  City  v.  State,  lb.  521 ;  State  v. 
Jtmej  City  W.  Comm'rs,  lb,  247  ;  supra, 
906,  and  note  ;  Mowery  v.  Camden, 


49  N.  J.  L.  106.  The  Supreme  Court  will 
not  weigh  the  evidence.  State  v,  Newark 
PoL  Comm'rs,  49  N.  J.  L.  170.  What 
acts  are  judicial,  and  what  ministerial,  in 
their  nature.  Camden  Treas.  v.  Mulford, 
nupra ;  Iske  v,  Newton,  54  Iowa,  586 ; 
Board  of  Aldermen  of  Denver  t;.  Darrow, 
supra.  The  writ  is  properly  directed  to 
the  municipal  corporation  by  name,  since 
the  possession  of  the  record  by  its  officer 
or  agent  is,  in  legal  contemplation,  its 
own  possession.  Davis  v.  Harrison,  41 
N.  J.  L.  79  ;  ante,  sees.  870-874  ;  tn/ro, 
sec.  929,  note. 

*  Dwight  i;.  Springfield,  4  Gray  (Mass.), 
107  (1855)  ;  Parks  r.  Boston,  8  Pick. 
(Mass.)  218  (1829) ;  Stone  v.  Boston,  2 
Met.  (Mass.)  220;  Fay.  Petitioner,  15 
Pick.  243  (1834)  ;  Monterey  v.  Berkshire 
CcComm'rs,  7  Cush.  (Mass.)  394  (1851) ; 
antCf  sec.  94.  In  Georgia,  certiorari  was 
held  to  lie  to  a  city  council  that  accused, 
tried,  and  dismissed  a  city  officer  for  al- 
leged official  neglect,  the  Constitution  pro- 
viding that  the  superior  courts  "shall 
have  power  to  correct  errors  in  inferior 
judicatories  by  a  writ  of  certiorari,"  the 
council,  in  trying  and  dismissing  their 
officer,  being  regarded  as  a  judicatory. 
Macon  v.  Shaw,  16  Ga.  172  (1854).  See 
Shaw  V.  Macon,  19  Ga.  468  ;  Board  of 
Aldermen  of  Denver  i;.  Darrow,  suprd» 
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such  a  statute,  questions  of  this  character  are  not  judicially  review 
able,^  and  for  the  further  reason  that  certiorari^  unless  otherwise 
provided  by  statute,  only  lies  to  correct  errors  of  law  in  iiiferior 
jurisdictions.  Where  an  appeal  is  allowed,  it,  in  general,  takes  up 
the  cause  or  proceeding  for  determination  de  novo,  unless  otherwise 
ordered  by  statute ;  but  certiorari  is  not  a  substitute  for  an  appeal, 
and  is  not  designed  to  correct  errors  of  fact^ 


§  928  (742).  What  may  be  examined  and  reviewed.  —  Although 
there  is  some  contrariety  of  opinion  as  to  just  what  the  writ  removes, 
and  as  to  whether  the  evidence,  if  certified,  can  be  considered  at  aU, 
the  more  liberal  and  better  view  is  that  the  revisory  court  may  not 
only  inquire  into  the  jurisdiction  of  the  inferior  tribunal,  hut  into 
errors  of  law  occurring  in  the  course  of  the  proceedings  and  afifecting 
the  merits  of  the  case,  and  may  also  examine  the  evidence  embodied 
in  the  return,  "  not  to  determine  whether  the  probabilities  prepon- 
derate one  way  or  the  other,  but  simply  to  determine  whether  the  evi- 
dence is  such  that  it  will  justify  the  finding  as  a  legitimate  inference 
from  the  facts  proved,  whether  that  inference  would  or  would  not 
have  been  drawn  by  the  superior  tribunal"* 


1  Ante,  sees.  94,  908. 

s  State  V.  Bill,  13  I  red.  L.  878 ;  State  r. 
Stewart,  6  Strob.  (8.  C.)  29;  State  v. 
Swift,  1  Hill  (S.  C. ),  360  ;  State  v.  Cock- 
rell,  2  Rich.  (S.  C.)  6  ;  pod,  sec  928. 

«  Jackson  r.  People,  9  Mich.  Ill  (1860), 
where  the  subject  is  fully  and  ably  exam- 
ined by  Mr.  Justice  Campbell,  and  the 
propositions  of  the  text  fortified  by  the 
authorities  cited.  In  MassachuaeUa  it  is 
held  that  the  Superior  Court,  on  certU 
orari,  can  only  examine  into  the  regularity 
and  legality  of  the  proceedings ;  that  is, 
whether  the  inferior  jurisdiction  has  pur- 
sued the  powers  granted,  and  conformed 
to  the  requirements  of  the  law  under 
which  it  professes  to  act.  Ante,  sec.  440, 
note ;  Parks  v.  Boston,  8  Pick.  (Mass.) 
218  ;  Dwight  v.  Springfield,  4  Gray 
(Mass.),  107;  Fay,  Petitioner,  15  Pick. 
243. 

On  a  petition  to  quash  the  proceedings 
of  the  selectmen  of  a  town,  claiming  to 
act  under  Statutes  of  1873,  chap,  ccxiv.,  in 
making  certain  public  improvements,  and 
in  assessing  the  expenses  thereof  on  the 
estates  benefited,  it  was  held  in  Locke  v, 
Lexington,  122  Mass.  290  :  1.  That  a  writ 
of  certiorari  lies  only  to  correct  the  erron 


and  restrain  the  excenees  of  jiiriidictio&  of 
inferior  courts,  or  officers  acting  judidallj. 
Rex  V.  Ledlard,  Sayer,  6 ;  Rex  «.  Uoyd, 
Cald.  809 ;  Constablet  of  Hipperiidlin.  In 
re,  5  D.  &  L.  79,  81 ;  Regina  v.  Hatfield 
Peverel,  14  Q.  B.  298 ;  Regina  v.  Salford 
Tp.  Ov.  18  Q.  B.  687 ;  Parks  v.  Boston.  8 
Pick.  (Mass.)  218  ;  Fannington  River  W. 
P.  Co.  V.  Berkshire  Co.  Comm'rs,  112  Mas. 
206.  2.  The  selectmen  of  a  town  are  sot 
a  court,  and,  independently  of  the  Statutes 
of  1878,  chap.  ccxIt.,  exercise  no  jndidil 
functions  which  could  be  reviewed  br  writ 
of  certiorari.  Young  v,  Yannontb,  •  Orsy, 
886,  890  ;  Robliins  v,  Lexington,  8  Coiii. 
(Mass.)  292  :  Hooper  v.  Bridgewatvr,  lOS 
Mass.  612.  8.  Sec.  9  of  said  act,  pnyrid- 
ing  that  "this  act  shall  take  effect  at  s 
legal  meeting  called  for  the  pntposs^"  the 
meeting  at  which  said  statute  was  aeoepted 
by  the  town,  having  been  held  on  the  sef> 
ond  day  after  its  passage,  under  a  wsnsnt 
served  on  the  inhabitants  some  days  Won 
its  passage,  was  not  legally  called ;  tlu» 
statute  never  took  effect,  the  efTeaiiifn 
never  acquired  any  judicial  poweis,  sad 
the  petitioners  have  an  appropriate  reoirdy 
by  action.  Ewing  o.  St.  Lonia,  5  WsQ. 
418, 418  ;  People  v.  Court,  1  HUl  (N.  T.K 
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§  929  (743).  When  Certiorari  does  not  lie.  —  From  inferior 
jurisdictions  an  appeal  or  writ  of  error  exists  only  as  it  is  provided 
by  law,  but  where  a  remedy  by  writ  of  error  or  by  appeal  is  given,  a 
cammoTirlaw  certiorari  wUl  not,  without  legislative  aid,  be  sustained.^ 
But  if  an  appeal  where  it  exists  is  improperly  denied,  or  if  the  party 
is  deprived  of  it  by  fitiud  or  accident,  he  may  have  his  whole  case  re- 
viewed by  certiorari,  both  as  to  matters  of  law  and  of  fact;  and  where 
the  right  of  appeal  is  not  allowed  or  does  not  exist,  the  aggrieved 
party  is  still  entitled  to  have  his  case  revised  by  a  superior  tribunal^ 

Bemedy  by  Prohibition. 

§  930  (744).  When  proper  Remedy.  —  In  some  of  the  States  the 
vrrii  of  prohUntion  is  resorted  to  to  prevent  municipal  corporations 

674  ;  Dswis,  In  re,  S  A.  k  £.  986  ;  8.  o.  (1867) ;  Beasley  v.  Beckley,  28  West  Ya. 

1  P.  &  D.  146.  In  Missouri,  certiorari  81 ;  Wilson  v.  Burks,  71  Ga.  862  ;  Re 
brings  up  for  review  only  the  facts  appear-  Pearce,  44  Ark.  509  ;  Galloway  v,  Corbitt, 
ing  on  the  face  of  the  record.  State  v.  52  Mich.  460 ;  Storm  v.  Odell,  2  Wend. 
Kansas  City,  89  Mo.  84.  (N.  Y.)  287  ;  State  v.  Wakely,  2  Nott  & 

In  New  York  it  waa  held  that  the  super-  McC.  (S.  C. )  410  ;  Mount  Morris  Square, 
Tjaory  court  is  confined,  if  its  powers  are  In  re,  2  Hill  (N.  Y.),  14,  27,  and  the  many 
not  enlarged  by  the  statute,  to  an  ezamina-  authorities  cited  by  Ootoen,  J. ;  and  it  was 
tion  "to  see  whether  the  limited  (orsubor-  there  held  that  the  right  of  opposing  in- 
dinate)  jurisdictions  have  exceeded  their  the  Supreme  Court  the  report  of  the  com- 
boonds,"  kept  within  the  limits  of  the  missioners  of  estimate  and  assessment  in 
jurisdiction.  The  case  cannot  be  retried  proceedings  to  open  and  widen  streets  was 
upon  the  evidence  or  its  merits.  The  in  the  nature  of  a  remedy  by  appeal,  and 
record  alone,  or  that  which  stands  for  therefore  certiorari  would  not  lie  to  re- 
it,  is  regarded.     People   v.   New  York,  view  their  proceedings.    See,  also,  People 

2  Hill  (N.  Y.),  9  (1841) ;  Mount  Morris  r.  Covert,  1  Hill  (N.  Y.),  674  ;  ante,  sees. 
Square,  In  re,  2  Hill  (N.  Y.),  14;  1  200,440,611.  So  (i^^ai^  may  defeat  right 
Hill  (N.  Y.),  674 ;  Stone  v.  New  York,  to  a  Smiorari.  Elmendorf  r.  New  York, 
25  Wend.  157, 167,  and  authorities  cited  25  Wend.  693,  adopting  analogy  of  statute 
by  Paiffe,  senator;  People  v.  Rochester,  relative  to  writs  of  error.  Reynolds  t;. 
21  Barb.  656  ;  8.  P.  2  Hill  (N.  Y.),  27,  Ixw  Angeles  Co.  Sup'r  Court,  64  Cal.  872; 
and  cases  there  cited  ;  Rex  v.  Merely,  Williams  v.  Sacramento  Co.  Sup.,  65  Cal. 
2  Burr.  1040,  1042;  25  Wend.  168,  160.  Supra,  sees.  804,  note,  924,  note. 
and  authorities  there  cited  ;  Albany,  fFril,  how  directed,  Bogart  o.  New  York, 
In  re,  28  Wend.  (N.  Y.)  277,  and  cases  7  Cow.  (N.  Y.)  158  ;  Davis  p.  Harrison, 
cited  and  commented  on  by  Cowen,  J.,  6  supra,  sec.  927,  note.  Practice  under  writ. 
Wend.  (N.  Y.)  565.    Construing  code  as  Macon  v,  Shaw,  14  Ga.  162. 

to  what  may  be  determined  upon  the  re-         '  State  v.  Bill,  13  Ired.  L.  373  (1852). 

tarn  to  a  writ  of  certiorari.     People  v.  As  to  right  and  manner  of  appeals  by 

Comm'rs,    &c.,    106   N.  Y.   64   (1887);  municipal    corporations,    see,    generally. 

People  p.  Fire  Comm'rs,  106  N.  Y.  257  chapter  on  Municipal  Courts,  ante,  sees. 

(1887) ;  People  v.  Fire  Comm*rs,  100  N.  432,  439,   440 ;   also,   Pottsville  Bor.  v. 

T.  82.     In  Wisconsin,    Milw.  Iron  Co.  v.  Curry,  32  Pa.  St.  448  ;  Robinson  v.  Jeffer- 

Bchubel,  29  Wis.  444  (1872);  DriscoU  v.  son  County,  6  Watts  &  S.  16  ;  Monaghan 

Smith,  59  Wis.  88 ;  Oshkosh  v.  State,  59  v.  Philadelphia,  28  Pa.  St.  207.     Super- 

Wis.  425.  sedeas  necessary  to  stay  proceedings  to 

1  Duggen  V.  McGruder,  Walk.  (Miss.)  open  street.    Dusseau  v.  Municipality,  6 

132;  Bundle  v.  Baltimore,  28  Md.  356  La.  An.  575. 
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from  transcending  the  bounds  of  their  jurisdiction  or  exercising 
powers  not  conferred.^  A  manifest  difference  between  the  writ  of 
prohibition  and  the  writ  of  injunction  is  this  :  the  former  operates 
upon  the  courts  and  the  judge  or  ofl&cer  who  disregards  it  may  be 
punished ;  the  latter  operates  upon  the  party  alone,  but  does  not 
interfere  with  the  court  itself.^  Where  prohibition  is  a  proper  remedy, 
the  writ  will  not  be  granted  unless  the  party  is  in  danger  of  being 
injured  by  a  suit  acttuilly  depending;  it  will  not  be  granted  because 
such  a  suit  is  threatened.^ 

^  Mayo  V.  James,  12  Gratt.  17  ;  War-  court,  but  is  exercising  the  powers  giren 
wick  i\  Mayo,  15  Gratt.  528  ;  Clayton  v,  to  it  as  the  goyeming  body  of  the  corpor- 
Heidelbei^,  9  Sm.  &  M.  (17  Miss.)  623.  ation,  it  is  not  snch  a  tribanaL  as  can,  in 
In  Arkansas  the  writ  does  not  lie  where  the  opinion  of  the  Superior  Coart  of  (StoT' 
the  inferior  court  has  jurisdiction  of  the  gia,  bo  reached  by  prohibition.  IfeaUng 
subject-matter,  on  a  suggestion  of  erroneous  v,  Augusta,  Dud.  (G^a.)  221. 
proceedings.  Blackburn,  In  re,  5  Ark.  *  Mealing  v.  Augusta,  Dud.  (Ga.)  221 
21.  So  in  Georgia,  Turner  v,  Forsyth,  (1833).  Text  approved,  Bluffton  v.  Sil- 
8  South  East  Kep.  649  (1887).  So  in  ver,  68  Ind.  262.  In  Smith  v.  Whitney, 
Minnesota,  State  v,  Cory,  35  Minn.  178  116  U.  S.  167  (1885),  the  nature  of  the 
(1888).  The  reports  of  judicial  decisions  writ  of  prohibition  was  yeiy  fully  coosid- 
in  South  Carolina  show  that  it  is  the  con-  ered.  Mr.  Justice  Cfray,  referring  to  the 
stant  practice  in  that  State  to  restrain  by  authorities,  says :  "  Where  the  inferior 
prohibilion,  not  only  inferior  Judicial  tri-  court  has  clearly  no  jurisdiction  of  the 
bunals,  but  also  municipal  corporations  suit  or  prosecution  instituted  before  it,  and 
and  corporations  sub  modo,  from  the  exer-  the  defendant  therein  has  oljected  to  its 
cise  of  unwarranted  powers,  or  the  impo-  jurisdiction  at  the  outset,  and  hat  no 
sitionofpenalties  beyond  their  jurisdiction,  other  remedy,  he  is  entitled  to  a  writ  of 
State  V,  Christ  Church  Par.  R.  Comm'rs,  prohibition  as  matter  of  right ;  and  a  re- 
1  Mill  Const.  (S.  C.)  55  (1817),  where  the  fusal  to  grant  it,  where  all  the  proceedings 
subject  is  fully  examined  ;  McKee  v.  An-  appear  of  record,  may  be  reviewed  oo 
derson  Council,  Rice  L.  (S.  C.)  24  H  838);  error.  This  is  the  clear  result  of  the 
Charleston  Council  t;.  Pinckney,^l  Tr.  modem  English  decisions,  in  which  the 
Const.  (S.  C.)  42  (1812);  s.  c.  3  Brev.  law  concerning  writs  of  prohibition  has 
217  ;  Zylstra  v,  Charleston,  1  Bay  (S.  C),  been  more  fully  discussed  and  explaiiwd 
382.  If  an  appeal  is  given,  that  course  is  than  in  the  older  authorities.**  Bat  in 
the  proper  one  for  the  aggrieved  party  to  that  case  it  was  held  that  the  writ  of  pro- 
pursue  if  he  wishes  a  trial  de  novo,  and,  in  hibition  did  not  lie  to  the  action  of  the 
general,  he  is  entitled  to  a  certiorari,  if  he  Secretary  of  the  Navy  convening  a  court- 
has  no  other  remedy,  in  order  to  review  martial,  nor  to  a  court-martial  to  comet 
errors  of  law  committed  by  the  inferior  mistakes  in  the  decision  of  questioDS  of 
jurisdiction.  State  v,  Wakely,  2  Nott  k  law  and  fact  within  its  jurisdictioiu 
McC.  (S.  C.)  410  (1820) ;  State  v.  Cock-  Respecting  the  wrU  of  proJUHUtm  aad 
rell,  2  Rich  L.  6,  per  Evans,  J. ;  McDon-  the  practice  under  it.  Mayo  o.  James,  IS 
aid  V,  Elfe,  1  Nott  &  McC.  (S.  C.)  501.  Gratt.   17  ;   Ellyson,  In  rt^  20  Gimtt  10 

A  unrit  of  prohibition  will  not  lie  to  pre*  (1870),  where  a  writ  of  prohibition  it  dit- 

vent  the  execution  of  a  contract  for  a  tinguished  from  a  writ  of  error ;  Culpepr 

sidewalk.     The  remedy  Is  by  ipjunction ;  Co.   Sup.  v.   Gorrell,  20  Gratt.   484 ;  S 

a  writ  of  prohibition  only  lies  to  prevent  Black.  Com.  112  ;  8  Bao.  Abr.  S06^  title, 

making  the  contract     Bluffton  v.  Silver,  Prohibition ;  7  Com.  Dig.  135,  aame  tttlt ; 

63  Ind.  262.  Home  v.   Eari  Camden,   2  H.  BL  533 ; 

A  Mealing  v.  Augusta,  Dud.  (Ga.)  221  Gould  v.  Gapper,  5  East,  345 ;  1  Saond. 

(1833).    Where  a  city  council  is  not  a  186,  and  notes  ;  Williama,  in  n^  4  Azk. 
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Remedy  by  Indictment. 

§  931  (745).  In  England.  —  It  is  a  clear  principle  of  the  English 
law  that  all  corporations,  municipal  oa  toell  as  private,  which  owe 
duties  to  the  public,  are  liable  to  indictment  for  malfeasance  as  well 
as  nonfeasance  in  respect  to  such  duties.  The  duty,  however,  must 
be  one  which  is  devolved  on  the  corporation  by  prescription  or  by 
statute;  it  must  be  a  duty  or  obligation  of  a  public  nature,  and 
one,  it  is  supposed  by  the  author,  mandatory  in  its  nature,  and  not 
discretionary.  This  method  of  redress  on  the  part  of  the  public 
against  municipal  corporations  is  most  frequently  resorted  to  for 
their  failure  to  maintain  and  repair  bridges  or  highways,  in  compli- 
ance with  a  prescriptive  duty  or  statutory  requirement ;  but  the 
principle  is  general  in  its  character  within  the  limits  above  dtated.^ 

§  932  (746).  In  this  Country.  —  In  this  country  the  same  prin- 
ciples have  been  recognized,  and  corporations  are  generally  regarded 
as  indictable  for  misfeasance,  as  well  as  nonfeasance,  respecting 
duties  of  a  public  nature  plainly  enjoined  by  the  legislature  for  the 
benefit  of  the  public.  The  modem  view  is  to  assimilate  corporations, 
as  to  their  duties  and  responsibilities,  so  far  as  possible,  to  individ- 
uals. It  is  admitted  that  they  cannot  be  indicted  for  felonies,  but 
it  is  clear  that  they  may  be  indicted  for  acts  done  to  the  injury  and 
annoyance  of  the  public,  and  which  amount  to  a  nuisance.^ 

587,  and  note,  giving /orm*  used  in  the  Appearance   is    enforced    by   distress. 

proceeding ;  Arnold  v.   Shields,    5   Dana  Begina  v.   Birmingham  &  GI.  Ry.  Co.,  3 

(Ky.),  18  ;  Clayton  v,  Heidelberg,  9  Sm,  Q.   B.  223.     And,  upon  conviction,  the 

&  M.  (17  Miss.)  623  (1848),  where  the  corporation  may  be  fined.     lb.     Upon  an 

office  of  the  writ  is  discussed.     Under  the  indictment  against  a  town  for  not  making 

Constitution  of  South  Carolina  the  Su-  or  repairing  a  highway,  the  town  cannot 

preme  Court  of  that  State  has  no  jnrisdic-  object  that  the  record  of  the  laying  out 

tion  of  an  original  application  for  a  writ  of  the  road  shows  that  one  of  the  land' 

of  prohibition  to  prevent  a  municipal  cor-  oimicra^  over  whose  land  the  road  was  laid, 

poration  from  issuing  licenses.    State  v,  was  not  notified.     Such  an  objection  should 

Columbia,  16  S.  C.  412.  be  made  before  the  road  was  finally  estab- 

1  Lyme  R.'jjis  v.  Henley,  8  B.  &  Ad.  lished.    State  v.  Raymond,  27  N.  H.  888 

77 ;  8.  c.  2  Clark  &  Fin.  331 ;  Call.  Sewers,  (1853).     Notice,  anU,  sec.  606. 

11(5,  117;  Regina  v,  Gt.  N.  of  E.  Ry.  Co.,  «  Commonwealth  v.  New  Bedford  Br. 

9  Q.  B.  815  ;  Rex  v.  Stratford-upon-Avon  Prop.,  2  Gray  (Mass.),  839,  and  cases  cited ; 

Bon,    14  East,   848  ;  Grant  Corp.    283  ;  Commonwealth  r.  Vt.  &  Mass.  R.  R.  Cori\ 

B«g.  V.  Birmingham  &  Gl.  Ry.  Co.,  9  Car.  4  Gray,  22  (1855)  ;  Sussex  Co.  Freeh,  v, 

Sb  P.  469 ;  Rex  v.  Oxfordshire,  16  East,  Strader,   18  N.   J.  L.   108.     Approved  : 

223 ;  1  Kyd,  225,  226  ;  6  Maule  &  S.  365,  Cooley  v.  Essex  Co.  Freeh.,  27  N.  J.  L. 

note  ;  ante,   sec.  237,  note  ;  sec.  642,  and  415  ;  State  v,  Morris  &  E.  R.  R.  Co.,  23 

notes.     See  Regina  v,  Nott,  4  Q.  B.  773  ;  N.  J.  L.  360  ;  State  v.  Hudson  County, 

Add.  on  Torts  (.\m.  ed.),  274,  275,  889.  30  N.  J.  L.  137  (1862),  cited  infra;  State 

Other  mode  of  enforcing  such  duties,  see  v.   Vt.    Cent.   R.    R.  Co.,    27   Vt.   103  ; 

chapter  on  Mandamns,  ante,  Phillips  v.  Commonwealth,  44  Pa.  St.  197; 
VOL.  II.  —  31 
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§  933  (747).  Neglect  of  Duty  in  Respect  of  repair  of  streets,  fta  — 
In  Tennessee  a  municipal  corporation  is  considered  liable,  upon  the 
general  principles  of  the  common  law,  to  indictment  for  neglteting  its 
duty  to  keep  its  streets  in  reasonable  repair,  and  it  is  no  defence  that  the 
street  is  little  use-d  and  is  in  a  remote  part  of  the  town.^  And  the 
mayor  and  aldermen  may  also  be  personally  indicted  for  like  neg- 
lect of  duty.^  So  in  the  same  State  it  is  held,  upon  the  general 
principles  of  the  law,  that  if  a  municipal  corporation  has  power  by 
its  charter  to  pass  such  ordinances  as  may  be  necessary  ''  to  preserve 
the  health  of  the  town,  and  to  prevent  and  remove  nuisances^**  it  is 
its  positive  duty  to  exercise  this  power,  and  that  for  a  neglect  of  this 
public  duty  it  or  its  officers  are  liable  to  an  indictment  An  indict- 
ment against  the  mayor  and  aldermen  was  accordingly  sustained  for 

Saukville  v.   State,  69  Wis.   178 ;   Mc-  repair  of  roads.     Phillips  «.   Comiiioii- 

Crowell  t;.   Bristol,  5  Lea  (Tenn.),  685  ;  wealth,  44  Pa.  St  197. 
State  V.  Portland,  74  Me.  268  (an  indict-         Aathorities    relating    to    indictiBniti 

ment  for  so  constmcting  a  sewer  that  the  against  public  qfficen,  see  chapter  on  Cor- 

outfall  created  a  public  nuisance  sustained);  porate  Officers,  anU^  chap.  iz.  sec  8S7, 

Redfield  on  Railways,  chap.  xxix.  ;  Mora-  note.    The  Supreme  Ooort  of  lUvmAM  has 

wetz  Corp.  (2d  ed.),  sees.  732,  733.    It  is  decided  that  an  alderman  was  indictable 

held  in  MassaehuaeUs  that  a  railroad  con-  as  at  common  law  for  a  propooal  made  hf 

structed  over  a  public  highway  in  such  a  himself  to  receive  a  bribe  to  influence  his 

manner  as  to  obstruct  the  public  travel  is  official  action.   Walsh  v.  People,  65  IlL  58 

liable  to  indictment,  this  being  a  proper  (1873) ;  8.  a  5  Chicago  Legal  New%  S4L 
mode  of  redress  for  the  public.    Common-         RequitUa  of  indictmeni  against  officad 

wealth  V.  Nashua  &  L.  R.  R.  Corp.,  2  or  corporate  body  for  non-repair  of  streets. 

Gray  (Mass),  54   (1854)  ;   Cambridge  v.  State    v.    Halifax    Comm'rs,   4  Der.  L 

Charlestown  R.  R.  Co.,  7  Met.  (Mass. )  70.  (N.  C.)  345  ;  an/e,  chap.  ix.  sec  287,  note. 

See  Louisville  &  N.  B.  R.  Co.  v.  State,  8  Facts  which  will  sustain  an  indictment 

Head  (Tenn.),  523.  Davis  v,  Bangor,  42  Me.  522  ;  Howard  r. 

Twenty  years*  ocquveKenUy  on  the  part  Bridgewater,  16  Pick.  (Masa.)  189. 
of  a  town,  in  the  doings  of  their  selectmen  An  indictment  under  statute  of  ^fa- 
in the  laying  out  of  a  highway  and  the  homia  which  charges  that  defeiidiBt%  "al- 
making  of  repairs  during  that  period,  dermen  and  corporate  offioen  of  the  loini 
estops  the  town  when  indicted  from  deny-  of  6.,  failed  and  refused,  as  oflkeia  and 
ing  that  the  road  was  legally  laid  out.  supervisors  of  the  public  streets  sad  h^H 
State  V.  Boscawen,  82  N.  H.  331  (1855).  ways  in  said  town,  to  perform  their  dnCin 
See  ante,  chapter  on  Dedication,  sees.  637,  as  said  corporate  officers  of  all  tlie  pohUr 
642.  streets,*'  is  fatally  defective  on  demnnw ; 

1  Chattanooga  v.    State,  5  Sneed,  578  1st,  because  it  does  not  state  that  the  siid 

(1858)  ;   State  v.  Barksdale,   5  Humph,  town  of  G.  is  incorporated  ondar  tbekwi 

154  ;  State  t;.  MurfreeJiboro,  11  Humph,  of  the  State  ;  2d,  because  it  does  not  stete 


217,  where  form  of  indictment  is  given;  that  the  inhabitants  of  said  townsreax* 

Louisville  &  N.  R.   R.  Co.  v.  State,  8  empted  from  working  on  pablie  loads ; 

Head,  523  ;  pott,  chap,  xxiii.,  as  to  repairs  Sd,  because  it  does  not  stats  that  ssj  of 

of  streets.  the   streets  of  said  town  wars  Mi  of 

2  Hill  V.  State,  4  Sneed,  443  (1857).  repair,  and  so  remained  for  mora  tiiaB  tea 

And  in  Pennsylvania  an  indictment  lies  days  at  any  one  time,  without  reasonable 

as  at  common  law  against  public  officers  excuse.      Nowlin  p.   8tate»   49  Ak.  41 

for  neglect  of  public  duties  ;  and  the  prin-  (1878). 

ciple  was  extended  to  a  contractor  for  the 
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permiUing  a  daugJUer-house  to  be  kept  upon  the  private  property  of 
a  citizen  of  the  town,  to  the  annoyance  of  the  inhabitants  and  the 
endangering  of  the  public  health,  the  court  remarking  that "  an  indict- 
ment against  the  corporation  is  the  proper  mode  of  redress  by  the 
public  for  a  grievance  of  this  nature."^  So,  also,  in  Kentucky  a 
municipal  corporation  is  indictable  as  at  common  law  for  suffering 
iU  streets  to  become  and  remain  out  of  repair.^  In  Vermont  a  town 
is  liable  to  an  indictment  as  at  common  law  for  not  erecting  a  bridge 
pursuant  to  an  order  from  a  competent  tribunal^  In  Maine,  towns 
charged  with  the  maintenance  of  public  highways  are  by  stattUe  in- 
dictable for  failii^  to  discharge  their  duty  in  this  respect ;  and  the 
general  principle  is  asserted  in  such  cases,  that  where  the  town  is 
civilly  liable  in  damages  it  may  be  indicted.^ 

§  934  (748).  Repair  of  Bridges;  Omission  of  Duty.  — On  the 
ground  that  the  legislation,  both  colonial  and  State,  had  imposed  the 

1  State  V.  Shelbyville,  4  Sneed  (Tenn.)>  pel  the  railroad  companies  to  keep  such 
176  (1S56) ;  Hill  v.  State,  lb.  448 ;  Mo-  bridges  as  the  law  requires  them  to  main- 
Crowell  V.  Bristol,  5  Lea  (Tenn.),  685.  tain  in  repair;  and  see  State  v,  Portland, 
But  in  Vermont  it  has  been  held  that  a  74  Me.  268,  noted  ante,  sec.  932,  note. 
town  is  not  indictable  for  not  removing  See  Cambridge  v.  Charlestown  R.  R.  Co., 
imiaanoet;  as,  for  example,  a  stagnant  and  7  Met  (Mass.)  70;  Beg.  p.  Birmingham 
noodons  pool  of  water  beside  a  street,  not  St  Gl.  By.  Co.,  9  Car.  &  P.  469.  Manda- 
created  by  it  or  its  agents.  State  v.  Bur-  mus  lies  to  compel  a  railroad  company  to 
Ungton,  86  Yt.  521  (1864).  Whether  a  restore  the  highway.  People  v.  Dutchess 
mnnicipal  corporation  is  liable  to  indict-  &  C.  R.  R.  Co.,  58  N.  Y.  152  (1874)  ; 
ment  for  keying  and  maintaining  a  "  eo/o-  Indianapolis  &  Cine.  R.  R.  Co.  v.  Law- 
hooee,"  if  it  is  so  situated  or  managed  as  renceburg,  37  Ind.  489.  Remedy  by  indict- 
to  become  a  nuisance,  quoere.  Paris  v,  ment.  Rex  v,  Oxfordshire,  16  East,  223  ; 
People,  27  111.  74.  Pittsbnig,  Y.  &  C.  Ry.  Co.  v.  Common - 

s  Commonwealth  v.  Hopkinsville,  7  B.  wealth,  101  Pa.  St  192 ;  Louisville  &  N. 

Mod.  (Ey.)  38  (1846)  ;  Hamar  v.  Coving-  R.  R.  Co.  v.  State,  8  Head  (Tenn.),  523. 

ton,  8  Met  (Ky.)  494  {IS61), per  PeterSy  J.  Or,  if  money  be  expended  by  the  town  in 

*  State    V.   Whittingham,   7   Yt    890  necessary  repairs,  by  an  action  on  the  case. 

(1885).  Further,  as  to  liability  of  towns  for  defects 

^  Per  Wedon,  C.  J.,  State  v.  Gt  Works  in  railroad  bridges  erected  on  a  public 

Milling  k  M.    Co.,   20  Me.  41   (1841);  highway,  see  Sawyer  v.  Northfield,  7  Cush. 

Davisv.  Bangor,  42 Me.  522  (1856) ;  State  (Mass.)  490,  where  under  the  statute  of 

V.  Gorham,  87  Me.  451  (1854),  where  a  Massachusetts,  a  different  conclusion  was 

town  was  held  indictable  for  neglecting  to  reached.    Under  the  statute  of  the  latter 

keep  in  repairs  a  bridge  and  abutments  State,  the  liability  of  the  town  is  qualified, 

erected  by  a  railroad  company  over  a  rail-  and  does  not  exist  where  the  turnpike  or 

road  where  it  crosses  the  public  highway,  bridge  or  railroad  company  is  bound  by 

The  primary  liability  under  the  statute,  as  law  or  charter  to  keep  the  roads  and  bridges 

respects   the   puUic,   was  considered  as  built  by  them  in  repair,  in  which  case 

Testing  upon  the  town  rather  than  upon  they,   and  not  the  towns,  are  liable  for 

the  railroad  company ;  the  latter,  however,  neglect  of  this  duty.    See,  further,  ante, 

would  be  liable  to  tiie  town,  which  could  sec.  707,  and  note ;  post,  chap,  zxiii.  sec 

enforce  rach  liability  by  mandamus,  to  com-  1037  ;  2  Thomps.  Neg.  805. 
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duty  of  repairing  bridges  on  the  township,  and  had  never  recognized 
the  common-law  principle  of  holding  the  inhabitants  of  countios  re- 
sponsible for  repairs,  the  Supreme  Court  of  New  Jersey  holds  that 
the  inhabitants  of  counties  in  that  State  are  not  indictable  for  not  re- 
pairing bridges  over  rivers ;  nor  at  common  law  were  they  so  in- 
dictable for  not  repairing  bridges  over  canals.  The  court  enters  a 
caveat  against  ^*  acquiescing  in  the  dicta  in  the  books/'  asserting  a 
doctrine  which  would  make  the  inhabitants  of  townships  or  the 
board  of  freeholders  indictable  for  the  non-repair  of  bridges.^ 
Under  a  statute  investing  the  county  commissioners  '*  with  a  general 
superintendence  over  the  public  roads/'  prescribing  their  duties  and 
the  manner  of  raising  means,  and  also  providing  for  the  indict- 
ment of  the  commissioners  for ''  palpable  omission  of  duty,"  no  pros- 
ecution can,  in  the  opinion  of  the  Supreme  Court  of  Illinois,  be 
sustained,  unless  there  was  a  palpable  omission  of  a  duty  impera- 
tively required  by  law  in  a  matter  involving  no  discretion,  or  a  wil- 
ful and  corrupt  as  well  as  palpable  neglect  of  a  discretionary  duty ; 
mere  error  of  judgment  or  departure  from  sound  policy  not  being 
sufficient  where  the  defendants  are  vested  with  a  discretionaiy 
power.^ 

§  934  a.  Conoluding  ObserrationB.  —  Except  the  subject  of  ordi- 
nary common-law  actions  to  enforce  by  way  of  damages  the  liabili- 
ties of  municipal  corporations  on  contracts  and  for  torts,  which  will 
be  treated  in  our  next  chapter,  we  have  in  this,  and  in  the  two  pre- 
ceding chapters  relating  to  mandamus  and  quv  warranto,  completed 
our  survey  of  the  circle  of  remedies  in  our  jurisprudence  applicable 
to  such  corporations.  While  taken  as  a  whole  it  cannot  be  said  that 
either  the  public  or  individuals  aggrieved  are  left  without  substantial 
means  to  keep  municipalities  and  their  officers  within  their  chartered 
limits  and  powers,  and  to  compel  obedience  to  law,  the  result  of  the 
examination  strongly  impresses  our  mind  with  the  conviction  that 
the  remedies  to  efifectuate  these  ends  are  unnecessarily  artificial, 
intricate,  and  uncertain.  It  is  Utopian  to  suppose  that  in  our  ad- 
vanced and  complex  civilization  legal  rights  are  always  simple,'  or 


*  State  V,  Hudson  County,  80  N.  J.  L., 
137  (1862).  The  opinion  in  this  case,  by 
Vredenhurgh,  J.,  was  evidently  prepared 
with  much  care,  and  is  highly  interesting. 
AnUy  sec.  708. 

*  Eynian  r.  People,  6  111.  8  (neglecting 
to  repair  bridge),  and  see  State  v.  Port- 
land, 74  Me.  268.  Further,  as  to  Bridges, 
■ee  chap,  xviii  on  Streets,  anU,  sec  728  ; 


cbap.  XX.  on  Bfandamns,  sec  8S6 ;  jm< 
chap,  xxiii. 

*  "  The  rigbts  of  men  are  incapable  of 
[exhaustive]  definition,  bat  ars  not  im- 
possible to  be  discerned.** — Burk€,  Frmck 
Revolution,  While  this  profonnd  politienl 
thinker  had  especial  referanoe  to  the  nat- 
ural or  civil  rights  of  men,  his  obeerration 
equally  appliea  to  their  legal  rights. 
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that  by  legislative  provision  they  can  all  be  clearly  defined,  cata- 
logued, and  formulated,  in  advance ;  but  there  is  no  inherent  reason 
why  remedies  for  the  enforcement  of  rights  and  the  redress  of  wrongs 
should  not  in  all  cases  be  simple  and  easily  understood.  Owing  to 
the  accidental  and  irregular  mode  in  which  our  law  has  been 
developed,^  we  have  in  almost  every  case  to  consider :  (1)  Whether 
any  of  the  usual  common-law  actions  is  adapted  to  the  case  in  hand, 
and  adequate  to  the  ends  of  justice.  (2)  Whether  there  is  any 
special  statutory  remedy;  and  if  so,  whether  it  is  exclusive  or 
cumulativa  (3)  Whether  any  of  the  extraordinary  remedies,  as 
distinguished  from  the  ordinary  remedies  of  the  common  law,  and 
abo  as  distinguished  from  equitable  remedies,  is  applicable  to  the 
case,  and  adequate.  The  boundary  between  these  extraordinary 
remedies  inter  sese,  and  between  them  and  the  ordinary  remedies  at 
law,  is  at  many  places  confused  or  obscure.  And  when  we  reach 
the  grave  question  whether  there  is  in  the  particular  instance  a 
remedy  in  equity,  we  are  driven  to  ascertain  the  general  boundary 
lines  of  the  province  of  remedial  equity,  as  distinguished,  not  only 
firom  the  ordinary,  but  also  as  distinguished  from  the  extraordinary 
remedies  of  the  common  law,  —  an  inquiry  which,  while  always  im- 
portant in  our  jurisprudence  as  it  stands,  is  oftentimes  one  of 
exceeding  difficulty  and  nicety.  It  is  obvious  that  by  judicious 
legislation  remedial  procedure  could  be  greatly  simplified  and  im- 
proved. It  is  satisfactory  to  observe  the  marked  tendency  within 
the  last  fifty  years  both  of  legislatures  and  courts  to  disembarrass 
legal  proceedings  from  needless  refinements  and  technicalities ;  but 
there  are  obstacles  in  the  way  of  a  harmonious  and  complete  system 
of  remedial  procedure  which  can  only  be  removed  and  wants  which 
can  only  be  supplied  by  legislative  action. 

1  «« Our  system  of  remedial  law  resem-  difficult."  8  Black.  Com.  268.  This  is  a 
bles  an  old  Gothic  castle,  erected  in  the  true  picture ;  it  is  as  exact  as  it  is  elegant, 
days  of  chivalry,  but  fitted  up  for  a  modem  and  none  but  a  master  could  have  pro- 
inhabitant.  The  moated  ramparts,  the  duced  it.  May  we  be  permitted  to  add 
embattled  towers,  and  the  trophied  halls  that  in  making  the  reparations  we  would 
are  magnificent  and  yenerable,  but  useless,  not  destroy,  plow  under  and  build  anew, 
and  therefore  neglected.  The  inferior  but  would  make  the  approaches  in  the  ex- 
apartments,  now  accommodated  to  daily  isting  structure,  few  and  plain,  instead  of 
use,  are  cheerful  and  commodious,  though  leaving  them  numerous,  winding,  and 
their  approaches   may    be  winding  and  difficult. 
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CHAPTER  XXIIL 

CIVIL  ACTIONS  AND  LIABniTIES. 

Actions  on  Contracts  —  Sees.  935-947. 

1.  D'ability  on  Contracts  —  tUtra  vires  bb  a  defence  —  sea  935. 

2.  Liability  on  implied  contracts,  generally,  sec.  938. 

3.  For  illegal  tax,  &c.,  compulsorily  collected  —  sees.  939-947. 

Adions  far  ToHs  —  Sees,  948-1052. 

4.  No  liability  in  respect  to  the  exercise  of  discretionary  or  Ugis* 
lative  powers  —  sec.  949. 

5.  Or  for  imperfect  execution  of  by-laws  —  sec.  950. 

6.  Or  for  misconstruing  extent  of  public  powers  —  sec.  953. 

7.  Or,  without  a  statute  creating  it,  for  buildings  demolished  to 
prevent  fire  —  sees.  955-958. 

8.  Or  for  property  destroyed  by  mobs  —  sec,  959. 

9.  Implied   liability  for  neglect  of  corporate  duty — sees.  961, 
980,  983,  1017-1023  J. 

10.  Distinction  in  this  respect  between  quasi  corporations  and 
municipal  — sees.  961-967,  1014, 1015-1023  I. 

11.  Liability  for  torts  of  officers  and  agents  —  sec  968  el  seq. 

12.  Not  liable  for  acts  vitra  vires  —  illustrations  —  sea  969 
et  seq, 

13.  But  liable  for  atUhorized  torts  not  tdtra  vires  —  sees.  971- 
973. 

14.  Respondeat  superior,  when  applicable  —  sees.  974-980. 

15.  Respondeat  superior ;  Who  are,  and  who  are  not,  oorporaU 
ofl&cers  —  sees.  975-984. 

16.  Liability  for  neglect  of  corporate  duty —  sees.  961,  980-984 

17.  Liability  in  the  capacity  of  property  oumer  —  sees.  985,  986. 

18.  Ko  liability  for  acts  authorized  by  charter  or  statnte  —  sea 
""^7  et  seq. 

19.  Streets.  —  May  grade  and  cliange  grade  of  streets  —  secSi 
989  et  seq. ;  995  a-995  c. 

20.  Streets, — Remedy  therefor,  if  given,  must  be  followed-— 
sea  993. 
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21.  Streets,  —  Liability  for  unsafe  streets  and  sidewalks — sec. 
996  et  seq. 

22.  Defedive  Highways,  —  New  England  statutes  and  decisions 
oiUihis  subject  —  sees.  1000-1003.  — >^^ 

23.  Streets.  —  (General  liability  of  municipal  corporations  proper   j 
for  unsafe  streets  —  seca  967,  1017-1031.  .  —J 

24  Streets.  —  Liability  of  author  of  defect  or  obstruction  —  sees. 
1032-1036. 

25.  Streets.  —  Defects  therein  caused  by  railroads  —  sec.  1037. 

26.  Streets. — Liability  as  respects  water-courses  and  surface  water 
—  sees.  1038-1045. 

27.  Greets. — Drains  and  sewers — liability  in  respect  to  —  sees. 
1046-1051. 

Actions  on  Express  Contracts. 

§  935  (749).  General  LUbiUty  ex  Contraotu ;  intra  Vires.  —  Mu« 
nicipal  corporations  are  subject  to  he  sued  upon  contracts  and  in  tort. 
In  a  previous  chapter  we  have  considered  at  length  the  authority  of 
such  corporations  to  make  contracts,  the  mode  of  exercising  and  the 
effect  of  transcending  the  power.^    This  leaves  but  little  to  add  in 

^  Ante,  chapi   xiv.  on  Contracts,  sec.  try  to  enforce  rights  and  redress  wrongs. 

443  et  seq.    See,  also,  an/e,  sec.  881,  note  ;  Ottawa  Dist.  Council  v.  Low,  6  Can.  Q. 

People  V.  Batchellor,  58  N.  Y.  128  (1873) ;  B.  o.  s.  646.    Thus  one  municipal  corpora- 

«.  c.  Albany  Law  Journal,  120  ;  8.  a  18  tion  may  sue  another.    Huron  Dist  Conn- 

^m.  Rep.  480  ;    Weismer  v.  Douglas,  64  cil  v.  London  Dist.  Ct.,  4  Up.  Can.  Q.  B. 

N.    Y.    91   (1876);   Winslow  v.   Perqui-  802.   So,  also,  a  municipal  corporation  may 

mans  Co.  Comm'rs,  64  N.  C.  218  (1870).  be  sued  for  a  breach  of  contract,  and  in 

Assignability  of  executory'eontracts  with  certain  cases  for  wrongful  acts  not  arising 

munidpatity.      Devlin  v.   New  York,  68  out  of  contract.     Thus  a  municipal   cor- 

K.  Y.  8  (1875)  ;  ante,  sec.  443.  poration  may  be  sued  for  negligence  in 

A  municipal  corporation,  in  protecting  the  construction  of  a  sewer,  malfeasance 
its  property,  in  collecting  its  debts,  and  in  illegally  obstructing  a  drain  or  water- 
genomlly  in  transacting  business  of  a  pri-  course,  so  as  to  injure  the  owner  or  own- 
▼mte  character,  may,  when  not  expressly  ers  of  land  adjoining,  or  for  wrongfully 
prohibited,  or  when  not  otherwise  provided  diverting  a  stream  of  water  on  plaintiffs 
by  statute,  avail  itself  of  all  the  rights  and  land.  [Pod,  sees.  1038-1051.]  Farrell  v. 
remedies  afforded  to  an  individual.  Buf-  London,  12  Up.  Can.  Q.  B.  843  ;  Reeves 
falo  V.  Bettinger,  76  N.  Y.  893  ;  Oliver  v,  Toronto,  21  Up.  Can.  Q.  B.  157  ;  Per- 
V.  Worcester,  102  Mass.  489  ;  Detroit  v.  due  v.  Chinguacousy,  25  Up.  Can.  Q.  B. 
Corey,  9  Mich.  165  ;  Augusta  v.  Leadbet-  61  ;  Rowe  v.  Rochester,  29  Up.  Can.  Q. 
ter,  16  Me.  45 ;  Orleans  Co.  Sup.  v.  B.  590 ;  Stonehouse  v.  Ennii^killen,  82 
Bowen,  4  Lans,  (N.  Y.)  24  ;  First  Nat.  Up.  Can.  Q.  B.  562;  Darby  v.  Crowland, 
Bank  of  Charlotte  v.  Nat.  Exch.  Bank  of  38  Up.  Can.  Q.  B.  338  ;  Bathurst  v.  Mac- 
Baltimore,  92  U.  S.  122.  pherson,  L.  R.  4  App.  Cas.  256.     To  sup- 

"  A  mnnicipal  corporation,  like  an  in-  ]K)rt  an  action  against  a  municipal  corpora- 

diTidnal,  under  the  limitations  involved  in  tion  of  the  nature  suggested,  although  it  is 

its  constitution    and    organization,   may  not  necessary  to  show  any  authority  under 

hftve  recourse  to  the  courts  of  the  coun-  seal  to  the  person  or  persons  who,  under 
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this  place  respecting  their  liability  in  actions  ex  contractu.  Upon  an 
authorized  contract — that  is,  upon  a  contract  within  the  scope  of 
tthe  chartered  powers  of  the  corporation  and  duly  made  by  the  proper 
officers  or  agents  —  they  are  liable  in  the  same  manner  and  to  the 
same  extent  as  private  corporations  or  natural  persons.  But  upon 
a  contract  which  is  ultra  vires  in  the  true  sense  of  that  expression, 
tliat  is,  upon  a  contract  relating  to  matters  wholly  outside  of  the 
chartered  powers  of  the  corporation,  there  is  no  liability  upon  tlu 
contract ;  and  the  corporation  is  not  estopped  to  set  up  the  defence.^ 

the  supposed  instructions  of  the  corpo-  53  (1875) ;  Moore  y.  New  York,  73  X.  Y. 

ration,   actually    did    the    wrongful  act,  238,  approving  text.     The  subject  is  well 

enough  must  be  shown  to  connect  the  cor-  examined  and  the  different  senses  in  which 

poration  as  a  body  with  the  doing  of  the  the  term  ultra  vires  is  used  is  stated  bj 

act    Farrell  v,  London,  12  Up.  Can.  Q.  B.  Saun/er,  C.  J.,  in  the  Miners'  Ditch  Com- 

843  ;    Lewis   v.  Toronto,  39  Up.  Can.  Q.  pany  v.  Zellerbach,  37  Cal.  543  (1869). 

B.  343."    Han*.  Muuic.  Man.  (5th  ed.)  p.  fF%ere  the  corporation  receives  avk  re 

11.    A  department  of  the  city  government  taiiis  the  cotisidercUion  of  an  ultra  virts 

of  New  York  cannot  be  sued.    Swift  v.  New  contract,  it  may  be  liable  upon  an  implied 

York,  88  N.  Y.  528.    Poat^  sec.  974,  note.  aasumpeU  in  respect  of  such  conxiden- 

A  municipal  corporation  created  by  a  tion.      See    chapter  on  Contracts,  ante. 

State  may,  within  the  State  which  created  Louisiana  v.  Wood,  5  Dillon,  122,  affinn«d 

it,  be  sjied  in  the  Federal  courts  by  a  citizen  102  U.  S.  294  (1880) ;  8.  c.  12  Cent.  L 

of  another  State.     No  State  statute  limit-  J.  13  ;  8.  p.  Cause  v.  Clarksville,  5  Dil* 

ing  the  jurisdiction  of  suits  against  coun-  lou,    165  (1879)  ;   Union  Depot  Co.  v.  St 

ties  can  defeat  the  jurisdiction  given  to  Louis,  76  Mo.  398  ;  Montgomery  v.  Mon^ 

the    Federal  courts   by  the  Consitution.  gomery  Water  Works,  79  Ala.  233  :  Same 

Cowles  V.  Mercer  County,  7  Wall.  118  ;  v.  Same,  77  Ala.  248,  where  a  dty  was 

Louisville,  C.  &  C.  R.  R.  Co.  v,  Letson,  held  liable  for  water  received  and  used  by 

2  How.  ( U.  S. )  497  ;  Vincent  v.  Lincoln  it,  under  a  contract  which  was  ultra  mrts 

County,  30  Fed.  Hep.  749.    Federal  courts  for  being  made  for  twenty-fonr  years,  when 

have  jurisdiction  over  a  suit  brought  by  its  charter  gave  it  power  to  contract  fnr 

an  assignee  of  a  municipal  bond  which  is  in  one  year  only.     ArUe,  chapter  on  Cou- 

form  a  simple  acknowledgment  of  indebt-  tracts ;  t'yi/m,  sees.  938,  969. 

edness  and  an  unconditional  promise  to  A  useful  article  on  ultra  vires,  or  how 

pay  a  certain  sum  at  a  certain  time.     For-  lar  corporations  are  liable  for  acts  not  an- 

ter  V,  Janesville,  3  Fed.  Re]).   617.    No  /thorized  by  their  charters,  will  ba  found 

recovery  can  be  had  upon  municipal  bonds  j  in  5  American  Law  Review  (Jan.,  1871  )• 

transferred  by  citizens  of  the  State  where  \  272,  in  the  form  of  a  note  to  the  opinioa 

the  munici|>ality  is  situated,  to  a  citizen  ^(  Jervis,  C.  J.,  in  the  East  Anglian  Rail- 

of  another  State,  for  the  sole  purpose  of  ways  Co.  v,  the  Eastern  Countica  Ry.  Go, 

giving  jurisdiction  to  the  courts  of  the  11  C.  B.  775,  21  L.  J.  (n.  8.)  C  P.  23, 16 

United  States.    New  Providence  v.  Halsey,  Jur.    249,  selected   because  "  one  of  the 

117  U.  S.  336.    So  also  of  cou]K>ns.   Farm-  earliest  and  most  constantly  dted  of  the 

ington  V.  Pillsbury,  114  U.  S.  188.    See  many  cases   on  the    snbject,   and.  after 

Index,  titlt^  Contracts^  Federal  Courts,  being  much  criticised,  has  been  foUoved 

^  Ante,  sec.  457  and  cases  cited.     Fur-  in  the  latest  English  a^judicatioiif.*'  Ail, 

ther,  as  to  ultra  vires,  see  post,  sec^.  968,  sees.  969,  978  a, 

969,  970,  also  BuHfett  v.  Troy  &  B.  R.  R.  As  to  effect  of  having  noHee,     Coatiart 

Co.,  40  N.  Y.  168,  and  note  ;  (iriggs  v,  Corp.,  In  re  CUim  of  Ebbw  Vale  Co.,  L. 

Foote,  4  Allen  (Mass.),  195  ;    Pearce  v.  R.  8  £q.  C.  14  ;  5  Am.  L.  Rev.SSS,  note; 

Madison  &  1.    R.  R.    Co.,  21  How.  441  Estoppel.    lb.  275,  and  cases  cited ;  Brwl- 

(1858)  ;  Cheeney  v.  Brookfield,  60  Mo.  ley  v.   Ballard,  66    III  418,   420 ;   Eait 
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Nor,  as  we  have  before  stated,  is  it  bound  by  contracts  within  the 
scope  of  its  chartered  powers,  if  made  by  officers  or  agents  not 
thereunto  authorized.^ 

§  936.  intra  Vires  as  a  Defence.  —  When  a  corporation  is  created 
hypiMic  stattUefor  definite  and  limited  objects,  to  wliich  its  funds  are 
to  be  applied,  a  contract  which  is  entirely  unconnected  with  those 
purposes^  or  which  on  its  face  will  cause  an  illegal  or  wrongful  ap- 
plication of  its  funds  or  an  application  to  other  objects,  is  ultra  vires 
and  void.  The  (question  whether  a  particular  contract  is  binding  on  a 
municipal  or  public  corporation  or  not  is  to  be  tested  by  determining 
whether,  on  the  true  construction  of  the  charter  and  the  legislation 
applicable  thereto,  it  relates  to  matters  within  the  corporate  powers 
and  duties.  When  an  act  in  its  external  aspect  is  within  the  general  r 
powers  of  the  corporation,  and  is  only  unauthorized  because  it  is  : 
done  with  a  secret,  unauthorized  intent,  the  defence  of  ultra  vires 
will  not  prevail  against  a  stranger  who,  in  good  faith,  dealt  with  it 
without  notice  of  such  inteut^  A  municipal  corporation,  as  against 
persons  who  have  acted  in  good  faith  and  parted  with  value  for  its 
benefit^  cannot,  unless  by  virtue  of  some  statutory  provision,  set  up 
mere  irregularities  in  the  exercise  of  power  conferred;  as,  for  ex- 
ample, its  failure  to  make  publication  in  all  of  the  required  news- 
papers of  a  resolution  involving  the  expenditure  of  moneys.  Such 
failure  might  have  the  effect  to  invalidate  a  local  assessment  upon 
the  abutter,  this  being  a  matter  in  invitum  ;  but  as  regards  a  bona 
fide  contractor  with  the  city,  who  had  expended  money  for  its  benefit 
in  respect  of  a  matter  within  the  scope  of  its  general  powers,  the 

St.  LoniB  V.  East  St.  Louis  Oas  L.  &  C.  v.  Richmond,  18  Gratt.  338  (1868).    The 

Co.,  98  111.    415 ;  Broom  Commentaries  opinion  of  Joynes,  J.,  in  this  case,  treats 

Com.  Law,  568.     legislature  within  con-  the  power  of  the  corporation  to  borrow 

•titutional   limits  may  ratify  the   ultra  money  as  one  of  its  privcUe  and  not  public 

9ire$  ooDtracts  of  a  municipal  corporation,  or  governmental  powers.      In  a  case  in 

Anie^  sees.  79,  544 ;  Index,  tit  Curative  the  Supreme  Court  of  the  United  States, 

Acts.  where  a  town  sought  to  have  bonds  ad- 

^  Anie,  chap.  ziv.  sees.  447,  457,  531,  judged  to  be  invalid,  it  was  held  that  a 

553.     The  city  council  of  a  city,  author-  previous  decree  declaring  them  valid,  en- 

ized  to  borrow  money  and  issue  its  bonds  tered  upon  the  written   consent  of   the 

therefor,  ordered  its  officers  to  insert  on  the  mayor  to  that  effect,  the  decree  not  being 

faee  of  certain  bonds  the  consideration  ;  this  an  adjudication  of  the  question,  did  not 

the  officers  failed  to  do ;  and  it  was  held  estop  the  town  from  denying  their  val- 

th«t  the  city  was  responsible  for  the  ads  idity.     Kelley  v.  Milan,  127  U.  S.  139, 

amd  omissions  of  its  officers  in  this  respect,  affirming  8.  c.  21  Fed.  Rep.  842. 
and  waa  bound  to  pay,  the  court  regard-         ^  5  Am.    L.  Rev.    (Jan.   1871)     272, 

iog  the  directions  to  the  officers  not  as  a  which  sums  up  the  result  of  the  English 

limitation  on  their  powers,   but  in  the  cases  to  that  date    substantially  in  the 

nature  of  private  instructions.     De  Voss  language  of  the  text. 
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contract  would  not  be  tUtra  vires  in  the  true  sense  of  that  term ; 
and  the  city  would  be  estopped  to  set  up  as  a  defence  its  own  irreg- 
ularities in  the  exercise  of  a  power  clearly  granted  to  it* 

A  distinction  which  has  often  been  overlooked,  exists  for  some 
purposes  and  to  some  extent,  between  acts  or  contracts  simply  ultra 
vires  and  those  which  are  illegal  because  made  in  violation  of  a  posi- 
tive provision  of  a  penal  statute.  Where  license  moneys  were  col- 
lected from  the  sale  of  liquors,  which  by  statute  were  to  be  paid 
into  the  common-school  fund  of  the  county,  and  the  county  treasurer 
brought  an  action  against  the  city  to  recover  the  amount  thus  col- 
lected by  the  city,  it  was  held  that  the  city,  having  collected  the 
money,  could  not  set  up  the  defence  of  illegality.* 

§  937.  Statute  may  require  Presentation  or  Demand  before  Butt 

—  In  fuitherance  of  a  public  policy  to  prevent  needless  litigation,  and 
to  save  unnecessary  expenses  and  costs,  by  affording  an  opportunity 
amicably  to  adjust  all  claims  against  municipal  corporations  of  every 
nature  before  suit  is  brought,  it  is  provided  in  the  charters  of  such 
corporations  that  no  action  shall  be  maintained  upon  any  claim  or 
demand  until  the  claimant  shall  firsi  have  presented  his  elaini  or  de- 
mand to  the  common  council  far  allowance.^  In  other  charters  it  is 
provided  that  no  action  on  a  contract,  obligation,  or  liability  shall 
be  commenced  except  within  one  year  or  other  short  limitation  period 
after  the  cause  of  action  shall  have  accrued.^  These  provisioiis 
have  been  held  to  be  inapplicable  to  actions  for  personal  torts,*  yet 
a  similar  charter  provision  with  the  addition  of  the  word  (claim  or 

1  Moore  V.  New  York,  73  N.  Y.  238  HowcU  v.  BuflWo,  15  N.  Y.  512 ;  Taylor 

(1878).     Allen,  J.,  clearly  draws  the  dis-  v.  New  York,  82  N.  Y.  10  (whentn  alio 

tinction  between  a  total  want  of  power  the  right  of  a  city  to  aet  off  a  dtbt  or 

and  mere  iiregularitiea  in  the  exercise  of  demand  in  an  action  for  serricei  reodfrtd 

powers  conferred,     lb.     Wade  v.  Brant-  and  materials  famished  was  nphcld  by 

ford,    19   Up.   Can.   Q.   B.   207.    As  to  Fdger,  C.  i.).    The  neglect  of  the  eMBdl 

actions  of   im})lied  assumpsit  where  the  to  act  upon  a  claim  within  the  time  Ha* 

contract  is  ullra  vires^  see  in/hi,  sec.  988,  ited  in  the  charter  is  eqniralent  to  a  f«> 

and  cases  cited.  fosal  to  allow  it    FlemiDg  9.  Applstoo, 

s  Hastings  v.  Thome,  8  Neb.  160  ;  Her-  55  Wis.  90. 
man,  Treas.  v.  Crete,  9  Nfb.  850  ;  Bui-         «  ^IcGaffin  v.  Cohoea,  74  N.  Y.  M7. 
winkle    v.    Outtenberg,     17    Wis.    585  ;         *  Cases,  notes  8  and  4  smi^ru ;  Naset 


White  V,    Lincoln,    5   NeK    505  ;    r.    p.     ».  Falls  City,  16  Neb.  85.     At 
Oxford  Bank  v.  Wheeler,  72  N.  Y.  201 ;     law  it  is  not  neceesary,  u  %  ocmditte 


see  }}ost,  80CS.  963-970.  precedent  to  an  action  againat  m 

*  Kelly  V,  Mnilison,  43  Wis.  688  ;  Cerro  cipal    corporation    arising    in   tort,  Aat 

Gordo  County  v.  Wright,  50  Iowa,   489  ;  the  claim  shall  first  be  pwented  to  te 

State  r.  Stout,  7  Neb.  89  ;  State  v.  Lan-  corporation.  Green  v.  Spencer,  67  \am^ 

caster  Co.  Bank,  8  Neb.  218  ;  8.  p.  Alden  410.    See  aiUe,  see.  187,  and 
V.  Alameda  County,  43  Cal.  270  (1872)  s 
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demand)  *'  whatsoever/'  was  held  to  include  torts.^    The  failure  to 
comply  with  such  provision  constitutes  a  good  defence. 

Liainlily  on  Implied  Contracts, 

§  938.  Implied  Aasampsit  —  Municipal  corporations  are  liable  to 
actions  of  implied  assumpsit.  The  principles  governing  such  liabil- 
ity have  already  been  referred  to.^  Some  additional  illustrations  of 
the  subject  may  be  here  appropriately  noticed  Thus,  if  the  officers 
or  agents  of  a  municipal  corporation,  acting  under  ordinances  which 
are  void,  make  sales  and  deeds  of  corporate  property,  which  pass  no 
right  to  the  purchaser,  and  can  never  ripen  into  a  title,  and  receive 
the  purchase-money,  and  place  the  same  into  the  treasury  of  the  cor- 
poration, which  appropriates  the  money  to  its  own  use,  by  virtue  of 
ordinances  or  resolutions  legally  adopted,  the  purchaser  may  recover 
back  the  purchase-money,  and,  the  sale  being  void,  he  need  not 
make  or  tender  a  reconveyance  before  bringing  his  action.^    So  a 

^  Sheel  V.  Appleton,  40  Wis.  125 ;  s.  c.  Satterlee  v.  San  FnDcisco,  23  Cal.  3U 
8  K.  W.  Bep.  S6  ;  Bradley  v,  Eaa  Claire,  (1863) ;  Herzo  v,  San  Francisco,  38  Cal. 
56  Wis.  168.  As  to  sufficiency  of  evi-  134  (1867).  In  this  last  case  the  prin- 
deuce  for  misfeasance,  see  Flanagan  o.  ciple  stated  above  was  reaffirmed,  but  it 
Wilmington,  4  Honst  548  (1873).  On  was  held  that  the  city  would  not  be  liable 
A  daim  against  a  city  for  damages  from  simply  by  reason  of  the  receipt  and  re- 
ft defective  highway,  the  mayor  cannot  tention  of  the  money  by  its  officen  or 
waive  the  notice  in  writing  required  by  the  treasurer ;  that  an  appropriation  by 
the  Iftaine  statute  (1876),  chap,  xcvii.  the  city  is  necessary,  which  could  only  be 
Yeazie  v,  Rockland,  68  Me.  511.  by  a  valid  ordinance  ;    and  hence  where 

*  Ante,  sees.  459  -465  ;  Clark  v.  Saline  the  appropriation  was  by  virtue  of  an  or- 

Coanty,    7    Neb.    516,    approving   text ;  dinance    which    was    void,    because    not 

Norway  Dist.  Tp.  v.  Clear  Lake  Dist.  Tp.,  passed  as  required  by  the   charter,   the 

11  Iowa,  506,  and  cases  cited;  Lemington  city  is  not  liable,  even  if  the  money  has 

r.   Blodgett,  87  Vt.  215;   Sangamon  Co.  been  applied  in  payment    of   its  debf^ 

Sap.  V.   Springfield,   68  IlL  66  (1872)  ;  This  last  decision  was  participated  in  by 

Hathaway  v.  Cincinnatus,  62  N.  Y.  434  part  of  the  court  only,  and  it  is  not  clear 

(1875)  ;  Parsons  v.   Monmouth,   70  Me.  to  our  mind  that  it  does  not  lay  down  too 

26S;  approving  text    iind  notes  ;    Nash-  strict  a  rule  as  to  the  necessity  of  a  valid 

Tille  «.  Toney,  10  Lea,  643  ;  Billings  v.  ordinance  to  constitute  such  an  appropria- 

Monmouth,    72  Me.   174 ;    Belfast    Nat.  tion  or  conversion  of  the  money  as  will 

Bank  v,  Stockton,  72  Me.  522.  make  the  city  liable  to  refund.    See  Dill 

>  The  principle  stated  in  the  text  was  v,  Wareham,  7  Met.   (Mass.)  438  ;  ante, 

settled  after  great  consideration,  by  the  sec  459. 

Supreme  Court  of  CalifomioL,  in  an  inter-         As  to  liability  of  counties  on  implied 

esting  series  of  cases  known  as  the  *'  City  contract,    Alton  p,  Madison  County  (pau- 

Oip  Cases."    Ante,  sec  578  ;  McCracken  per),  21  III.  115  (1859) ;  Wolcott  v.  Law- 

9.  San  Francisco,  16  Cal.  591  (1860)  ;  Gro-  rence    County    (denying    such    liability 

gan  V.  San  Francisco,  18  Cal.  590  (1861) ;  under  statute  of  MisBOuri),  26  Mo.  272  ; 

Pfmental  v.  San  Francisco,  21  Cal.  351  Aldrich  v,  Londonderry  (pauper),  5  Yt 

(1868),  where  Mr.  Chief  Justice  Fidd  re-  441  ;  17  Yt.  79,  447  ;  Lehigh  County  ». 

Tiews  the  previous  cases,  and  sums  up  the  Kleckner    (erecting    county    bridge),    5 

propositions  they  establish.      See,  also.  Watts  &  S.  (Pa.)    181  ;  post,  sees.  961. 
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bona  Jide  purchaser  from  a  city  corporation  of  its  bonds  which  are 
apparently  valid  but  which  are  wholly  void  may,  it  has  been  held, 
recover  back  from  the  city  the  money  paid,  as  upon  a  failure  of 
consideration ;  and  in  such  case,  the  bonds  being  void,  it  was  also 
held  not  to  be  necessary  for  the  plaintiff  to  offer  to  return  them 
before  bringing  suit,  it  being  sufficient  to  produce  them  at  the  trial 
to  be  surrendered.^  Where  two  municipal  corporations  are  jointly 
and  equally  bound  to  keep  a  bridge  in  repair,  and  there  is  a  recov- 
ery for  a  neglect  of  this  duty  by  a  traveller  against  one  of  the  cor- 
porations, it  may  recover  contribution  from  the  other.* 

Illegal  Taxes,  Jkc,  Compuhorily  Collected. 

§  939  (751).    AotionB  to  recover  back  Illegal  Taxes.  —  An  im* 
portant  class  of  actions,  in  form  ex  contractu,  remains  to  be  noticed. 

963  ;  Sangamon  Co.  Sup.  v.  Springfield,  apparently  valid,  and  they  are  sold,  and 
63  111.  66  (1872);  Clark  o.  Saline  Co.  the  proceeds  are  received  by  the  city,  the 
Comm'rs,  9  Neb.  516  ;  s.  o.  21  Neb.  L.  J.  transaction  is  a  borrowing  of  money  hj 
378.  Instance  of  implied  assumpsit  on  the  city  notwithstanding  the  porchaier 
the  part  of  a  county,  for  the  use  of  a  was  ignorant  of  the  fact  that  he  was  deal- 
room  belonging  to  the  plaintiff,  by  the  ing  with  the  city ;  and  he  may  diaregaid 
county  treasurer,  for  his  office,  Mth  the  the  bonds,  and  maintain  his  action  for  the 
knowledge  and  consent  of  the  county  money  paid.  See,  also,  Gaose  v,  Claiks> 
commissioners.  Butler  v.  Neosho  Co.  ville,  5  Dillon,  165  (1879).  Under  cir» 
Comm'rs,  15  Kan.  178  (1875).  Distin-  cumstances  it  has  been  held  that  a  dty 
guished  from    Neosho    Clo.    Comm'rs  v.  was  not  liable  to  pay  money  received  and 


Stoddard    (furnishing    court-house),    13  used    for  its  benefit  on  secniitiea 

Kan.  207,  where  there  was  no   consent  without  authority.     Kelley  p.  Lindsey,  7 

of  the  commissioners.     Where  an  order  Gray    (Mass.),    287;    Agawam  Nat^mal 

of  record  is  made  authorizing  a  person  Bank   v.  South   Hadley,    128   Mass.  6(^ 

named  to  purchase  property   for  public  (1880);  s.  a  21  Alb.  L.  J.  516;  R.  & 

use  at  a  specified  price,  such  person  is  not  National  Bank  v.  Lowell,  109  Mass.,  214 ; 

authorized  to  purchase  at  a  higher  price  ante,  chapter  on  Contracts,  sec.  527  ei  teq*^ 

than  that  named,  and  cannot  recover  for  where  the  effect  of  conatitutianal  and  ita^ 

any  excess  expended  by  him.    Jackson  v.  utory  limitationi  tcpon  the  amount  of  w* 

Applewhite,  62  Ind.  464 ;   Moon  v.  How-  debtedneas  of  public  and  municipal  cotpofa* 

ard  Co.  Comm'rs,  97  Ind.  176.  tions,  as  respects  their  liability  on  implied 

1  Paul  V.  Kenosha,  22  Wis.  266  (1867) ;  as  well  as  express  contracta,  is  oonsidcfed. 

ante,  sec.  458,  note.    The  case  of  Wood  v.  The  cases  on  the  subject  of  tho  implisd 

Louisiana,   5   Dillou,   122,   affirmed    102  liability  of  municipal  corporatioiia  in  it> 

U.  S.  294  (1880)  (s.  c.  12  Cent.  L.  J.  spect  of  the  consideration  of  bonds  ismcd 

13),  holds  a  city  liable  under  the  special  without  lawful  authority,  mn  on  nioellMS 

circumstances   for   the   consideration  re-  of  distinction,  and  exact  a  ciitieal  icfcr* 

ceived  for  bonds  issued  ultra  vires,  upon  ence  in  each  instance  to  the  pnmsioM  of 

reasoning  that  in  like  cases  must  every-  the  Constitntion  and  enabling  statnlH^ 

where  secure  professional  approval    The  and  to  the  circnmstancea  under  which  sad 

Supreme  Court  in  substance  said  :  Where  purposes  for  which  the  bonds  ware  issnsdi 

a  city  has  authority  to  borrow  money  and  and  the  uses  to  which  the  nuNMy  raosivsd 

puts  into  the  liands  of  a  broker  bonds  therefor  was  applied, 
which  are  invalid  by  virtue  of  misrepre-        *  Armstrong  County  v.  Clarioa  OoolT^ 

sentations  upon  their  face,  but  which  are  66  Pa.  St.  218  (1870). 
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We  refer  to  actions  against  municipal  corporations  to  recover  back 
money  paid  to  them  for  taxes.  They  are  usually  brought  in  assumpsit  j 
for  money  had  and  received^  and  are  equitable  in  their  nature;  and 
hence  they  will  not  lie,  in  the  absence  of  statutory  provision,  except 
for  money  actually  paid  to  the  corporation,  and  which  it  is  against 
equity  and  good  conscience  that  it  should  retain.  If,  therefore,  a 
tax  has  been  levied  upon  the  plaintiff's  property,  and  if  that  prop- 
erty is  subject  to  the  tax^  the  amount  is  justly  and  equitably  due, 
and  cannot,  for  any  m^ere  irregvlarities  in  the  detail  or  mode  of  pro- 
ceeding, be  recovered  back.^ 

§  940.  Same  subject.  XQementi  of  Zilability.  —  Actions  against  a 
municipal  corporation  to  recover  back  money  upon  the  ground  of 
the  illegality  of  the  tax  or  assessjnent  are,  upon  principle  and  the 
weight  of  authority,  maintainable  when,  and  in  general  only  when  (it 
there  be  no  statute  enlarging  the  liability)  the  following  requi- 
sites co-exist :  1.  The  authority  to  levy  the  tax,  or  to  levy  it  upon 
the  property  in  question,  must  be  wlvoUy  tvantiTtg,  or  the  tax  itself 
wholly  unauthorized,  in  which  cases  the  assessment  is  not  simply 
irregular,  but  absolutely  void.  2.  The  money  sued  for  must  have 
been  aetnally  received  by  the  defendajQt  corporation,  and  received  by  it 
for  its  own  use,  and  not  as  an  agent  or  instrument  to  assess  and  collect 
money  for  the  benefit  of  the  State,  or  other  public  corporation  or 
person.  And  3.  The  payment  by  the  plaintiff  must  have  been 
made  upon  compulsion,  as  for  example,  to  prevent  the  immediate 
seizure  of  his  goods  or  the  arrest  of  the  person,  and  not  voluntarily. 
Unless  these  conditions  concur,  paying  under  protest  will  not  with- 
out statutory  aid  give  a  right  of  recovery.  The  same  principles 
are  applicable  to  actions  for  the  recovery  back  of  money  paid  for 
illegal  license  taxes  or  fines  imposed  by  a  municipal  court.^  We  pro- 
ceed to  illustrate  these  principles  and  their  application. 

1  See  in/ro,  sees  940.,  941,  and  cases  266  ;  tn/ra,  sec.  941,  and  note  ;  McKee  v. 

cited.  Anderson  Coancil  (municipal  fine),  Rice 

•  Lincoln  v.  Worcester,  8  Cosh.  (Mass.)  L.  (S.  C.)  24  (1888)  ;  Marriott  v,  Harap- 

55  (1851).    The  opinion  in  this  case  is  by  ton,  2  Esp.  546 ;  s.  c.  2  Smith's  Leading 

/Suiw,  C.  J.,  where  the  general  subject  is  Cases,  237  ;   The  Collector  v,  Hubbai^, 

Inllj  and  ably  examined,  and  the  prior  12  Wall.  1,  12  (1870);    Stephenson  Co. 

CMes    in    MctaaachuaeUs    reviewed,    com-  Sup.  v,  Manny,  56  111.  160  (1870);  Grim- 

mented  on,  and  distinguished.     If  it  can-  ley  v,  Santa  Clara  County,  68  Cal.  575 

not  be  inferred  that  the  propriety  of  such  (money  voluntarily  paid  for  illegal  license 

actions  is  to  be  doubted  in  any  case,  it  is  tax);  O'Brien  v,  Colusa  County,  67  Cal. 

ele«rly  insisted  upon  that  they  should  be  503  ;  Foley  v,  Haverhill,  144  Mass.  852  ; 

limited  to  cases  where  the  plaintiff  brings  Winter  v,  Montgomery,  65  Ala.  403  ;  First 

liimtelf  within  all  of  the  conditions  stated  Nat.  Bank  of  A.  v,  Americus,  68  Ga.  119. 

in  aectionfl^  9S9, 940  of  the  text  Ante,  sec.  Liability  when  a  defendant  does  not  re* 
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§  941.  Same  subject  —  Accordingly,  an  action  lies  against  a 
municipal  corporation  to  recover  the  amount  of  taxes  coinpulsorily 
collected  by  it  upon  an  illegal  assessment  in  respect  of  property  not 
liable  to  taxation}  So  an  unlawful  tax  for  a  local  improvement  ex- 
acted by  the  city  under  color  of  process  and  paid  to  the  city's  officers 
under  protest  may  be  recovered  with  interest.^    The  tax  or  assessment 

ceive  the  money  for  its  own  nse  or  in  its  habitant  of  the  district,  who  had  paid  hii 
own  right,  but  as  an  instmmentality  for  proportion  of  the  tax,  waa  held  to  be  en- 
others.  Dewey  v.  Niagara  Co.  Sup.,  62  titled  to  recover  it  back  from  the  teAoo/cfu- 
N.  Y.  294  (1875).  In  Howell  v.  Buffalo,  tri4A,  See,  also,  TuUle  v.  Everett,  51  Hin. 
15  N.  Y.  512  (1857).  and  Bennett  «.  27  (1875);  8.  c.  24  Am.  Bep.  S2S;  TaUast 
Buffalo,  17  N.  Y.  383,  actions  of  tori  were  v.  Burlington,  89  Iowa,  548  (1874);  Smith 
maintained  for  the  trespass  of  the  city  offi-  v,  Tecumseh  Nat.  Bank,  17  Mich.  479 ; 
cers  of  the  corporation  in  seizing  bank-bills  Wattles  r.  Lapeer,  40  Mich.  S24  (proceed- 
to  pay  void  assessments  upon  the  plaintiffs,  ings  fatally  defective  on  their  face) ;  Cal- 
"Where  a  city  sold  its  own  property  on  a  loway  v,  MlUedgeville,  48  Ga.  809  (1878); 
void  assessment,  it  must  refund  the  amount  Moss  «.  Cummingi^  44  Mich.  859  ;  8.  & 
received  at  the  sale,  and  not  double  the  22  Alb.  L.  J.  876 ;  Bank  of  Common- 
amount  Taylor  v.  People,  66  IlL  822  wealth  ».  New  York,  48  N.  Y.  189; 
(1872).  Stephenson  Co.  Sup.  «.  Manny,  66  UL 

1  Nat.  Bank  of  CThemung  v.  Elmira,  58  160  (1870)  ;  Cnion  Nat   Bank  v.  New 

N.  Y.  49  (1873);  Indianapolis  v,  McAvoy,  York,  where  in  an  action  to  recover  the 

86  Ind.  587.  amount  of  a  tax  paid  by  plaintiQ  alleged 

'  Grand  Rapids  v,  Blakely,  40  Mich,  to  have  been  illegidly  asaeaaed  npos  a  po^ 
867.  This  was  an  action  in  assumpsit  for  tion  of  its  capital  investad  in  United  Statei 
money  had  and  received  to  recover  a  sum  stocks,  the  complaint,  after  allcgiBg  thB 
of  money  alleged  to  have  been  illegally  imposition  of  the  tax,  set  forth  its  oonfi^ 
claimed  and  collected  by  the  city  of  Grand  mation  by  the  Supreme  Court  on  tgifiwiin, 
Rapids  as  a  special  tax  for  a  street  im-  and  that  after  the  rendition  of  jodgDeot 
provement  The  controverted  point  re-  notice  was  served  by  the  receiver  of  taxei 
lated  to  the  original  validity  of  the  tax  that  unless  paid  a  penalty  would  be  in* 
roll,  and  not  to  minor  incidents.  Oravcs,  posed  by  way  of  interest  and  a  wamot 
J.,  said  :  "  The  further  point  that,  as  the  issued ;  that  payment  was  compalMcily 
fund  is  not  for  city  use,  the  city  is  not  made  under  eaid  judgment ;  that  defend- 
liable,  is  untenable.  If  the  money  was  ants  took  the  amount  ao  paid  from  thi 
illegally  exacted  by  the  marshal  under  receiver,  and  had  ever  since,  and  at  the 
color  of  city  authority,  and  was  by  him  time  of  the  commencement  of  the  aetke 
paid  to  and  received  by  the  city,  the  latter  still  held  it ;  that  the  judgment  «■■  r^ 
cannot  escape  liabili^  by  reason  of  the  versed  by  the  court  of  appeala ;  that  the  a** 
special  object  of  the  tax.  Where  the  party  sesament  waa  resdnded,  and  the  complaint 
entitled  demands  restoration,  it  is  no  an-  also  alleged  a  demand  and  refnaaL  Drfend* 
swer  for  the  city  to  say  it  holds  the  fund  ants  demurred.  Judgment  waa  given  for 
for  somebody  else."  The  court  cites  Joyner  the  defendanta  on  the  demurrer,  npon  the 
V,  Third  Sch.  Dist.  in  Egremont,  8  Cush.  ground  that  the  paymMi  wa$  voltnifary, 
567,  where  the  inhabitants  of  a  school  and  that  the  tax  waa  imposed  for  three 
district,  situated  within  a  town,  having  separate  pupoeea,  i.  e.,  fbr  citj,  coimty, 
voted  to  raise  money  to  build  a  school-  and  State  taxes.  It  was  held  by  tiw  Ooart 
house,  the  town  authorities  made  an  as-  of  Appeals  that  the  tax  waa  not  volimta- 
sessment,  and  the  money  collected  was  rily  paid  (upon  authority  of  Bank  of  Con- 
paid  over  to  the  town  treasurer,  who  in  monwealth  v.  New  York,  48  N.  Y*  189), 
turn  paid  it  to  a  building  committee  duly  and  aa  the  demurrer  admitted  the  all^ga- 
appointed  by  the  school  district  The  tions  in  the  complaint  that  deCsodaBti 
easessment  being  illegal  and  void*  an  in-  held  the  amount  illegally  collected,  thry 
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must  be  illegal  or  void,  and  not  simply  irregular,  as,  for  example,  an 
irregularity  in  mode  of  assessment,  over-valuation,  &c.,  to  authorize 
its  lecoveiy  back.^ 

§  942.  The  Payment  must  not  have  been  Voluntarily  Made,  but 
made  upon  Cknnpulaion.  —  Money  paid  by  a  person  to  prevent  an  illegal 
seizure  of  his  person  or  property  by  an  officer  claiming  authority  to 
seize  the  same,  or  paid  to  Iterate  his  person  or  property  from  illegal 
detention  by  such  officer,  may  be  recovered  back  in  an  action  for 
money  had  and  received,  on  the  ground  that  the  payment  was  com- 
pulsory, or  by  duress  or  extortion.  Under  this  rule,  illegal  taxes,  or 
other  public  exactions,  paid  to  prevent  such  seizure  or  remove  such 
detention,  may  be  recovered  back,  unless  otherwise  provided  by 
statute.'  This  rule  has  been  held  not  to  apply  where  a  special  assess- 
most  be  deemed  to  hold  it  for  the  nse  of  to  recovery  beck  of  money  from  city  after 
plahitiff,  and,  haTing  refuted  to  pay  it  payment  on  exeeuiion,  in  cases  where  the 
over  on  demandt  they  were  liable.  Union  court  had,  and  also  where  it  had  not,  jaris- 
Nat.  Bank  v.  New  York,  51  N.  Y.  63S  diction  to  render  judgment.  Gordon  v.  Bal- 
(187S).  timore,  5  Oill  ( Md. ),  231 ;  McKee  v.  Auder- 

The  (ttre2m  of /irevifi^,  in  an  action  to  son  Coancil,  Rice  L.  (S.  C.)  (fine)  24 
neover  back  taxes,  the  illegality  of  the  (1S88) ;  Horn  v.  New  Lots,  88  N.  Y.  100. 
tax  or  an  onlinanoe,  is  on  the  plaintiff.  Pajrment  to  the  wrong  officer  will  not 
Ligonier  «.  Ackerman,  46  Ind.  552;  Dong-    justify  the  refunding  of  taxes  paid.    Car- 


9.  Jones,  62  0a.  428  (1879);  Sulli-  roll   County  v.   Graham,  98   Ind.    279. 

▼an  V.  MoCammoo,  51  Ind.  264  (1875).  Where  a  city  failed  to  open  a  stre^  and 

1  Sumner  v.  Dorchester  First  Parish,  4  abandoned  the  project  after  it  had  oDtained 

Pick.  (Mass.)  861 ;    Stetson  v.  Kempton,  judgment  against  and  sold  land  chaiged 

13  Mass.  272  ;  Osbom  v.  Danrers,  6  Pick,  with  an  assessment  therefor,  it  was  held 

98  ;  Preston  9.  Boston,  12  Pick.  7 ;  Bos-  that  the  owner,  after  paying  the  sum  ne- 

ton  Water  Power  Co.  v.  Boston,  9  Met.  cessary  to  redeem  it  to  the  city  treasurer, 

(Mass.)  199  ;   Howe  v.  Boston,  7  Cush.  had  a  right  of  action  against  the  city  as 

278 ;   Powers  v,  Sanford,   89  Me.   188  ;  for  money  had  and  received.     Valentine 

Wright  V.  Boston,  9  Cush.  286  ;  Lee  v.  v.  St.  Paul,  34   Minn.    446.     The  rule 

Templeton,    18   Gray,    476 ;    Emery   v.  stated  in  the  text  prevails  where  it  is 

LoweU,  127  Mass.  188 ;  Peyser  v.  New  sought  to  recover  back  money  paid  for  the 

Yoik,  70  N.  Y.  497  ;  Hayford  v,  Belfast,  purchase  of  land  sold  for  city  taxes,  on 

69  Me.  68 ;  Bqgers  v.  Greenbush,  58  Me.  the  ground  of   failure    to  acquire  title. 

890 ;  Oilman  v.  Waterville,  59  Me.  491  ;  McWhinney  v.  Indianapolis,  98  Ind.  182. 
Cook  ff.  Boston  (money  paid  for  license),         '  Lambom  v.  County  Comm'rs,  97  U.  S. 

0  Allen,  898  ;  Benson  v.  Monroe,  7  C!ush.  181  (1877) ;  supra^  sec.  941,  and  cases ; 

(Mass.)  125  ;   Fhvt  EccL  Soc  of  H.  v,  infra,  sec.  947  ;  Falls  v,  Cairo,  58  111.  408 

Hartford,  88  Conn.  274  (1871).    The  va-  (1871) ;  Kan.  Pac.  B.  R.  Co.  v.  Wyandotte 

Udity  of  a  meeting  called  by  a  committee  Co.  Coram'rs,  16  Kan.  587  (1876) ;  Brad- 

d4  faido  cannot  be  inquired  into  in  an  ford  9.  Chicago,  25  111.  411 ;  Ripley  v. 

action  by  an  inhabitant  against  the  public  Gelston,  9  Johns.  (N.  Y.)  201 ;  Preston  v. 

corpontion  to  recover  back  a  tax.    Wil-  Boston,  12  Pick.  7 ;  approved,  Union  Pa- 

liams  i».  I4menbnig  Sch.  Dist.,  21  Pick,  cific  R.  R.  Co.  v.  Dodge  Co.  Comm'rs,  98 

(Bfats.)  75  (1888);  onto, sees. 256, 266, 276,  U.  S.  541  (1878),  noted  infra,  sec.  947  ; 

7<8,  note,  892,  note,  as  to  acts  of  defado  Boston  &  S.  Glass  Co.  v,  Boston,  4  Met. 

ofBoen.  and  Toid  assessment  of  taxes.    As  181 ;   Powers  v.  Sanfoid   (distress),   89 


1148 


MUNICIPAL  CORPORATIONS. 


§942 


ment  is  paid  to  the  officer  whilQ  having  in  his  hands  a  precept 
which  can  only  be  levied  upon  the  lands  of  the  owner ;  the  payment 
was  regarded  as  voluntary,  because  a  sale  under  the  precept  would 
not  disturb  the  owner  in  the  enjoyment  of  his  property,  and  other 
adequate  remedies  would  still  remain  to  him,  in  case  the  assessment 
was  illegal.^  But  payment  of  an  illegal  tax  upon  lands  may,  we 
think,  under  circumstances,  be  deemed  compulsory.^ 


Me.  183;  Haines  v.  Readfield  Sch.  Dist. 
(duress,  arrest)  41  Mc.  246  ;  Cook  v.  Bos- 
ton, 9  Allen,  899 ;  Benson  v.  Monroe,  7 
Cush.  (Mass.)  125;  per  Perkins,  J.,  in 
Jenksv.  LimaTp.,  17  Ind.  826  (1861),  and 
cases  cited  ;  Allentown  Bor.  t;.  Saeger,  20 
Pa.  St  421 ;  Jersey  City  ads.  Riker,  88 
N.  J.  L.  225 ;  8.  c.  20  Am.  Kep.  886  ; 
Harvey  v,  Olney,  42  III  836  (1866).  Ap- 
proved, Princeton  v.  Vierling,  40  Md.  840 
(1872) ;  Silliman  p.  Wing,  7  Hill  (N.  Y.), 
159 ;  Oates  v.  Hud5K>n,  5  £ng.  L.  k  £q. 
469,  note;  Elliott  v,  Swartwout,  10  Pet 
187  ;  Clinton  v.  Strong,  9  Johns.  (N.  Y.) 
870 ;  Allen  v.  Burlington,  45  Vt  202 ; 
Fellows  V.  Fayette  Sch.  Dist,  89  Me.  559; 
Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  674; 
Stewart  v,  Stewart,  6  CI.  &  Fin.  911 ;  Ege 
V,  Koontz,  8  Pa.  St  109 ;  Miles  v,  Dun- 
can, 6  B.  &  C.  671 ;  McGehee  v,  Colum- 
bus, 69  6a.  581 ;  Babcock  v.  Fond  du  Lac, 
58  Wis.  230 ;  Phelps  v.  New  York,  112 
N.  Y.  216  (1889). 

1  Falls  r.  Cairo,  58  III.  408  (1871 ) ;  noted 
infra,  sec.  944,  note  ;  Kan.  Pac.  R.  R.  Co. 
V,  Wyandotte  Co.  Comm'rs,  16  Kan.  587 
(1876) ;  Wabaunsee  Co.  Comm'rs  ».  Walk- 
er, 8  Kan.  431. 

*  Lamborn  r.  Dickinson  Co.  Comm'rs, 
97  U.  S.  181  (1877) ;  noted  infra. 

Cases  8?iowing  when  the  payment  is 
deemed  compulsory,  and  when  voluntary, 
Preston  v.  Boston,  12  Pick.  7 ;  infra,  sec. 
947;  Ashley  v.  Reynolds,  2  Stra.  916; 
Bank  of  N.  0.  v.  New  Orleans,  12  La.  An. 
421  ;  Louisville  v,  Zanone,  1  Met.  (Ky.) 
151 ;  Baltimore  ».  Lefferman,  4  Gill  (Md.), 
425,  432  ;  Morris  v.  Baltimore,  5  Gill 
(Md.),  248;  Walker  r.  St  Louis,  15  Mo. 
574 ;  Boston  &  S.  Glass  Co.  v.  Boston,  4 
Met  (Mass.)  181,  188  ;  Cahaba  T.  Coun- 
cil V.  Burnett,  84  Ala.  400  (1859),  and 
cases  cited  ;  Philadelphia  v,  Cooke,  80  Pa. 
St  56  ;  Allentown  Bor.  v,  Saeger,  20  Pa. 
St  421 ;  Phillips  v.  Jefferson  Co.  Ck>mm*rB, 


5  Kan,  412;  Robinson  v,  Charleston,  2 
Rich.  (S.  C.)  817 ;  Shoemaker,  And.,  v. 
Grant  Co.  Comm'rs,  86  Ind.  175 ;  Coolson 
V,  Portland,  Deady,  481 ;  Dew  v.  Panom, 
2  B.  &  Aid.  562 ;  s.  c.  18  Eng.  Com.  L. 
87 ;  Colwell  v.  Peden,  8  Watts  (P^),  827, 
823 ;  La  Salle  County  v.  Simoll^  10  III. 
518;  Elliott  v.  Swartwout,  10  Pet  ((J.  S.) 
187,  150;  Clarke  v.  Dutcher,  9  Cow. 
(N.  Y. )  674 ;  Leonard  o.  Canton  (lieenie), 
85  Miss.  189  (1868);  Harvey  v.  Olney,  42 
111.  836  (1866).  Text  approved,  Prince- 
ton V.  Vierling,  40  Ind.  840  (1872) ;  Bel- 
linger V.  Gray,  51  N.  Y.  610  (1878); 
Detroit  v.  Martin,  84  Mich.  170  (1876) ; 
8.  c.  22  Am.  Rep.  512,  and  note  and  enei 
cited;  Lyon  v.  Receiver  of  Tazea,  5S 
Mich.  271 ;  Galveston  City  Co.  v.  Gal- 
veston, 56  Tex.  486 ;  Shaw  v.  Allegheny, 
115  Pa.  St  46  ;  Harriaon  v.  Milwankesb 
49  Wis.  247  ;  Muscatine  v.  Keoknk  N.  L 
Packet  Co.,  45  Iowa,  185  (1876)  ;  Elaton 
V,  Chicago  (special  assessment),  40  III  514 
(1866) ;  Cook  v.  Boston  (license),  9  Allen, 
398  ;  Meylert's  Ex.  v.  Sullivan  Coonty,  19 
Pa.  St  181. 

As  to  right  to  recover  back  taxes  peld 
to  avoid  a  sale  of  Icunds  for  tasees^  tlit 
United  States  Supreme  Court,  in  deeuUng 
a  case  from  Kansas,  says :  "  It  has  u* 
doubtedly  been  held  (though  periiapa  mC 
directly  adjudged)  that  a  payiMmt  if  flif* 
gal  taxes  on  lands  to  avoid  or  r&m09s  a  demi 
upon  the  title,  arising  from  a  taat  mUi,  is  a 
compulsory  payment  The  case  of  Stppbaa, 
Trees.,  V.  Daniels,  27  Ohio  St.  5i7,  it  of 
this  character ;  though,  in  that  eaee^  thi 
plaintiff  relied  on  the  proviaioni  of  a  loed 
statute  ;  and  besides  tills,  a  legal  tax  wn 
combined  with  an  illegal  aaaeasment ;  ni 
perhaps  a  sale  would  have  coDfcmd  • 
valid  title  upon  the  pmrehaaer.  What 
such  would  be  the  effect  of  a  tax  mK  ** 
cannot  doubt  that  a  payment  of  the  tu« 
made  to  prevent  it,  should  be  wfudii 
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Compulsion  defined.  —  The  coercion  or  duress  which  will 
)a7iDent  of  taxes  involuntary  xnust  in  general  consist  of 
il  or  threatened  exercise  of  power  possessed,  or  believed  to 

7  and  not  yolantary.  The  889.  Six  years'  limitation  held  applicable, 
vestitare  of  a  man's  title  to  lb.  Where  an  ordinance  directing  a  local 
inly  as  stringent  a  doress  as  improvement  is  void  on  iU  face^  payment 
d  seizure  of  his  goods,  and  if  without  compulsion  of  an  assessment  there- 
id  he  has  no  other  adequate  under,  being  a  pure  mistake  of  law,  the  sum 
irent  it,  justice  requires  that  paid  cannot  be  recovered  back.  Phelps  v. 
permitted  to  pay  the  tax,  and  New  York,  112  N.  Y.  216  (1889). 
ity  by  an  action  to  recover  Under  protest.  Merely  paying  under 
•ney.  But  as,  in  general,  an  protest  does  not  make  the  payment  a  com- 
rnnot  fhmish  the  basis  of  a  pulsory  one.  Lee  r.  Templeton,  18  Gray 
e  case  supposed  cannot  often  (Mass.),  476 ;  ante^  sec.  112,  note  ;  tn/ro, 
legality  of  the  tax  is  merely  947,  and  note. 

.  the  validity  of  the  sale  would  As  to  payment   under  protest;   ^eot 

bs  legality,  according  to  the  of  these  words.    Baker  v.  Cincinnati,  11 

«,  the  party,  if  he  chooses  to  Ohio  St.  584  (1860) ;  Jenks  v.  lima  Tp^ 

er  remediesgiven  him  bylaw  17  Ind.  826  (1861) ;  Taylor  v.  Phila.  Bd. 

didity  of  the  tax,  must  take  of  Health,  81  Pa.  St.  78 ;  Valpey  v.  Man- 

$r  voluntarily  to  pay  the  tax  ley,  1  C.  B.  592 ;  Parker  v.  Gt  Western 

id  the  question,  or  to  let  his  Ry.  Co.,  7  M.  &  G.  258 ;  Boston  k  S. 

at  the  hazard  ef  losing  it  if  Glass  Co.  v.  Boston,  4  Met.  181 ;  Union 

dd  be  sustained.    Having  a  Pac.  R.  R.  Co.  v.  Dodge  Co.  Comm'rs,  98 

all  the  (acts,  it  is  held  that  U.  S.  541  (1878),  noted  tn/ro,  sec.  947  ; 

presumed  to  know  the  law,  Allentown  Bor.  v.  Saeger,  20  Pa.  St  421  ; 

tMence  of  any  fraud  or  better  Cook  v.  Boston,  9  Allen,  ^98  ;  Galveston 

n  the  part  of  the  officer  re-  City  Co.  v.  Galveston,  56  Tex.  486.     Pay- 

lent,  he  cannot  recover  back  ment  under  protest  to  an  officer  who  has 

mder  such  mistake."    Lam-  a  warrant  for  collecting  taxes  and  who 

inson  Co.  Comm*rs,  97  U.  S.  threatens  a  levy  and  sale  of  the  property 

is  not  a  voluntary  payment.     Ruggles  t;. 

ged  rule  in  New  Fork,  which  Fond  du  Lac,  58  Wis.  486.     An  assess- 

the  general  principle  of  the  ment  was  made  under  a  law  afterward 

table  relief  against  mistake,  declared  unconstitutional,  and  %oas  paid 

3  lands  are  covered  by  an  as-  under  protest  and  to  prevent  a  threatened 

:  is  valid  on  its  face  and  is  an  sale;  it  was  held  that  since  the  sale  would 

I  on  lands,  but  which  assess-  not  have  constituted  any  cloud  on  the 

ason  of  matters  not  of  record,  title,    the    payment   was   voluntary   and 

oid,  and  the  owner  has  com-  could  not  be  recovered  back.     Detroit  v. 

L  the  assessment  in  ignorance  Martin,   84  Mich.   170  (1876) ;   s.  c.  22 

fie  may,  on  discovery  thereof.  Am.  Rep.  512,  and  note ;  Ligonier  v,  Ack- 

iction  to  set  aside  the  assens-  erman,  46  Ind.  552  (1874) ;  Grim  v,  Weis- 

recover  back  the  money  so  senberg  Sch.  Dist,  57  Pa.  St.  488  (1868); 

in  such  case,  the  assessment  Kan.    Pac.   Ry.   Co.    r.   Wyandotte    Co. 

mt  of  jurisdiction  (as,  for  ex-  Comm'rs,  16  Kan.  597  (1876) ;  infra,  sec 

of  a  jurisdictional  petition  for  944.    In  Iowa  it  is  held  that  taxes  ille- 

nent),  he  may,  under  such  gaily  exacted,  paid  under  protest,  the  fact 

9,  where  the  payment  was  not  being  endorsed  by  the  treasurer  upon  the 

lade,  recover  back  the  amount  receipt,  may  be  recovered,  though  there 

setting  aside  the  assessment,  was  no  compulsion  used.     Thomas  r.  Bur- 

V,  New  York,  111  N.  Y.  831  lington,  69  Iowa,  140 ;  Winzer  ».  Burling. 

»M8  cited ;  Jex  v.  Same,  Ih,  ton,  68  Iowa,  279. 
.  —  82 
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be  possessed,  by  the  party  exacting  or  receiving  the  payment,  over 
the  person  or  property  of  another,  from  which  the  latter  has  no  other 
means  or  reasonable  means  of  immediate  relief  except  by  makiDg 
payment^ 

§  944.  Voluntary  Payment ;  BCistake  of  Law.  —  Money  voluntarily 
paid  to  a  corporation  under  a  claim  of  right,  without  fraud  or  impo- 
sition, for  an  illegal  tax,  license,  or  fine,  cannot  without  statutory  aid 
—  there  being  no  coercion,  no  ignorance  or  mistake  of  facts,  but  only 
ignorance  or  mistake  of  the  law  —  be  recovered  back  from  the  cor- 
poration, either  at  law  or  in  equity,  even  though  such  tax,  license 
fee,  or  fine  could  not  have  been  legally  demanded  and  enforced.' 

Legalization  of  the  UUgal  tax  by  the  license  of  the  &nt  daat.     On  Ifij  10^ 

legislature  before  it  is  recovered  back  will  1876,  the  plaintiffs  caUed  apon  the  ci^ 

defeat  the  action.    Grim  v,  Weissenberg  treasurer  and  made  a  tender  of  t200»  and 

Sch.  Dist.,  57  Pa.  St  438  (1868) ;  ante,  demanded  of  him  a  license.     ThetreMom 

chaps;  iy.,  xix.,  as  to  extent  of  legislatiye  informed  him  it  woald  not  be  ready  mtii 

power.    Index,  tit.  Curative  Acts,  the  next  day.     On  May  11,  1S76^  tht 

Enjoining   collection  of  illegal  taxes,  plaintiffs  again  called  on  the  tieaaarn; 

See,  aiUe,   sees.   928,    924  ;   Coulson  «.  but  were  informed  that  since  the  afoiteaid 

Portland,  Deady,  481.  tender  the  said  board  had  Toted  to  chaiigi 

1  Radich  v.  Hutchins,  95  U.  S.  210 ;  the  fee  to  (1,000.    The  pkintiffii  thcR> 

infra,  sec.  947 ;  Baltimore  v.  Lefferman,  upon  paid   the  treasurer  $1,000,  nndtf 

4  Gill  (Md.)»  425  ;  Brumagim  v.  Tilling-  protest  in  writing,  and  receiTed  thdr  li* 

hast,  18  Cal.  265  ;  Mays  v.  Cincinnati,  1  cense.    In  an  action  to  recover  the  exooi 

Ohio  St  268  ;  Westlake  «.  St  liouis,  77  ($800),  it  was  htld,  that  the  payment  wti 

Ho.  47  (payment  of  a  water  license  under  yoluntaiy  and  could   not  be  leooffcrei 

threat  of  turning  off  the  water  held  compnl-  The  license  when  granted  la  not  a  cmtiact 

sory) ;  First  Nat  Bank  of  A.  v.  Americus,  between  the  licensee  and  the  dtj  or  tova 

68  Ga.  119.    In  Mississippi  if  the  tax  is  by  the  officers  of  which  it  is  grantsd. 

wholly  unauthorized  by  law  and  void,  and  Municipal  officers,  in  acting  under  tin 

is  paid  to  one  having  formal  authority  to  statute,  are  merely  exercising  the  polkf 

collect  it,  the  payment  is  treated  as  invol-  authority  which  the  statute  giTea  them  at 

nntaiy.    Tuttle  v,  Everett,  51  Miss.  27  public   officers.     Emeiy  v.   LoweU,  187 

(1875) ;  8.  c.  24  Am.  Rep.  622.  Mass.  138. 

'  Ante,  sees.  942, 943,  and  cases ;  Robin-         The  doctrine  that  in  caaee  like  thoii 

son  V.  Charleston  Ck)uncil,  2  Rich.  (S.  C.)  stated  in  the  text  there  is  no  implisd  » 

Law,  317  (1846) ;  Smith  v,  Hutchinson,  sumpsit  is  carefully  examined  and  vindi* 

8  Rich.  (S.  C.)  Law,  260  (1855) ;  Elston  cated  by  Carr,  J./and  Ttcdbr,  Flo.,  is 

V.  Chicago  (void  special  assessment),  40  the  opinions  pronounced  by  them  in  Bki' 

111.  514  (1866) ;  Welch  v.  Marion,  48  Ala.  mond  v.  Judf^  5  Leig^  (Ya.),  805  (1884), 

291 ;  Churchman  v,  Indianapolis,  110  Ind.  and   which  will    repay  peroaaL      StBi 

259 ;  Bailey  v.  Paulina,  69  Iowa,  463 ;  principle,   see,  also,  the    lull  and  alli 

Savannah  v,  Feeley,  66  Ga.  31.  opinion   of   WdUur,   C.   J.,   in   GWhalu 

In  a  case  in  Massachusetts  it  appeared  T.  Council  v,  Burnett,  84  Ala.  400  (1858)i 

that  by  resolutions  of  the  board  of  mayor  and  cases  cited  ;  Christy'e  Adm.  «.  St 

and  aldermen  of  the  city  of  Lowell,  passed  Louis,  20  Ma  143  (1854) ;  Walker  sl  St. 

March  28,  1876,  and  May  2,  1876,  the  fee  Louis,  15  Mo.  668 ;  Smith  «.  BeedMi 

for  a  liquor  licence  of  the  first  class  was  S7  Me.  145 ;  Union  Pec.  R.  B.  Cok  a 

established  at  $200 ;  and  on  May  9,  1876,  Dodge  Co.  Comm*r«,  98  U.  8.  641  (1878); 

the  board  voted  to  grant  the  plaintifis  a  Emery  v,  Lowell,  127  Mass.  188 ;  DickiB- 
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Prinoiple  that  Voluntary  Paymenti  without  BCistake  or 
not  raooverabla  back  is  a  general  one.  —  In  this  connection 

tun'ra  V,  Nat.  Land  Co.,  23  imposed  a  fine  and  imprisonment  as  a 

JUL  Fac  R.  R.  Co.  r.  Wyan-  penalty  for  not  obtaining  a  license ;  hence, 

(inm'n,  16  Kan.  587  (1876) ;  in  such  cases,  the  money  cannot  be  recovered 

iton,  9  Allen  (Mass.),  898 ;  back  in  an  action  against  the  corporation. 

.  Packet  Co.,  45  Iowa,  185  Cahaba  T.  Council  v,  Burnett,  84  Ala.  400 

anoey.  In  re,  52  K.  Y.  80 ;  (1859) ;  ligonier  v,  Ackerman,  46  Ind. 

nghkeepsie,   87  N.  Y.  514 ;  552  (1874).    Where  the  action  lies,  the 

imonwealth  v.  New  York,  48  remedy  to  recover  back  illegal  taxes  paid 

¥ilke8  V.  Mayor,  21  Alb.  L.  J.  is  ordinarily  cU  law  and  not  in  equity. 

Cummings,  44  Mich.  859  ;  Turner  v.  Alihouse,  6  Neb.  54  (1877). 

L.  J.  876 ;  Oachet  v,  McCaU,  In  Ohio  the  doctrine  is  judicially  assert- 

1878) ;  Falls  v.  Cairo,  58  lU.  ed  that  money  toill  be  deemed  to  have  been 

Sulliyan  v,  McCammon,  51  paid  oompuUorUy  not  only  where  the  pay- 

75) ;  Stephenson  Co.  Sup.  v.  roent  was  made  to  release  person  or  prop- 

IL  160  (1870).  erty  from   detention,  but  also  in  cases 

A  under  a  mistake  of  foot  may  where  the  parties  do  not  sUmd  on  an  equal 

back,  if  the  defendant's  pod-  footing,  and  where  the  one  party,  before 

been  changed  in  consequence  he  would  perform  a  duty  eigoined  on  him 

yer  «.  New  York,  63  N.  Y.  by  law,  illegally  compelled  or  required  the 

Mistaks  of  law  not  alone  other  to  pay  a  sum  of  money  to  induce  or 
tund.  Bucknall  v.  Story,  46  secure  such  performance.  Baker  v,  Cin- 
a  13  Am.  Bep.  220.  cinnati,  11  Ohio  St.  584  (1860),  (action 
ine  of  non-liability  has  been  to  recover  money  paid  for  theatre  license 
)  ease  of  money  paid  under  an  "  under  protest "),  qualifying  and  explain- 
to/  ac<  of  the  legislature  and  ing  Mays  v.  Cincinnati,  1  Ohio  St  268. 
assed  in  pursuance  thereof,  This  seems  to  be  a  just  and  reasonable 
dopting  the  principle  that  modification  or  application  of  the  general 
iaiily  paid  under  a  mistake  of  doctrine  as  to  what  will  constitute  a  com- 
urnot  be  recovered  back,  and  pulsory  payment.  So,  where  a  county 
Tprehension  of  an  impending  court  gave  notice  that  they  would  grant  a 
ant  did  not  make  the  pay-  certain  ferry  to  the  person  who  would 
pulsory  one  ;  Baltimore  v,  donate  the  largest  sum  to  the  county,  and 
{  Gill  (Md.),  425  (1846),  in  accordance  therewith,  the  then  holder 
n,  J.,  adverts  to  the  leading  of  the  franchise  bid  the  sum  of  $500,  in 
nd  deduces  from  them  rules  an  action  against  the  county  he  was  allowed 
the  same  as  those  stated  in  to  recover  it  back,  on  the  ground  that  the 
.  989  et  seq.  Approved,  Morris  county  authorities  had,  under  the  statute, 

5  Gill  (Md.),  244;  supra,  no  right  to  impose  any  such  condition  or 

3.    See,  also,  Gordon  v,  Bal-  restriction    upon   the   grant.      La   Salle 

231 ;   Detroit  v,  Martin,  84  County  v.  Simmons,  10  111.  516.     As  to 

876);  6.  c.  22  Am.  Rep.  512  ;  liability  of  county  for  a  fine  paid  to  it. 

.  Phila.  Bd.  of  H.,  31  Pa.  St.  Cook  v.  Middlesex  Co.  Freeh.,  26  N.  J.  L. 

that  a  threat  to  use   legal  826.     So,  also,  it  has  been  decided  that  a 

)l]ect  does  not  make  the  pay-  paym^ent  is  not  voluntary  if  the  collector 

wry.  has  a  warrant  by  virtue  of  which  he  may 

tUutes  counrLBO'RY payment ;  levy  and  sell,  and  this  is  exhilnted  to  the 

rations.     Where  a  person,  on  person  paying  by  the  collector  ;  the  party 

m,  goes  to  the  city  clerk  and  in  that  State  not  being  entitled  in  such 

M  a  price  of  a  license,  under  an  case  to  replevy  personal  property.    Brad- 

terwards  judicially    declared  ford  v,  Chicago,  25  111.  412  (1861). 

rment  is  voluntary,  and  not  Money  compulsorHy  paid  to  a  eity  on 

non,  although  the  ordinance  a  void  assessment  for  the  purpose  of  open- 
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it  may  be  stated  that  the  principle  is  a  general  one  applicable  not 
only  to  taxes  but,  with  perhaps  not  the  same  degree  of  strictness,  to 
other  claims,  tfuit  money  voluntarily  paid  to  a  municipal  corporation 
under  a  claim  of  right,  there  being  no  fraud  or  mistake  of  /ad^ 
although  the  payor  is  mistaken  in  point  of  law  as  to  his  l^;al  lia- 
bility, is  not,  at  least  in  general,  recoverable  back.^    Such  is  on* 

ing  a  street  may  be  recovered  back,  the  or  fad,  and  when,  in  law,  honor,  or  cob- 
right  to  such  recovery  being  especially  science,   it  was  not   due.     LooisriUe  «. 
clear  if  the  improvement  be  abandoned  Henning,    I    Bush    (Ky.),    8S1    <18M)l 
by  the  corporation.    Bradford  v.  Chicago,  "What  is  such  a  mistake f    lb,;  Noble  n 
25  111.  412  (1861).    So,  itaeems,  that  if  in  Bullis,  28  Iowa,  559 ;  Ripon  v.  Joint  Sch. 
such  case  the  money  is  voluntarily  paid,  Dist.,  17  Wis.  SS.    In  Indiana  the  quet* 
it  may  be  recovered  back,  as  on  the  ground  tion,  What  is  neoessary  to  make  a  pay^ 
of  a  total  failure  of  contideration,  when  the  raent  of  a  license  fee  required  by  ordinance 
scheme  of  the  improvement  for  which  the  invalid  ?  is  discussed,  and  the  leading  an- 
money  was  collected  ?uu  been  abandoned^  thorities  examined  at  length,  by  Burditk, 
or  is  unreasonably  delayed  by  the  corpo-  J.,  in  Ligonier  v.  Ackerman,  46  Ind.  55S 
rate  authorities.     lb,    Godfrey  v.  Claflin,  (1874).     Rules  of  the  civil  law  and  piovi* 
21  Pick.  1,  9,  13,  14,  as  to  effect  of  total  sions  of  the  Louisiana  Code  on  this  sab- 
failure    of   consideration.     The   case    of  ject,   which  are  not  entirely  coinddent 
Bradford  v,  Chicago,  suprti,  distinguished  with  the  English  and  American  jarisptn- 
in  Falls  v,  Cairo,  58  111.  408  (1871),  in  dence.    See  Worsley  v.  Second  Ifnnid- 
which  it  was  held   that  a  party  could  pality,  9  Rob.  (La.)  824  (1844),  reUtii^ 
not  recover  back  money  voluntarily  paid  to  wharfage  illegally  collected,  and  Cath. 
upon  a  special  assessment,  where  the  only  Soc.  of  Rel.  k  Lit.  £d.  v.  New  Orlaana^  10 
mode  of  collection  was  by  a  levy  upon  La.  An.  78,  as  to  recovery  back  of  taxa 
lands.     Ante,   sees.  608,  610,   942,  and  assessed  upon  exempt  property  and  Tdmi- 
note.    Right  of  recovery  back  where  the  tarily  paid.    See,  however,   Campbell  % 
assessment  is  set  aside.    Jersey  City  v.  New  Orleans,  2  La.  An*  84  ;   Facton  k 
O'Callaghan,  41  N.  J.  L.  349 ;  Jersey  City  Tr.  Ins.  Co.  v.  New  Orleans,  85  La.  An. 
V.  Riker,  38  N.  J.  L.  225 ;  Peyser  v.  New  454  (1873).     The  disbursement  of  money 
York,  70  N.  Y.  497  (1877).    Where  plain-  volunUrily  paid  for  taxes  under  an  illcpl 
tiff  sought  to  recover  of  a  city  under  an  assessment  cannot  be  ei^oined  at  the  mit 
ordinance  requiring  the  city  to  refund  taxes  of  the  StaU,    Atchison  v.  Stata^  84  KaOi 
erroneously  levied,  it  was  considered  that  879 ;  ante,  chap.  xxiL 
the  mere  fact  that  he  saw  the  improvement         Remedy  where  Olegal  taxes  have  reaehtd 
for  which  the  tax  was  levied  being  made  Stale  treasury.    Shoemaker  v.  Grant  Cd 
without  protesting  against  it  woudd  not  Comm*r8,  86  Ind.  175  (1871).     See^  also^ 
estop  him  from  denying  the  validity  of  the  Cooley  on  Taxation  (2d  ed.),  804. 
assessment,  it  not  appearing  that  he  knew         ^  Marriott  v.  Hampton,  S  Esp.  640 ; 
it  was  the  intention  to  assess  adjacent  b.  c  2  Smith  Leading  Cases,  898;  darkeik 
property  for  its  cost ;  nor  would  the  fact  Dutcher,  9  Cow.  (N.  Y.)  874 ;  Mowatt  % 
that  he  paid  the  first  instalment  of  the  Wright,    1  Wend.   855  ;    Onondagi  Co^ 
tax  without  protest  preclude  a  recovery,  a  Sup.  v,  Briggs,  2  Denio  (N.  Y.),  96^  aid 
protest  not  being  required  by  the  terms  of  cases  cited  on  p.  40. 
the  ordinance.    Robinson  v,  Burlington,  50        Mistake,  in  order  to  be  a  gromiid  to  ff* 
Iowa,  240.    See  Weber  v,  San  Francisco,  cover  back  taxes,  must  be  a  «i^^r^V*  « 
1  Cal.  455  ;  Kellogg  v,  Ely,  15  Ohio  St.  &ct,  and  not  mere  mistake  of  law.    Laa* 
64,  the  cases  on  this  question  in  Herman  on  bom  v,  Dickinson  Co.  Comm'n,  97  U.  & 
Estoppel  and  Cooley  on  Taxation,  passim,  181 ;   Hunt  v.  Rousmanieie^  1  PM.  U; 
Ante,  chap.  xxii.     In  Kentucky  it  is  held  Bilbie  v.  Lumley,  2  East,  4^9 ;  S  Smitt'* 
that  an  action  lies  to  recover  money  paid  I>ead.  Cas.  898,  6th  ed.  468  ;  Mtmotti^ 
nnder  a  clear  and  palp^^e  mistake  of  law  Hampton,  supra,  A  Tolantavj  p^fBtf^ 
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f  the  general  rule ;  and  it  is  not  intended  to  affirm  more 
b  this  rule  applies  to  municipal  corporations  the  same  as, 
:e  circumstances,  it  would  apply  to  private  corporations  and 
ds.  It  does  not  belong  to  this  work  to  consider  the  limi- 
pon  or  exceptions  to  the  general  proposition  that  pure  mis- 
law  are  not  relievable,  as  exemplified  in  the  more  recent 
icisions  in  Great  Britain  and  this  country.^  Where  a  board 
dsors  acting  for  a  county  have  power  "  to  examine,  settle, 
T**  all  accounts  chargeable  against  the  county,  their  allow- 
settlement  is,  as  a  rule,  binding  upon  the  county  so  as  to 
it  from  recovering  back  money  paid  pursuant  thereto.^  But 
lyment,  the  county  may,  in  the  author's  judgment,  defend, 
sanding  the  allowance,  if  not  liable  in  law.^ 

Same  snbjeot.    Payment  must  be  compulsory.  —  Where   . 
no  mistake  of  fact  orfravd,  a  voluntary  payment  cannot  be  j 

back  on  the  m^re  ground  that  the  one  party  was  under  no  ' 
gation  to  pay,  and  the  other  had  no  right  to  receive.  Where 
^ould  recover  back  taxes  which  he  was  under  no  legal  obli- 


k  fall  knowledge  of  all  the  facts 
itances  of  the  case,  though  made 
(taken  view  of  the  law,  cannot 
and  the  money  so  paid  cannot 
d  back.  Clarke  o.  Dutcher, 
r.  y.)  674  ;  Ege  v.  Kooutz, 
)9 ;  Boston  &  S.  Glass  Co.  v. 
Met.  (Mass.)  187  ;  Benson  v. 
Cosh.  (Mass.)  125 ;  Milnes  v. 
B.  &  C.  671 ;  Stewart  v,  Stew- 
Fin.  968  ;  and  see  cases  cited 
I  Smith's  Lead.  Gas.  403,  404, 
;  Marriott  v,  Hampton,  supra. 
eral  subject  supra,  sees.  942, 
otes. 

is  a  strong  tendency  in  the 
both  English  and  American, 
ief  where  justice  requiies  it 
nmon  mistake  of  law,  although 
ye  no  element  of  actual  fraud, 
applicable  to  all  cases  cannot 
ted.  See  on  this  subject,  1 
ity,  682, 633;  Bispham  Equity, 
S8;  Story  Equity  Jurisp.,  sec. 
en  by  Judge  Redfield ;  Cooper 
i.  R.  2  H.  L.  149  (1867) ;  s.  c. 
[rish  Ch.  R.  79  ;  note  lumi- 
lent  of  Lord  Westbury,  draw- 
ction  between  a  mistake  of  the 


general  law  of  the  land  and  one  relating  to 
a  matter  of  private  right,  the  latter  being 
considered  as  a  matter  of  fact  rather  than 
of  law.  Stone  v.  Godfrey,  5  De  G.  M.  & 
G.  76,  opinion  of  Lord  Justice  Turner ; 
Saxon  Life  Ass.  Co.,  In  re,  2  J.  &  H.  408, 
and  note  opinion  of  Vice  Chancellor  Wood; 
Condon,  In  re,  L.  R.  9  Ch.  App.  609 
(1874),  and  opinion  of  Lord  Justice  James, 
lb.  p.  614.  The  manner  in  which  courts 
of  equity  deal  with  mistakes  of  law  is  well 
stated,  and  the  cases  reviewed,  in  Daniell 
V.  Siuclair,  L.  R.  6  App.  Cases,  181,  190 
( 1 881 ) .  See  Hunt  v.  Rousmanier's  Admrs. , 
8  Wheat.  174  ;  8.  c.  1  Pet  1  ;  s.  c.  below, 
2  Mason,  842 ;  8  Mason,  294 ;  Mr.  Jus- 
tice Story* 8  comments.  Equity  Jurisp., 
sees.  114,  115  ;  Snell  v.  Ins.  Co.,  98  U.  S. 
85  (1878),  opinion  o{  Harlan,  J. ;  Mutual 
Sav.  Inst.  V.  Enstin,  46  Mo.  200,  208  ; 
Underwood  v.  Brockman,  4  Dana,  309  ; 
8.  c.  29  Am.  Decisions,  407  ;  Northrop  v. 
Graves,  19  Conn.  548. 

3  Onondaga  Co.  Sup.  o.  Briggs,  2  Denio 
(N.  Y.),  26  (1846) ;  8.  c.  2  Hill  (N.  Y.), 
135 ;  followed,  Snelson  v.  State,  16  Ind. 
29. 

*  Ante,  sees.  487,  502,  and  note,  504. 
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gation  to  pay,  the  payment  must  be  compolsory.^    The  statute  ot 
limitations  was  held  to  apply  to  an  action  of  this  kind.' 

§  947.  The  doctrine  of  the  Supreme  Court  of  the  United  Btatee 
aa  to  the  Right  to  recover  baok  Tazeo,  stated.  —  The  principles  above 
stated  in  sections  939,  940,  as  those  which  govern  the  common* 
law  right,  in  the  absence  of  statutory  regulations,  to  recover  back 
illegal  taxes,  and  the  elements  necessary  to  constitute  a  compulsory 
payment,  have  been  sanctioned  as  correct  by  the  Supreme  Court  of 
the  United  States.^  The  general  or  common-law  doctrine  on  the 
subject  is  thus  recognized:  "Where  a  party  pays  an  illegal  de- 
mand with  a  full  knowledge  of  all  the  facts  which  render  such 
demand  illegal,  without  an  immediate  and  urgent  necessity  therefor, 
or  unless  to  release  his  person  or  property  from  detention,  or  to  pre- 
vent an  immediate  seizure  of  his  person  or  property,  such  payment 
must  be  deemed  to  be  voluntary  and  cannot  be  recovered  back.  And 
the  fact  that  the  party  at  the  time  of  making  the  payment  files  a  writ- 
ten protest  does  not  make  the  payment  involuntary."  But  **  when  a 
party  not  liable  to  taxation  is  called  upon  peremptorily  to  pay  upon 
such  a  warrant,  and  he  can  save  himself  and  his  property  in  no  other 
way  than  by  paying  the  illegal  demand,  he  may  give  notice  that  he 
so  pays  it  by  duress  and  not  volimtarily,  and  by  showing  that  he  is 
not  liable,  recover  it  back  as  money  had  and  received."  Applying 
these  principles  in  a  case  where  it  appeared  that  the  lands  of  a  rail- 
road company  were  taxed,  some  of  which  were,  and  some  of  which 
were  not  taxable,  and  a  tax  warrant  was  out  which  authorized  Uie 
seizure  of  personal  property,  but  under  which  no  demtuid  had  been 
made  or  special  or  active  steps  had  been  taken  and  no  immediate 
seizure  threatened,  and  the  company  presented  itself  and  made  pay* 
ment  of  all  of  its  taxes  in  the  usual  way,  but  under  a  general  prated 


>  Infra,  sec.  947  ;  McCrickart  v,  Pitts* 
bargh,  88  Pa.  St.  183  ;  Benson  v.  Monroe, 
7  Cash.  (Mass.)  125  ;  Mays  v.  Cincinnati, 

I  Ohio  St.  268 ;  Clarke  w.  Dutcher,  9  Conn. 
674  ;  Taylor  v,  PhUa.  Bd.,  31  Pa.  St.  73 ; 
Allentown  Bor.  v,  Saeger,  20  Pa.  St  421 ; 
Wharton  v.  Birmingham  Bor.,  37  Pa.  St. 
371  ;  Knibbs  v.  Hall,  1  Esp.  84 ;  Robin- 
son V.  Charleston  Council,  2  Rich.  817 ; 
Lester  v.  Baltimore,  29  Md.  415  ;  Tupelo 
V.  Beard,  56  Miss.  532  ;  Cahaba  T.  Coun- 
cil V.  Burnett,  34  Ala.  400  ;  Raisler  v. 
Athens,  66  Ala.  194.     In  State  r.  Butler, 

II  Lea,  418,  the  court  said  "notwith- 
standing the  voluntary  payment  of  taxes 
illegally  assessed  does  not  constitijte  or 


confer  a  right  of  action  to  noorer  thea 
back,  yet  it  did  create  a  monl  obUgatioa 
on  the  part  of  the  dty  to  repay  tbeOi 
and  was  a  sufficient  consideration  to  np* 
port  a  sulaequerU  promise  to  do  to." 

*  Brown  v.  Painter,  44  Iow%  9M 
(1876)  ;  Hamilton  p.  Duboqne,  50  lowi, 
218  (1878) ;  Callanan  v.  Madison  OoQBtr, 
45  Iowa,  561 ;  Commonwealth  «.  Piuli* 
delphia,  27  Pa.  St  497 ;  and  ace  gtn«* 
ally,  Cooley  on  Taxation,  chap.  zzir. 

*  Lambom  v.  Dickinson  Go^  97  U.  & 
181  (1877);  Union  Pae.  R.  R.  Co.  m.  Dod|i 
Co.  Comm'rs,  98  IT.  8.  541  (1878) ;  m 
also  First  Nat  Bank  of  A.  «. 
68  Ga.  119. 
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in  writing  "  that  the  taxes  were  illegally  assessed  and  levied,  were 

wholly  unauthorized  hy  law,  and  that  suit  would  he  instituted  to 
recover  back  the  money  paid/'  it  was  held  that  the  payment  was  not 
compulsory  in  such  a  sense  as  to  give  the  right  to  recover  back  taxes 
thus  paid.^ 

^  Union  Pac.  R.  B.  Co.  v.  Dodge  Co.  case  in  judgment  the  chief  justice,  in  the 

Comm'rs,  supra,    Mr.  Chief  Justice  WaUe^  case  from  which  the  last  extract  was  taken, 

in  giring  the  judgment  of  the  court  in  the  thus  proceeds  to  define  and  illustrate  the 

case  last  cited,  accompanied  the  statement  subject  of  compulsory  payments  :   "  The 

of  the  rules  appearing  in  this  section  of  the  real  question  in  this  com  is  whether  there 

text  (sec  947)  with  the  following  observa-  was  such  an  immediate  and  urgent  necessUy 

tions  npon  several  judgments  of  the  Sii-  for  the  payment  of  the  taxes  in  controversy 

pteme  Court  which  had  been  sometimes  as  to  imply  that  it  was  made  upon  oom' 

erroneously  supposed  to  lay  down  a  dif-  pulsion.     The  treasurer  had  a  warrant  in 

ferent  doctrine :  —  his  hands  which  would  have  authorized 

*'  There  are,  no  doubt,  cases  to  be  found  him  to  seize  the  goods  of  the  company 

in  which  the  language  of  the  court,  if  sep-  to  enforce  the  collection.     This  warrant 

anted  from  the  facts  of  the  particular  case  was  in  the.  nature  of  an  execution  running 

under  consideration,  would  seem  to  imply  against  the  property  of  the  parties  charged 

that  a  protest  alone  was  sufficient  to  show  with  taxes  upon  the  lists  it  accompanied, 

that  the  payment  was  not  voluntary,  but  and  no  opportunity  had  been  afforded  the 

on  examination  it  wiU  be  found  that  the  parties  of  obtaining  a  judicial  decision  of 

protest  was  used  to  give  effect  to  the  other  the  question  of  their  liability.    As  to  this 

attending  circumstances.    Thus,  in  Elliott  class  of  cases  Chief  Justice  Shaw  states  the 

V.  Swartwout,  10  Pet.  187,  and  Bond  v.  rule  in  Preston  v,  Boston,  12  Pick.  14,  as 

Hoyt,  18  Pet.  266,  which  were  customs  follows :    '  When  a  party  not  liable  to 

cajies,  the  payments  were  made  to  release  taxation  is  called  npon  peremptorily  to 

goods  held  for  duties  on  imports,  and  the  pay  upon  such  a  warrant,  and  he  can  save 

protest  became  necessary  in  order  to  show  himself  and  his  property  in  no  other  way 

that  the  legality  of  the  demand  was  not  than  by  paying  the  illegal  demand,  he 

admitted  when  the  payment  was  made,  may  give  notice  that  he  so  pays  it  by 

The  recovery  rested  upon  the  fact  that  duress^  and  not  voluntarily,  and,  by  show- 

the  payment  was  made  to  release  prop-  ing  that  he  is  not  liable,  recover  it  back 

erty  from  detention,  and  the  protest  saved  as  money  had  and  received.*    TTiis,  we 

the  rights  which  grew  out  of  that  fact.    In  think,  is  the  true  rule,  but  it  falls  far  short 

Philadelphia  v.  Collector,  5  Wall.  780,  and  of  what  is  required  in  this  case.    No  at- 

CoHector  v,  Hubbard,  12  Wall.  18,  which  tempt  had  been  made  by  the  treasurer  to 

were  internal  revenue  tax  cases,  the  actions  serve  his  wantint.     He  had  not  even  pcr- 

were  sustained  '  upon  the  ground  that  the  sonally  demanded  the  taxes  from  the  com- 

•ereral  provisions  in  the  internal  revenue  pany,  and  certainly  nothing  had  been  done 

acta  referred  to  warranted  the  conclusion  from  which  his  intent  could  be  inferred  to 

as  a  necessary  implication  that  Congress  use  the  legal  process  he  held  to  enforce  the 

intended  to  give  the  taxpayer  such  rem-  collection,  if  the  alleged  illegality  of  the 

edy.*    It  is  so  expressly  stated  in  the  last  claim  was  made  known  to  him.     All  that 


(p.  14).     As  the  case  of  Erskine  v,  appears  is  that  the  comjjany  was  charged 

Van  Arsdale,  15  Wall.  75,  followed  these,  upon   the   tax-lists  with  taxes  upon  its 

and  was  of  the  same  general  character,  real  and  personal  property  in  the  county. 

it  ia  to  be  presumed  that  it  was  put  upon  After  all  the  taxes  had  become  delinquent 

the  same  ground.     In  such  cases  the  pro-  under  the  law,  but  before  any  active  steps 

test  plays  the  same  part  it  does  in  customs  whatever  had  been  taken  to  enforce  their 


and  gives  notice  that  the  payment  is  collection,  the  company  presented  itself  at 
not  to  be  considered  as  admitting  the  right  the  treasurer's  office,  and  in  the  usual 
to  make  the  demand."      Adverting  to  the     course  of  business  paid  in  full  everything 
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Actions  for  Torts. 

§  948  (752).  Mode  of  Treatment.  —  We  find  it  impossible  to 
state,  by  way  of  definition,  any  rule  sufficiently  exact  to  be  of  moch 
practical  value  which  will  precisely  embrace  tlie  torts  for  which  a 
civil  action  will,  in  the  absence  of  a  statute  declaring  the  liability, 
lie  against  a  municipal  coi*poration.  The  difficulty  experienced  by 
the  courts  on  this  subject  has  been  often  confessed,  and,  speaking 
of  it,  Mr.  Justice  Foote*  remarks :  ''  All  that  can  be  done  with  safety 
is  to  determine  each  case  as  it  arises."  ^  It  is  justly  observed  in 
Mersey  Dock  cases  (relating  to  the  liability  of  a  public  corporation 
required  to  maintain  suitable  docks  and  harbor  accommodations, 
for  the  use  of  which  they  were  authorized  to  demand  certain  dues) 
"  that  in  every  case  the  liability  of  a  body  created  by  statute  must  be 
determined  under  a  true  interpretation  of  the  statutes  under  which 
it  is  created."  ^  While  the  powers  and  duties  of  our  ordinary  muni- 
cipalities are  more  numerous  and  varied  than  those  of  a  public  cor- 
poration for  a  defined  purpose,  still  the  same  general  principle 
applies,  viz.,  that  liability  must  be  determined  (when  not  expressly 
declared)  by  the  nature  of  the  power  and  duty,  and  the  charter  and 
legislative  provisions  applicable  thereto.  We  can,  perhaps,  most  sat- 
isfactorily present  the  state  of  the  law  respecting  the  liability  of 
municipal  corporations  in  actions  for  torts,  by  referring  to,  and,  as 
far  as  possible,  classifying,  the  cases  (which  may  be  grouped  accord- 
ing to  the  subject-matter)  in  which  such  liability  has  been  judically 
asserted  or  denied.    And   first,  we  will  mention  cases  in  whidi 


that  was  chai^ged  against  it,  accompanying  payment  was  compulsoiy  in  micli  a 

the  payment,  however,  with  a  general  pro-  as  to  give  a  right  to  the  present  aetkm.'* 
test  against  the  legality  of  the  chai:ge8,  and         ^  Lloyd  v.  New  York,  5  N.  Y.  M, 

a  notice  that  suit  would  be  commenced  to  375  (1851) ;  Cobb  v.  Dalton,  58  Ga.  411 

recover  back  the  full  amount  that  was  paid.  "  No  rule  on  this  subject  can  be  so  pit' 

No  specification  of  alleged  illegality  was  cisely  stated  as  to  embnu^e  all  the  torti 

made,  and  no  particular  property  desig-  for  which   it  has  been    held    hy  mtm 

nated  as  wrongfully  included  in  the  assess*  court  or  another  that  a  ptiTate  actioi 

ment  of  the  taxes.     The  protest  was  in  will  lie  against  a  municipal  corpoiatioB." 

the  most  general   terms,   and   evidently  Westj  J.,  in  Conway    v.   Beaomoot^  fl 

intended  to  cover  every  defect  that  might  Tex.  10. 

thereafter   be   discovered,   either  in   the         '  Mersey  Docks  v.  Oibba  ;  Same  v.  ta- 

power  to  tax  or  the  manner  of  executing  hallow,  Law  B.  I  EL  L.  Cases,  93 ;  a.  a  1 

the  power.     Three  years  afterwards,  and  H.  k  N.  4S9 ;  8  H.  &  N.  164,  approved  If 

after  the  case  of  Union  Pac.  R.  R.  Co.  v.  Rives,  J.,  in  his  learned  opinion  in  Ri^ 

McShane,  22  Wall.  444,  which  was  sup-  mond  v.   Long's  Adm.,   17  Gratt.  875; 

posed  to  decide  that  the  particular  lands  8.   P.   Southampton,   Ac.    Bridge  Co.  a 

now  in  question  were  not  subject  to  taxa-  Southampton  Local   Boanl,  S  KL  Jk  Bl 

tion,  this  suit  was  brought.     Under  such  812  ;  Winch  v.  Conaerraton  of 

circamstances  we  cannot  hold  that  the  L.  R.  9  C.  P.  C.  878. 
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atdons  are  not  liable  to  civil  actions,  unless  the  liability 
'  created  bj  statute. 

53).   DiBcretionaTy  and  ZiegiBlatiTe  Powers. — A  muni-i 
ation  is  not  impliedly  liable  to  an  action  for  damages  • 
le  non-exercise  of,  or  for  the  manner  in  which  in  good  ' 
cises,  discretionary  powers  of  a  public  or  legislative  char^ 
I,  where  such  a  corporation  has  under  its  charter  a  dis- 
to  the  time  and  manner  or  plan  of  making  piiblic  or 
iprovements,  as,  for  example,  grading  streets,  construct- 
drains,  vaults,  &c.,  building  market-houses,  improving 
and  the  like,  neither  mandamtcs  nor  a  private  action 
inst  the  corporation  for  omitting  or  neglecting  to  act; 
uson  is  that  such  powers  are  conferred  to  be  exercised  \ 
le  public  interest  is  deemed  to  require,  and  there  is  no 
)ilit7  for  deciding  either  that  the  public  interest  does 
eiction,  or  that  it  requires  action  in  a  particular  way.^ 

JT'ewYork,  lDenio(X.  T.),  ion   that  the  exercise   of   a  jadicial  or 

■'oUowed,  Cole  v.  Medina,  discretionary  power,  by  a  municipal  cor* 

B58) ;  Lacour  v.  New  York,  poration,  which  results   in  a  direct  and 

.),  406  (1854) ;  post,  sec.  physical    injury  to  the  property   of  an 

;  V,  Kansas  City,  84  Mo.  individual,  and  which  from  its  nature  is 

Same,  lb.  632 ;  McPade  v,  liable  to  be  repeated  and  continued,  but 

17  Pa.  St.  414  ;  Trescott  v.  ia  remediable  by  a  change  of  plan  or  the 

ed.  Rep.  592  ;  Trammell  v,  adoption  of  prudential  measures,  renders 

i  Ark.  105  ;  Rivers  t;.  Au-  the  corporation  liable  for  such  damages  as 

65   Ga.  876  ;    Horton  v,  occur  in  consequence  of  its  continuance  of 

k  (Tenn.),   39  ;  Collins  v,  the  original  cause  after  notice,   and  an 

opening  a  street),  77  Ga.  omission  to  adopt  such  remedial  measures 

V.  Graud  Bapids,  59  Mich,  as  experience  has  shown  to  be  necessary 

K  Campau,   58  Mich.  444;  aud   proper."     Seifert  v,  Brooklyn,    101 

Saginaw,   58    Mich.    357 ;  N.  Y.  136 ;   post,   sees.   1046-1051,   and 

troit,   49  Mich.  249  ;   Ur-  cases,  where  the  subject  is  more  fully  con- 

nsburg,  91  N.  Y.  67  ;  City  sidered.     Shearm.  &  Red.  Neg.  (4th  ed.) 

East,  117  Ind.  126  (1888);  sees.  269-279 ;  Thomps.  Neg.  chap.  16. 
),  and  note.     A  limitation  The  text  cited  and  the  principle  ap- 

e  of  the  text  is  asserted  in  plied  to  a  case  in  which  it  was  unsuccess- 

bere  it  is  held  that  a  muni*  fully  sought  to  make  the  corporation  lia- 

ion   cannot  so  exercise  its  h\e  (or  suspcTiding  the  ordinance  forbidding 

x)wers  in  adopting  a  plan  fireworks,  during  which  time  the  plaintiff's 

provement  as  to  practically  house  was  destroyed  by  fireworks  negli- 

jpcrty  for  public  use  wilhout  gently  used  by  boys.    Hill  v.  C*harlotte,  72 

Post,  sees.  1046-1051,  and  N.  C.  55  (1876);  s.  c.  21  Am.  Rep.  451 ; 

Davis  r.  Montgomery  Council,  51   Ala. 

rhere  the  plan  of  a  sewer  139  ;  Campbell's  Adm.  v.  Same,  53  Ala. 

>  be  defective,   and    being  527 ;  Ball   i?.   Woodbine,   61    Iowa,    83 ; 

aintained    caused    the   in-  post,  sees.  1043-1052  ;  White    v,  Yazoo 

plaintiff's  property,  Euger,  City,    27    Miss.  357   (1854)  ;    Griffin  v. 

"We  are  also  of  the  opin-  Mayor,   9  N.  Y.  456  (1853),  and 


\ 
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There  may  be,  however,  as  elsewhere  shown,  an  implied  liability  for 
the  negligent  or  unskilful  manner  in  which  strictly  corporate  power%^ 
as  distinguished  from  pvilic  powers,  are  carried  into  execution, 
although  there  was  no  peifect  duty  resting  on  the  corporation  to 
enter  upon  the  works  or  undertakings  involving  the  exercise  of  such 
powers.^  But  the  liability  in  such  cases  attaches  only  when  tlie 
duties  cease  to  be  judicial  in  their  nature,  and  become  miuisteriaL' 
This  is  the  principle ;  its  application,  as  will  be  hereafter  seen,  is 
oftentimes  extremely  difficult. 

cited.     Followed,  Dewey  o.  Detroit,  15  nation,  by  reason  of  which  a  naTigator*! 

Mich.  807,  where  the  council  had  a  discre-  vessel  was  ixyored,  it  would  be  liable  lor 

tion  as  to  the  number  of  subordinate  oflS-  such  negligence.     A  city  held  not  to  be 

cers  it  would  appoint ;  Western  College  v,  liable  for  damages  by  spiles  in  franft  of  pier 

Cleveland,  12  Ohio  St.  375  (1861);  Carr  owned  by  it  in  a  navigable  river.    Seamin 

V.  Northern  Liberties  (authority  to  con-  v.  New  York,  80  N.  Y.  889  ;  a.  a  21 

struct  sewers),  85  Pa.  St  324  (I860);  fol-  Alb.  L.  J.  275 ;  Armstrong  v.  Bninswiek, 

lowed  in  Lehigh  Co.  v,  Hoffort,  116  Pa.  79  Mo.  819  (failing  to  abate  a  noisanee). 

St.  119  (erecting  barrier  between  roadway  See  infra,  sees.  974,  980  ;  New  York  r. 

and  foot-path  on  a  bridge).    The  passage  Furze,  8  Hill  (N.  Y.),  612,  explained  in 

of  an  ordinance  permitting  the  use  of  a  AVilson  v.  New  York,  1  Denio  (N.  Y.), 

street  for  coasting  held  not  to  render  the  595,  600,  and  in  Miljs  v.  Brooklyn,  U 

city  liable  for  injuries  to  persons  resulting  N.  Y.  489  (1865),  citedt)l/ya,  sees.  1044^ 

from  such  use,   because  the  adoption  of  1047 ;  these  cases  distinguished  in  Seiftft 

such  an  ordinance  is  an  exercise  of  legis-  v.  Brooklyn  {noted  supra),  101 N.  Y.  116; 

lative  power  and  discretionary.     Burford  see  post,  sees.  1046-1051 ;  Sheami.  ft  Bed. 

V,  Grand  Rapids,  53  Mich.   98  ;  see  on  Neg.  sec.  285,  and  cases  cited ;  Daytoa  a 

this  point  infra,  sees.   951,   note,  1013,  Pease,  4  Ohio  St.  80  (1854).    Corpoiition 

and  notes  ;  Grant  v.  Erie  (fire  and  dam-  of  Trinity  House,  having  power  to  raiRS 

ages  from  failure  to  repair  reservoir),  69  fundby  the  levy  of  light  duties,  held  liibla 

Pa.  St.  420  (1871);  s.   c.  8  Am.   Rep.  for  the  negligence  of  its  servant  in  learing 

272 ;  McDade  v.  Chester  (failure  to  pro-  an  iron  stump  standing  under  water  eo 

hibit  dangerous  occupation),  117  Pa.  St.  which  the  plainti£rs  ship  struck.    Oilbnt 

414  (1887),  citing  text ;  Bennett  v.  New  v.  Trinity  House,  L.  R.  17  Q.  R  Dir. 

Orleans,  14  La.  An.  120  (1849);  Cooley  795,  and  cases  cited. 


Const.  Lim.  208;  iiifra,  sec.  959;  Kelly         As  to  mandatory  and  ^ 
V,  Milwaukee  (damage  by  swine  at  large),  ers,  see  ante,  sees.  98,  882,  857  ;  post,  seci 
18  Wis.  83  (1864);  Joliet  v,  Verley,  35  1043-1052  ;   Steines  ».  Franklin  Co.,  48 
111.  58,  per  Beckwith,  J. ;  Alton  r.  Hope,  Mo.  167 ;  Sheann.  k  Bed.  Neg.  aee.  2t9 
68  111.  167  (1873);  Goodrich  v.  Chicago,  20  et  seq.      As  to  private   action  lor  das- 
Ill.   445   (1858),   in  which  it  was  held,  ages  for  breach  oif  duty  imposed  by  stiV 
where  a  city  corporation  had,  among  other  nte  or  municipal  ordinance.      Heeney  f. 
powers,  express  authority  "  to  remxme  all  Sprague,  11  R.  I.   456  (1877);   a  C.  St 
obstructions  in  the  harbor"  that  it  was  not  Am.  Rep.  502  ;  Flynn  «.  Canton  0>.,  40 
liable  to  a  party  who  received  damages  Md.  312 ;   8.  c.  17  Am.  Bep.  008,  uA 
from  a  sunken  hulk  therein,  if  the  city  note ;  Thomps.  Neg.  ehaps.  14, 15, 16. 
had  never  undertaken    to    exercise    the         ^  Post,  sees.  958,  note,  980,  1017,  lOH 
power  granted  to  it  to  clear  out  the  bar-  1048  et  seq.    The  text  cited,  darenot  a 
bor.     Caton,  J.,  says,  in  substance  :   If,  Auburn,  66  N.  Y.  884,  341  (1876). 
however,  the  city  had  entered  upon  the         >  Post,  sec.  1048   €t  seq;  S  Tlieaqpi*  - 
work  of  removing  the  hulk,  and  in  doing  Neg.   chap.  16,  pp.   685-806,  and 
10  had  carelessly  left  it  in  an  exposed  sit-  there  cited. 


\ 
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§  950  (754).   Failure  to  enforce  By-laws. — Unless  there  be 
valid  contract  creating,  or  a  statute  declaring,  the  liability,  a  muni 
dpal  corporation  is  not  bound  to  secure  a  perfect  execution  of  its  b 
latps,  relating  to  its  public  powers,  and  it  is  not  responsible  civilly  t 
neglect  ^  dUty^oiTEEe'pafrDf  its  officers  in  respect  to  their  enforce- 
ment, although  such  neglect  results  in  injuries  to  private  persons 
which  would  otherwise  not  have  happened.^     Conformably  to  the 
foregoing  principles  the  Supreme  Court  of  Georgia  held  that  a  muni- 
cipal corporation  is  not  liable  for  damages  resulting  from  a  failure  on 
the  part  of  its  council  to  perform,  or  from  an  improper  performance 
of  those  powers  and  duties  which  are  legislative  or  judicial  in  their  \ 
character.    For  damages  resulting  from  their  neglecting  to  perform,  | 
or  n^ligence  in  the  performance  of  corporate  duties  which  are  pui*ely  \ 
ministerial,  the  corporation,  it  was  admitted,  would  be  liable.     There 
is  no  sound  distinction,  says  the  court,  as  to  the  liability  of  the 
corporation,  between  a  failure  to  pass  an  ordinance,  in  the  first  in* 
stance,  and  its  repeal  or  suspension  after  being  passed.    Therefore, 

• 

1  Levy  V.  Kew  Toik,  1  Sandf.  (N.  Y.)  the  death  of  a  child  caused  by  the  fall  of 
Sop.  Ct.  B.  465,  relating  to  injury  com-  such  a  waU  upon  an  acyoiuing  house.  So 
mitted  by  neine  running  at  large  in  the  in  the  City  of  Anderson  v.  East,  117  Ind. 
streets  in  violation  of  by-laws,  referred  to  126  (1S88),  a  municipal  corporation  was 
with  approval,  11  N.  Y.  396,  and  see  held  not  to  be  liable  to  a  citizen,  whos6 
cases  there  cited,  and  in  GrifSn  v.  New  buildiug  is  situate  on  his  own  ground,  for 
York,  9  N.  Y.  456,  459,  per  Denio,  J. ;  damages  sustained  by  him  by  reason  of 
8.  P.  Peck  V.  Austin  (market  ordinance),  the  walls  of  a  building,  on  tiie  opposite 
S  Tez.  162  (1858),  in  which  the  court,  side  of  the  alley  belonging  to  another  citi- 
admitting  that  such  a  corporation  may  be  zen  and  negligently  permitted  by  him  to 
liable  for  "the  wrongful  acts  of  its  officers  become  dangerous,  falling  upon  his  build- 
done  under  its  authority,  and  pursuant  to  ing  and  destroying  it.  In  such  case  if 
its  will,  express  or  implied,"  says  that  the  owner  of  a  building  which  has  been 
*'sach  a  rule  cannot  be  enforced  in  this  burned  negligently  permits  the  ruined 
case,  because  the  action,  or  non-action,  of  walls  to  become  dangerous,  he  and  not  the 
the  officers  complained  of  was  contrary  to  city  is  liable  to  the  adjacent  owner  for 
the  wiU  of  the  corporation  as  expressed  injury  to  his  property  caused  by  the  walls 
in  the  ordinance."  See,  also,  observations  falling  upon  it,  although  the  city  marshal 
{arguendo)  of  MarahcUl,  C.  J.,  in  Fowle  o,  volunteered  to  take  charge  of  the  ruins  and 
Alexandria,  3  Pet.  398,  409  (1830);  Loril-  have  the  walls  torn  down  if  necessary. 
lard  V.  Monroe,  11  N.  Y.  392,  396  (1854),  Infra,  sees.  951,  1013,  and  notes  (as  to 
affirming  8.  c.  12  Barb.  161 ;  Chandler  v,  iiguries  in  streets  and  public  places  caused 
Bay  St  Louis,  57  Miss.  827  ;  Sutton  v.  by  awnings  and  falling  substances) ;  Howe 
CkrroU  Ca  PoL  Bd.,  41  Miss.  236  ;  Sher-  v.  New  Orleans,  12  La.  An.  481.  A  muni- 
man  V.  Granada,  51  Miss.  186  ;  ante,  sec.  cipal  corporation  is  not  ordinarily  liable 
949,  note  ;  McCrowell  v,  Bristol,  5  Lea  for  the  illegal  and  unauthorized  acts  of  its 
(Tenn. ),  685,  approving  text ;  Kiley  v,  officers  under  an  ordinance,  nor  Lb  it  made 
Kansas  City,  87  Mo.  103,  where  a  city,  liable  by  the  fact  that  its  board  of  trustees 
having  an  ordinance  against  nuisances  are  cognizant  of  the  tortious  act,  or  even 
which  would  include  an  insecure  wall  participate  therein.  Odell  Trs.  v.  Schroe- 
upon  privaU  property  but  on  the  line  of  der,  58  111.  353(1871)  (false  imprisonment 
the  street,  was  licld  not  to  be  liable  for  by  town  officer;  no  municipal  liabUity). 


1160  MUNICIPAL  C0RP0BATI0N8.  §  95S 

where  a  city  council  passed  an  ordinance  forbidding  the  running  aft 
large  of  cattle  in  its  streets,  but  subsequently  suspended  its  operation 
indefinitely,  on  the  ground,  among  others,  that  the  growth  of  weeds 
and  grass  was  too  luxuriant  for  comfort,  health,  and  good  appearance, 
one  who  is  gored  hy  a  cow  running  at  large  in  the  streets  has  no  cause 
of  action  against  the  city ;  and  the  principle  is  not  altered  by  the 
fact  that  the  owner  paid  a  municipal  tax  on  the  cow.^ 

§  951.  Failure  to  abate  Nuisances. — A  failure  by  the  corpora- 
tion to  exercise  its  charter  power  to  abate  nuisances  not  rendering  its 
streets  unsafe  does  not  give  a  person  who  is  injured  by  such  failure 
a  private  action  against  the  corporation ;  and  therefore  where  a  house 
in  a  city  was  destroyed  by  fire  caused  by  sparks  from  an  engine  on 
the  adjoining  property,  which  was  by  ordinance  a  nuisance  that  the 
city  might  have  abated,  but  which  after  notice  and  request  it  had 
neglected  to  abate,  the  city  is  not  liable  in  damages  for  such  rum- 
action  and  neglect,  to  the  owner  of  the  house  destroyed.^ 

§  952.  Failure  to  observe  By-laws.  —  Nor  is  a  city  liable  to  the 
plaintiff  for  the  value  of  his  house  destroyed  by  the  taking  fire  of  i 
wooden  building  which  the  city  permitted  to  be  erected  in  violation  of 
its  ordinances.^  It  has  sometimes,  indeed,  been  broadly  declared  that, 
in  the  absence  of  a  statute  giving  it,  an  action  at  law  for  damages 
will  not  lie  against  a  municipal  corporation  for  failing  to  exercise 
its  legislative  functions  or  powers  to  the  injury  of  private  indi- 
viduals, even  where  the  duty  of  exercising  them  is  imperative  or 
mandatory.* 

^  Bivers  v,  Augusta  Council,  67  Ga.  6S,  a  dtj  was  held  responaible  for  i^jii* 

376  ;  8.  c.  28  Alb.  L.  J.  17  (1880);  ante,  ries  caused  by  coastiiig  in  TioUtioii  of  u 

sec.  949,  note.  ordinance.     Compare  Barfoid  w.  Giand 

'  Davis   V,  Montgomery  Council,   51  Rapids,  58  Mich.  98 ;  noted  si^ra,  seCi 

Ala.  139  (1874);  s.  c.  23  Am.  Rep.  545;  949,  note;  poet,  sees.  958,  note,  lOSl- 

8.  p.  Campbell's  Adra.  v.  Same,  58  Ala.  1024  ;  Shearm.  &  Red.  Neg.  (4th  ed.)  aeCt 

527  ;  ante,  sec.  950,  note ;  Kent  v,  Chey-  262,  and  cases. 

enne,  2  Wy.  6  ;  Hubbell  v,  Yiroqua,  67         *  Forsyth  v.  Atknta,  45  Ga.  152  0879; 

Wis.  348  (not  liable  for  injury  caused  by  8.  o.  12  Am.  Rep.  576. 
A  bullet  from  a  shooting  galUry  licenaed  hj         ^  Reock  v.  Newark,  38  N.  J.  L.  19 

the  city  but  situated  on  private  property,  (1868).    The  judgment  in  this  case  ctB, 

plaintiff  being  at  the  time  on  the  side-  however,  rest  on  other  grounds.   Pttif  see. 

walk).      A  city  is  not  liable  to  one  who  is  991  ;  ante,  sec.  98,  note; 
iiyured  in  assisting  in  the  extinguishment         As  to  who  are  corporate  ojfeen,  ud 

of  a  fire  in  a  manufactory  of  fireworks  what  are  corporate  duiies,  see  imfira,  sed 

upon  the  ground  that  it  failed  to  exercise  953,  957,  974,  980,  1048,  1052. 
the  power  expressly  committed  to  its  coun-         Ai  to  amtrael  to  enforce  crdmoMn,  wt 

cil  to  prohibit  such  manufacture.  McDade  Le  Claire  v.  Dayenport*   18  Iowa,  SlOt 

V,  Chester,  117  Pa.  St.  414  (1887)  ;  infra,  AnU,  sec.  885  ;  Oale  v.  VmW^mm^^^  0 

sec  976.  In  Taylor  V.  Cumberland,  64  Md.  Mich.  844  (1871). 


J 
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§  953  (755).  Miiitaka  of  Corporate  Power  by  Corporation ;  Ma- 
nloipal  Uoenseea.  —  A  municipal  corporation  is  not  liable  to  a  pri-' 
vate  individual  for  losses  caused  by  its  having  misconstrued  the 
extent  of  its  powtrs,  and  issued  a  license  which  it  had  no  authority 
to  grant^  The  license  in  the  case  just  cited  from  the  United  States 
Supreme  Court*  was  granted  by  the  corporation,  without  authority 
therefor,  to  a  person  to  exercise  the  trade  of  auctioneer ;  and  the 
plaintiff,  having  sustained  losses  from  his  fraudulent  conduct,  brought 
an  action  against  the  city,  the  injury  alleged  in  the  declaration  being 
an  omission  by  the  city  to  take  a  bond,  as  required  by  law,  and  the 
corporation  having  no  authority  to  require  or  take  such  a  bond,  it 
was  held  that  the  action  could  not  be  maintained.  The  court  ob- 
served that  the  auctioneer  was  not  "  the  officer  or  agent  of  the  corpo- 
ration, but  acted  for  himself,  as  entirely  as  a  tavern-keeper  or  other 
person  who  carries  on  any  business  under  a  license  from  the  corpo- 
rate body."  The  proposition  may,  we  think,  be  affirmed  as  unques- 
tionably sound,  that  the  licensees  of  a  municipal  corporation  to  ex^ 
ercise  any  independent  trade  or  business  for  their  own  profit  are  not 
the  officers  or  agents  of  the  corporation  so  as  to  make  it  impliedly 

^  Fowle  V.  Alexandria,  8  Pet.  898  ties^  and  no  power  and  no  duty  to  arrest 
(1830) ;  a.  c.  below,  8  Cranch  C.  C.  70.  and  confine  them,  or  to  take  measorea  for 
AfUey  aeca.  457,  985 ;  tn/ro,  sec  968.  Nor  this  parpose,  it  conld  not  be  made  liable 
ia  a  monicipal  corporation  liable  for  the  for  a  supposed  omission  of  duty  for  not  do- 
act  of  its  conncil  in  erroneously,  but  with-  ing  so.  Post,  sec.  968.  Bat  in  the  same 
out  any  cormption  or  malice,  re/using  to  case  it  was  also  decided  that  if  such  a  cor- 
ffrarU  a  retail  licenn,  by  mistake  sappos-  poration,  or  its  officers,  knounng  that  a 
ing  it  had  discretion  over  the  subject  when  person  was  a  Itmatie,  granted  him  a  Hcctiss 
in  fact  it  had  none.  The  exemption  from  to  carry  on  a  dangerous  avocation,  as  that 
liability  is  placed  by  the  court  upon  the  of  a  druggist,  it  was  liable  in  damages  to 
gronnd  that  such  functions  are  substanti-  a  party  iujured  by  such  person  while  in 
aUy  judicial  in  their  nature,  Duke  v.  pursuit  of  the  business  for  which  he  was 
Borne,  20  Ga.  685  (1856);  White  v.  Ya-  thus  licensed.  This  decision  was  based 
zoo  City,  27  Miss.  857  (1854);  supra,  sec.  upon  the  ground  that  the  injury  which 
949  ;  post,  sees.  1046,  io47.  So  a  city  is  happened  was  a  natural  and  probable  re- 
not  liable  for  the  acts  of  an  abutting  suit  of  the  power  granted,  and  that  such 
owner,  in  or  upon  the  streets,  to  whom  it  corporations  are  liable  for  the  wrongful 
has  granted  permission  to  connect  his  pri-  acts  and  neglect  of  their  officers  in  the 
Tate  drain  with  the  sewers,  unless  it  has  course,  and  within  the  scope,  of  their  em- 
been  guilty  of  neglect  in  respect  of  its  own  ployment.  But  was  the  act  of  granting 
duty  to  keep  the  streets  in  safe  condition  a  license  to  a  druggist  a  corporate  act  T 
for  travel.  Masterson  v.  Mt.  Vernon,  58  Was  it  not  rather  a  public  power  to 
K.  Y.  891 ;  Shearm.  &  Red.  Neg.  (4th  be  exercised  by  the  corporation  as  a  pub- 
ad.)  268.  lie  agency  of  the  State  ?    And  if  so,  the 

*  Fowle  V.  Alexandria,  supra.    In  Cole  acts    or    neglect   of   the    officers    would 

V.  Nashville,  4  Sneed(Tenn.),  162  (1851),  impose  no  liability  on  the  corporation, 

•rising  on  demurrer  to  the  declaration,  it  Ante,  sec  66  ;  post,  sees.  957,  970,  974- 

was  properly  held  that  as  the  municipal  980. 
corporaiion  had  no  jurisdielicn  over  luna- 
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liable,  on  the  principle  of  respondeat  superior,  or  otherwisey  for  their 
conduct.^ 

§  954.    Mnnloipal  Wat^r- Works;  Failure  to  supply  'Watnr.— A 

municipal  corporation,  owning^ater-worhs  or  gas-works  which  sup- 
ply private  consumers  on  the  payment  of  toUs,  is  liable  for  the 
negligence  of  its  agents  and  servants  the  same  as  like  private  {no- 
Iprietors  would  be.^  But  in  the  absence  of  contract  it  is  not  liaUe 
to  the  consumer  of  water  /or  negligently  laying  its  mains  too  near 
the  surface  of  the  ground  so  that  they  are  frozen,  whereby  the 
water  is  cut  off,  except  for  the  loss  of  the  rents  during  the  period 
when  the  water  is  not  supplied :  the  court  observing  that  the  daim 
in  suit  was  not  for  damages  caused  by  the  bursting  of  the  wate^ 
pipes  laid  by  the  city,  but  for  the  loss  of  water,  and  that  the  intro- 
duction of  water  by  the  city  into  private  houses  was  a  license  which 
was  paid  for,  and  was  not  on  the  footing  of  a  contract  guaranteeing 
a  constant  supply.' 

• 

1  In  the  case  of  Cohen  v.  New  York,  dividual  the  ri^t  to  obstniet  the  paUie 
118  N.  Y.  532  (1889),  a  city,  without  highway,  while  in  the  tnnaaction  of  hit 
authority,  and  in  violation  of  a  statute  private  business,  and  for  such  privilege 
enacting  that  it  should  have  no  power  to  takes  compensation,  it  must  be  regsided 
authorize  the  placing  or  continuing  of  en-  as  itself  maintaining  a  noiaanoe,  so  loog  m 
croachments  or  obstructions   upon   any  the  obstruction  is  continiied  by  naaoB  of 
street  or  sidewalk  (except  building  mate-  and  under  such  license,  and  it  mast  be 
rials),  granted  a  permit  to  a  grocer,  in  liable  for  all  damages  which  may  natioaOf 
consideration  of  an  annual  license  fee,  the  result  to  a  third  party  who  ia  iigorsd  is 
privilege  of  keeping  a  wagon  used  in  his  his  person  or  property  by  reason  or  in  eon- 
business,  the  same  not  being  a  public  sequence  of  the  placing  of  rach  ohitne 
licensed  cart,  in  the  street  in  front  of  his  tion  in  the  highway." 
store  day  and  night.    The  wagon  being  so         If  this  case  is  well  deaded^  it  is  id 
placed  at  night  with  the  thills  tied  up  by  upon  grounds  which,  as  we  think,  do  Ml 
a  string  in  a  perpendicular  position,  a  pass-  impeach  the  doctrines  of  the  tez^  the  cos- 
ing ice-wagon  struck  it,  turning  it  around  trolling  considerations  therein  being  not 
and  causing  the  thiUs  to  fall  upon  and  kiU  the  relation  of  licensee  of  the  city,  bol  tbe 
a  passer-by  upon  the  sidewalk.  .  It  was  authorization  by  it,  in  violation  of  a  atit* 
held,  in  an  action  by  his  administratrix  ute,  of  a  nuisance  upon  a  street,  lenderiqg 
against  the  city,  that  under  these  circum-  the  same  unsafe  to  travellera.     See  it^rot 
stances  the  city  was  liable,  being  regarded  sees.   1011,  1018,  1021 ;  Stanley  «  Df 
as  itself  maintaining  the  nuinnce.    Peei>  venport,  64  Iowa,  468,  noticed  amU^  mc* 
ham,  J.,  said :  "  We  do  not  say  that  this  722,  note  ;  Sheann.  &  Red.    Neg.  SM. 
principle  of  responsibility  would  render  868. 

the  city  liable  in  every  case  of  a  mistaken         ^  Bailey  v.  New  York,  8  Hill  (9.  T.K 

exercise  of  power,  authorizing  the  use  or  581 ;  2  Denio,  488 ;  Weetem  Ser.  F.  8ocl 

occupancy  of  a  public  street  by  an  indi-  v.  Philadelphia,  81  Pa.  St  175.     Shesifr 

vidual.    We  confine  ourselves  to  the  deci-  &  Red.  Neg.  (4th  ed.)  286.    hifim^  «ai 

sion  of  this  case,  and  we  simply  say  that  984-986. 

when  the  city,  without  the  pretence  of        *  Smith  v.  Philadelphia,  81  Fa.  8t  tt 

authority,  and  in  direct  violation  of  a  (1876) ;  b.  c.22  Am.  Rep.  781 ;  m^mit^ 

statute,  assumes  to  grant  to  a  private  in-  697.    liability  for  water 
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§  956  (756).  Denu^tioii  of  Houses  to  preTent  spreading  of  Fire. 
—The  rights  of  private  property,  inviolable  as  the  law  regards  them, 
le  yet  sabordinate  to  the  higher  demands  of  the  public  welfare. 
Jaliupopuli  suprema  est  lex.  Upon  this  principle,  in  cases  o/immu 
\etU  and  wrgenit  public  necessity ^  any  individual  or  municipal  officer 
lay  raze  or  demolish  houses  and  other  comJmstible  structures  in  a  city 
r  compact  town,  to  prevent  the  spreading  of  an  existing  conflagra- 
ioa  This  he  may  do  independently  of  statute,  and  without  respon- 
ibility  to  the  owner  for  the  damages  he  thereby  sustains.  The 
round  of  this  exemption  from  liability  is  the  public  necessity,  the 
lublic  good ;  and,  therefore,  if  the  public  good  did  not  require  the 
ct  to  be  done,  — if  the  act  was  not  apparently  and  reasonably  ne- 
essaiy,  —  the  actors  cannot  justify,  and  would  be  responsible.^ 

lie  pipet  or  reserroir,  and  for  damages  not  give  directions  for,  or  consent  to,  the 
lom  the  borsting  of  pipes,  see  Hand  v.  pulling  down  of  forty  wooden  houses,  or 
Irookline,  126  Mass.  324 ;  Wilson  v.  to  removing  the  furniture,  &c.,  belonging 
Tew  Bedford,  lOS  Mass.  261  ,*  McAvoy  v,  to  the  lawyers  of  the  Temple,  then  on  the 
Tew  York,  64  How.  Pr.  Rep.  245  ;  Stock  circuit,  for  fear  he  should  be  answerable 
.  Boston,  149  Mass.  410  (1889),  where  a  for  a  trespass ;  and  in  consequence  of 
l^,  having  contracted  to  supply  the  this  conduct  half  of  that  great  city  was 
nmer  of  a  green-house  with  water  and  burned."  Ih,;  16  Yin.  Abr.  title  "JV«- 
tetm  heat,  was  held  liable  for  the  destruc-  eemty"  pL  8 ;  2  Kent  Com.  838 ;  Taylor 
ion  of  plants  by  reason  of  the  freezing  of  v.  Plymouth,  S  Met  (Mass.)  462,  466 
!ie  water  supply  pipe  fh>m  being  uncov-  (1844),  per  Shaw,  C.  J.  ;  Neuert  v.  Bos- 
red  and  ne^igently  exposed  while  the  ton,  120  Mass.  838 ;  New  York  v.  Lord, 
ity  was  constructing  a  sewer  in  the  a^ja-  18  Wend.  126,  affirming  8.  a  17  Wend. 
mt  street,  it  appearing  that  the  owner  285  (1887) ;  Smith  v,  Rochester,  76  N.  Y. 
>uld  not  obtain  a  supply  of  water  and  606  ;  Con  well  v.  Emerie,  2  Ind.  85 
eat  by  the  use  of  ordinary  diligence.  The  (1850);  Field  v.  Des  Moines,  39  Iowa, 
q)08nre  of  the  water-pipe  was  the  proxi-  575  (1874) ;  b.  o.  18  Am.  Rep.  46,  where 
late  cause  of  the  injury,  and  the  city  was  Miller,  C.  J.,  applies  the  doctrine  of  the 
able  in  tort,  notwithstanding  the  owner  text ;  Keller  v.  Corpus  Christi,  50  Tex. 
light  recover  the  same  damages  in  an  ac-  614  ;  Bowditch  v.  Boston,  101  U.  S.  16. 
on  on  the  contract.  Infra,  sees.  961,  In  the  case  of  Field  v.  Des  Moines,  supra, 
%7,  984,  986.  the  court  held  that  the  fact  that  the  offi- 

1  Mouse's  Case,  12  Coke,  63  ;  lb,  13,  cers  of  a  municipal  corporation  are  au- 

here  Lord  Coke  says:   "For  the  com-  thorized  by  ordinance  to  direct  the  de- 

lonwealth,  a  man  shall  suffer  damage ;  struction  of  private  dwellings  and  other 

I  for  the  saving  of  a  city  or  town,  a  property  to  prevent  the  spread  of  fire, 

rase  shall  be  plucked  down  if  the  next  does  not  make  the  corporation  liable,  on 

I  on  fire.    This  every  man  may  do,  with-  the   doctrine  of  reepotideat  superior,  to 

It  being  liable  to  an  action."    MaJeverer  the  owners  for  property  thus  destroyed, 

Spinke,  1  Dyer,  86  ( ;  British  Cast  unless  there  is  an  express  statute  or  pro- 
late Co.  V.  Meredith,  4  D.  &  £.  T.  B.  vision  in  the  charter  creating  such  liabil- 
>7,  per  Buller,  J.  ;  Respublica  v.  Spar-  ity.  The  destruction  of  private  property  to 
iwk,  1  Dallas,  387,  and  authorities  cited  prevent  the  spread  of  conflagration  is  not  a 
f  McKean,  C.  J.  **  We  find,  indeed,  a  "  tahiTig  of  private  property  for  public 
emonble  folly  recorded  in  the  third  vol-  use,"  entitling  the  owner  to  compensation 
ne  of  Clarendon's  History,  where  it  is  from  the  city.  The  destruction  of  private 
entibned  that  the  lord  mayor  of  London,  property  in  such  cases  is  an  exercise  of 

1066,  when  that  city  was  on  fire,  would  the  right  which   individuals  possess  to 
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§  956  (757).   Same  sabject.      Statatory  Zdabfllty.  —  Monicipal 

corporations,  or  certain  ofBicers  thereof,  are  sometimes  appointed,  by 
charter  or  statute,  "  (igerUa  to  judge  of  the  emergency,  and  direct  the 
performance  of  acts  which  any  individual  might  do  at  his  peril, 
without  any  statute  at  alL"^  And  by  statute  or  charter,  such 
corporations  are  not  unfrequently  made  liable  for  damages  which 
individuals  may  sustain  for  buildings  or  property  which  are  des- 
troyed, under  the  direction  of  the  proper  officers,  to  prevent  the  ex- 
tension of  a  fii*e.  Tke  liability  of  the  municipal  corporation  in  guek 
cases  is  purely  statutory,  and  therefore,  in  order  to  charge  the  corpora* 
tion,  the  case  must  be  clearly  and  fairly  within  the  enactment^ 

destroy  private  property  in  cases  of  im-  nom,   Wynehamer  p.   People,   18  N.  T. 

perative  necessity.    See,  also,  the  inter-  378) ;     Bussell  v.   New  York,   S  Denio 

esting  cases  of  the  American  Print  Works,  (N.   Y.),   461,  474   (1845),   opinioiii  of 

23  N.  J.  L.  590  (1851),  affirming  s.  a  lb,  Sherman   and  Porter,    SenatotB  ;    ti^ 

9 ;  and  see  s.   c.   on  former  appeal,  21  sec.  974,  note.     Text  approved,  Keller  %, 

N.   J.   L.    248 ;   lb,    714,    which  arose  Corpus  Christi,   60   Tex.   614 ;   and  wm 

oat  of  the  great   fire   of   1885,  in   the  Harman    v.    Lynchburg,    33   Oratt   37, 

city  of  New  York ;  ante,  sec.  141.     See  where,  in  1865,  whiskey  was  destroyed  bjr 

opinion  of  Mr.  Justice  Field  in  the  case  of  the  police  in  anticipation  of  the  presenes 

United    States  v.   Pacific    Railroad,   120  of  fugitive  soldiers,  and  of  the  ooeapa* 

U.  S.  227,  in  respect  of  property  destroyed  tien  of  the  city  by  Federal  troops ;  and 

in  the  Civil  War,  in  pursuance  of  military  Jones  v,  Richmond,  18  Gratt.  SIT,  notked 

orders  or  from  military  necessity.     It  was  ante,  sec.  443,  note, 

there  held  by  the  court  that  the  United  '  Taylor  v.  Plymouth,  8  Met.  (Mmi^) 

States  are  not  liable  in  damages  for  the  462,  465  ;  Buggies  v.  Nantacket,  11  Coih* 

injury  or  destruction  of  private  property  (Mass.)  433  ;   Hafford  v.  New  Bedfoid,  II 

caused  by  their  military  operations ;  nor  Gray,  297  ;  McDonald  v.  Red  WiDg,  IS 

are  private  parties  chargeable  for  works  Minn.  38  (1868)  ;  Sorocco  v.  Geary,  8  CaL 

constructed   on    their   property   by   the  69  ;  Dunbar  v,  San  Francisco,  1  GaL  355 

United  States  to  facilitate  such  operations.  (1850);    Howard  v.   San    FrandBOO,  51 

Accordingly,  where  bridges  on  the  line  of  Cal.  52  ;  Wheeler  v.  Cincinnati,  19  Ohio 

the  Pacific  Railroad   (of  Missouri)  were  St.  19 ;  Western  CoL  of  Horn.  v.  Clen* 

destroyed  during  the  Civil  War  by  either  land,  12  Ohio  St  375  (1861),  par  OhoUm, 

of  the  contending  forces,  their  subsequent  J.;  Fisher  p.' Boston,  104  Mass.  87;  Newit 

rebuilding  by  the  United  States  as  a  meas-  v,  Boston,  120  Mass.  338  ;  Hayes  g.  0^ 

ure  of  military  necessity,  without  the  re-  kosh,  33  Wis.  314.    The  text  was  sppnvid 

quest  of,  or  any  contract  with  the  railroad  in  Field  v,  Des  Moines,   89  lows,  575 

company,   imposed  no  liability  upon  it  (1874)  ;  s.  c.  18  Am.  Rep.  4d,  in  vhiA 

therefor.     If  it  becomes  necessary  for  tlie  it  was  held,  where  the  mayor  €t  the  eityi 

improvement  of  the  sanitary  condition  4>f  in   pursuance  of  an   ordinance^    esniid 

its  inhabitants,  that  a  city  must  create  a  buildings  to  be  destroyed  to  pRTsnt  Um 

nuisance,  —  as  the  depositing  of  refuse,  spread  of  fire,  that  the  city  was  not 


filth,  &c.,  in  a  particular  place,  —  its  lia-  to  the  owner  of  the  buildings.     ifthSffi 

bility  to  persons  affected  thereby  is  con«  C.  J.,  collects  and  reviews  .tlie  priiid|al 

fined  to  its  careless  or  negligent  execution  cases.    See,  also,  Bowditch  v.  Boston,  101 

of  the  work.     Fort  Worth  v,  Crawford,  64  U.  8.  16.     Contra,  Bishop  v.   Maeos,  7 


Tex.  202.  Ga.  200  (1849),  bat  the  salject  of 

^  People   V.    Wjmhammer,    12    How.  rate  liability  for  the  act  of  mayor  aad 

N.  Y.  Pr.  (Court  App.)  260,  per  Comatoek,  council  in  ordering  the  deatractiott  is  Bfll 

7.  ;  B.  p.  per  Selden,  J.,  2b,  27 i  {mb  distinctly  discussed.    JAumpkm^  J^^amm 


§  967  UABILITY :    ACTS  TO  PBEVENT  PIBES.  1166 

Thus,  where  the  statute  allows  such  a  recovery  only  when  a  build- 
ing is  demolished  by  the  order  of  three  fire  wards  or  directors,  a 
destruction  of  it  by  the  order  or  direction  of  one  of  these  oflScers 
creates  no  liability  against  the  corporation ;  and  a  hy-law  authoriz- 
ing one  to  exercise,  in  urgent  cases,  the  powers  of  the  three,  was 
adjudged  to  be  void.^ 

§  957  (758).    Same  subject.     Respondeat  superior  not  applicable. 
— The  city  council  of  Charleston,  acting  under  the  general  munici- 
pal powers  of  the  city,  and  without  any  special  statute  creating  a 
liabUity,  adopted  an  ordinance  authorizing  the  intendant,  among  other  , 
officers,  in  time  of  fire,  to  demolish  such  buildings  "  as  may  be  judged  \ 
necessary  "  by  him  to  prevent  the  further  spread  of  fire,  thereby  in- 
vesting this  officer  with  the  power  to  judge  whether  the  necessity 
existed    A  fire  being  in  progress,  the  plaintiffs  house  was  blown 
up  by  the  order  of  the  intendant,  and  the  fire  was  subsequently  ex- 
tinguished before  it  reached  his  premises.    He  brought  his  action  of 
trespass  against  the  city,  claiming  that  the  property  had  been  de-  i 
stroyed  by  the  intendant  without  necessity,  and  that  the  ordinance  i 
authorizing  the  intendant  to  destroy  the  property  for  the  benefit  of 
the  city  was  sufficient  to  charge  the  city  corporation  in  case  the 
plaintiff  established  that  the  destruction  was  unnecessary,  and  that 
the  discretion  of  the  officer  had  been  abused.    The  court  decided 
that  the  plaintiff  could  not  recover,  placing  its  judgment  upon  the 

erroneously  to  suppose   or  assume    that  affect  the  right  of  recovery  or  the  amount 

there  is  an  implied  assumpnt  on  the  part  to  be  recovered  of  the  corporation.     The 

of  the  city  for  the  destruction  of  such  insurers  are  entitled  to  be  subrogated  to 

property  as  might  otherwise  have  been  all  the  rights  of  the  owner  or  assured,  and 

saved  to  the  owner.  to    have    applied  on    their    policies    the 

^  Coffin  V.  Nantucket,  5  Cnsh.  (Mass.)  amount  received  by  him   from  the  cor-  • 

269  (1S50).    Note  remarks  of  Metcalf,  J.,  poration.    New  York  v,  Pentz,  24  Wend. 

272,  as  to  whether  a  majmty  of  the  fire  668    (1840).      And    see   Pentz  v,   ^tna 

wards  or  directors  could  lawfully  author-  Ins.  Co.,  9  Paige  (N.  Y.),  568  ;   City  F. 

ize  the  destruction  of  buildings.     Bow-  Ins.  Co.  of  N.  Y,  v.  Corlies,  21  Wend, 

ditch  V,  Boston,  101  U.  S.  16 ;  OTtie,  sees.  867.    Interest,     Interest  on  the  amount 

283,  817.      See,   also,  Ruggles  v.   Nan*  should  bo  allowed  from  time  of  destruc- 

tacket,  11  Cush.  (Mass.)  433  (1S58),  on  tion.    New  York  p.  Pentz,  24  Wend.  668  ; 

this  point,  and  on  the  construction  of  the  25  Wend.  157,  but  not  intermediate  the 

word  "owner."    As  to  the  estate  or  inter-  time  of  assessment  and  confirmation  by 

6Bt  necessary  to  justify  recovery,  and  as  to  the  court.     Lord  v.  New  York,  8  Hill 

the  right  of  recovery  for  pcrsoTwi/ /wopcr^y  (N.   Y.),    426.    Evidence,    The  opinions 

under  the  New  York  statute  (2  Rev.  Laws,  of  bystanders  as  to  whether  the  buildings 

868),  see  Stone  v.  New  York,  25  Wend,  destroyed    would   have    taken    fire,    not 

157  (1840),  afltoiing  8.  c.  20  Wend.  139  ;  admissible  ;  as  to  the  opinion  of  firemen^ 

Kew  York  v.  Lord,  18  Wend.  126 ;   17  guare.    New  York  v.  Pentz,   24  Wend. 

Wend.  285.     Insurance,    It  is  held  that  668. 
the  fact  that  the  owner  is  insured  does  not 
VOL.  n.  —  83 
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bcudtd  jj^iuid  that  the  citj,  being  a  public  corporation,  was  not  liable 
U>  au  action  by  individuals,  unless  it  be  given  by  statute.^ 

§933  (759).  Same  Bubject.  Statutory  Rem«dy.  —  As  one  whose 
property  has  been  destroyed  by  the  order  of  the  public  authorities, 
tor  the  public  benefit,  has  a  strong  natural  equity  for  compensation, 
and  as  statutes  making  the  public  corporation  liable  are  remedialJl 
while  they  are  not  to  be  strained  to  cover  cases  not  fairly  embraced 
by  them,  they  are  yet  to  be  liberally  expounded.^  If  the  statute  cre- 
ating the  liability  against  the  corporation  prescribes  the  remedy,  that 
alone  can  be  pursued,  as,  if  the  statute  provides  for  an  assessment,  a 
civil  action  will  not  lie  against  the  corporation.'  But  if  the  statute  ' 
Igives  the  right  or  creates  the  liability  and  prescribes  no  specifio 
•remedy,  an  action  may  be  brought* 

.    §  959  (760).   Destmction  of  Property  by  SCoba.  —  Public  or  mu- 
nicipal corporations  are  under  no  common-law  liability  to  pay  for 


1  White  V.  Charleston  Coancil,  2  HiU 
(S.  C),  671  (1835).  The  result  was 
right ;  but  assuming  the  power  to  pass  the 
ordinance,  the  decision  should  be  placed, 
we  think,  upon  the  ground  that  the  in- 
tendant  was  dischaiging  a  publie,  as  dis- 
tinguished from  a  municipal  or  corporate 
duty,  and  is  not  in  this  matter  to  be  re- 
garded as  the  agent  of  the  city,  and  there- 
fore the  city  would  not,  on  the  principle 
of  respoTideat  superior,  be  responsible  for 
his  acts.  Approved,  18  Am.  Law  Review, 
1009.  See  oscillations  in  later  cases.  John- 
ston V.  Charleston,  8  S.  C.  232  ;  Coleman 
•  «.  Chester,  14  S.  C.  286  ;  Bkck  v,  Colum- 
biA,  19  S.  0.  412.  Infra,  sec  976,  note. 
AnUf  sees.  66,  950 ;  pod,  sees.  974-980, 
1048-1052  ;  Fisher  v.  Boston,  104  Mass. 
87 ;  8.  c.  6  Am.  Rep.  196 ;  Hafford  v. 
New  Bedford,  16  Gray,  297;  Neuert  ». 
Boston,  120  Mass.  338 ;  Wheeler  v.  Cin- 
cinnati, 19  Ohio  St.  19  ;  Keller  v.  Corpus 
Christi  (citing  text  with  approval),  50 
Tex.  614;  Hamilton  County  v.  Garrett, 
62  Tex.  602  ;  Edgerly  v.  Concord,  59  N.  H. 
78. 

a  New  York  v.  Lord,  17  Wend.  285, 
292  (1837),  per  Nelson,  C.  J.,  affirmed,  18 
Wend.  126;  New  York  v.  Pentr,  24 
Wend.  668;  Stone  v.  New  York,  25 
Wend.  157.  In  Massachusetts  it  is  held 
that  the  statute  does  not  apply  to  a  build- 


ing which  is  pulled  down  by  order  of  dM 
public  officers  after  it  is  so  far  burnt  that 
it  is  impossible  to  save  it.  Taylor  r. 
Plymouth,  8  Met  (Mass.)  468  (1844). 
And  the  New  York  statute  does  not  im- 
pose a  liability  on  the  oorporation  fcr 
property  which  would  inevitably  hare 
been  destroyed  by  the  fire.  Penti «.  JBtna 
F.  Ins.  Co.,  9  Paige,  568  ;  New  York  n 
Lord,  17  Wend.  285.  Gonstnietioii  of 
Georgia  statute,  making  mnnS<»jp«l  oor 
porations  liable.  Dorrosen  «.  Hnttocr, 
48  Ga.  183  (1873).  As  to  UebiUty  fcr 
neglect  of  firemen,  see  u^ra,  see.  97(L 

s  Russell  V.  New  York,  S  Denio  (N.  T.). 
461  (1845).  Same  principle,  «i|^  9M ; 
supra,  sees.  815-818.  Whm  in  snch  a  ssR 
there  is  power  to  demolish  the  buSldim  s 
court  of  equity  will  not  in  gsoenil  be  di^ 
posed  to  interfere  with  the  ezavciss  of  tke 
power.  See  Auckland  vl  Wertaiasler 
Local  Board,  L.  R.  7  Ch.  097 ;  Kor  n 
Preston  Coq^  U  R.  6  Cb.  Dir.  40i 
Remedy  by  action  and  by  iigimetioA  h 
respect  of  acts  by  pablie  boards  and  esB* 
missioners  in  excess  of  statntoiy  pewm 
and  to  prevent  nnneossmy  ii^jniy  &«■ 
the  execution  of  snch  powers,  tee  Addiioe 
on  Torts  (4th  ed.),  chap.  16,  sec.  t. 

«  Lowell  V,  Wyman,  IS  Cask.  (Msflil 
278,  276  (1858). 
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)erty  of  individuals  destroyed  by  mobs  or  riotous  assem« 
but  in  such  case,  the  legislature  may  consiitutionaUy  give  a 
wd  regulate  the  mode  of  assessing  the  damages.^ 

m  CoL  of  Horn.  v.  Cleveland,  (constrning   statate),   20  La.   An.   410 ; 

•t  S76  (1861).    It  was  held  in  Howe  v.  New  Orleans,  12  La.  An.  481 ; 

lat  a  provision  inter  alia  in  the  Baltimore  v,  Pooltney  (construing  Mary- 

;  act  of  thedtythatit  *'shaU  2a7k2  legislation),   25    Md.  107    (1866); 

If  of  the  eoonoil  to  rigalate  the  Duffy   p.    Baltimore,   Taney  C.   C.   200 

le  dty,  preserve  the  peace,  pre-  (1852) ;    Williams  r.   New  Orleans,   28 

liitnrbances,  and  disorderly  as-  La.    An.    507    (1871) ;     Hagerstown   v. 

*  bad  lefeience  to  the  passsge  Dechert,  82  Md.  869  (1869)  ;  Brightman 
oes  to  be  enforced  by  officers  v.  Bristol,  65  Maine,  428  ;  Martin  v, 
for  the  purpose,  and  did  not  Brooklyn^  1  Hill  (N.  Y.),  545,  551 ; 
city  nsponsible  for  the  riotous  Underbill    v,    Manchester    (liability   of 

of  property,  or  for  the  neglect  towns  under   statute),  45    N.   H.   214  ; 

snof  the  city  in  not  preventing  Chadboume  v.  Newcastle,  48  N.  R  196 ; 

lotion.    Hart  v.  Bridigeport.  18  BaUey  r.  New  York,  8  Hill  (N.  Y.),  581 ; 

C.  R.  289,  opinion  by  Ship-  Buttrick  v.  Lowell,  1  Allen  (Mass.),  172 ; 

Sutpra^  sec   949.      See,  also,  £ly  v.  Niagara  Co.  Sup.,  86  N.  Y.  297 ; 

Lexington,  18  B.   Mon.  559  Dale    County   v,    Gnnter,    46    Ala.    118 

^ard  V.  Louisville,  16  B.  Mon.  (1871) ;    Campbell   v.    Montgomery,    58 

.    In  these  cases  liability  was  Ala.   527 ;    Newberry   v.    New  Yoric,   1 

«  grounded  on  the  existence  of  Sweeny  (31  N.  Y.  Sup'r  Ct.),  869  (1869) ; 

he  officers  to  prevent  and  sup-  Moody  v,  Niagara  Co.  Sup.,  46  Barb.  659. 

and  their  failure  and  neglect  of  '  Darlington  v.  New  York,  81  N.  Y. 

ii  respect.    The  court  did  not  164  (1865),  cited  ante,  sec  66,  and  notes, 

omissions  or  acts  of  the  execu-  Pennsylvania  Hall,  In  re,  5  Pe.  St.  204 

s  of  the  city  as  imposing  any  (1847);   Russell  r.  New  York,  2  Denio 

the  dty  in  its  corporate  capa-  (N.  Y.),  461  (1845) ;  LoweU  v.  Wyman, 

mej  V.  Hooser,  9  B.  Mon.  330  12  Cush.  (Mass.)  273,  276  (1853) ;    Gray 

obinson  v.  Greenville,  42  Ohio  v.    Brooklyn,  10  Abb.  (N.  Y.)  Pr.  y.  s. 

lere  a  municipal  corporation  was  186   (1869);    Campbell    r.    Montgomery 

*  be  liable  for  an  injury  caused  Council,  58  Ala.  527,  citing  text  It  is 
harge  of  a  cannon  in  a  public  held  under  the  statutes  of  Kansas,  that  an 
.  assembly  of  disorderly  persons,  action  against  a  city,  for  damages  result- 
had  given  them  permission  to  ing  from  the  killing  of  a  man  by  a  mob, 
took  no  steps  to  stop  the  firing,  should  be  bronght^in  the  name  of  the  per- 
ffect  on  similar  facts,  Norris-  sonal  representative  of  the  deceased.  Atch- 
Upatrick,  94  Pa.  St.  121 ;  and  ison  v.  Twine,  9  Kan.  850  (1872).  Stat- 
I  V.  Boston  (Mass.),  148  Mass.  ute  of  JUaine  construed.  Brightman  v. 
20  N.  E.  Kep.  829,  where  a  city  Bristol  (contributory  fault  and  measure  of 
It  to  be  liable  for  damages  caused  damages),  65  Me.  426  (1876);  s.  c.  20 
itening  of  a  horse  in  an  adjacent  Am.  Rep.  711.  Statute  of  New  Bamp- 
le  firing  of  cannon  in  a  public  shtre  construed.  Underbill  v.  Manchester, 
nder  a  license  from  the  city.  45N.  H.  214.  The  fact  that  plaintiff  kept 
mpport  of  the  doctrine  stated  in  a  disorderly  house  held  no  defence.  Ely 
esupra^  sec  949  ;  Ball  v.  Wood-  v.  Niagara  Co.  Sup.,  86  N.  Y.  297. 

ge  from  fireworks  discharged  in  In  California  it  is  not  necessary  that 

r  ordinance),  61  Iowa,  88  ;  Hill  a  claim  against  a  county,  for  damages  for 

e,  72  N.  C.  55  ;  infra,  sec.  974  property  destroyed  by  a  mob,  should  be 

msylvania  Hall,  In  re,  5  Pa.  St.  presented  to  the  board  of  supervisors  for 

;  Allegheny  County  v,  Gibson,  allowance  before    bringing  an  action  to 

897 ;  Fauvia  v.  New  Orleans  recover  judgment  on  it.     The  act  of  the 
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§  960.    Same  subject.    ZieglBlatiTe  Power  as  to  Itemedy.  —  As  the 

right  to  reimbursemeut  in  such  cases,  when  given,  is  wholly  based 
upon  the  statute,  and  does  not  rest  upon  contract,  the  l^sktare 
may,  in  the  absence  of  special  constitutional  limitations,  regtdatt  the 
remedy  or  the  means  of  enforcement  of  the  liability  at  its  pleasure, 

even  after  judgment  has  been  rendered  against  the  municipality.^ 

• 

legislature  compelling  a  county  to  pay  for  any  contract  between  the  dtj  and  the 
property  destroyed  by  a  mob  created  a  sufferers.     Its  liability  for  the  damages  is 
new  right,   and  provided  a  new  remedy  created  by  a  law  of  the  lagialatora,  and 
therefor,  complete  in  itself.    The  statute  can  be  withdrawn  or  limited  at  its  pless* 
of   Pennsylvania  gives  to  the  owner  of  ure.  ...  It  is  their  [monicipal  oorpoia- 
property  destroyed  by  a  mob  a  right  of  ac-  tions'j  duty  to  ezerdae  their  antbority  m 
tion  for  damages  against  the  county  where  as  to  prevent  violence  from  any  eanae,  and 
such  property  is  situated.     But  under  the  particularly  fh)m  mobs  and  riotooa  aaem* 
statute,  no  person  can  recover  if  it  appejirs  blages.    It  has,  therefore,  been  geoenllf 
that  the  destruction  was  caused  by  his  considered  as  a  just   burden  east  npoa 
iUegal  or  improper  conduct,  nor  unless  it  them  to  require  them  to  make  good  say 
appears  that  upon  knowledge  of  the  in-  loss  sustained  from  the  acts  of  such  at* 
tention  to  destroy  the  property,  if  there  semblages    which  they  shoald  have  le- 
be  sufficient  time,  notice  be  given  to  the  pressed.    The  imposition  has  bees  tap* 
sheriff  or  other  specified  officials.     In  a  posed  to  create,  in  the  holders  of  propeity 
ease   under  this   statute  (The   Pittsburg  liable  to  taxation  within  their  limits  aa 
Riot)  it  was  held  (1)  that  the  property-  interest  to  discourage   and  preveDt  say 
owner  is  not  in  default  for  not  giving  movements  tending  to  sueh  yi<dent  pie- 
notice,  nnless  he  had  first  knowledge  of  ceedings.    But,  however  consideied,  tbi 
the  intention  to  destroy ;    (2)  that  the  imposition  is  simply  a  measure  of  Icgkk- 
improper   conduct   to    prevent    recovery  tive  policy,  in  no  respect  restiog  npos 
must  be  the  proximate  cause  of  the  de-  contract,  and  sulgect,  like  all  other  bm» 
struction,  and  the  assertion  of  a  legal  right  ures  of  policy,  to  any  change  the  legiili* 
in  a  legal  manner  would  not  be  improper  ture  may  see  fit  to  make,  either  in  tbt 
conduct ;  (3)  that  the  fact  that  the  riot  extent  of  the  liability  or  in  the  msaM  of 
was  widespread,  and  beyond  the  power  of  its  enforcement.     And  its  character  is  not 
local  authorities  to  anticipate  or  subdue,  at  all  changed  by  the  fact  that  the  amonal 
did  not    constitute  a  defence ;    (4)  that  of  the  loss,  in  pecuniary  eatimatkNi,  hsi 
the  owner  of  personal  property  in  transitu^  been  ascertained  and  estahliahed  by  thi 
though  a  non-resident,  was  entitled  to  the  judgments  rendered.    The   obUgitioB  ti 
benefit  of  the  statute ;  and  (5)  that  such  make  indemnity  created  by  the  statsti 
property  destroyed  in  a  county  by  a  mob  has  no  more  element  of  eontrad  fai  H 
was  situated  in  the  county.     Allegheny  because   merged  in  the  Jndgmenti  thn 
County  V.  Gibson,  90  Pa.  St.  297  ;  s.  o.  it  had  previously. "    It  was  held,  apfly- 
20  Alb.    L.  J.  429  (Pa.  St.  1879);  see  ing  these  principles,  that  a  ststnts  pswd 
Clear  Lake  W.  W.  Co.  v.  Lake  County,  and   a  constitutional   proviakm  adopltd, 
45  Cal.  90  (1872).  after  the  judgments  were  obtained,  «*M 
^  Louisiana,  ex  rd,  Folsom,  v.  New  Or-  restricted  the  power  of  taxatum  Af  a  (dy 
leans,  109  U.  S.  285  (1883).     In  affirming  io  such  an  extent  as  to  mat9  k  imfm 
a  judgment  in  this  case,  which  denied  the  ble  to  pay  the  Judgmenis,  were  Tsliil,  sad 
writ  of  mandamus  to  compel  a  levy  of  did  not  deprive  the  judgment  creditor  of 
taxes  to  pay  judgments  against  a  city  for  property  within  the  meaning  of  the  Foa^ 
damages  caused  by  a  mob,  Mr.  Justice  teenth  Amendment  to  the  OoBftitadoa 
Field  stiid:   "  The  right  to  reimbursement  of  the  United  Statea.     Looisiana,  «f  ft^ 
for  damages  caused  by  a  mob  or  riotous  Folsom,  v.  New  Orieana,  109  U.  8. 
assemblage  of  people  is  not  founded  upon  (1883). 
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Implied  Liability  ex  delicto. 

(761).  Implied  Uability ;  DiBtixiction  between  Quasi  Corpo- 
ind  Municipal  Corporations.  —  In  coDsidering  the  subject  of 
ied  liability  (by  which  we  mean  a  liability  where  there  is 
iss  statute  creating  or  declaring  it)  of  municipal  corporations 
actions  for  misconduct  or  neglect  on  their  part,  or  on  the 
Adr  officers  in  respect  to  corporate  duties,  resulting  in  inju* 
individuals,  it  is  essential  to  bear  in  mind  the  distinction 
out  in  a  former  chapter,^  and  to  be  noticed  again  hereafter,^ 

municipal  corporations  proper,  such  as  towns  and  cities 
r  chartered  or  voluntarily  organizing  under  general  acts^  and 
ary  quasi  corporations,  such  as  townships,  school  districts,  and 

(as  these  several  organizations  exist  in  most  of  the  States), 
g  therein  for  this  purpose  the  peculiar  form  of  organization, 
3ferred  to,  known  as  the  New  England  town.'  The  decisions 
)urts  in  this  country  are  almost  uniform  in  holding  the  for- 
»  of  corporations  to  a  much  more  extended  liability  than  the 
ven  where  the  latter  are  invested  with  corporate  capacity 
ti  the  power  of  taxation  ;^  but  respecting  the  grounds  for  this 

,  chap.  IL  sees.  22,  66.  citj  officers  m  keeping  streets  or  bridges  in 

I,  sees.  962,  996,  1017-1023  a.  repair,  unless  made  liable  by  charter  or  stat- 

,  sees.  28-SO.  nte.   In  the  case  below  cited  the  court  says  : 

,   sec.   22  and    note;  sec.   66;  "Incorporated  cities  in    this    State  are 

Henry  County,   26   Iowa,    264  mere  goyemmental  instruments  formed  un- 

ussex  Co.  Freeh,  v,  Strader,  8  der  the  State  laws  for  the  purposes  of  in- 

•  N.  J.  L.)  108   (1840).     Ap-  temal  administration.      They  are  not  dis- 

3oley  r.  Essex   Co.  Freeh.,   27  tinguishable   in  principle  ftt)m  counties 

416  ;  Pray  v,  Jersey  City,  32  created  by  law  for  the  same  purpose.    Un- 

194  ;  Passaic  Br.  Prop.  v.  Hobo-  der  the  acts  organizing  counties,  boards  of 

k  Imp.  Co.,  13  N.  J.  Eq.  524  ;  supervisors  and  road  overseers  are  charged 

mst  Lim.  240  et  seq.;  Niles  Tp.  with  the  duty  of  keeping  public  highways 

7.  Martin,  4  Mich.  557  ;  Larkin  in  repair  ;  and  it  was  held,  in  Huffman  v, 

w  County  (defective  bridge),  11  San  Joaquin  County,  21   Cal.   426,  and 

;  Lesley  v.  White,  1  Speers  L.  Crowell  v,  Sonoma  County,  25  Cal.  813, 

;  Young  v.  Edgefield  R.  Com-  that  counties  are  not  liable  for  injuries 

ott  &  McC.  (S.  C. )  537  ;  Carroll  sustained  by  private  individuals  through 

ingo  Co.  Pol.  Bd.,  28  Miss.  38  ;  the  neglect  of  the  officers  charged  with 

V.  State,  23  Miss.  459  ;   Hedges  such  duties,  and  it  was  intimated  thatre- 

n  County,  6  111.  567  ;  I>evy  v.  sponsibility,  if  any,  for  such  injuriea  rested 

!  City,  3  Utah,  63  ;  infra,  sees,  upon   the  individual  officers  in  default." 

968,  996,  1017,  and  cases  cited.  Winbigler  r.   Los  Angeles,    45   Cal.   36 

ryiand,  a  county  is  liable  for  in-  (1872);   Tranter  v.  Sacramento,  61  Cal. 

sed  by  unsafe  roads  and  bridges.  271. 

!o.  Comm'rs  v.  Gibson,  36  Md.  A  hoard  of  education  is  not  liable  in 

1).    Index,  tit.  Cminiy,  its  corporate  capacity  for  damages  for  an 

Hfomi€t,  iucoqwrated  cities  are  tVy  wry  r«m«in^  to  a  pupi/ while  attending 

for  injuries  sustained  by  private  a  common  school,  from  its  negligence,  in 

Is,  caused  by  the  neglect  of  the  the  absence  of  a  daivU  creating  a  liability. 
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difference,  there  is  considerable  diversity  of  opinion.  The  principle 
involved  lies  at  the  basis  of  a  large  class  of  actions  against  muni- 
cipal corporations,  and  it  is  desirable  to  examine  it  in  the  light 
of  the  adjudications  which  have  established  it  It  may,  in  the 
first  place,  be  remarked  that  it  is  a  general  principle  of  law,  foimded 
in  reason,  that  where  one  suffers  an  Injury  by  the  neglect  of  any 
duty  of  perfect  obligation  owing  to  him  which  rests  upon  another, 
the  person  injured  has  his  action.  This  doctrine  applies  not  only 
to  individual,  but  to  private  corporations  aggr^ate,  and  it  obl^ 
such  corporations  to  respond  in  a  private  action,  though  such  action 
be  not  expressly  given  by  statute,  for  the  damages  which  another 
may  suffer  by  reason  of  neglect  or  default  in  the  performance  of  any 
corporate  duty.^ 

§  962  (762).    Limited  LUbfllty  of   New  Ensland    Ttown^— In 

this  state  of  the  law  the  question  was  presented  for  decision  at  an 
early  day  in  Massachusetts,  whether  taions  in  that  State  (the  statute 

Finch  V,  Toledo  Bd.  of  Ed.,  80  Ohio  St  corporatioxiB  created  for  thefir  own  bneSt, 

87  ;  8.  p.  Flori  v.  St  Louis,  69  Ma  841  equally  with  indiyidnals,  are  Ikhla  fitf 

Brabham  v.  Hinds  Co.  Sup.,  54  Miss.  863 ;  any  damages  which  another  may  aolBer  by 

Kincaid  r.  Hardin  County,  58  Iowa,  480  ;  reason  of  any  neglect  or  de&nlt  to  perform 

post,    sees.    964,    965,    1017-1028  a ;   1  any  corporate  duty.     Weld  v.  Andimoog- 

Thomps.  Neg.  chap.  xy.  gin  Boom  Prop.,  6  Me.  98  (liahility  of 

1  As  to  priyate  corporations,   this  is  boom  companies);  Ward  v.  Newaik  k  P. 

weU  illustrated  by  the  early  case  in  AfasM"  Tump.  Co.,  Spencer  (20  N.  J.  L. ),  8S3, 9&; 

chttsetts  of  Riddle  v,  Merrimac  River  Canal  Pamaby  v.  Lancash.  Canal    Co.,  11  A.  4 


Prop.,  7  Mass.  169.    This  was  an  action  of  K  223.     This  principle  as  to  priTite 

case  against  the  defendants,  a  canal  corpo-  porations  is  at  the  present  day  ao  well » 

ration,  which  were  bound  by  their  charter  tablished  as  to  be  among  the  ftmdaflKBtid 

to  construct  their  canal  so  deep  and  wide  doctrines  of  our  jnrispmdeiice.      '*TW 

that  rafts  of  a  certain  description  could  result  of  the  cases  is,"  aays  the  Qufiin 

pass  through  it  when  the  same  could  pass  Court  of  the  United  States^  '*  that  for  aeli 

the  river  with  which  it  was  connected,  done  by  the  agents  of  a  [private]  oorpan> 

but  which  failed,  to  the  plaintiff's  injury,  tion,  either  in  eontradu  or  tit  deiidsi,  ia 


thus  to  construct  their  canal.    It  was  ob-  the  course  of  its  busineaa  atod  of  their 

jected  that  no  private  action  lay  against  a  employment,  the  corporatioD  ia  ratponiblt 

corporation  for  a  breach  of  its  du^,  even  as  an  individual  is  responsible  Qnder  siiailar 

though  special  injury  was  suffered,   the  circumstances.'*    This  rule  is  applicaUe  te 

only  remedy  being  by  information  or  in-  municipal  corporations,  bat  it  ia  qtplini 

(iictuient      And  it  was  specially  urged  with  greater  care.     Salt  Lake  C^ity  v.  Hal- 

that  there  were  technical  objections  to  lister,  118  U.  S.  256,  262  (1885)t  PhUaiM' 

maintaining  trespass,  or  trespass  upon  the  phia,  W.  &  B.  R.  R.  Co.  v,  Qii^c^.  XI 

cose.     These  objections  were  disposed  of  How.  202.     In  Qnigley's  CaM»  iiqw«»  it 

in  the  most  satisfactory  manner  by  the  was  held  that  the  railrottd  oompany  w^bt 

terse  and  luminous  judgment  of  Parsons^  be  liable  to  an  action  for  libel.     In  BseJ 

C.  J.,  who  decided  that  the  action  would  v.  Home  Sav.  Bank,  180  Maaa.  44S»  it  «M 

lie,    and    placed  the  decision   upon   the  held  that  the  bank  might  be  liabb  to  u 

broad  and  clear   grounds  stated  in  the  action  for  ^ndlicious  fromemtum.     hff^ 

text,  viz.:  that  private  corporations,  t.  e.,  sec.  978  a. 
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being  silent  upon  the  subject)  stood  upon  the  same  footing  as  re- 
spects liability  for  damages  arising  from  their  negUct  of  duty  as  in- 
dividuals and  private  corporations ;  and  it  was  decided  that  they  did 
not,  and  that  in  order  to  subject  them  to  a  civil  action  in  favor  of  an 
individual  for  n^lect  in  respect  to  their  public  duties  concerning 
highways,  though  such  duties  were  enjoined  by  statute,  the  legisla- 
ture must  expressly  give  the  action.  Applying  this  principle,  it 
was  accordingly  held,  in  Mower  v.  Leicester,^  that  a  town  was  not 
liable  in  a  common-law  action  for  damages  sustained  by  an  indi- 
vidual through  a  defect  in  the  highways  of  the  town.  This  case,  or 
the  English  case  upon  which  it  was  based,^  has  been  generally  fol- 

1  Mower   v.   Leicester,    9   Mass.   247  every  day  brought  and  supported.    But 

(1812).      '*  From  a  very  early  period  in  the  court  arrested  judgment,  saying  :  '  It 

MauaekuseUs  towns  have  heen,  liy  general  is  well  settled  that  the  common  law  gives 

laws,   required    to    keep    highways  and  no  such  action.     Corporations  created  for 

bridges  in  repair,  and  made  liable  to  ac-  their    own    benefit    stand  on  the    same 

tions  for  defects  therein  by  persons  sus-  ground,  in  this  respect,  as  individuals, 

taining  special  damage  in  tiieir  persons  or  But  quasi  corporations,  created  by  the 

property.     Mass.  Col.  St.  1648  ;  2  Mass.  legislature  for  purposes  of  public  policy, 

CoL  Rec.  229 ;  Mass.  Col.  Sts.  (ed.  1672)  are  subject,  by  the  common  law,  to  an 

12;  Prov.  St  1693-94  (6  W.  &  M.)  chap,  indictment  for  the  neglect  of  duties  en- 

ri.,  sees.  1,  6;  1  Prov.  Laws  (State  ed.),  joined  on  them  ;  but  are  not  liable  to  an 

130,  137  ;  Anc.  Chart.  65,  56,  267,  269 ;  action  for  such  neglect,  unless  the  action 

St.  1786^  chap.  Izxzi,  sees.  1,  7 ;  Rev.  St.  be  given  by  some  statute.' "     Hill  r.  Bo^ 

chap.  XXV.,  sees.  1,  22 ;  St.  1850,  chap,  ton,  supra ;  post,  sees.  965,  997,  1003. 
T.;  Gen.  Sts.   chap,   xliv.,  sees.  1,  22."         >  Russell  v.  Devon  Co.,  2  D.  &  E.  T.  R. 

Hill  V.  Boston,  122  Mass.  344,  850  (1877).  667.     In  this  case  an  individual  brought 

In  Mower  v,  Leicester,  says  Oray,  C.  J.,  his  action  against  the  county  for  an  injury 

"  the  question  was  directly  presented  for  he  sustained  by  its  neglect  to  repair  a 

jadgment,  in  an  action  at  common  law  county  bridge.    The  duty  to  repair  was 

against  a  town  [in  MassachusetU]  for  a  admitted.    That  the  defendant  was  liable 

personal  injury  caused  by  a  defect  in  a  to  indictment  for  neglect  to  repair  was 

highway,  of  which  the  town  had  not  had  conceded.     And  inasmuch  as  it  had  no 

the  notice  required  to  charge  it  under  the  corporate  fund,  or  means  of  obtaining  such 

statute.    It  was  argued  for  the  plaiDtiiT  a  fund,  out  of  which  a  judgment  could  be 

that  none  of  the  objections  which  pre-  satisfied,   and    because    each    inhabitant 

▼aOed   in  Russell  v.  Devon    County  [2  would  be  liable  to  satisfy  the  judgment 

T.  B.  667],  applied,  because  here  the  town  which  might  be  levied  on  one  or  two  indi- 

was  a  corporation  created  by  statute,  cajn-  viduals,  who  would  have  no  (practicable) 

hie  of  suing  and  being  sued,  was  bound  by  means    whatever  of    reimbursing    thein- 

statute  to  keep  the  public  highways  in  selves,  it  was  considered  that  the  action 

repair,  was  called  upon  to  answer  only  for  coidd  not  be  maintained.     But  this  reason 

its  own  default,  and  had  a  treasury  out  of  clearly  does  not  apply  to  ordinary  chartered 

which   judgments    recovered    against  it  municipalities,  or,  in  fact,  to  any  public 

might  be  satisfied  ;  and  that  the  objection  body  having  a  corporate  fund,  or  the  means 

that  a  mnltii^icity  of  actions  would  be  of  obtaining  one,  out  of  which  the  judgment 

the  consequence  of  levying  the  execution  may  be  satisfied.     In  Riddle  v.  Merritnac 

on  one  or  more  inhabitants  of  the  town  River  Canal  Prop.,  7  Mass.  169,  187,  the 

conid  have  no  effect,   because  it  would  decision  in  Russell  r.  Devon,  supra,  is 

eqoslly  apply  to  every  action  against  a  consiiiered  as  based  upon  ''sound  reason," 

tnwn  or  parish,  and  yet  such  actions  were  and  it  was  approved  in  England  in  Mack* 
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lowed  throughout  the  New  England  States,  and  has  resulted  in  the 
establishment  therein,  and  in  the  very  general  recognition  elsewhere, 
of  the  doctrine  that,  without  a  statute  giving  it,  no  private  action 
lies  against  towns  in  New  England  or  other  qiuisi  corporations,  for 
the  neglect  of  duties  imposed  on  them  by  general  legislative  enact- 
ment applicable  to  all  such  corporations  as  governmental  or  public 
agencies. 


§  963.  Limited  Liability  of  ConntieB.  —  According  to  the  prevail- 
ing rule,  counties  are  under  no  liability  in  respect  of  torts,  except  as 
imposed  (expressly  or  by  necessary  implication)  by  statute.  They 
are  political  divisions  of  the  State  created  for  convenience,  and  are 
usually  regarded  not  to  be  impliedly  liable  for  damages  suffered  in 
consequence  of  neglect  to  repair  a  county-road  or  bridge ;  ^  such  a 


innon  v.  Penson,  25  Eng.  L.  &  Eq.  457 
(1854).  It  is  reviewed  aud  coinmented  on 
in  many  sabsequent  cases ;  see  particu- 
larly, Weigh tman  v.  Washington  Corp.,  1 
Black  (U.  S.),  39,  52,  58  ;  Morey  v.  New- 
fane,  8  Barb.  (N.  Y.)  645  ;  Yt)ung  v. 
Edgefield  R.  Comm'rs,  2  Nott  &  McC. 
(S.  C.)  537  ;  Beardsley  v.  Smith,  16  Conn. 
375 ;  Ball  v,  Winchester,  32  N.  H.  443  ; 
Gihnan  v.  Laconia,  55  N.  H.  130  (1875); 
8.  0.  20  Am.  Rep.  175,  explaining  and 
limiting  Ball  v,  Winchester ;  Eastman  v, 
Meredith,  36  N.  H.  284  (1858),  cited 
tn/ra,  sec.  964,  note.  MoConuell  v, 
Dewey  (road  supervisor's  liability),  5  Neb. 
885  (1875);  1  Thomps.  Neg.  chap.  xv. 

Mode  of  enforcing  liaHlities  of  New 
England  Uncns,  It  may  here  be  re- 
marked that,  ai  common  law,  corporators 
are  not  personally  liable  for  the  debts  of  the 
corporation  f  but  by  usage  and  practice,  pe- 
culiar in  this  country  to  the  New  England 
States,  quasi  corporations,  as  towns,  coun- 
ties, and  jmrishes,  are  an  exception  to  this 
rule,  and  private  property  may  be  taken 
to  satisfy  a  corporate  judgment.  The  his- 
tory of  thLs  anomalous  usage,  and  the  rea- 
sons for  it,  are  stated  at  large  by  Church, 
J.,  in  Beardsley  v.  Smith,  16  Conn.  868 
(1844).  See,  also.  Hill  v.  Boston,  122 
Mass.  344  (1877);  8.  c.  28  Am.  Rep.  832  ; 
Union  ».  Crawford,  19  Conn.  331  ;  Fer- 
nald  V.  Lewis,  6  Me.  264,  2C8,  per  IVcstmi, 
J.;  Brewer  ».  New  Gloucester,  14  Mass. 
216  ;  Merchants'  Bank  r.  Cook,  4  Pick. 
(Mass.)  405,  414;    Chase  v,   Merrimack 


Bank,  19  Pick.  (Mass.)  564;  OatkiU  ft. 
Dudley,  6  Met  (Mass.)  551.  The  nage, 
as  established  by  statute,  is  not  a  taking 
of  property  without  "  due  process  of  Isw." 
Eames  v.  Savage,  77  Me.  212.  See,  sIkh 
ante,  sec  849,  note.  Remedy  of  inhabit- 
ant  over.  Been  v.  Botsford,  8  Day  (Cmui.), 
159.  Index,  tit  New  England  Tomut. 
But  it  is  otherwise  in  case  of  corporatioBS 
proper ;  and  the  author  is  swue  of  as 
instance,  out  of  New  England,  even  in 
the  case  of  quasi  corporations,  in  which, 
without  a  statute  to  that  effect,  prirats 
property  has  been  considered  liable  to  pay 
public  debts.  Ante,  sees.  576,  849,  nolp, 
861,  note ;  North  Lebanon  v.  Arnold,  17 
Pa.  St.  488  ;  Miller  v.  McWaiiams»  50 
Ala.  427  (1874);  8.  c.  20  Am.  Rep.  297. 
In  accord  with  the  author's  views  are  FUxi 
V.  St.  Louis,  69  Ma  841  ;  Bnbham  t. 
Hinds  Co.  Sup.,  54  Miss.  368  ;  Eincaidfli. 
Hardin  Coun^,  58  Iowa,  480,  distingiiidi- 
ing  Wilson  v,  Jefferson  County,  IS  lows, 
181 ;  8.  P.  Sherboume  v.  Ynba  County,  21 
Cal.  118;  Mitchell  V.  Rockland,  52  Me.llS; 
Symonds  v.  Clay  Co.  Sup.,  71  111.  855; 
Crowell  V,  Sonoma  Ck>unty,  85  Cal.  818. 
In  the  chapters  on  Corporate  Bonndariei» 
Dissolution,  Contracts,  and  Mandamus  «■ 
have  had  occasion  to  consider  the  reus* 
dies  of  creditors  against  municipal  wsA 
public  corporations,  to  which  the  raadsrii 
referred. 

1  Post,  sees.  997-1008,  1022,  10t8«; 
Brabham  v.  Hinds  Co.  Sup.,  64  Wm, 
868;  Hollenbeck  t.  Winnebago  Cona^ 
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liability,  unless  declared  by  statute,  is  generally,  but  not  quite  univer- 
sally,  denied  to  exist.^  On  the  same  grounds,  such  organizations  as 
townships,  school-districts,  road-districts,  and  the  Uke,  though  possess- 
ing corporate  capacity  and  power  to  levy  taxes  and  raise  money,  for 
their  respective  public  purposes,  have  been  very  generally  consid- 
ered not  to  be  liable  in  case,  or  other  form  of  dvil  action,  for 
neglect  of  pMic  duty,  unless  sicch  liability  be  created  by  stattUe,^ 
A  catinty,  though  it  has  power  to  erect  and  repair  public  buildings, 
and  to  levy  and  collect  a  tax  for  that  purpose,  is  not  responsible,  in 
the  absence  of  a  statute  making  it  so,  for  injuries  resulting  from  the 
unsafe  and  dangerous  condition  of  county  buildings,  especially  where 
there  exists  no  statute  authorizing  the  levy  of  a  tax  to  satisfy  such  a 
judgment.    A  county  was  accordingly  held  not  to  be  liable  for  an 

95  IlL  148  ;  Waltham  v.  Kemper,  55  111.  Comm'rs  v.  Martin,  4  Mich.  557  ;  Loril- 

846 ;    White  v.  County,    58    111.    297  ;  lard  v.  Monroe,  11  N.  Y.  392  ;  Reardon  v. 

Granger  v.  Pulaski  County,  26  Ark.  37  St  Louis,  36  Mo.  555 ;  Tritz  v.  Kansas 

(1870) ;  White  v,  Chowan  Co.  Comm*rs,  City,    84  Mo.  632 ;  Sherboume  v.  Yuba 

90  N.  C.  437  ;  Abbett  v.  Johnson  County,  County,  21  CaL  113  ;  State  v.  Hudson 

114  Ind.  61  (1887) ;  Shearm.  &  Red.  Neg.  County,  30  N.  J.  L.  137  ;  Weightman  r. 

(4th  ed.),  sec  256,  note,  and  cases  cited.  Washington  Corp.,  1  Black  (U.  S.),  39  ; 

1  Cases,  supra  ;  post,  sees.  996-1003,  Eastman  v.  Meredith,  36  N.  H.  284  ;  Sut- 

1022, 1023;  Askew  v.  Hale  County,  54  Ala.  ton  v,  Carroll  Co.  Pol.  Bd.,  41  Miss.  236; 

639  ;  8.  c.  25  Am.  Rep.  730  ;   Barbour  Treadwell  v,   Hancock  Co.  Comra'rs,  11 

County  V,  Horn,  48  Ala.  566.  Ohio  St.  190,  per  OJiolson,  J.  ;  Hodges  v. 

In  Indiana  it  is  considered  that  the  Madison  County,  6  111.  567  ;  Sussex  Co. 

diUy  of  the  county  to  keep  bridges  in  repair  Freeh,  v.  Strader,  3  Harr.  (18  N.  J.  L.) 

if  imperative,  and  having  the  power  to  108  ;  Van  Eppes  v.  Comm'rs,  25  Ala.  460 

make  appropriations  of  money  for  that  (1854);    Larkin  v.   Saginaw  County,   11 

purptse,  the  county  is  held  impliedly  liable  Mich.  88 ;  Bray  v.  Walltngford,  20  Conn. 

for  damages  sustavud  by  a  traveller  from  416,  419 ;  HoUenbeck  v.  Winnebago  Co., 

a  county  bridge  negligently  suffered  to  re-  95  111.  148  ;  ante,  sees.  22,  66,  961,  and 

main  out  of  repair.    House  v.  Montgomery  cases  cited.    The  doctrine  of  the  text,  as 

Co.  Comm'rs,  60  Ind.  580  ;  Knox  County  elsewhere  shown  in  this  chapter,  does  not 

r.  Montgomery,  109  Ind.  69,  and  cases  apply  to  New  England  towns,  whei*e  the 

cited;    Abbett  v,  Johnson  County,    114  duty  is  private  or  corporate,   as  distin* 

Ind.  61  (1887).      Post,  sees.   997-1003,  guished  from  public  ;  nor  does  it  appear 

1022,  1023  a.  to  be  applied  when  the  wrongful  act  is 

In  Nebraska  the  general  rule  of  the  in  the  nature  of  a  trespass  upon  the  prop* 

nan-liability  of  ^  counties  in  such  cases  is  erty  rights  of  others.     Gilmau  v.  Laconia, 

held.    Woods  v.  Colfax  Co.  Comm'rs,  10  55  N.  H.  130  (1875);  s.  c.  20  Am.  Rep. 

Keb.  552  (1880) ;  8.  c.  23  Alb.  L.  J.  14.  175,  explaining  and  limiting  Ball  v,  Wiu- 

*  Text  approved.     Kincaid  v,  Hardin  Chester,  32  N.  H.  435  ;  Weed  v.  Greenwich, 

County,  53  Iowa,  430  ;  s.  c.  5  N.  W.  Rep.  45  Conn.  170.      In  order  to  establish  a 

590  ;  Lane  v,  Woodbury,  58  Iowa,  462  ;  liability  upon  such  an   organization  for 

8.  P.  Bartlett  r.  Crozier,  17  Johns.  (N.  Y.)  damages,  it  must  be  shown  that  prior  to 

439 ;  Famum  v.  Concord,  2  N.  H.  392  ;  the  accident  the  corporation  must  have 

Adams  v.  Bank,   1    Me.   361  ;  Rixter  v.  had  exclusive  control  of   the  bridge  or 

Winooski  Tump.  Ca,  22  Vt.  123  ;  Beard-  building  where  the  injury  occurred.   Titler 

sley  V,  Smith,  16  Conn.  375 ;  Chidsey  v,  v.  Iowa  County,  48  Iowa,  90 ;  HoUenbeck 

Canton^   17  Conn.   475  ;    Nilea  Tp.   H.  v.  Winnebago  County,  supra. 
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injury  suffered  by  the  plaintiff,  who,  when  in  attendance  upon  coait 
as  a  witness,  was  precipitated  into  the  cellar  of  the  court-house,  in 
consequence  of  the  negligent  omission  of  the  agents  or  officers  of  Hu 
county  to  guard  or  light  a  dangerous  opening  leading  into  the  cellar.^ 

1  Liability  of  counties  for  neglect  of  giving  such  an  action.  The  €k>Tenior  % 
officials,  dx.  Post,  sees.  997-1003,  1022,  Clark  Co.  Inf.  Ct  Jus.,  19  Oa.  97  (1S55), 
1023  ;  Index,  tit.  County  ;  Hamilton  Co.  citing  Russell  «.  Devon  County,  2  D.  4 
Comm'rs  v.  Mighels,  7  Ohio  St.  109  (1857),  £.  T.  R.  661 ;  8.  p.  Uaygood  v.  Clark  Co. 
cited  anie,  sec.  25,  note,  overruling  the  Inf.  Ct  Jus.,  20  Ga.  845.  See^  alao^ 
early  case  of  Brown  Co.  Comm'rs  v.  Butt,  Peters  v.  State,  9  Oa.  109 ;  Scales  v.  Chat* 
2  Ohio,  348,  recognized,  but  without  exam-  tahoochee  Co.  Ord.  (non-repair  of  bridgn), 
ination,  as  authoritative,  in  Richardson  v,  41  6a.  225.  The  non-liaMlity  of  coontiei 
Spencer,  6  Ohio,  13,  following  Russell  v.  in  Virginia,  in  the  absence  of  a  atatnte 
)  Devon  C/Ouuty,  2  D.  &  K  T.  R.  661,  ap-  declaring  the  liability,  is  asserted  by  ths 
proving  Riddle  t;.  Merrimac  River  Canal  Court  of  Appeals  in  Fry  v.  Albemarle 
Prop.,  7  Mass.  169  ;  Mower  v.  Leicester,  County  (Nov.  1889),  not  yet  officially  le- 
9  Mass.  247 ;  Young  v,  Edgefield  R.  ported.  The  county  was  aaed  to  reoorer 
Comm'rs,  2  Nott  &  McC.  (S.  0.)  537 ;  damages  resulting  from  the  alleged  d^- 
White  V.  City  Council,  2  Hill  (S.  C),  571;  gence  of  a  State  convict  engaged  in  work- 
Ward  V,  Hartford  County,  12  Conn.  404  ;  ing  on  the  public  roads,  and  of  the  alkged 
Sussex  Co.  Freeh,  v,  Strader,  3  Harris  negligence  of  a  saperintendent  who  mi 
(N.  J.),  108  ;  Kincaid  V.  Hardin  County,  appointed  under  the  authority  of  State  law. 
53  Iowa,  430  (1880)  (distinguishing  WU-  «Xo  suit,"  said  the  court,  "can  he  main- 
son  V.  Jefferson  County,  13  Iowa,  181 ) ;  tained  against  the  county  of  Albemrie 

8.  P.  Sherboume  v.  Yuba  County,  21  Cal.  upon  the  principle  of  re^Hmdtat  ra^frMr, 
113 ;  Mitchell  v,  Rockland,  52  Me.  118 ;  because  the  relation  of  master  and  aerrint 
Dosdall  V,  Olmsted  Couuty  (failure  to  re-  did  not  exist.  Such  officers  are  qmad 
pair  court-house),  30  Minn.  96 ;  Crowell  public  officers  of  the  State  ;  for,  althoofj^ 
V.  Sonoma  County,  25  Cal.  313  ;  Hedges  the  officer  in  charge  was  appointed  by  tht 

9.  Madison  County,  6  111.  557 ;  Holleubeck  county,  yet  the  office  and  duties  inddeot 
V.Winnebago  Co.  (defective  construction  of  to  it  were  created  by  an  act  of  the  l^giila* 
public  building),  95  III.  148;  Symonds  v.  ture,  for  the  general  public  welfue;  the 
Clay  Co.  Sup.  (negligent  setting  fire  to  public  roads  of  Albemarle  eonaty  bug 
brush  by  county  employee),  71  111.  355 ;  highways  of  the  commonwealth  for  the 
Fowle  0.  Alexandria,  3  Pet.  409 ;  Morey  common  benefit  of  all  the  people  of  the 
V.  Newfane,  8  Barb.  (N.  Y.)  645.  See  State  who  have  a  right  to  use  them.  We 
similar  case  of  Eastman  v.  Meredith,  in-  have  been  referred  to  numeroos  j^trwrM 
fra,  sec.  964,  note.  See,  also,  sec.  986,  concerning  the  character  of  the  daty  it- 
and  note.  But  a  city  is  liable.  Campbell  quired  of  these  and  other  officials  sioiflsrly 
V.  Montgomery,  53  Ala.  527 ;  s.  c.  25  Am.  situated,  drawing  a  distinction  where  the 
Rep.  156.  Nor  is  a  township  liable  in  duty  is  for  the  benefit  of  the  general  pabiie 
Kansas.  Eickenberry  v.  Bazaar,  22  Kan.  and  where  it  is  for  the  benefit  of  a  eorpoia- 
556.  It  was  said,  arguendo,  in  7  Ohio  St.  tion,  but  we  do  not  cite  them.  They  tie 
109,  supra,  that  a  municipal  corporation  more  distinctly  applicable  to  ni't^p* 
proper  would,  under  like  circimistances,  corporations  proper  than  to  sack  oi^puitB* 
have  been  liable.  Sec,  on  this  point,  in-  tions  as  counties,  which  are  rather  politied 
fra^  sees.  974-983  ;  Cleveland  t;.  King,  132  subdivisions  of  the  State,  or,  sm  ■iwiiilliw 
(J.  S.  295.  So  in  Georgia,  a  county,  denominated,  '  quasi  corporations.*  ** 
although  it  is  its  duty  to  keep  a  good  and  A  county  is  not  liable  for  a  nuimma  U 
sufficient  jail,  is  not  liable  for  an  escape  a  citizen  in  the  erection  of  a  jail  in  thi  !■* 
caused  hy  the  insujiciency  of  the  jail,  mediate  vicinity  of  his  residency  or  ki 
though  the  sheriff  may  have  been  made  suffering  it  to  become  so  filthy  and  diM^ 
liable   therefor,   there   being  no   statute  derly  as  to  be  a  nuaanee  to  Idm  sad  Mi 
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§  964  (763).  Btatotoxy  and  ImpUed  LiabiUty  of  New  Englaiid 
Towns.  —  In  New  England,  aa  will  hereafter  be  shown,  there  is,  in-* 
deed,  a  liability  on  both  cities  and  toums  for  injuries  caused  by  unsafe 
or  defective  highways  and  streets,  but  this  liability  is  regarded  as  wholly 
and  strictly  statutoiy.  The  rule  of  law  above  mentioned  ^  is  there 
adhered  to,  but  it  is  not  of  universal  application  even  as  to  towns, 
for  it  is  considered  that  thsre  may  be  other  instances  in  which  they 
are  civilly  liable  for  neglect  of  duty,  without  an  express  statute  to  that 
effect?  Speaking  of  the  rule  established  in  the  before-mentioned 
case  of  Mower  v.  Leicester,  that  a  private  action  cannot  be  main- 
tained against  a  quasi  corporation  for  neglect  of  public  duty  un- 
less the  action  be  given  by  statute,  Mr.  Justice  Metcalf,  in  a  much 
later  case,'  says :  ^  And  so  it  has  ever  since  been  held  by  this  and 

fuoStf,  Wehn  v.  Gage  Co.  Comm'rs,  5  actioii  thereon  against  the  county  for  the 
NeK  404 ;  s.  p.  Crowell  v.  Sonoma  Conn-  amount.  In  such  action  it  is  not  neces- 
tjv  25  Cd.  818 ;  Threadgill  v.  Anson  Co.  sary  that  he  should  set  forth  that  he  had 
Comm'rSy  99  N.  C.  352  (not  liable  for  a  previously  presented  the  claim  to  the  county 
mnsance  on  oonrt-hoose  square).  County  board  for  their  aUowance.  Such  presenta* 
amrti  in  Missouri  are  not  agencies  of  the  tion  does  not  constitute  any  part  of  his 
county,  bat  a  bnmch  of  the  State  judiciary,  cause  of  action.  Ordinarily  the  records  of 
and  hence  the  county  is  not  liable  for  the  county  furnish  the  best  evidence  of 
their  judicial  action  or  non-action.  Mil-  the  acts  and  proceedings  of  the  commis- 
lor  V,  Iron  County,  29  Mo.  122  ;  State  o.  sioners,  but  when  such  acts  and  proceed- 
St.  Loub  Co.  Court,  84  Mo.  546.  The  ings  amount  in  law  to  a  contract,  and  this 
counitf  is  part  of  the  body  of  the  State,  for  services  or  property,  or  something  of 
Commonwealth  v.  Brice,  22  Pa.  St.  211.  yalue  to  be  furnished,  and  such  contract 
It  iM  liable  as  at  common  law  for  services  of  has  been  executed  by  the  other  party,  and 
physieiaju  in  making  a  post  mortem  exam-  the  county  has  received  the  benefit  of  it, 
ination  at  request  of  coroner.  Allegheny  it  would  not  be  proper  to  allow  the  county 
Coonty  9.  Shaw,  84  Pa.  St.  801.  But  not  commissioners  to  defeat  an  action  merely 
liable  for  medical  treatment  of  prisoner  because  the  commissioners  and  their  clerk 
taken  ill  on  his  triaL  Conmionwealth  o.  had  failed  to  do  their  duty  by  making 
Hall,  7  Watts  (Pa.),  290 ;  supra,  sec.  938,  their  records  show  all  their  acts  and  pro- 
mote. Liability  of  counties  on  voarrants  ceedings.  In  such  a  case,  where  the 
or  orders.  See  Index,  tit.  Orders,  War'  records  are  silent  with  reference  thereto, 
ramts,  Boad  districts  are  political  subdi-  the  contract  may  be  shown  by  parol  evi- 
TLsions  of  counties,  and  road  officers  are  dence.  Gillett  v.  Lyon  Co.  Comm'rs,  18 
not  liable  to  civil  action  unless  by  force  of  Kan.  410.  See  Index,  tit  County;  Mat^ 
statute.  McConnell  o.  Dewey,  5  Neb.  365,  damus  ;  Records  and  Documents, 
892  (1877).  If  a  statute  creates  a  claim  ^  Supra,  sec.  962. 
or  liability  against  a  county,  and  provides  ^  Oliver  v,  Worcester,  102  Mass.  489, 
no  remedy  for  its  enforcement,  an  action  496  (1869) ;  8.  c.  8  Am.  Kep.  485  j 
at  law,  by.  ordinary  summons  and  com-  Blodgett  v.  Boston,  8  Allen  (Mass),  287 
plaint,  will  lie.  Lowndes  County  o.  Hun-  (1864) ;  Stickney  v.  Salem,  3  Allen  (Mass.), 
ter,  49  Ala.  507  (1873).  See  Index,  tit  874  ;  Chidsey  v.  Canton,  17  Conn.  475, 
Mandamus.  478  (1846),  approving  Mower  v.  Leicester, 
Where  a  claim  against  a  county  for  9  Mass.  247  ;  Reed  v.  Belfast,  20  Me.  246. 
money  is  properly  presented  to  the  county  See,  also,  Weisenberg  v,  Winneconne,  56 
board,  and  they  fail  or  refuse  to  take  any  Wis.  667  ;  infra,  sees.  996,  997,  1000, 
aetion  thereon,  or  fail  or  refuse  to  allow  1001. 
tbe  aame,  the  holder  may  then  commence  an'  '  Bigelow  v,  Bandolph,  14  Gray  (Mass.), 
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other  courts.     This  rule  of  law,  however,  is  of  limited  appHeation. 
It  is  applied  in  the  case  of  towns  only  to  the  neglect  or  omission 

641,  543  (1860) ;  Eastman  v.  Meredith,  36  subject  towns  to  a  civil  action  for  negiect 

N.  H.  284  (1856),  and  Conrad  v.  Ithaca,  to  perform  a  pablic  duty.     Towns  in  Ntm 

16  N.  Y.  158  (1857),  elsewhere  referred  Hampshire  and  the  New  England  StataSi 

to,  are  approved.     The  extract  in  the  text  it  is  stated,  are  created  by  general  law. 

from   Bigelow  v.  Randolph  approved  by  They  give  no  assent,  at  least  no  expreM 

Sherwood,  J.,   in  Hannon  t;.   St.   Louis  assent,  to  the  act  creating  them.     They  are 

County,  62  Mo.   313,  316  (1876).    See,  involuntary  territorial  and  political  divi- 

also,  ante,  sees.  25,  ^^,  961  et  seq.  ;  post,  sions  of  the  State,  for  the  purposes  of  ^v* 

sees.  974,  980, 1043,  1053.  emment  and  municipal  regulation.    They 

New  England  tovm  ;  liability  for  ne-  are  declared  by  statute  to  be  corporations, 

gleet  of  public  duty ;  defective  town-house,  but  this  does  not  enlaige  their  duties  or 


The  question  of  the  right  to  maintain  an  liabilities.     Anie,  sees.  22,  29.     The 

action  against  a  New  England  town  (the  was  considered  to  be  one  of  new  impres- 

nature  of  which  has  been  before  consid-  sion,  and  on  these  grounds  was  distin- 

ered)  for  neglect  of  duty,  in  the  absence  guished  by  the  court  fh>m  cases  in  England 

of  statute  either  giving  or  prohibiting  such  decided  under  charters  which  imposed  a 

an  action,  was  learnedly  and  ably  exam-  public  duty  upon  the  corporation  as  ths 

ined  by  the  Supreme  Court  of  New  Hamp*  condttion  or  price  of  the  corporate  frauAisa, 

shire,  in  the  case  of  Eastman  v,  MerediUi,  and  from  cases  decided  in  other  States  in 

just  mentioned  and  heretofore  referred  to  this  country,  in  which  cities  and  towns 

{a)ite,  sec  29).     The  material  facts  were,  have  been  held  liable  torn  civil  action  for 

that  the  defendant  (the  town  of  Meredith)  neglect  to  perform  public  duties  growing 

built  a  town-house,  in  which,  among  other  out  of  grants  conferring  special  powers  and 

purposes,   to  hold  town-meetings.      The  privileges  for  local  advantage  or  benefit 

house,   by  the  negligence  of  those  who  Ante,  sec.  66 ;  see  infra^  sees.  965»  974^ 

built  it  for  the  town,  was  so  defectively  980,  983,  1048  et  seq. 
constructed  that  the  flooring,  at  an  annual         Conformably  to  these  prindplea,  it  wm 

town-meeting,  gave  way,  and  the  plaintiff,  held  in  Bigelow  v.  Randolph,  14  Gny, 

an  inhabitant  and  legal  voter,  in  attend-  541,  above  cited,  that  a  town  in  ifoMS- 

ance  upon  the  meeting,  received  a  serious  chusetts  which  has  assumed  the  duties  of  a 

bodily  iHJury.     The  plaintiff's  injury  was  school-district  ia  not  liable  for  an  u^urjf 

caused  by  the  insufficiency  of  the  building,  sustained  by  a  scholar  attending  the  puUie 

The  court  concedes  for  the  argument  that  school  from  a  dangerous  excavation  in  Iks 

it  was  the  duty  of  the  town  to  provide  a  school-house  yard,  owing  to  the  negligent 

safe  and  suitable  place  for  holding  town-  of  the  town  officers.     On  the  same  groond 

meetings  (see  ante,  sec.  22,   note),  and,  it  has  since  been  held,  in  an  eUboiati 

treating  the  case  on  this  basis,  states  the  opinion,  that  a  child,  attending  a  pnUie 

question  to  be  decided  thus :  "  Whether  school  in  a  school-house  provided   bf  a 

a  citizen  of  the  town  who  suffers  a  pri-  city,  under  the  duty  imposed  opoo  it  hf 

vate'  injury  in  the  exercise  of  his  public  general  laios,  cannot  mMnt^fn  an  actioa 

rights,  from  neglect  of  the  town  to  perform  against  the  city  for  an  iignry  soflend  bf 

this  public  duty,  can  maintain  an  action  reason  of  the  unsafe  condition  of  a 

against  the  town  to  recover  damages  for  in  the  school-house,  over  which  he  is 

the  injury  ? '  -     It  was  held  that  the  plain-  ing.    Hill  v.  Boston,  1 22  Mass.  344  (1877) ; 

tiff  could  not  recover ;  and  this  decision  8.  c.  23  Am.  Rep.  832  ;  tn/ra,  sec.  965 ; 

rests  mainly  upon  the  ground  that  a  stat-  Sullivan  v.  Boston,  126   Mass.  540 ;  8.  P. 

nte  is  nece5»ary,  and  has  been  uniformly  Finch  v.  Toledo  Bd.  of  Ed.,  30  Ohio  SL 

so  considered  in  New  England  since  the  87.     See  and  compare    Baaaett  «.  Fiili 

early  cases  of  Riddle  v.  Merrininc  River  (defective  school-house  floor),  75  K.  T. 

Canal   Prop.,  7  Mass.    169,  187  {mpra,  803  ;  8.  c.  below,  IS  Hun,  209  •  and  Doo- 

sec.  962,  note),  and  Mower  v.   Leicester,  ovan  v.  Bd.  of  Education,  85  N.  7.  117 ; 

9  Mass.  250  {supra,  sec.  962),  in  order  to  ante,  sec.  961,  nota ;  Wf/ra,  ■ec  9^  DoHb 
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of  a  town  to  perform  those  duties  which  are  imposed  upon  all  towns, 
without  their  corporate  assent,  and  exclusively  for  public  purposes, 
and  not  to  the  neglect  of  those  obligations  which  a  town  incurs 
when  a  special  duty  is  imposed  on  it,  with  its  consent,  express  or 
implied,  or  a  special  authority  is  conferred  on  it,  at  its  request  In 
the  latter  cases,  a  town  is  subject  to  the  same  liabilities,  for  the 
n^lect  of  those  special  duties,  to  which  private  corporations  would 
be,  if  the  same  duties  were  imposed  or  the  same  authority  conferred 
on  them,  including  their  liability  for  the  tvrongful  neglect  as  well  as 
the  vyrongfal  acts  of  their  officers  and  agents," 

§  965.  Same  subjeot.  Hill  ▼.  Boston.  —  The  question  of  the  im^ 
plied  liability  of  a  municipal  corporation  for  the  neglect  of  a  public 
duty  resulting  in  special  damage  to  an  individual  has  at  a  later 
date  undergone,  in  the  Supreme  Judicial  Court  of  Massachusetts, 
the  most  thorough  examination  to  which,  perhaps,  it  has  ever 
been  subjected.^  The  opinion  of  Mr.  Chief  Justice  Gray,  for  learned 
research,  for  the  analysis  of  the  leading  judgments  on  the  subject  in 
England  and  America,  and  critical  observations  upon  them,  is  so  in- 
trinsically valuable  that  it  will  be  studied  by  all  who  desire  to  trace 
the  history  of  the  law  on  this  point,  and  to  know  its  exact  condition. 
The  case  was  this :  the  plaintifT,  a  child  eight  years  of  age,  attend-' 
ing  a  public  school  provided  by  ths  city  of  Boston,  vms  injured  by 
reason  of  the  unsafe  condition  of  the  staircase  in  the  school-house,  and 
for  the  special  damage  thus  sustained  an  action  of  tort  was  brought 
against  the  city.    No  statute  gave  or  denied,  in  terms,  the  right  of 

Untafe  court-house.    Supra,  sec  968,  and  "be  liable  to  ]iim.     Chicago  r.  O'Brennan, 

note;  Thomps.  Neg.  chaps,  xv.,  xvi.  65  111.  160  (1872).     See,  infra,  sees.  965- 

Where  the  plaintiff  received  a  personal  967.    A  city  is  not  liable  in  damages  for 

injury  by  the  falling  of  a  portion  of  the  injuries  inflicted  upon  a  person  by  the 

Iridt  and  pla^ering  in  a  room  occupied  by  fall  of  a  market-house  caused  by  a  wind 

a  CITY  as  a  common-council  room,  it  was  storm  of  unprecedented  force  and  violence, 

beld  that  if  the  dangerous  condition  of  the  Flori  v.  St.   Louis,  69  Mo.  341   (1879). 

premises  at  the  time  of  the  accident  was  The  general  liability  of  municipalities  for 

the  result  of  causes  beyond  the  control  of  iiijuries  caused  by  falling  substances  on 

the  city  authorities,  and  the  injury  hap-  streets  and  public  places  is  discxiBaed  helow, 
pened  before  the  lapse  of  a  reasonable         ^  Hill  v.  Boston,  122  Mass,  844  (1877), 

tune  to  restore  them  to  a  safe  condition,  followed  in  Tindley  v.  Salem,  187  Mass. 

the  city  would  not  be  liable.     But  al-  171,  where  the  Massachusetts  decisions  are 

though  the  original  cause  might  have  been  classified  by  C.  Allen,  J.  ;  Wixon  v.  New- 

inevitable  accident,  yet  if  the  city  author-  port,  18  R.  I.  464,  where  a  city  was  held 

ities  continued  to  use  the  building  for  not  to  be  liable  for  a  defect  in  heating  a 

public  meetings  of  the  council,  and  failed  public  school  building  whereby  a  pupil 

to  repair  the  premises   in    a  reasonable  was  injured,  the  duty  of  the  city  being  a 

time,  and  the  injury  happened  in  conse-  public,  and  not  a  corporate  duty.    Ants, 

quence  of  such  neglect,  while  the  plaintiff  sees.  961,  note,  964.    Post,  sees.  982,  and 

in  exercise  of  dne  care,  the  city  would  note,  996,  997. 
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action  in  sncli  a  case.  The  charter  of  the  city  contained  no  proTi- 
sion  in  respect  of  schools  or  school-houses ;  but  a  general  staiyte 
applicable  throughout  the  Commonwealth,  made  it  the  imperatiTS 
duty  of  all  cities  and  towns  to  provide  and  maintain  schooUhonsei. 
It  was  held,  conceding  the  negligence  of  the  city  in  respect  to  the 
condition  of  the  staircase,  that  the  action  could  not  be  sustained. 

§  965  a.  Same  subjeot.  Principle  of  the  Deotelcm ;  Ckoimd  ol 
Zdability  statecL  —  The  principle  of  the  decision  was  stated  to  be  that^ 
according  to  the  well-settled  law  of  Massachusetts,  no  private  action, 
unless  authorized  by  express  statute,  can  be  maintained  against  a 
town  or  city  for  the  neglect  of  a  public  duty  imposed  upon  it  as  the 
agent  of  the  public,  by  general  laws  for  the  benefit  of  the  pablic,  and 
from  the  performance  of  which  the  corporation  receives  no  profit  or 
special  advantaga  Whether  the  result  would  have  been  different  if 
the  duty  in  question  had  been  imposed  on  the  city  by  a  tpecial  char- 
ter was  not,  of  course,  decided,  but  the  reasoning  is  evidently  against 
any  distinction  based  upon  the  particular  mode  in  which  such  a 
duty  is  prescribed.  Whether  the  neglected  duty  involves  a  liability 
depends,  in  the  judgment  of  the  court,  upon  the  nature  of  the  duty; 
that  is  to  say,  whether  it  is  imposed  for  the  pecuniary  profit  or  other 
special  advantage  of  the  city,  —  if  so,  the  city  is  liable ;  or  whether  it 
is  a  duty  imposed  upon  the  city  as  a  public  instrumental]^  of  the 
State,  without  pecuniary  or  other  special  advantage  to  the  oity,  —  if 
so,  the  city  is  not  liable.  After  a  critical  examination,  in  the  same 
case,  of  the  decisions  in  England  on  the  sicbject  of  the  implied  liabil" 
Uy  of  municipal  corporations  to  civil  actions  for  neglect  of  dutg,  the 
doctrine  they  establish  is  thus  stated  :  *'  The  result  of  Uie  English 
authorities  is,  that  when  a  duty  is  imposed  upon  a  municipal  cor- 
poration for  the  benefit  of  the  public,  without  any  consideration  ur 
emolument  received  by  the  corporation,  it  is  only  where  the  duty  is 
a  new  one,  and  is  such  as  is  ordinarily  performed  by  trading  oorpon- 
tions,  that  an  intention  to  give  a  private  action  for  a  neglect  in  its 
performance  is  to  be  presumed.**  ^  And  the  dedsions  in  this  coon- 
try  which  hold  otherwise  (notably  those  in  reference  to  defective 
highways)  are  considered  by  the  eminent  judge  who  delivered  the 
opinion  of  the  court  as  not  founded  on  sound  principlea  That  this 
general  view  of  the  restricted  liability  of  municipal  corporatioiis  is 

^  Kil\v.  Boston,  9upra,  per  Gray,  C.J,,  Neg.  (4th  ed.)  mic  2SS,  note,  sad  i^ 

ir^fi^  sec.  982,  where  the  leading  English  printed  in  2  Thompt.   Veg,  eha|k  itL 

dedsions  are  succinctly  stated.     HiU  v.  Pod,  sees.   98S»  1022»  1028 ; 

Boston,  followed  in  Tindley  v.  Salem,  187  961,  and  eases  died  in  note ;  ■•& 

Mass.  171 ;  commented  on,  Shearm.  k  Red.  note ;  see.  9S4»  and  note. 
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flound  there  can  be  little  doubt ;  bat  what  duties  are  imposed  for  the 
exclusive  benefit  of  the  public,  and  what  powers  are  given  and  what 
duties  are  enjoined  for  the  special  emolument  or  benefit  of  the 
municipality,  and  which  may,  therefore,  be  regarded  as  the  basis 
of  an  implied  civil  liability,  if  their  exercise  -or  performance  is 
Delected  to  the  injury  of  individuals,  are  questions  which  have 
given  rise,  as  we  shall  see  in  the  course  of  this  chapter,  to  conflicting 
judgments. 

§  966  (764).  Implied  Liability  of  Monioipal  Corporations  proper 
for  Mlafaaaanoe  and  Nonfeasance ;  Its  Limits.  —  As  respects  munir 
eipal  corparfUums  proper^  whether  specially  chartered  or  voluntarily 
oiganixing  under  general  acts  of  the  character  before  alluded  to,^  it 
is,  we  think,  universally  considered,  even  in  the  absence  of  a  statute 
givixig  the  action,  that  they  are  liable  for  acts  of  misfeasance  posi- 
tively injurious  to  individuals,  done  by  their  authorized  agents  or 
officers,  in  the  course  of  the  performance  of  corporate  powers  consti- 
tutionally conferred,  or  in  the  execution  of  corporate  duties ;  and  it 
18  the  almost,  but  not  quite,  uniform  doctrine  of  the  courts,  that  they 
are  also  liable  where  the  wrong  resulting  in  an  injury  to  others  con- 
sists in  a  mere  neglect  or  omission  to  perform  an  absolute  and  perfect 
(as  distinguished  £rom  a  legislative,  discretionary,  quasi  judicial,  or 
imperfect)  earporaie  duty,  owing  by  the  corporation  to  the  plaintiff, 
or  in  the  performance  of  which  he  is  specially  interested.^  But 
there  is,  as  elsewhere  stated,  not  a  little  diversity  of  opinion  as  to 
what  duties  are  corporate  duties,  and  when  officers,  though  appointed 
or  elected  by  the  corporation,  are  to  be  regarded  as  the  officers  of 
the  corporation,  and  not  of  the  State  or  of  the  general  public'  And 
especidly  have  the  courts  been  much  perplexed  respecting  the  prin- 
eiple  upon  which  to  rest  the  distinction,  so  generally  taken,  by  which 
what  is  termed  a  jiuisi  corporation,  though  possessing  full  corporate 
capacity  and  a  corporate  purse,  is  not  impliedly  liable  for  acts  of 
misfeasance  or  neglect  of  public  duty  on  the  part  of  its  officers  and 
agents,  while  for  the  same  or  a  similar  wrong  there  is  such  a  lia- 


1  JnU,  iMi.  41,  45,  4S. 

X  Ptid,  aec  980,  and  cises  cited  ; 
1048-105S ;  the  text  cited  and  applied ; 
Helena  «.  Tbompaon,  29  Ark/  569,  578, 
(1874) ;  Broom  Commentaries  Com.  Law, 
SSI,  671;  Galveston  r.  Posnainaky,  62  Tex. 
lis ;  MaitiiiSTille  v.  Shirley,  84  Ind.  546. 
In  Chicago  v.  Chicago  k  W.  I.  R.  R.  Co., 
105  IlL  78,  SMcUm,  J.  said,  "  We  recog. 
nitt  the  doctrine  to  be,  that  the  nnanthor- 


ised  acts  of  mTmidpal  officers  are  regarded 
as  the  acts  of  the  corporation,  provided  the 
acts  are  performed  by  that  branch  of  the 
mnnicipal  government  which  is  invested 
with  jurisdiction  to  act  for  the  corporation 
npon  the  subject  to  which  the  particular 
act  relates." 

*  Supra,  sees.  66,  958,  957,  961-964  ; 
ii^fira,  974-980  ;  text  dted,  Hannon  v,  St. 
Lonis  County,  62  Mo.  818,  819  (1876). 
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bility  resting  on  municipal  or  chartered  corporationa.^  Bui  the  du- 
tinctioriy  whatever  its  grounds,  or  precise  boundaries^  or  difficulties  in 
its  application,  is  well  established;  and  the  latter  class  of  corporati(Hi8 
is  considered  to  be  impliedly  liable  (unless  the  legislation  negatives 
such  liability)  for  wrongful  acts  done  in  what  is  termed  their  privati 
or  corporate  character,  and  from  which  they  derive  some  special 
or  immediate  advantage  or  emolument,  but  not  as  to  snch  acts 
done  in  their  public  capacity,  as  governing  agencies,  in  the  discharge 
of  duties  imposed  for  the  public  or  general  (not  corporate)  benefit' 

1  A  city  is  not  liable  for  misfeasance  their  public  duties,  onleas  ezprenly  mads 

for  extending  the  bounds  of  a  street,  so  so  liable  by  statute.    Gibbes  v.  Beaofoi^ 

as  to  bring  an  existing  nuisance  within  the  20  S.  C.  218  (an  action  for  damages^  oaoied 

limits  of  such  street.     McCutchin  v.  Hor*  by  the  establishment  of  a  ferry  to  tin 

ner,  5  N.  W.  Rep.  668 ;  Larkin  v.  Saginaw,  injury  of  one  already  existing  under  tbs 

11  Mich.  88  ;  Pontiac  v.  Carter,  82  Mich,  authority  of  the  legislature).     Bnt  when, 

164  ;  Detroit  v.  Beekman,  84  Mich.  125 ;  in  the  same  State,  the  plaintiff  broaght 

Lansing  v.  Toolan,  37  Mich.  152 ;  Detroit  suit  against  a  city,  praying  that  it  be  if> 

V,  Blackeby,  21  Mich.  84.  quired  to  deliver  to  him  certain  itoek 

'  See  cases  cited  ante,  sec  66  ;  aupra^  which  it,  through  its  officers,  had  illegally 

sees.  958,  957,  961-967  ;  infra,  sees.  974-  transferred,  or  to  account  for  the  same,  it 

980,   996,   997,   999,   1000,   1017,  1028,  was  held  that  the  action  was  <sd  anUnutv, 

1024, 1048.  See,  also,  Oliver  v.  Worcester,  and  that  such  a  suit  would  lie  agunst  it 

102  Mass.  489,  499  (1869)  ;  8.  0.  8  Am.  Chapman  v.   Charleston,   28  8.   C.  871 

Bep.  485  ;  Richmond  r.  Long's  Adm.,  17  (1887). 

Gratt.  875  (1867)  ;  Petersburg  v.  Apple-         Municipal  corporations  or*  liaitg  U  At 

garth,  28  Gratt  321 ;  Westeni  Sav.  Fund  patentee  of  an  invention  if  they  iafiings  Ui 

Soc.  V.  Philadelphia,  81  Pa.  St.  175,  189,  invention  in  the  course  of  the  exeeotiM 

per  Strong,  J.    These  cases  all  refer  to  the  of  corporate  powers  and  daties.    Ransom 

case  of  Bailey  v.  New  York,  3  Hill  (N.  Y. ),  v.  New  York  (infringing  patent  for  &» 

531,    and   to   the    distinction   taken  by  engines),    1   Fisher  Pat.   Cia.   254^  S7I 

Nelson,   C.  J.,   between  the  public  and  (1856)  ;  Bliss  v.  Brooklyn,  4  Fisher  Fit 

private  capacity  of  municipal  corporations.  Cas.  596  (1871).     In  this  case  the  dty 

The  distinction  is  maintained  in  New  York,  was  held  liable  to  the  patentee  for  an  im- 

Maximilian  v.  New  York,  62  N.  Y.  160  provement  in  hose  couplings  need  by  it 

(1875),   where  the  subject  is  fully  dis*  without  his  authority.     Mnnaon  v.  Kiv 

cussed  by  Folger,  J. ;   and  in  Missouri,  York,  8  Fed.  Rep.  838.     See,  aim,  Aa. 

Hannon  v.  St.  Louis  County,  62  Mo.  813  Nic  Pav.  Co.  v.  Elizabeth  City,  4  Fite 

(1876)  ;  and  in  Rhode  Island,  Aldrich  o.  Pat  Cas.  189,  197,  per  Strtmg,  J. ;  Alhi 

Tripp,  11  R.  I.  141  (1875)  ;  8.  o.  28  Am.  v.  Brooklyn,  Ih.  598 ;  bat  in  Ohia,hwm 

Rep.  434  ;  see,  also,  Crossett  r.  Janesville,  decided  by  Mr.  District  Jodge  tewM^  ii 

28  Wis.  420  (1871) ;  and  in  Texas,  Galp  Jacobs  v,  Hamilton  Co.  Comm'n,  4  FSihfr 
veston  V.  Posnainsky,  62  Tex.  118,  where  Pat.  Cas.  81  (1862),  following  Hiiailtoi 
the  distinction  between  the  liability  of  Co.  v.  Mighels  (cited  ante,  aee.  ti,  aole)i 
quasi  corporations  and  municipal  corpora-  that  a  county  was  not  liable  to  the  piteitei 
tions  is  considered  at  some  lengtli.  Gal*  for  an  infringement  of  his  patent  ia  At 
veston  v.  Barbour,  62  Tex.  172.  Text  construction  of  a  county  jaiL  CboatMi 
cited  and  approved,  Helena  v,  Thompson,  held  to  be  corporations  and  liable  lor  it* 

29  Ark.  569  (1874).  fringements  of  patenta.     May  ft.  Kcrar 
In  South  Carolina  the  rule  is  that  a    County,  80  Fed.  Rep.  247 ;  May  «.  Lpgn 

municipal  corporation  is  not  liable  to  be  County,  80  Fed.  Rep.  5t60.  A  eily  M^ 
sued  in  an  action  of  tort  for  nonfeasance  poration  is  not  lidNe  for  an  ia/Hnftme^ 
or  misfeasance  of  its  officers  in  regard  to    when  the  wfri  wa§  done  hif  eenitaelen,  tad 


§  968 


TOBTS  :    BEBPONDEAT  SUPEBIOB ;    ULTBA  VIBES. 


1181 


§  967  (765).  Same  subjeot.  —  Not  only  is  (he  distinction  just 
mentioned  weli  established,  but,  as  practically  applied  in  the  reported 
judgments  of  the  courts,  it  has  tended  in  our  judgment  to  promote 
justice  and  to  secure  individual  rights.  This  liability  on  the  part  of 
municipal  corporations  springs,  as  we  think,  from  the  particular  nature 
of  the  duty  enjoined,  which  must  relate  to  the  local  or  special  interests 
of  the  municipality,  and  be  imperative,  and  not  discretionary,  legisla- 
tive, or  judicial,  and  from  the  means  given  for  its  performance,  which 
most  be  ample,  or  such  as  were  considered  to  be  so  by  the  legisla- 
ture, and  not  from  the  supposed  circumstance  that  they  received  and 
accepted  their  charters  or  grants  of  powers  and  franchises  upon  an 
implied  contract  with  the  State  that  they  would  discharge  their  cor- 
porate duties,  and  that  this  contract  enures  to  the  benefit  of  every 
individual  interested  in  its  performance.^  Unlike  municipal  corpo- 
rations created  by  royal  charters,  which  cannot  be  imposed  or  altered 
without  the  consent  of  the  corporators,  except,  indeed,  by  Parlia- 
ment,^ our  American  corporations,  in  all  their  parts  and  functions, 
general  and  special,  are  mere  emanations  or  creations  of  the  sover- 
eignty of  the  State,  which  confers  and  changes  their  powers  at  its 
wilL  There  is  in  fact  or  in  law  no  relation  of  contract  between  them 
and  the  State ;  and  the  notion  that  in  any  accurate  sense  the  State 
makes  a  contract  with  a  municipality,  when  conferring  powers,  either 
for  the  general  or  local  advantage,  seems  to  be  purely  ideal.' 

§  968  (766).  Role  of  Respondeat  Bnperier  as  applied  to  Mnnloi- 
pal  Corporations ;  Ultra  Vires.  —  The  rule  of  law  is  a  general  one, 
that  the  superior  or  employer  must  answer  civilly  for  the  negligence 


the  patentee  or  his  exclusive  licensee  had 
aathorized  such  contractors  to  proceed  to 
execute  their  contract  with  the  city  ;  and 
it  was  held  that  the  owner  of  the  patent 
could  not  authorize  the  contractors  to  use 
the  patented  article  or  process,  and  reserve 
the  right  to  proceed  against  the  city  to 
recover  damages  for  an  infringement  of  the 
patent  thus  occurring.  Bigelow  v,  Louis- 
ville (U.  S.  Cir.  Court,  1869,  before  Ballard, 
J.),  8  Fisher  Pat.  Cas.  602  ;  arUe,  sees. 
447,  468.  Where  counties  are  liable  for 
infringement  of  patents  they  will  not  be 
held  liable  if  the  county  authorities  do  not 
know  that  the  contractors  had  used  the 
patent  without  authority  from  the  patentee. 
May  V.  Juneau  County,  80  Fed.  Rep. 
S41. 

A  city  is  liable  for  damages  done  to  a 
Teasel    temporarily   moored   at   a   wharf 
TOL.  u.  —  84 


where  the  city  is  entitled  and  accustomed 
to  charge  wharfage  for  its  use.  Peters- 
burg V.  Applegarth,  28  Gratt.  321 ;  ante, 
sec.  113. 

1  This  is  the  rationale  of  the  doctrine  of 
the  cases  as  stated  by  Selden,  J.,  in  Weet 
V.  Brockport,  16  N.  Y.  161, 173,  note,  and 
it  is  the  one  adopted  by  Mr.  Justice  Cooley 
in  his  work  on  Constitutional  Limitations, 
247,  248,  and  in  many  reported  cases. 
Its  soundness  is  ably  combated  by  Mr. 
Justice  Camptlell,  ia  Detroit  v.  Blakeby,  9 
Am.  L.  Reg.  (n.  s.  )  670  ;  8.  c.  21  Mich. 
84.  See  Detroit  v.  Beekman,  34  Mich. 
125  ;  8.  c.  22  Am.  Rep.  607  ;  Tolan  v. 
Lansing,  38  Mich.  315,  affirming  Detroit 
V,  Beekman,  supra, 

^  Ante,  sec.  32. 

*  Ante,  sees.  37,  44,  52,  54,  66. 
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OT  want  of  skill  of  his  agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free  from  contributory  £eui1I; 
is  injured.     Municipal  corporations,  under  the  conditions  herein 
stated,  fall  within  the  operation  of  this  rule  of  law,  and  are  liable, 
accordingly,  to  civil  actions  for  damages  when  the  requisite  ele- 
ments of  liability  coexist     To  create  such  a  liability,  it  is  fundi- 
mentally  necessary  that  the  act  done  which  is  injurious  to  others 
must  be  within  the  scope  of  the  corporate  powers  as  prescribed  by 
charter  or  positive  enactment   (the  extent  of  which   powers  all 
persons  are  bound,  at  their  peril,  to  know);  in  other  words,  it 
must  not  be  ultra  vires  in  the  sense  that  it  is  not  within  the  power 
or  authority  of  the  corporation  to  act  in  reference  to  it  under  any 
circumstances.^     If  the  act  complained  of  necessarily  lies  uhoUy  aiU^ 
side  of  the  general  or  special  powers  of  the  corporation  as  conferred 
in  its  charter  or  by  statute,  the  corporation  can  in  no  event  be  liable 
to  an  action  for  damages,  whether  it  directly  commanded  the  pe^ 
formance  of  the  act  or  whether  it  be  done  by  its  officers  without  its 
express  command ;  for  a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make  itself  by  express  corpo- 
rate vote  or  action.^    But  if  the  wrongful  act  be  not  in  this  sense 
tUtra  vires,  it  may  be  the  foundation  of  an  action  of  tort  against  the 
corporation,  either  when  it  was  done  by  its  officers  under  its  pre- 
vious direct  authority,  or  has  been  ratified  or  adopted,  expressly  or 
impliedly,  by  it,  or  when  it  was  done  by  the  officers,  agents,  or  8e^ 
vants  of  the  corporation,  in  the  execution  of  corporate  powers  or  the 
performance  of  corporate  duties  of  a  ministerial  nature,  and  was  done 
so  negligently  or  unskilfully  as  to  injure  others,  in  which  case  the 
corporation  is  liable  for  the  carelessness  or  want  of  skill  of  its  offi- 
cers or  immediate  servants  or  agents  in  the  course  of  their  autho^ 


1  Ante,  sees.  457,  935,  958  ;  Broom 
Commentaries  Com.  Law,  560.  Mr.  Wood 
devotes  chap.  zvii.  of  his  work  on  Master 
and  Servant  to  the  subject  of  municipal 
liability  for  the  acts  of  servants  of  the 
corporation.  In  Missouri  the  rule  has 
been  stated  to  be  that  a  municipal  "  cor- 
poration is  liable  for  the  acts  of  its 
agents,  injurious  to  others,  when  the  act 
is  in  its  nature  lawful  and  authorized,  but 
done  in  an  unlawful  manner  or  in  an 
unauthorized  place,  but  it  is  not  liable 
for  injurious  and  tortious  acts,  which  are, 
in  their  nature,  unlawful  or  prohibited.*' 
Worley  r.  Columbia,  88  Mo.  106  (false 
imprisonment) ;  Brown  v.  Cape  Girardeau, 
90  Mo.  377  (malicious  prosecution) ;  and 


see  Wakefield  v.  Newport,  60  K.  H.  S7I 
(injury  caused  by  negligoDoe  in  mnofinx 
a  flagstaff  not  owned  by  the  dtj  ■»!  whkl 
it  was  not  its  duty  to  remove).  ''Thi 
celebration  of  a  holiday,  wben  anderldna 
by  a  city  exclusively  for  the  gutoitwi 
amusement,  entertainmenti  or  instraetKNi 
of  the  public,  under  anthori^  of  the 
general  law,  .  .  .  does  not  render  the  cHy 
liable  to  an  action  by  an  individnal  whs 
has  sustained  a  personal  ii^niy  iikns(/k 
negligence  in  carrying  oat  Dm  ceieVtitiwi " 
Tindley  r.  Salem,  1S7  Man.  171. 

<  lb,;  Browning  o.  Owen  Co.  Oobb*i% 
44  Ind.  11, 13  (187S),  citing  text  litt 
implied  liability,  see  oji<i,  eeet.  457,  451. 
465,  938.    Index,  tit  Iw^fOitd  (kstmi. 
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ized  employment,  without  express  adoption  or  ratifying  act.  Such 
are  the  general  principles  of  our  jurisprudence,  concerning  which 
there  is  no  disagreement.^  But  when  we  come  to  their  application, 
considerable  differences  of  opinion  will  be  found  to  exist  as  to  what 
acts  are,  and  what  are  not,  tUtra  vires,  and  what  powers  and  duties 
are,  within  the  meaning  of  the  rule,  as  stated,  corporate  powers  and 
duties;  for  if  the  duty,  though  devolved  by  law  upon  an  officer 
elected  or  appointed  by  the  corporation,  is  not  a  corporate  duty,  the 
officers  of  the  corporation,  in  performing  it,  do  not  act  for  the  cor- 
poration, and  hence  the  corporation  is  not  responsible  (unless  so  ex!- 
pressly  declared  by  statute)  for  the  omission  to  perform  it  or  for 
the  maimer  in  which  it  is  performed.^ 

§  969  (767).  Same  Bubject  iUustratecL  —  These  general  princi- 
ples may  be  illustrated  and  enforced  by  a  reference  to  some  of  the 
adjudicated  cases;  and  first,  the  proposition  that  as  a  rule  there  is 
no  corporate  liability  when  the  act  complained  of  is  one  wholly  and 
manifestly  outside  of  the  charter  or  constituent  act  of  the  corpora- 

^  iM,  aecs.  971,  973  a,  974-980,  988,  officers  failed  to  give  prior  notice  as  re- 

1017-1024,    1043-1052;    arUe,  sec.   969.  quired.     The  contractor,  in  good  faith  haT- 

See,  also^   Thayer  v.   Boston,    19   Pick,  ing  performed  the  work,  brought  an  action 

(If MB.)  611  (1837),  where  the  subject  of  against  the  city  on  the  contract,  when  it 

the  liaMlUy  of  a  municipal  corporation /or  set  up  this  irregularity  to  defeat  a  recoT- 

the  unatUAorized  adi  of  it8  officers  is  dis-  ery.     It  was  held,  the  contractor  having 

auaed  by  Shaw,  C.  J.     Anthony  v,  Adams,  acted  in  good  faith  and  relying  on  the  reg- 

1   Met.   (Mass.)  284   (1840)  ;    Baker  v.  nlarity  of  the  proceedings,  that  the  city, 

Boston,  12  Pick.  184;  Perley  v,  George-  having  received  and  accepted  the  benefit, 

town,  7  Gray,  464  ;  Deane  v,  Randolph,  was  estopped  from  denying  the  regularity 

132  Mass.   475  ;   Howell  v.  Buffalo,   15  of  the  proceedings  in  that  respect.    See 

N.  Y.  612  (1857);  Baltimore  v.  Eschbach,  Wade  v.  Brentford,  19  Up.  Can.  Q.  B.  207  ; 

18  Md.  276  ;  SUte  v.  Kirkley,  29  Md.  85,  Moore  v.  New  York,  73  N.  Y.  238. 

110(1868);  Harvey  r.  Rochester,  86  Barb.  «  Suprct,  sees.  953,  957,  964;  infra, 

177  (1861)  ;  Leman  v.  New  York,  5  Bosw.  sees.  974-980,  1043-1062. 

(N.  Y.)  414  ;  Phila.,  W.  &  B.  R.  R.  Co.  The  city  of  New  Haven,  under  power 

V.  Qni^ey  (private  corporation  held  re-  given  by  its  charter,  appointed  an  inspector 

sponsible  for  libel),  21  How.  202  (1858) ;  of  stationary  steam  boilers  within  the  city^ 

Cooper  r.  Atlanta,  63  Ga,    638   (1875),  and  passed  a  by-law  imposing  a  penalty  on 

citing  sec.  968  ;  Chicago  v.  McGraw,  76  any  person  who  should  use  such  a  boiler 

111.  666,  670  (1874) ;  Sewall  v,  St.  Paul,  without  first  having  it  tested  by  the  in- 

20  Minn.  611,   624 ;  Aldrich  v,  Tripp,  11  spector.      It  was  held  that  the  city,  in 

B.  I.  141  (1875)  ;  8.  o.  23  Am.  Rep.  434 ;  making  the  appointment,  was  in  the  dis- 

Moore  ».  New  York,  73  N.  Y.  238,  approv-  charge  of  a  public  and  not  a  private  duty, 

ing   text ;    Haag    v.    Vanderburgh    Co.  that   the   duties   of   the   inspector  were 

Comm'ri,  60  Ind.   611,   approving  text,  public  duties,  and  consequently  that  the 

Also  Smith  v.  Rochester,  76  N.  Y.  506  ;  city  was  not  liable  for  damage  resulting 

Collins  r.  Macon,  69  Ga.  642.  from  the  negligence  of  the  inspector  in 

The  common  council  passed  an  ordi-  the  discharge  of  his  duties.    Mead  v.  New 

nance  directing  certain  work  to  be  done.  Haven,  40  Conn.  72  (1873). 
but  in  violation  of  the  charter  the  proper 
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tion,  or  some  valid  legislative  enactment  applicable  to  it^  We 
have  heretofore  seen  that  contracts  ultra  vires,  in  the  sense  just  ex- 
plained, impose  in  general  no  corporate  liability  directly  upon  the 
contract ;  ^  and  for  the  like  reasons,  the  same  general  doctrine  ap- 
plies to  like  tUtra  vires  acts  other  than  contracts,  whether  performed 
by  the  municipal  council,  or  under  its  direction,  or  by  its  officers 
in  the  execution  of  their  supposed  powers  or  duties.  The  prin- 
ciple that  a  municipal  corporation  is  bound  by  the  acts  of  its  offi- 
cers only  when  within  the  charter  or  possible  scope  of  their  general 
powers,  and  that  acts  which  in  their  very  nature  are  wholly  and  ne- 
cessarily, under  all  circumstances,  outside  of  the  powers  of  the  corpo- 
ration, or  of  the  officers  appointed  to  act  for  it,  and  therefore  must  be 
known  to  all  persons  to  be  so,  are  void  as  respects  the  corporation, 
is  vital ;  and  the  opposite  doctrine  has  no  support  in  reason,  and  veiy 
little,  if  any,  in  the  judgments  of  the  courts.  The  principle  just 
mentioned  is  exemplified  in  an  interesting  manner  in  a  case  '  where 
the  authorities  of  the  city  of  Albany  assumed  to  build  a  privats 
bridge  across  the  basin  to  a  pier  in  the  Hudson  Eiver.  The  only 
authority  for  the  performance  of  the  work  was  an  unconstitutional 
statute.    The  bridge  fell  in  consequence  solely  of  the  n^ligent  and 


1  Cavanagh  v.  Boston,  189  Mass.  426, 
which  was  an  action  against  the  city  for 
damages  caused  by  the  unauthorized  erec- 
tion under  void  votes  of  a  dam  upon  plain- 
tiff's property  without  his  consent,  for  the 
purpose  of  abating  a  nuisance  on  adjoining 
land,  and  in  which  the  city  was  held  not 
to  be  liable.  Text  quoted  as  containing 
the  true  rule :  Leeds  v,  Richmond,  102 
Ind.  372  ;  Denver  v,  Bayer,  7  Col.  113  ; 
Idaho  S|irings  v.  Woodward,  10  Col.  104  ; 
Same  v.  Filteau,  lb.  105  ;  Denver  v.  Dean, 
7&.  875  ;  Denver  Circle  R.  Co.  v.  Nestor, 
lb.  403. 

>  AnU,  sees.  457,  935,  936,  953,  968. 
There  may  be,  as  we  have  seen  in  pre- 
vious sections,  an  implied  liability  under 
certain  circumstances  in  respect  of  the 
tonsideratUrn,  actually  received  under  the 
ultra  mres  contract. 

•  Albany  v.  Cunliff,  2  N.  Y.  165  (1849), 
reversing  s.  c.  2  Barb.  190 ;  Browning  v. 
Owen  Co.  Comm'rs,  44  Ind.  11, 13  (1870); 
Haag  V.  Vanderburgh  Co.  Comm'rs,  60 
Ind.  511,  citing  and  approving  text. 
Also  Smith  v.  Rochester,  76  N.  Y.  506 ; 
Shelby  Co.  Comm'rs  v.  Deprez,  87  Ind. 
509. 

A  case  in  Illinois  may  here  appropri- 


ately be  noticed,  which,  in  connection  with 
the  one  referred  to  in  the  text,  wiU  iUiif> 
trate  the  principle  on  which  the  lialMlity 
of  the  corporation  depends.  By  atatat^ 
a  city  was  authorized  "  to  oonstraet  aa 
embankment  and  plank'toad"  acrmi  a 
certain  bottom,  and  under  this  aatboritf 
constructed  a  pile  bridge  across  the  bottooi 
in  so  careless  a  manner  that  the  horse  of 
plaintiff*,  when  rightfully  npon  the  way, 
fell  through  and  was  killed.  When  smI 
for  this  ii^ury,  the  defence  of  the  city  wa^ 
that  it  was  only  authorized  to  hoildaa 
embankment  and  plank-road,  and  tbit  ia 
building  the  pile  bridge  it  ixeetdtd  iti  ca* 
ihority;  and  hence  it  was  not  the  act  of  tbt 
city,  but  only  of  its  officers,  and  thenfon 
the  city  was  not  responsible  for  the  tq{iii7* 
But  the  court  held,  inasmnch  aa  the  city 
was  authorized  to  constmct  a  nad  at  thi 
place  where  it  constructed  this  road,  thtt 
its  failure  to  constmct  it  in  the  desigBStel 
mode  only  made  its  liability  the  noif 
plain,  distinguishing  the  case  from  oaf 
where  the  officers  of  the  dtj  ahonld,  mA* 
out  authority,  constroet  soch  a  wffkis 
another  jurisdiction.  Pekin  v.  NenaD.  ^ 
III.  320  (1861);  Chicago  v.  TunMi^  10  UL 
419. 
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improper  manner  in  which  it  had  been  constructed  by  the  city.  It 
was  decided  by  the  Court  of  Appeals,  reversing  the  judgment  of  the 
Supreme  Court,  that  the  corporation  was  not  liable  to  an  action  for 
damages  at  the  suit  of  a  person  injured  by  the  accident. 

§  969  a.  Same  subjeot.  Anthor's  Comments  and  BosgestionB.  — 
In  the  two  preceding  sections  we  have  used  the  word  ultra  vires  in 
the  sense  of  meaning  an  act  which  both  intrinsically  and  in  its  ex- 
ternal aspects  is,  under  all  circumstances,  wholly  and  necessarily 
beyond  the  possible  scope  of  the  chartered  powers  of  the  municipal- 
ity. The  propositions  we  have  there  stated  rest  upon  this  basis,  and 
arcrnot  intended  as  necessarily  applying  to  acts  which  may  be  called 
ultra  vires  in  a  looser  sense.  It  is  nowhere  denied  that  a  contract 
ultra  vires,  as  above  defined,  does  not  as  such  bind  the  municipality. 
Whatever  liability  a  municipality  may  come  under  in  respect  thereto, 
arises  not  upon  the  contract,  but  by  way  of  estoppel,  and  chiefly  in 
tespect  of  the  consideration  received  thereunder.  As  to  torts  or 
wrongful  acts  not  resting  upon  contract,  but  which  are  ultra  vires  in 
the  sense  above  explained,  we  do  not  see  on  what  principle  they  can 
create  an  implied  liability  on  the  part  of  the  municipality.  If  they 
may,  of  what  use  are  the  limitations  of  the  chartered  corporate  pow- 
ers ?  Certainly  the  rules  laid  down  in  the  text  are  in  accordance 
with  the  almost  if  not  universal  doctrine  of  the  courts,  and  are,  we 
think,  sound.  It  is  not  meant,  however,  to  afBrm  that  the  non- 
liability of  a  municipality  in  tort  for  acts  that  are  wholly  and  neces- 
sarily uUra  vires,  is  precisely  commensurate  with  and  under  no 
circumstances  greater  than  its  liability  in  respect  of  contracts  thus 
uUra  vires.  But  if  there  be  such  enlarged  liability  the  cases  which 
are  supposed  to  assert  it  are  few  in  number,  exceptional  in  their 
nature,  and  if  they  are  well  decided  other  sufiScient  grounds  of  judg- 
ment will  probably  be  found  to  exist.^  At  all  events  the  author 
confesses  his  inability,  upon  the  decisions  as  they  stand,  to  formu- 
late a  statement  of  the  conditions  and  principles  which  determine 
and  fix  such  liability.  It  is  useless,  if  not  dangerous,  to  generalize 
upon  the  subject.  It  is  far  safer  and  more  in  accordance  with  the 
genius  of  our  jurisprudence  to  deal  with  such  cases  as  they  arise. 
On  such  a  sea  we  can  sail  with  safety  only  so  long  as  we  keep  the 

^  See  Cohen  v.  New  York,  118  K.  T.  necessarily  in  conflict  with  the  doctrines 

582,  noticed  aiUe,  sec.  953 ;  Stanley  v.  of  the  text,  and  the  judgments  when 

Davenport,  54  Iowa,  468,  referred  to,  anUy  against  the  municipality  can  rest  upon 

sec.  722,  note  (compare  Strange  v.  Hill  &  what    may  he  called  the  municipality's 

W.  D.  S.  Ry.  Co.,  54  Iowa,  669).     These  neglect  of  its  highway  or  street  duties, 

and  like  cases   {post,  sec.  1021)  are  not  See  in/ro,  sec.  973  a,  and  note. 
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shore  line  and  the  lights  of  the  actual  adjudications  in  plain 
sight. 

§  970.  (768).  Same  sabjeot.  nioatratlTe  Cases.  —  So,  upon  the 
foregoing  principles,  where  the  selectmen  of  a  tovm  caicsed  a  dam  to  be 
erected  (an  act  the  town  was  not  under  any  circumstances  authorized 
by  law  to  do)  which  flooded  the  plaintiff's  land,  the  town  was  held 
not  liable  for  the  injuries  resulting  therefrom.^  So  a  city  corpoia* 
tion  has  no  legal  power  to  call  a  meeting  of  the  citizens  to  consider 
political  or  philanthropic  purposes ;  and  if  it  does  so  even  by  ordi- 
nance of  its  common  council,  and  a  person  at  a  meeting  thus  as- 
sembled is  injured  by  the  discharge  of  a  cannon  fired  by  persons 
present,  the  corporation  is  not  liable.^  So,  in  another  case,  the  in- 
corporating act  prohibited  the  trustees  of  a  village  corporation  from 
laying  out  any  street  so  as  to  run  over  the  site  of  any  building  the 
expense  of  removing  which  should  exceed  one  hundred  dollars.  The 
object  of  this  prohibition  was  considered  to  be  to  protect  the  tax- 
payers, as  well  as  for  the  benefit  of  the  owners  of  buildings.  The 
trustees,  in  violation  of  the  express  prohibition,  laid  out  a  street  in 
the  site  of  which  there  was  a  building,  the  expense  of  moving  which 
would  exceed  the  sum  named.  In  an  action  brought  against  the 
corporation  by  the  land-owner  whose  property  was  taken  for  the 
street,  it  was  decided  by  the  Supreme  Court  of  New  York  that 
the  whole  proceeding  was  a  nullity,  and  that  the  corporation  was 
not  estopped  to  set  up  the  want  of  jurisdiction  in  defence,  notwith* 
standing  the  property  of  the  plaintiff  had  actually  been  taken.' 

^  Anthony  v,  Adams,  1  Met.  (Mass. )  the  city  which  killed  the  plalntifrB  intet- 

284  (1840).   Approved,  Walling  v.  Shreve-  tate  while  passing  that  place  upon  one  of 

port,   5  La.    An.   660  (1850) ;    Seele  v.  the  streets.     Campbell's  Adm.  v.  Moot- 

Deering,  79  Me.  843  ;  Idaho  Springs  v,  gomery  Council,  58  Ala.  527  (1875) ;  Uiag 

Woodward,  10  Col.  104;  Idaho  Springs  v.  v.  Vanderburgh  Co.  0>Dim*r8, 60  Ind.  511, 

Filteau,  10  Col.  105;  Cavanagh  v.  Boston,  approving  text.     City  councU  caUed  oat 

139  Mass.  426,  noted  ante,  sec.  969,  note  ;  fire  department  to  take  port  in  a  centenniil 

post,  sect  1088.  parade,  and  the  hose-carts  wen  carekiily 

^  Boyland  r.  New  York,  1  Sandf.  (N.  run  over  the  plaintiff ;  the  dty  held  sot 

Y.    S.   C.)   27  (1847).      Same  principle,  to  be  liable,  as  the  senrice  was  not  oor 

Boom  r.  Utica,  2  Barb.  104.     Trespass  by  porate  or  authorized  by  law.    Smith  r. 

agait  w?iere  corporation  had  no  povoer  in-  Rochester,  76  N.  Y.  506. 
volvcs  no  corporate  liability,     Cuyler  v,         •  Cuyler  r.   Rochester,  12  Weod.  165 

Roch«^8ter,  12  Wend.  165 ;  Swift  v,  Wil-  (1884).     The  statutory  prohibition  is  the 

lianisburg,  24  Barb.  427  ;  Starr  v.  Roches-  turning  point  of  this  case  upon  which  iti 

ter,  6  Wend.  564 ;  Morrison  v.  Lawrence  soundness  must,  as  it  seems  to  nsi  rest, 

(injury  by  city  fireworks),  98  Mass.  219  Browning  v.  Owen  Co.  Comm'rs,  44  InA 

(1867);    Boyland  r.  New  York,   supra,  11(1878);  McCarthy  v.  Boston^  1S5  Mass. 

approved,  and  a  city  was  held  not  liable  197 ;   supra,  sec.  958,  and  note ;    i*fr% 

for  an  injury  caused  by  the  explosion  of  sec.  969  a,  and  note. 
powder  bt-twcen  anvils  at  a  place  within  Tfiat  acts  uUra  vires,  though  dofiu  eoi*^ 
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§  971  (769).  Cases  where  implied  Corporate  Liability  exists  for 
"Wrongfta  Aots.  —  Gases  such  as  those  just  mentioned  are  to  be  dis^ 
anguished  from  others  which  resemble  them  in  the  circumstance  of 
relating  to  wrongful  acts,  but  whicli  arise  out  of  matters  or  transac- 
tions within  the  general  poivers  of  the  corporation,  and  in  respect  of 
which  there  may  be  a  corporate  liability.  Thus,  if  in  exercising  its 
power  to  open  or  improve  streets,  or  to  make  drains  and  sewers,  the 
agents  or  ofEcers  of  a  municipal  corporation,  under  its  authority  or 
direction,  commit  a  trespass  upon^  or  take  possession  of,  private  prop- 
erty,  without  complying  with  the  charter  or  statute,  the  corporation 
is  liable  in  damages  therefor.^    In  such  cases,  also,  an  action  will  lie 

officii,  impoM  no  eorporate  licUnlUy:  See  Mo.   61  (1874)  ;  Hunt  v.  Boonevllle,  65 

Baltimore  o.  EschUch,  18  Md.  276 ;  lb.  Mo.  620  (1877),  but  only,  as  was  held  in 

284  ;  State  v.  Kirkley,  29  Md.  85,  111  the  case  last  cited,  for  single  damages,  the 

(1868) ;  Horn  v.  Baltimore,  SO  Md.  218  statute  as  to  treble  damages  not  being  con- 

(1S68),  approving  Howell  v,  Buffalo,  15  sidered  applicable  to  the  case  presented. 

N.   Y.  512  ;  Cole  v.  Nashville,  4  Sneed  The  drift  of  the  opinion  of  Hough,  J.,  is 

(Tenn.),  162  (1856),  cited  ante,  sec  953,  against  the  applicability  of  the  statute  to 

note.    Where  a  city  clerk  fraudulently  in-  municipal  corporations,  but  it  is  open  to 

creased  the  face  value  of  warrants  after  be  applied  to  a  case  where  the  trespass  was 

they  were  issued,  the  city  is  not  liable,  committed   by  the   municipality  in  bad 

Chandler  v.  Bay  St.  Louis,  57  Miss.  827  ;  faith  or  wilfully.    Post,  sees.  1047-1051. 

s.  p.  Sutton  V.  Carroll  Co.  PoL  Bd.,  41  Where  a  city  officer,   while  improving  a 

Mias.  836  ;  Sherman  v.  Granada,  51  Miss,  street,  committed  a  trespass  upon  private 

186  ;  N.  Y.  &  B.  Lumber  Co.  v,  Brooklyn,  property,  —  by  taking  earth  therefrom,  — 

71  N.  Y.  580 ;  Mitchell  v.  Rockland,  52  without  authority  to  do  so,  it  was  held 

Me.  118,  reaffirming  s.  c.  45  Me.  496;  41  that   he   alone   was   liable  and  not  the 

Me.  863,  where  the  health  officers  of  a  city.     Rowland  v.  Gallatin,  75  Mo.  134. 

town,  without  authority  of  law,  took  pos-  If  a  city  officer,  while  removing  obstruc- 

session  of  the  plaintiff's  vessel,  and  in  the  tions  from  a  street,   entera  upon  private 

process  of  fumigation,  set  it  on  fire,  and  property  under  a  mistaken  belief  that  the 

the  town  was  held  not  liable.      Similar  land  is  a  public  way,  the  city  is  not  liable 

principle.      Barbour  v.  Ellsworth,  67  Me.  for  the  trespass.      Manners  v,  Haverhill, 

294 ;  Brown  v.  Yinalhaven,   65  Me.  402  135  Mass.  165.     Infra,  sec.  971. 

(1876);  a.  c.  20  Am.  Rep.  709  ;  post,  sees.  ^  Anthony  v.  Adams,  1  Met  (Mass.) 

969  a,  977;  Donnelly  v.  Tripp,  Treas.,  12  287 ;    Hawks  v.  Charlemont,   107  Mass. 

B.  I.  97  (1878) ;  Pierce  v.  Same,  13  R.  I.  414  ;  HUl  v.  Boston,  122  Mass.  344 ;  Gor- 

181 ;  Coouey  v.  Hartland,  95  111.  516.     A  don  v.  Taunton,  126  Mass.  349  ;  Ipswich 

town  held  liable  for  a  trespass  committed  Mills  v.  Essex  Co.  Comm'rs,  108  Mass. 

by  <2e/aeto  officers.    Clark  v.  Eastou,  146  363.     Affirmed,  Bailey  v,  Wobum,    126 

Mass.  43  (1888).     Further  as  to  acts  of  Mass.  416  ;  iEtna  MUls  v.  Waltham,  126 

defado  officers  :  see  Index,  tit.  Acts,  Offi-  Mass.  122  ;  Hildreth  r.  Lowell,  11  Gray, 

cer,     Trammell  v.  Russellville,  34  Ark.  345  (1858),  approving  Thayer  r.  Boston, 

105,  where  a  town  was  held  not  liable  in  19  Pick.  516  (1837)  ;  Sewall  v.  St.  Paul, 

an  action  for /o^  m//ri«mm«nt,  either  by  20  Minn.  511,  524   (1874),    citing  text. 

reason  of  having  adopted  an  illegal  ordi-  Soulard  u.  St.  Louis,  36  Mo.  546  (18t>6) ; 

nance,  or  because  its  mayor  issued  a  war-  Walling  v.   Shreveport,    5  La.   An.  660 

rant   of  arrest   under  the  ordinance,  or  (1850)  ;  Platter  v.  Seymour,  86  lud.  323  ; 

because  the  marshal  made  the  arrest.  Conniff  v.   San    Francisco,    67   Cal.    45  ; 

A  city  is  liable  for  trespass  upon  the  Waldron  v,   Haverhill,    143   Mass.   582  ; 

lands  of  others  (Hickerson  v,  Mexico,  58  Dooley    v.    Kansas    City,    82    Mo.    444, 


1188  MUNICIPAL   COBPOBATIONS.  §  971 

against  a  city  corporation  by  the  owner  of  land  through  which  its 

agents  have  unlawfully  made  a  sewer,^  or  for  trees  destroyed  and 

where  a  city  authorized  to  purchase  prop-  not  obeying  an  order  previously  made  for 
erty  beyond  its  limits  for  a  ^test  house  was  its  removal.  The  fence  was  in  good  faith 
held  liable  for  trespass  in  having  seized  supposed  by  the  warden  and  burgesses  to 
private  property  for  that  purpose  without  be  an  encroachment,  but  was  not  so  in 
the  consent  of  the  owner.  Post^  sees.  fact.  In  an  action  of  tresiwtss  brought  by 
1047-1051,  and  cases.  Allen  v.  Decatur  the  owner  of  the  fence  against  the  boroogfa, 
(trespass),    24  111.   332   (1860);    Lee  v,     it  was  held« — 

Sandy  Hill,  40  N.  Y.  442  (1869),  whore  (1)  That  the  grant  of  power,  though  to 

a  corporate  liability  was  asserted  for  the     the  warden  and  burgesses,  was  in  reality 

torts  of  the  highway  officers  in  encroaching  to  the  borough.     (2)  That  the  power  to 

upon  the  plaintiff's  property  by  direction  remove  encroachments  was  a  power  asked 

of  the  governing  body  of  the  corporation,  for  and  obtained  by  the  borough  for  its 

under  the  erroneous  supposition  that  it  own  advantage  and  not  for  the  benefit  of 

was  part  of  the  street,    if oson,  J.,  approves  the  public     (S)  That  in  the  removal  of 

of  the  rule  as  stated  by  Shaw,  C.  J.,  in  encroachments  it  was  therefore  exercising 

Thayer  v.  Boston,  supra  ;  s.  p.  Sheldon  v,  a  privilege,  not  dischaiging  a  govemmental 

Kalamazoo,    24    Mich.    383    (1872),    (in  duty.     (4)  That  the  borough  was  liable 

which  the  corporation  was  held  liable  for  for  the  acts  of  the  warden.      Weed  v. 

a  tort  committed  by  direction  of  its  coun-  Greenwich,  45  Conn.  170. 
cil  upon  private  property).     Crossett  v.         In  Soulard  v.  St  Louis,  rapm,  where  a 

Janesville,    28  Wis.  420  (1871) ;    Buffalo  street  was  opened  upon  land  untkaui  ton- 

Tump.  Co.  V,  Buffalo,  58  N.  Y.  639  (1874);  demnation,  the  court  held  that  an  aetioo 

Hunt  V.  Booneville,  65  Mo.  620  (1877)  ;  might  be  maintained  by  the  owner;  that  be 

Ashley  v.   Port    Huron,    35    Mich.    296  might  recover  as  damages  the  value  of  the 

(1877) ;  8.  c.  24  Am.  Rep.  552,  and  note  ;  land    appropriated,    which,    when    paid, 

i'ra/ra,   sees.   973,    974,    1047-1051,    and  would,  the  court  was  inclined  to  think, 

cases.  work,  xp9o  facto,  a  dedication  thereof  to 

Until  a  street  has  been  opened   and  the  city, 
compensation  paid  to  the  owner,  the  city         Municipal  corporations  are  limited  to 

has  no  more  right  to  the  bed  of  the  street  the  exercise  of  powers  conferred  by  charter 

than  any  other  stranger  would  have ;  and  or  statute,  and  they  are  not  liable  for  the 

the  intrusion  by  the  city  upon  such  pro|>-  acts  of  their  officers  under  an  onlinaiioe 

erty  is  as  much  a  trespass  as  if  committed  which  was  wholly  beyond  their  power  to 

by  an  individual.     Thus  if  a  city  make  pass.     Field  v.  Des  Moines,  39  Iowa,  575 

improvements  in  front  of  the  lot  of  a  ripa-  (1874).     But  for  acts  causing  iignry  to 

rian  owner   without    his    consent,    they  private  property  committed  by  employeei 

belong  to  the  owner  in  front  of  whose  lot  of  a  city  in  performing  a  woric  whicli  it 

they  are  made.     Baltimore  v.  St.  Agnes  wiihin   the   general  powers   of  the  d^t 

Hospital,  48  Md.  419  ;  Casey  v,  Inloes,  1  though  not  specifically  conferred,  —  as,  in 

Gill  (Md. ),  510.     So  where  the  charter  of  this  case,  building  a  sewer  under  its  gRDenl 

a  borough  gave  the  warden  and  burgesses  power  over  highways, —  the  city  will  bt 

authority  to  order  the  removal  of  all  en-  liable  in  damages.     Leeds  v*  lUchmoad,* 

croachments  upon  any  public  highway  of  102  Ind.  872.     Contractors  who  madtn 

the  borough,  and,  upon  the  order  not  be-  excavation  in  a  street  withotU  proper  ««- 

ing  obeyed,  to  cause  them  to  be  removed  ;  thojity,  held  personally  liable  to  an  ovatf 

the  warden,  acting  officially,  and  under  a  of  adjoining  property.     Lamed  v.  Brisooik 

vote  passed  by  the  warden  and  burgesses,  62  Mich.  393  (1886). 
caused  a  fence  of  a  person  along  the  line         The  doctrine  that  a  city  in  liable  kt 

of  the  highway  to  be  removed,  the  owner  injuries  caused  by  the  negligent 


1  Hildreth  v.  Lowell,  11  Gray,  345  (1858) ;  Leeds  v.  Richmond,  102  Ind.  871 
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injuries  done  by  them.^  A  case  in  Louisiana,  which  was  several 
times  before  the  courts  in  that  State,  was  decided  upon  the  same 
principle.  The  mayor  of  a  city  tortiously,  and  in  defiance  of  an 
injunction,  proceeded  at  the  head  of  a  force  of  laborers  and  demol- 
ished a  portion  of  the  plaintiff's  house,  for  the  mpposed  reason  that 
it  was  on  public  ground.  The  city  corporation  ratified  the  act  by 
defending  it  On  the  first  appeal  the  court  doubted  whether  the 
corporation  could  be  made  liable  for  the  wrongful  acts  charged 
against  its  officers,  especially  as  these  were  alleged  to  have  been 
done  by  them  wilfully  and  maliciously.  On  the  second  appeal  it 
was  held,  that  although  the  acts  of  the  mayor  were  done  without  the 
previous  order  of  the  city  council,  yet  the  corporation,  by  reason  of 
its  subsequent  ratification,  was  liable,  and  the  plaintiff  recovered.'^ 

§  972  (770).  Same  sabjeot.  Wrongful  Acts  done  Colore  Officii. 
—  Prima  facie,  a  municipal  corporation  is  mot  liable  for  the  trespass 
and  wroT^gfvl  acts  of  its  officers^  though  done  colore  officii ;  but  it  will 
clearly  be  liable  therefor  where  the  act,  if  not  wholly  ultra  vires  in 
the  sense  before  explained,  was  expressly  authorized  by  the  govern- 
ing body  of  the  corporation,  or  where,  without  special  authority,  it 
was  done  by  its  officers  in  the  scope  of  their  duties  and  employment, 
and  has  been  ratified  by  the  corporation.^    Accordingly,  a  munici- 

in  which  public  work  is  performed  by  its  See,  also,  Lee  v,  Sandy  Hill,  supra,  sec. 

senrants  does  not  extend  to  cases  of  de-  971,  note  ;  ante,  sees.  147, 447,  note  ;  8.  p. 

feciive  legislation ;  as,  for  instance,  to  a  and  discussing  liability  of  municipal  cor- 

failnre  to  pass  an  ordinance  for  the  con-  poratious  to  exemplary  damages,  Hunt  9. 

demnation  and  dedication,  as  a  street,  of  Booneville,  65  Mo.  620    (1877).     As  to 

land  npon  which  work  has  been   done.  Exemplary  Damages,  see  Chicago  v.  Lang- 

nnder   the    designation    "  street "    in    a  lass,  52  111.  256 ;   Chicago  v.   Kelly,  69 

ipedal  tax  biU.     Carroll  v.  St.  Louis,  4  111.  475  ;  Ehrgott  v.  New  York,  96  N.  Y. 

Mo.  App.  191.     In  Sprague  v,  Tripp,  18  264.     A   non-resident   merchant,    whose 

R.  I.  S8,  the  city  owned,   by  purchase,  property  had  been  seized  for  a  tax  as- 

lota   upon   a    private  way,  and,    by  its  sessed  under  an  invalid  municipal  ordi- 

highway  commissioners,   removed  gravel  nance,  after  the  mayor  and  council  had, 

therefrom  and  from  the  way,  for  use  in  with  malicious  intent  to  prevent  his  com- 

repairing  other  streets,  until  the  way  be-  peting  with  resident  merchants,  passed  a 

came   impassable.      In  an   action   by  an  resolution  declaring  him   by  name  to  be 

Di^er  •  of  other  land  upon   the    private  within  the  onlinance,  —  was  held  to  have 

way,  it  was  held  that  the  commissioners  a  right  of  action  against  the  city  for  the 

were  the  agents  of  the  city  for  whose  acts  tort.     Gonld  v.  Atlanta,  60  6a.  164. 
in  making  the  way  useless  the  city  was         '  Supra,   sees.    968,    969 ;    Thayer  v. 

liable.  Boston.  19  Pick.  (Mass.)  511,  516  (1837), 

^  Walling    V,  Shreveport,   6    La.  An.  where  the  rule,  as  stated  by  Shaw,  C.  J., 

8<K)  (1850).  makes   the  corporation,  without  ratifica- 

'  McGary  o.  Lafayette,  12  Kob.  (La.)  tion,  liable,  also,  for  the  acts  of  its  officers 

168.     On  re-hearing,  tb,  674  ;  s.  c.  again,  "done  bona  fide,  in  pursuance  of  a  general 

I  La.  An.  440  (1849).     Approved,  Wilde  authority  to  act  for  the  city  on  the  subject 

7.  Hew  Orleans,  12  La.  Ail  15  (1857).  to  which  they  relate."  Approved  by  ifa«my 
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pal  corporation  is  not  liable  for  the  illegal  seizure  of  the  pla%rUiff*$ 
property  by  one  of  its  officei'S,  for  an  alleged  violation  of  its  ordi' 
nances,  when,  in  fact,  no  such  violation  took  place,  and  the  oorpota- 
tion  bad  not  previously  authorized  tbe  act,  or  subsequently  ratified 
it  by  receiving  the  proceeds  of  the  sale  of  the  property  seized,  or  in 
some  other  manner.^  If,  however,  the  corporation,  by  its  authorized 
action,  adopts  the  wrongful  acts  of  its  officers,  done  in  the  line  of 
official  duty,  it  will  be  liable  therefor,  however  it  might  be  in  tbe 
absence  of  such  ratification.  Therefore,  where  the  officers  of  a  city 
illegally  seized  the  personal  property  of  the  plaintiff,  and  detained  it, 
whereupon  the  plaintiff  brought  suit  against  the  city  to  recover  the 
property,  and  the  city  filed  an  answer  which  involved  a  ratification  oi 
the  acts  of  the  officers  in  question,  and  an  admission  that  they  were 
the  acts  of  the  city,  and  the  city  was  defeated  in  the  suit,  it  was  held 
liable  for  the  damage  done  to  the  plaintiff  by  the  illegal  seizure  and 
detention  of  his  property.^  On  the  principle  that  a  town  is  not 
liable  for  the  trespasses  or  illegal  acts  of  its  officers  or  agents,  unlesB 
such  acts  were  done  under  its  authority  previously  conferred,  or 
have  subsequently  been  ratified  by  it,  it  was  held  in  Massachus^ts 
that  if  a  town  collector,  without  being  authorized,  commits  a  person 
to  prison  for  not  paying  a  tax,  since  abated,  though  illegally  included 
in  his  warrant,  the  town  is  not  responsible,  in  an  action  of  tort,  for 
false  imprisonment.^ 


J.,  Lee  V.  Sandy  Hill,  40  N.  Y.  442,  449  128,   distingaishing  Wallace  v. 

(1869)  ;  followed  in  Buffalo  Tump.  Co.  v,  supra, 
Buffalo,  58  N.  Y.  639  (1874).    Compare         «  Wilde  v.  New  Orleans,  12  La.  Ail  IS 

Perley  v.  Georgetown,  7  Gray  (Mass.),  464  (1857) ;  following  MoGary  v,  Lafoyvtte,  4 

(1856),  cited  in/raf  and  statement  of  rule  La.  An.  440  ;  Johnson  p.  Mnniciptlitj,  S 

by  Metcalf,  J. ;  Moore  v.  Fitchburg  R.  B.  La.  An.  100.    In  another  case  in  the  mmt 

Corp.,  4  Gray,  465.  467  (1855);  Howell  v.  State  it  was  held  that  though  fnoperty  bf, 

Buffalo,  15  N.  Y.  512,  519.    Note  remarks  in  the  first  instance,  lawfully  aeixed  for  the 

of  Denio,  C.  J.,  p.  521;  supra,  sec.  970,  violation  of  an  ordinance,  yet  if  thecorpo- 

and  note  ;  Angell  &  Ames,  sec.  311.  rate  authorities  fail  to  purms  the  fVfwklr 

^  Fox  V.  Northern  Liberties,  3  Watts  k  steps  in  advertising  and  disposing  of  tht 

S.  (Pa.)  103  (1841) ;  Everaon  v.  Syracuse,  property  seized,  the  act  of  seisoro  by  tk 

100  N.  Y.  577;  Corsicana  v.  White,  57  officer  becomes  a  «r«ipa«o6fiiieM^  for  whick 

Tex.    882  ;   infra,  sec.  975.     So  it  was  the  corporation,  it  was  decided,  might  bi 

held  that  a  city  was  not  liable  in  tort  liable  to  restore  the  property  or  p^  iti 

for  the  act  of  its  treasurer  acting  in  good  value.    Baumgard  v.  New  Orleans,  9  !•• 

faith  in  the  execution  of  his  tax  warrant,  119  (1885) ;  Hunt  o.  Booneville,  «5  Ma 

in  seizing  and  selling  the  chattels  of  one  620  (1877) ;  Donnelly  v.  Tripp^  Tisas..  It 

person   for  the  delinquent  taxes  of  an-  R.  I.  97. 

other.     Wallace  v,  Menasha,  48  Wis.  79  ;         »  Perley  t>.  (Georgetown,  7  Giaj(Ma«)f 

8.  c.  10  Cent.  L.  J.  147  (1880).  citing  text.  464  (1856).     Afterwards  paying  the  odt 

But  where  au  officer  seized  and  sold  prop-  lector's  fees  for  serving  the  wanant,  ssd 

erty  to  pay  a  Wrf  special  assessment  for  the  jailer's  charges,  were  held  not  to  istSff 

benefits  in  opening  a  stn»et,  the  city  was  the  arrest,  it  not  appearing  that  tber  *•<• 

held  liable.     Durkee  t\  Kenosha,  59  Wis.  so  intended.   Treacott  v.  Waterloo^  ttfii 
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§  973  (771).  Same  •ubjeof.  Traspass  for  Illegal  Beizure  of 
Property  under  Void  Assessment  —  A  municipal  corporation  may 
be  liable  as  respects  wrongful  and  iwid  acts,  where  these  are  within  the 
scope  of  the  general  powers  of  the  corporation,  and  where  the  en- 
forcement of  such  acts  by  its  officers  under  its  authority  has  been 
compulsory,  resulting  in  injury  to  individuals.  Falling  within  this 
principle  is  the  liability  of  the  corporation  to  refund  void  taxes  and 
assessments  compulsorily  collected  for  its  own  benefit.^  So,  where 
a  municipal  corporation  made  a  void  assessment  upon  the  plaintiff 
for  a  street  improvement,  and  its  officers  seized  his  property  (bank 
bills)  to  pay  it,  the  majority  of  the  Court  of  Appeals  of  New  York 
held,  and  we  think  properly,  that  since  the  assessment  was  made  for 
a  purpose  within  the  general  powers  of  the  corporation  (though  the 
particular  assessment  was  illegal)  the  corporation  was  liable  to  the 
plaintiff  in  a  common-law  action  for  the  trespass  committed  by  its 
officers  in  seizing  his  property.^ 

§  973  a.  Where  Municipality  engages  in  Ultra  Vires  Under- 
takings.  —  If  a  municipal  corporation  without  charter  or  statute 
authority  buys  or  provides  the  plant  for  engaging  in  the  business  of 
distilling  spirits  and  does  engage  therein,  and  makes  fraudulent 
returns  under  the  United  States  revenue  laws,  in  not  reporting  the 
full  quantity  of  spirits  produced ;  and  the  United  States  thereupon 
assesses  upon  the  corporation  as  a  distiller  a  gallon  tax  upon  spirits 
actually  xproduced  in  excess  of  the  amount  reported,  and  the  city 
pays  such  tax  under  protest  and  compulsorily  (to  avoid  a  threatened 
seizure  and  sale  of  its  property)  it  cannot  recover  back  from  the 

Bep.  592.     In  New  York,  see  Lorillard  v,         ^  Supra^  sec.  988,  and  cases  cited. 
Monroe,  11  N.  Y.  892  (1854) ;   Bank  of         «  Howell   p.    Buffalo,    15  N.  Y.   612 

Commonwealth  v.  New  York,   43  N.  Y.  (1857) ;  Iknio,  C.  J.,  and  Bowerif  J.,  dis- 

184.    But  the  treasurer  of  a  town  eorjtO'  sented.     The  chief  judge,  in  his  dissent- 

ration  is  clearly  its  officer  and  agent,  for  ing  opinion,  expressed  his  inability  to  see 

whose  acts,  within  the  scope  of  his  power,  how  the  assessment  could  be  void,  and  yet 

it  is  liable.     Tucker  v.  Rochester,  7  Wend,  be  a  corporate  act,  and  impose  a  corporate 

254  ;  cited  2  Denio  (N.  Y.),  478,  and  see  liability.     The  majority  opinion  can,  we 

eaaes  there  referred  to.    But  it  is  not  liable  think,  be  sustained  on  the  principle  stated 

for  money  placed  in  his  hands  by  individ-  in  the  text.     Bennett  v,  Buffalo,  17  N.  Y. 

uala  or  received  by  him  other  than  in  the  883,  386,  corrects  the  report  of  Howell  v, 

line  of  bis  official  duties.    Tolman  r.  Marl-  Buffalo,  so  as  to  show  that  Comsiock,  J., 

borough,  8  N.  H.  57,  59.  agreed  with  the  majority  of  the  court  as  to 

The  prerions  personal  and  unauthorized  the  liability  of  the  corporation.     Bank  of 

set  of  a  public  officer  will  not  estop  him  Commonwealth  v.  New  York,  43  N.  Y. 

from  acting  in  his  public  capacity  as  he  184;    Williams  v,  Dunkirk   (tort  of  yil- 

nuy  deem  the  public  good  to  require.   Day  lage   trustees),   8  Lansing   (N.   Y.)»   44 

r.  Green,  4  Cush.  (Mass.)  438  (1849) ;  Dill  (1870). 
V.  Wareham,  7  Met.  (Moss.)  438  (1844). 
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United  States  the  amount  thus  paid,  on  the  ground  that  its  action 
in  carrying  on  the  business  of  distilling  is  tUtra  vires  its  powers.^ 


1  Salt  Lake  City  r.  HoUlster,  118  U.  S.  *  case  (Salt  Lake  aty  v.  Hollister) 

256  (1885).    The  rule  that  corporations  to  astsert  the  proposition   that  the  citT, 

are  liable  for  the  wrongful  acts  of  their  although  acting  uUra  vires  in  the  stioo^ 

agents  and  officers  in  the  course  of  the  est  sense  of  that  expression,  t.  «.,  in  Rspect 

corporate  business,  is,  says  the  Court,  in  of  a  matter  mani/esily  and  neeestariiy  out* 

the  case  just  cited,  applicable  to  muni-  side  of  the  scope  of  its  powers  either  g&Or 

cipal  corporations,  but  is  to  be  applied  eral  or  special,  would  be  liable  in  tort, 

with  greater  care.      Mr.   Justice  Miller,  although   perha]^   not    in    contract,   tat 

speaking   on  this  point,   says :   "  While  the  acts  of  its  agents  and    aenrants  in 

it  may  be  true  that  the  rule  we  have  the  course   of   such   unauthorized   boa* 

been  discussing  may  require  a  more  care-  ness.      But  the  action,    viz.,   to  noovv 

ful  scrutiny  in  its  application  to  muni-  back  taxes  actually  though  involonttrily 

cipal  corporations  than  to  corporations  for  paid,  being  equitable  in  its  nature  {axU, 

pecuniary  profit,  we  do   not  agree  that  sec  939e^  m^.)>  ^^o  j^^^SiQCQ^of  theoonrt^ 

they  are  wholly  exempt  from  liability  for  which,  on  the  special  facta*  waa  nnqiief- 

wrongful  acts  done,  with  all  the  evidences  tionably  sound  (for  the  tax  was  a  tax  opoa 

of  their  being  acts  of  the  corporation,  to  property  and  was  justly  due),   need  Bot 

the  injury  of  others,  or  in  evasion  of  legal  necessarily  rest  upon  so  broad  a  basis  at 

obligations  to  the  State  or  the  public*  the  one  above  indicated*  and  the  obaerva- 

•   .    .   The  question  of   the  liability  of  tions  of  the  court  in  the  opinion  moat  be 

corporations  on  contracts  which  the  law  limited  accordingly.    If  not  ihna  Umital 

does  not  authorize  them  to  make,  and  and  if  the  court  is  to  be  nndentood  as 

which  are  wholly  beyond  the  scope  of  laying  down  the  broad  principle  that  the 

their  powers,  is  governed  by  a  different  city  would  be  liable  in  the  oonanct  of 

principle  [from  the  liability  ex  delicto].  In  such  business  to  the  same  extent  ai  if 

such  cose  the  party  dealing  with  the  cor-  the  business  was  infra  vira  (for  cximpli^ 

poration  is  under  no  obligation  to  enter  that  it  would  be  liable  in  damages  to  tiit 

into  the  contract.     No  force,  or  restraint,  manager  of  the  distillery  for  a  neig^igeat 

or  fraud  is  practised  on  him.    The  powers  injury  to  him  happening  in  the  cooise  of 

of  the  corporation  are  matters  of  public  the  business),  it  would  be,  aa  it  seems  to  oi^ 

law  open  to  his  examination,  and  he  may  an  extension  of  the  doctrine  of  liability  of 

and  must  judge  for  himself  as  to  the  power  municipal  corporations  for  ultra  riret  arti 

of  the  corporation  to  bind  itself  by  the  beyond  the  limits  heretofore  and  genenl- 

proposed  agreement.     It  is  to  this  class  ly  recognized,  since  such  extended  liafailitr 

of   cases  that   most   of   the    authorities  would  appear  to  rest  npon  ft  sapposed 

cited  by  appellant  belong,  —  cases  where  estoppel  created  by  the  mere  fact  of  eon* 

the  corporations  have  been  sued  on  con-  ducting  an  ttUra  vire$  bosinen,  and  this  is 

tracts  which  they  have  successfully  re-  the  face  of  the  limitations  imposed  by  tbt 

sisted  because  they  were  uUra  vires.    But  charter  of  the  city  upon  its  eorponte  pov- 

even  in  this  class  of  cases,  the  courts  have  era.   Such  a  view,  if  sound  as  reB|ieets  pri- 

gone  a  long  way  to  enable  parties  who  had  yate  corporationa,  would  seem  act  to  be  M 

parted  with  property  or  money  on  the  faith  as  respects  mnnicipal  eorpotmtioiiSi  wIkm 

of  such  contracts,  to  obtain' justice  by  re-  powers  are  defined  and  limited  for  the  es- 

covery  of  the  property  or  the  money  spe-  press  purpose  of  protecting  the  inhabitssti 

cifically,  or  aa  money  had  and  received  from  just  snch  liability.    Cases  witUs  tk 

to  their   use.    Thomas  v.   West    Jersey  apparent  or  possible  powers  of  the  mvak- 

R.   R.   Co.,  101  U.  S.  71;  Louisiana  v,  ipality,  where  the  other  petty  acted  is 

Wood,    102  IT.    S.    294  ;    Chapman   v,  ^mkI  faith  ana  had  no  ressonable  WKtm 

Douglas   County,  107  U.  S.  848,   855.**  of  nroteeting  himself  from  loss  or  dsMil^ 

See  Index,  tit.  Implied  Contracts ;  Ultra  may  stand  upon  different  groimdi.  8fift% 

Vires.  sees.  961  of  ss^.,  969  a. 

The  opinion  of  the  court  in  this  novel 
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74  (772).  Respondeat  Superior,  when  applicable  and  when 
-  It  may  be  observed,  iu  the  next  place,  that  when  it  is  sought 
ider  a  municipal  corporation  liable  for  the  act  of  servants  or 
',  a  cardinal  inquiry  is,  whether  they  are  the  servants  or  agents  of 
yoration.  If  the  corporation  appoints  or  elects  them,  can  con- 
hem  in  the  discharge  of  their  duties,  can  continue  or  remove 
can  bold  them  responsible  for  the  manner  in  which  they  dis- 
3  their  trust,  and  if  those  duties  relate  to  the  exercise  of  corpo- 
owers,  and  are  for  the  peculiar  benefit  of  the  corporation  in  its 
3r  special  interest,  they  may  justly  be  regarded  as  its  agents  or 
its,  and  the  maxim  of  respondeat  superior  applies.  But  if,  on 
<her  hand,  they  are  elected  or  appointed  by  the  corporation,  in 
3nce  to  the  statute,  to  perform  a  public  service,  not  peculiarly 
or  corporate,  but  because  this  mode  of  selection  has  been 
^  expedient  by  the  legislature  in  the  distribution  of  the 
•8  of  the  government,  if  they  are  independent  of  the  corpora- 
s  to  the  tenure  of  their  office  and  the  manner  of  discharging 
duties,  they  are  not  to  be  regarded  as  the  servants  or  agents  of 
3rporation,  for  whose  acts  or  negligence  it  is  impliedly  liable, 
3  public  or  State  officers  with  such  powers  and  duties  as  the 
e  confers  upon  them,  and  the  doctrine  of  respondeat  superior 
I  applicable}    It  will  thus  be  seen,  on  general  principles,  it 


rm  York  v,  Bailey  (Croton  Dam 
2  Denio  (N.Y.),  433,  447  (1845), 
thorities  cited  by  Hand,  Senator ; 
lec.  983;  Waloott  v,  Swampscott 
or  of  highways),  1  Allen  (Mass. ), 
(61),  per  Bigelaw,  C.  J.;  infra,  sec. 
rhitev.  Phillipston.lOMet.  (Mass.) 
[affoid  V.  New  Bedford,  16  Gray,  297 
;  infra,  sec.  976  ;  Origgs  v.  Foote, 
,  195, 197 ;  Buttrick  v.  Jewell  (as- 
r  police  officer),  1  Allen,  172  (1861); 
sc  975 ;  Kimball  v.  Boston,  1  Allen, 
liild  V.  Boston  (sewers),  4  Allen, 
(1862) ;  Morrison  v.  Lawrence,  98 
119  (1867)  ;  infra,  sees.  1048-1052  ; 
sees.  957,  962  ;  Ogg  v.  T^ansing,  35 
95 ;  s.  0. 14  Am.  Rep.  499  ,  Brink- 
f.  Evansyille,  29  Ind.  187 ;  Aldrich 
p,  11  R.  I.  141  (1875);  8.  0.  23 
ep.  484 ;  Mazmilian  v.  New  York, 
r.  160  (1876) ;  Hannon  v.  St.  Louis 
,  62  Mo.  818  (1876);  Baltimore  v. 
,  68  Md.  886  ;  Boehm  v,  Balti- 
a  Md.  259;  Bryant  v.  St  Paul, 
iH.  889  (city  not  liable  for  negli* 
bj  a  6Mrd  of  heaUh  which  was 


constituted  a  separate  body  by  the  city 
charter) ;  Dooley  v,  Sullivan,  112  Ind. 
451 ;  Mulcaims  v.  JanesviUe,  67  Wis.  24. 
See,  also,  McCarthy  v,  Boston  (injury  to 
laborer  in  employ  of  city  officer  while  fell- 
ing a  tree  belonging  to  an  abutter  upon  the 
street),  135  Mass.  197  ;  Sulliran  v.  Holy- 
oke  (explosion  of  naphtha  in  building 
occupied  by  a  city  officer),  135  Mass.  273. 
Highway  surveyor  held  not  an  agent  of  a 
town  in  repairing  a  street,  and  town  held 
not  liable  for  an  iiijury  caused  by  his  neg- 
ligence in  using  a  derrick.  Pratt  v.  Wey- 
mouth, 147  Mass.  245  (1888).  Infra,  sec. 
986. 

Til  us,  in  I^ew  York,  the  mayor  and 
aldermen,  in  making  an  order  for  the  cU" 
atnidion  of  a  huUding  pursuant  to  the 
statute  (2  R.  L.  1881,  p.  868,  sec.  81), 
were  considered  ta  wii  not  aa  th$  officers  or 
agents  of  the  corporation,  hU  as  magistraUs 
or  public  officers,  designated  by  their  offi- 
cial names  by  the  legiHlature  for  the  eze* 
cution  of  a  public  duty.  Russell  v.  New 
York,  2  Denio  (N.  Y.),  461,  opinion  of 
Sherman,  Senator,  at  p.  478,  and  of  For* 
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is  necessary,  in  order  to  make  a  municipal  corporation  impliedly 

liable  on  the  maxim  of  respondeat  superior  for  the  wrongful  act  or 

ter,  Senator,  at  p.  481.    The  case  waa  dia-  Co.  r.  Brooklyn,  71  N.  Y.  680  (1877), 

Unguiahed  from  that  of  Bailey  r.  New  where  the  general  prindpleB  relatiiig  to 

York,   2  Denio  (N.  Y.),  443,  affirming  the  subject  are  stated  by  Chunk,  C  J. 

8.  c.  8  Hill  (N.  Y.),  531,  in  relation  to  Under  the  act  of  1878,  amended  1874,  an- 

the  Croton  aqueduct,  where,  on  the  ground  nexing  territory  to  the  city  of  New  Yotk 

that  the  corporation  had  an  interest  in  the  and  placing  the  streets  within  it  midcr 

grant,  held  property  under  it,  and  passed  the  exclusive  control  of  the  DepaHmaU  rf 

ordinances  in  relation  to  the  execution  of  Public  Park$,  the  oommiasioiiera  of  that 

the  work,  it  was  held  liable  for  the  acts  department  were  held  to  act  as  agents  of 

and  neglect  of  the  toater  commissioners  in  the  city  in  an  action  for  iigaries  cansed  by 

relation  to  the  work,  though  they  were  a  defective  street     Ehigott «.  New  Yarl; 

appointed  by  the  governor  and  the  senate;  96  N.  Y.  264  ;  Shearm.  A  Bed.  "Stg.  see. 

supra,  sees.  956,  957;  infra,  sec.  988.  296,  and  cases.    On  thepointdiKiundiii 

Departments  of  City  Oovemment,     The  the  text,  the  case  of  Bmea  v.  Diatiict  cf 

Board  of  Revision  and  Correction  of  As-  Columbia,  91  U.  8.  640  (1876),  may  be 

sessments  lists  for  City  of  New  York,  held  usefully  consulted.    The  immediiato  qiM- 

to  be  independent  public  and  not  corpo-  tion  was  whether  the  District  ofColwMs 

rate  officers,  and  city  not  responsible  for  was  liable  to  an  action  hy  a  trandUrfbr  m 

their  negligences.    Tone  v.  New  York,  70  injury  sustained  by  reaaon  of  a  dtfeet  in  a 

N.  Y.  157  (1877).   In  Ham  v.  New  York,  street  inthecUyof  IFashingtan.     The  aet 

70  N.  Y.  459  (1877),  the  text  is  referred  of  Congress  of  February  81,  1871»  made 

to,  and  the  principle  applied  to  the  De-  the  District  of  Columbia  a  ''mimicipsl 

partment  of  Public  Instruction  in  the  city  corporation,"  with  power  to  oontrart,  haft 

of  New   York,  which,    though    formally  a  seal,  sue  and  be  sued,  and  ezerdse  other 

constituted  part  of  the  city  government,  powers  of  a  municipal  corporation ;  vested 

is  charged  with  public,  as  distinguished  the  executive  power  in  a  governor  ap- 

from  corporcUe,  duties,  and  as  it,  and  not  pointed  by  the  President,  and  the  kgisU^ 

the  city,  has  the  sole  control  of  subordi-  tive   power   in   a   l^gisUtiva    wmtmUj, 

nates  and  servants,  the  city  is  not  liable  consisting  of  a  councU  and  a  boQSi  ti 

for  their  neglect,  although  the  mayor  ap-  delegates  ;  establiahed  a  hoard  of  pMit 

points  the  commissioners.     Swift  v.  New  works,  consisting  of  the  goremar  and  foor 

York,  83  N.  Y.  528.    Infra,  sec.  977.     So  other  persons  appointed  by  the  Prstidad : 

as  to  Board  of  Commissioners  of  Public  and  contained  these  proviiioos :    "  The 

Charities  and  Corrections,    Maxmilian  v.  Board  of  Public  Works  ahall  have  entire 

New  York,  62  N.  Y.  160  ;  s.  P.  Haight  control  of,  and  make  all  regnlatJona  whir h 

V,  New  York,  24  Fed.  Rep.    93.     Cases  they  shall  deem  neoeaaary  for  keeping  it 

where  the  department  is  auxiliary  only  repair  the   streets,  avenuei^  tBeT^  >Bd 

are  to  be  distinguished.     Ehrgott  v.  New  aewers  of  the  city,  and  all  other  woiki 

York,  96  N.  Y.  264,  noted  infra;  Shearm.  which  may  be  entrusted  to  their  chaifs  ly 

&  Red.  Neg.  sees.  295,  296,  and  cases,  the  legislative  assembly  or  Congreas.  Thcv 

See,  also,  Campl)eirs  Adm.  v.  Montgomery  shall  disburse  upon  their  warrant  all  mos* 

Council  (negligent  execution  of  police  du-  eys  appropriated  by  the  United  States  or 

ties),  58  Ala.  527  (1875);  s.  c.  25  Am.  the  District  of  Columbia,  or  coUectad  from 

Rep.  656.  The  same  principle  was  applied  property-holders,  in  paraoaaoe  of  kw,  for 

to  an  act  providing  that  the  city  council  the  improvement  of  atreeta^  awmiei,  si- 

should  cause  certain  docks  to  be  built  for  the  leys,  and  aewera,  and  roada  and  brid|si : 

benefit  of  individuals  at  the  expense  of  the  and  shall  assess,  in  such  manner  as  ahsll 

cUy,  but  such  expense  to  be  assessed  upon  be  prescribed  by  law,  npon  the  pfoportf 

the  property  ;  it  was  held  that  the  duty  adjoining  and  to  be  specially  bencited  by 

was  a  State  and  not  corporate  duty,  and  the  improvementa  authorised  by  lav  sad 

that  the  city  was  not  liable  in  a  private  made  by  them,  a  reasonable  pmportfan  d 

action  for  damsges.     N.  Y.  &  B.  Lumber  the  coat  of  the  improrementi  not 
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Delect  of  an  officer^  that  it  be  shown  that  the  officer  was  its  officer, 
either  generally  or  as  respects  the  particular  wrong  complained  of, 
and  not  an  independent  public  officer ;  and,  also,  that  the  wrong  was 
done  by  such  officer  while  in  the  legitimate  exercise  of  some  duty  of 
a  corporate  nature  which  was  devolved  on  him  by  law  or  by  the 
direction  or  authority  of  the  corporation.^ 

log  one-thiid  of  sach  ooet,  which  sum  Aiken  (Vt),  255  (1827) ;  Boyland  v.  New 

ahall  be  collected  as  all  other  taxes  are  York,  1  Sandf.  (N.  Y.)  27  ;  Gnimbine  v. 

collected."     U.  &  St  Febroary  21,  1871,  Washington,  2  McArthur,  578  ;  Hinde  v. 

87.    It  was  contended  that  the  Dis-  Wabash  Nay.  Co.,  15  111.  78 ;  Morrison 


triet  of  Oolambia  was  not  liable  as  a  mu-  v,  Lawrence,  98  Mass.  219  ;  Fisher  v.  Bos* 
nicipal  corporation,  becanse  the  Board  of  ton,  104  Mass.  87  (1870) ;  s.  c.  6  Am. 
PaUio  Works  was  not  a  department,  or  Rep.  196  :  Stewart  v.  New  Orleans,  9  La. 
sabordinata  agency  of  the  mnnidpalitj  An.  461 ;  Bennett  v.  New  Orleans,  14 
called  the  District  of  Colnmbia,  bat  an  La.  An.  120  (1849) ;  Mitchell  v.  Rock- 
independent  federal  commission.  A  ma-  land,  52  Me.  118.  Approved,  Brown  v. 
joiity  of  the  conrt,  however,  held  (hat  the  Yinalhayen,  65  Me.  402  (1876) ;  Pollock 
board  was  an  agaU  of  the  eorponUum^  for  v.  LouisnUe,  18  Bush  (Ky.),  821 ;  Norris- 
whoee  acts  or  negligence  the  corporation  town  v.  Fitzpatrick,  94  Pa.  St  121  ; 
was  liable.  Note  comments  of  Oraif,  C.  J.,  Small  v,  Danville,  51  Me.  859,  distin- 
on  this  point  in  Hill  v,  Boston,  122  Mass.  guished  from  Thayer  v.  Boston,  19  Pick. 
844,  872  (1877).  See,  generally,  Powers  (Mass.)  511 ;  Alcorn  v.  Philadelphia  (city 
V.  Council  Bln^  60  Iowa,  197  ;  Rowell  surveyor),  44  Pa.  St  848  (1868)  ;  Reilly 
V.  Williams,  29  Iowa,  210 ;  Yan  Pelt  v.  v.  Philadelphia  (when  contractor  for  local 
DmTenport,  42  Iowa,  808 ;  Damour  v  improvement  is  the  agent  of  the  city),  60 
Lyons,  44  Iowa,  276  ;  Osborne  v.  Detroit,  Pa.  St  467.  Where  a  city,  acting  within 
82  Fed.  Bep.  86.  A  city  is  not  liable  for  its  general  powers,  contracts  for  the  grad- 
the  consequences  of  a  violation  of  its  ordi-  ing  of  a  public  street,  and  in  accordance 
nances  by  ita  mayor  or  council  any  more  with  the  conditions  of  the  contract  and 
than  it  would  be  if  the  illegal  act  were  the  law  prescribing  the  same,  the  work  is 
done  by  a  private  person.  Ball  v.  Town  done  under  the  immediate  supervision  of 
of  Woodbine,  61  Iowa,  88  (iigury  by  fire-  certain  officers,  whose  official  duty  it  is  to 
works).  superintend   the  work,  and  the  damages 

In  Indiana  it  has  been  held  that  the  result,  not  from  any  negligence  or  wrong- 
rule  Applicable  to  private  corporations  doing  of  the  contractors,  but  from  the 
that  the  master  is  not  liable  for  injuries  performance  of  the  work  in  the  manner 
caused  by  the  negligence  of  a  co-servant,  required  by  the  contract,  the  contractors 
cannot  be  applied  to  the  officers  and  are  the  agents  of  the  dty,  and  the  city  is 
agents  of  municipal  corporations,  espe-  liable  for  such  damages.  Sewall  v.  St. 
dally  when  they  are  acting  in  different  Paul,  20  Minn.  511  ;  Hilliard  v,  Richard- 
departments  of  the  municipal  govern-  son,  8  Gray  (Mass.),  849.  Approved  and 
ment  Tomer  v.  Indianapolis,  96  Ind.  distinguished  in  Chicago  v.  Bobbins,  2 
61.  Bhick.  (U.  S.)  418,  428;  Ready  v.  Tuskj- 

A$  to  the  personal  liaUUty  of  puUic  qffi-  loosa  (acts  of  city  marshal),  6  Ala.  827 

eers  or  agents^  created  by  stattUe,  for  official  (1844)  ;  Cowley  v,  Sunderland,  6  H.  &  N. 

acts  and  ne^ed^  see  Nowell  v.  Wright,  8  565  ;  Hewison  r.  New  Haven,  87  Conn. 

Allen  (Mass.),  166,  and  cases  cited;  ante,  475   (1871);    8.   c.    9    Am.    Rep.    842; 

sec.  287,  and  note,  sees.  859,  910,  note.  Sheldon  v,  Kalamazoo,  24  Mich.  888.     A 

1  Same  authorities.     Infra,  sees.  975,  right  to  annut  or  suspend  the  contract,  and 

MO.    Respondeat  superior;  Corporations,  an  obligation  on  the  contractor  to  dis* 

when  liable  and  when  not,  for  ihe  torts  of  charge  workmen  disobeying  a  city  officer, 

their  officers,    Hilsdorf  v.  St.  Louis,  45  will   not   constitute   the  contractor  the 

Ha  04  ;  Lyman  v.  White  River  Br.  Co.,  2  agent  of  the  city  so  as  to  make  it  liable 
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§  975  (773).  City  PoUoe  Officers  not  ito  Senrants.  —  Agreeably 
to  the  principles  just  mentioned,  ^/ice  officers  appointed  by  a  city  art 
not  its  agents  or  servants,  so  as  to  render  it  responsible  for  their 
unlawful  or  negligent  acts  in  the  discharge  of  their  duties;  and, 

accordingly,  a  city  is  not  liable  for  an  assault  and  battery  committed 
by  its  police  officers,  though  done  in  an  attempt  to  enforce  an 
ordinance  of  the  city ;  ^  or  for  an  arrest  made  by  them  which  is  ille- 

for  i^jaries  sostained  by  an  individual,  his  powers  made  an  amngement  witb  t 

by  the  negligent  prosecution  of  the  work,  person  to  remove  oareasiea,  and  that  penoa 

—  as  by  careless  blasting,     Blumb  v.  City  threw  them  into  the  rirer,  and  tberebf 

of  Kansas,  84  Mo.  112.  injured  the  plaintiflTs   property,  it 

Article  16,  section  8,  Constitution  of  held  that  the  city  was  not  liable, 
Pennsylvania,  1874,  was  not  designed  to  the  mayor  was  not  in  this  matter  the 
change  the  effect  of  corporate  contracts,  vant  or  agent  of  the  city,  and  the  prind- 
but  to  impose  on  those  having  the  right  pie  of  respondeat  superior  did  not  apply. 
of  eminent  domain  a  liability  for  con-  Cumberland  v.  Willison,  50  Md.  1S8. 
sequential  damages,  from  which  they  had  The  office  of  treasurer  or  comptroller  is  a 
been  previously  exempt  Applying  these  continuous  office,  and  in  a  case  where  tfas 
principles,  it  was  held  that  if  a  railroad  city  is  liable  for  the  wrongful  acts  oC  ill 
company  contracts  with  an  independent  officers  the  court  is  not  bound  to  regaid  a 
contractor  for  the  construction  of  its  rail-  change  of  incumbents,  as  the  dty  is  n* 
road,  it  is  not  liable  for  damages  resulting  der  an  obligation  to  protect  its  offieoi 
from  the  negligence  of  the  contractor,  against  personal  harm,  by  furnishing  tfas 
Edmundson  v.  Railroad  Co.,  Ill  Pa.  St.  money  necessary  to  relieve  them.  Piaople 
816  (1885).  See  Index,  tit.  CorUradar.  v.  Comptroller,  77  N.  Y.  45. 
Where  a  board  of  public  works  assumed  ^  Buttrick  v.  Lowell,  1  Allen  (Mam.)^ 
without  legal  right  to  change  the  grade  of  172  (1861)  ;  Kimball  v.  Boston,  lb.  417; 
a  street  and  entered  into  a  contract  with  ante,  sees.  68,  60,  463  ;  supra,  see.  979 » 
contractors  for  that  purpose,  it  was  held  Burch  v.  Hardwicke,  80  Gratt.  24 ;  Bow- 
that  they  as  well  as  the  contractors  were  ditch  v.  Boston,  101  U.  S.  16  ;  Caldwell  ■. 
liable  in  trespass  for  damages  sustained  by  Boone,  51  Iowa,  687  ;  8.  c.  28  A.  L.  J.  S7I; 
the  owners  of  abutting  property  caused  Hafford  v.  New  Bedfonl,  16  Gray,  W; 
by  changing  the  grade.  Lamed  v.  Bris-  Odell  v.  Schroeder,  58  111.  853 ;  Ogg  i. 
coe,  62  Mich.  393  (1886);  infra,  sec.  Lansing,  35  Iowa,  495  ;  Prather  v.  Lexiag* 
dS9ct8eq,  Bcspondcat  superior  AppUes  to  fk  ton,  13  B.  Mon.  (Ky.)  559;  Wodey  «. 
city  making  public  improvements  where  Columbia,  88  Mo.  106  ;  Lafayette  v.  Tfan* 
it  retains  the  supervision,  charge,  and  berlakc,.88  Ind.  330 ;  Nortistown  v.  Fte* 
control  of  the  work.  Chicago  v.  Joney  patrick,  94  Pa.  St.  121.  See^  ahio^  Atwiter 
(deei)ening  canal  for  benefit  of  city),  60  v,  Baltimore,  31  Md.  462  (1S69X  in  wbiA 
111.  383  ;  Chicago  v.  Dermody  (injuries  by  it  was  held  that  the  city  was  not  KaUe  for 
fall  of  the  roof  of  city  hall),  61  111.  431  the  neglect  of  the  board  of  poiies  CMWUI- 
(1871).  The  New  York  and  Brooklyn  sioners,  who  are  not  appointed  by  «  fs- 
Bridje  belongs  to  the  two  cities  of  New  sponsible  to  the  corpoimtion;  dirtis* 
York  and  Brooklyn,  and  the  trustees  guished  from  Marriott  v.  Baltinioi%  9  lU. 
thereof,  and  their  employees  are  the  agents  160.  In  Elliott  v,  Phi1adel|4iia,  75  T^ 
and  servants  of  the  two  cities,  for  whose  St.  347  ;  8.  c.  15  Am.  Bep.  591,  As  tif 
negligence  the  cities  are  liable.  Walsh  was  held  not  liable  for  a  harm  ■tyfjfwtfr 
V,  New  York,  107  N.  Y.  220  ;  Walsh  v.  killed  by  a  police  officer,  who  had  venM 
New  York,  41  Hun,  299.  See  Hannon  v.  the  driver  for  violating  the  ordinaoei if 
Agnew,  96  N.  Y.  439  ;  Walsh  v.  Bridge  the  city  in  respect  of  rapid  driTfa^  ^ 
Trusti^es,  96  N.  Y.  429.  tinguishing  Philadelphia  «.  OilmaitiB,  71 

Where  the  mayor  oi  a  city  in  excess  of  Pa.  St  140.    Nor  Is  the  city  liable  lor  bbI 
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gal  for  want  of  a  warrant,  or  for  other  cause ;  ^  or  for  their  unlawful 
acts  of  violeru^,  whereby,  in  the  exercise  of  their  duty  of  suppress- 
ing an  unlawful  assemblage  of  slaves,  the  plaintiff's  slave  was 
killed.^  So,  on  the  same  principle,,  a  person  who  suffers  a  per- 
sonal injury  while  aiding  the  police  officers  of  a  dty,  at  their  request, 

fomishing  a  police  force  adequate  to  the  605 ;  8.  c.  11  C.  L.  Jour.  65 ;  ante,  sec. 

emergency.     Hannon  v,  Agnew,  96  N.  Y.  953,  and  note.    This  subject  is  discussed 

4S0 ;   Deirey  v,   Detroit,  15  Mich.   S07.  farther  od  in  connection  with  liahilityfor 

Shearm.  &  Bed.  Neg.  (4th  ed.)  260,  and  untafe  streeU,    Po9t,  sec  1021.    See  Little 

cases.     A  municipal  ordinance  forbidding  v*  Madison,  42  Wis.  648 ;  s.  c.  24  Am. 

the  running  of  dogs  at  large  is  a  police  Rep.  485 ;  Schultz  v,  Milwaukee,  49  Wis. 

Rgnlation,  and  the  municipality  is  not  re-  254  ;    Cole  o.   Newburyport,    129  Mass, 

sponsible  for  the  acts  of  one  employed  by  594 ;    Pesterfield   v,   Vickers,    8    Coldw. 

it  to  enforce  the  ordinance.   Culver  r.  City  (Tenn.)  205  (1866),  approving  Bnttrick 

of  Streator  (111.  1889),  22  N.  £.  Rep.  810;  v.  Lowell,  mpm.     Ante,  sec.  722,  note. 

ao  Cent  L.  J.  73  (Jan.  24,  1890).  A  city  is  not  liable  for  the  act  of  the 

1  Greenwood  v.  Louisrille,   18  Bush,  recorder  in  torongfMy  rtfunng  hail,  the 

SE6 ;    Pollock's  Adm.  v,   Louisville,    18  remedy   in   such  cases  must   be  sought 

Bush,  221 ;  Cook  v,  Macon,  54  6a.  460  ;  against  the  officers  personally.  Ih.;  Ready 

Cfsnston  v.  Augusta,  61  Qa.  572;  Harris  v.  Tuskaloosa  (city  marshal),  6  Ala.  827 

V.  AtUnta,  62  Ga.  290  (1879);  AtUway  v.  (1844) ;  Bowditch  v.  Boston,  101  U.  S.  16. 

Cartsrsville,  68  Ga.  740  ;  McElroy  v.  Al-  Nor  is  it  liable  for  a  wrongful  arreet  and 

hsny,  65  Ga.  887  ;  Beady  v,  Tuskaloosa,  imprisonment  by  police  officers  under  an 

fi-  Ala.  827  ;  Daigan  v.  Mobile,  81  Ala.  ordinance,  or  for  the  taking  and  deten* 

4d0 ;  Richmond  v.  Long's  Adm.,  17  Gratt.  tion  of  property  by  such  officers  from  the 

875  ;    Gnmibine  v.  Washington,   2  Me-  person  so  arrested.    Stedman  v.  San  Fran- 

Arthur,  578.    Anig,  sees.  949-953.    The  cisco,  68  Cal.  198.     Ante,  sec.  749,  et  seq. 

poiiee  regulations  of  a  city  are  not  made  *  Stewart  v.  New  Orleans,  9  La.  An. 

and  enforced  in  the  interest  of  the  city  in  461  (1854) ;  s.  p.  in  similar  action,  Dar- 

its  corporate  capacity,  but  in  the  inter^t  gan  v.  Mobile  (slave  negligently  killed  by 

of  the  public     A  city  is  not  liable,  there-  an  officer  of  the  city  guard  in  attempting  to 

fore,  for  the  acts  of  its  officers  in  attempt-  arrest  him  for  a  breach  of  its  ordinances, 

ing  to  enforce  such  regulations  (CaldweU  city  held  not  liable),  81  Ala.  469  (1858). 

«.  Boone,  51  Iowa,  687  ;  Odell  v.  Schroe-  The  opinion  of  Walker,  J.,  is  well  con* 

der,  58   111.   858 ;   Ogg   v,   Lansing,   85  sidered.    Compare  Johnson  r.  Municipal- 

lofWB,    495  ;    Prather   v.    Lexington,   13  ity,  5  La.  An.  100  (1850),  in  which  the 

B.  Hon.  559  ;  Elliott  v,  Philadelphia,  75  corporation  was  held  liable  for  the  neglect 

Pa.   St.    847  ;    McKay  v.  Buffalo   (care-  of  duty  on  the  part  of  the  keeper  of  the  police 

lassly    wounding    plaintiff),    74    N.    Y.  jail,  resulting  in  the  death  of  the  plain- 

619),  nor  will  it  be  made  liable  by  ratify-  tifi's   slave.     The  decision  is  upon   the 

ing  torts  of  police  officers.     Caldwell  v.  ground  that  the  keeper  was  the  agent  of 

Boone,    supra  ;   OdeU  v.    Schroeder,   58  the  corporation,  and  that  it  was  liable  for 

IlL    868.     Power  of   city   to   indemnify  his  acts  and  defaults  in  the  discharge  of 

ownsvs  of  property  destroyed  to  preserve  his  duties  ;  but  quoere,  and  see  comments 

the  public  peace.    Jones  r.  Richmond,  18  of  Walker,  J.,  in  Daigan  v.  Mobile,   81 

Grstt.  517;  ante,  sec.  871,  note  ;  Shearm.  Ala.  469,  477  (1854);  Campbell  v.  Mont- 

4  Bed.  Neg.  (4th  ed. )  sees.  260,  note,  858.  gomery,  53  Ala.  527  ;  Richmond  v.  Long's 

The  fact    that   a  license   is  granted   by  Adm.,  17  Gratt.   875    (1867),  approving 

c£^  officers  for  a  bear-show  will  not  make  Stewart  v.  New  Orleans  and  Daigan  v» 

the  city  liable  for  damages  resulting  from  Mobile,  above  cited.    Ante,  sec.  60.    Lia* 

tfas  D^^igenoe  of  its  police  officers  in  not  bility  of  city  for  toss  of  slave  put  to  work 

]Miventing  the  show  from  being  held  in  in  city  chain-gang.     Clague  v.  New  Or* 

Os  street.    Little  v.  Madison,  49  Wis.  leans,  18  La.  An.  275. 
TOL.  n. — 85 
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in  arresting  disturbers  of  the  public  peace  under  a  valid  ordinance, 
has  no  remedy  against  the  city.^  The  municipal  corporation  in  all 
these  and  the  like  cases  represents  the  State  or  the  public  ;  the  po- 
lice officers  are  not  the  servants  of  the  corporation ;  the  principle 
of  respondeat  superior  does  not  apply,  and  the  corporation  is  not 
liable  unless  by  virtue  of  a  statute  expressly  creating  the  liability. 

§  976  (774).    City  not  Uable  for  "Wrongful  Acta  of  Firemeii.  —  So, 

although  a  municipal  corporation  has  charter  power  to  extinguish  fires, 
to  establish  a  fire  department,  to  appoint  and  remove  its  officers, 
and  to  make  regulations  in  respect  to  their  government  and  the 
management  of  fires,  it  is  not  liable  for  the  negligence  of  firemen 
appointed  and  paid  ly  it,  who,  when  engaged  in  their  line  of  duty 
upon  an  alarm  of  fire,  ran  over  the  plaintiff,  in  drawing  a  hose-reel 
belonging  to  the  city,  on  their  way  to  the  fire ;  ^  nor  for  injuries  to  the 
plaintiff,  caused  by  the  bursting  of  the  hose  of  one  of  the  engines  of 
the  corporation,  through  the  negligence  of  a  member  of  the  fire  depart- 

1  Cobb  t;.  Portland,  55  Me.  881  (1868);  Wheeler  v.  Cincinnati,  19  Ohio  St  19;  8.C. 

Sutton  V.  Carroll  Co.  PoL  Bd.,  41  Miss.  2  Am.  Rep.  368  ;  Howard  v.  San  Francises 

236.     There  is  on  the  same  principle  no  51  Cal.  52  ;  Jewett  v.  New  Haren,  88  Cooa. 

municipal  liability  for  negligence  of  inspec-  868  ;  8.  c.  9  Am.  Rep.  382  ;  Torbosh  ». 

tors  of  steam  boilers  appointed  by  a  city  Norwich,  88  Conn.  225  ;  8.  c  9  Am.  Rcpw 

(Mead  t;.  New  Haven,  40  Conn.  72  ;  8.  c.  395  ;  Ogg  v,  Lansing,  85  Iowa,  495  ;  a.  c 

17  Am.  Rep.  14) ;  compare  Lafayette  v.  14  Am.  Rep.  499  ;  Hayes  o.  Oshkoth,  SI 

Allen,  81  Ind.   166,  cited  infra;  or  for  Wis.  314  ;  s.  c.  14  Am.  Repi  760;  Biir> 

negligence  of  ambulance  driver,  the  duty  rill  v.  Augusta,  78  Me.  118 ;    Elliott  «l 

being  public,  not  corporate.    Maxmilian  v.  Philadelphia,  75  Pa.  St.  347  ;  8.  c.  15  Am. 

New  York.  62  N.  Y.  160  (1875) ;  8.  c.  20  Rep.  591 ;  O'Meara  v.  New  York,  1  Dily. 

Am.  Rep.  468,  and  note  ;  Ogg  v.  Lansing  425.     Text  cited  and  approved.     Smith  r. 

(negligence  of  health-officers  of  a  city),  35  Rochester,  76  N.  Y.  506  ;  Howani  r.  Su 

Iowa,  495  ;  8.  c.  14  Am.  Rep.  499  ;  Pollock  Francisco,  51  Cal.  52 ;  WUcox  r.  Chicago^ 

V.  Louisville,  13  Bush,  221  ;  Haight  v.  New  107  111.  334  (quoting  and  approving  tht 

York,  24  Fed.  Rep.  93  (1885).     As  to  lia-  text) ;  Edgerly  r.  Conconi,  59  N.  H.  78, 

bility  of  the  city,  where  it  is  the  owner  341 ;  Wild  v,  Paterson,  47  N.  J.  L.  4(ML 

of  a  police  station  building,  for  the  negli-  City  held  not  to  be  liable  for  the  negligract 

gence  of  a  policeman  in  leaving  open  trap-  of  officers  of  a  fire  department  nnleH  made 

door  leading  from  the  sidewalk  into  the  so  by  express  statute,  or  for  an  act  diiwdy 

police  station.    Carrington  v,  St.  Louis,  89  ordered  by  the   corporation.     Boirill  * 

Mo.  208.     Compare  post,  sec.  977,  note  ;  Augusta,  78  Me.  118  ;  8.  P.  Oinbe  v.  St 

and  see  post,  sec.  985,  et  seq.  Paul,  34  Minn.  402.     For  an  instnetiff 

«  Hafford  v.  New  Bedford,  16  Gray  view  of  the  principle  involved  in  tnch 
(Mass.),  297  (1860).  In  the  absence  of  cases,  see  Maxmilian  v.  New  YoA,  «  S. 
express  statute  creating  the  liability,  Y.  160  ;  8.  c.  20  Am.  Rep.  468,  approved 
municipal  corporations  are  not  liable  to  and  foliowe<i  by  Brown,  J^  in  Haij^t  r, 
property  owners  to  actions  for  injuries  New  York,  24  Fe^l.  Rep.  98(1885) ;  Oreo- 
occasioned  by  reason  of  negligence  in  using  wood  v,  Louisville,  18  Bush,  226  ;  PoDock 
or  keeping  in  repair  the  fire-engines  owned  v.  Louisville,  13  Bush,  221 ;  amt$,  sees.  58. 
by  them.  2  Thomps.  Neg.  781,  735,  and  60  ;  Shearra.  k  Red.  Neg.  aec  265»  tti 
;  Bigelow  v.  Randolph,  14  Gray,  541;  cases  ;  2  Thoraiie.  Neg.  735. 
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ment ;  ^  nor  for  like  negligence,  whereby  sparks  from  the  fire-engine 
of  the  corporation  caused  the  plaintiff's  property  to  be  burned.^  The 
exemption  from  liability  in  these  and  the  like  cases  is  upon  the 
ground  that  the  service  is  performed  by  the  corporation  in  obedience 
to  an  act  of  the  legislature;  is  one  in  which  the  corporation, as  such, 
has  no  particular  interest,  and  from  which  it  derives  no  special  benefit 
in  its  corporate  capacity ;  that  the  members  of  the  fire  department, 
although  appointed,  employed,  and  paid  by  the  city  corporation,  are 
not  the  agents  and  servants  of  the  city,  for  whose  conduct  it  is  liable ; 
but  they  act  rather  as  oflficers  of  the  city,  charged  with  a  public  service, 
for  whose  negligence  in  the  discharge  of  oflBcial  duty  no  action  lies 
against  the  city,  without  being  expressly  given;  the  maxim  of  respon- 
deat superior  has,  therefore,  no  application.*  Nor  is  such  a  corpora- 
tion liable  to  the  owner  of  property  destroyed  or  damaged  by  fire  in 
consequence  of  its  neglect  to  provide  suitable  engines  or  fire  apparatus, 
or  to  provide  and  keep  in  repair  public  cisterns,*  or  for  failing  to 

1  Fisherv.Boston,  104  Mass.  87(1860);  v.  Des  Moines,  63  Iowa,  447;   Wild  v. 

s.  c.  6  Am.  R^p.  1 96,  distinguished  from  Paterson,  47  N.  J.  L.  406 ;   Edgerly  r. 

Oliver  v,  Worcester,  102  Mass.  489  ;  Max-  Concord,  69  N.  H.  79  ;  supra,  sees.  949, 

milian  r.  New  York,  62  N.  Y.  160  (1875);  950  ;  Weightman  r.  Washington,  1  Black 

&  c.  20  Am.  Rep.  468.  (U.  S.),  39,  49  ;  Torbosh  v.  Norwich,  88 

*  Hayes  V.  Oshkosh,  83  Wis.  314  (1878);  Conn..225  (1871) ;  s.  c.  9  Am.  Rep.  395  ; 
8.  c.  14  Am.  Rep.  760.               '  Grant  v.  Eiie  (failure  to  repair  reservoir), 

*  Per  BigeUno,  C.  J.,  in  Hafford  r.  New  69  Pa.  St.  420  (1871);  8.  c.  8  Am.  Rep. 
Bedford,  supra;  Hayes  v.  Oshkosh,  83  272;  Jewett  v.  New  Haven,  88  Conn. 
Wis.  314  (1873);  8.  o.  14  Am.  Rep.  760,  368  ;  Robinson  v.  Evansville,  87  Ind. 
supra,  sec.  957;  Maxmilian  r.  New  834.  Nor  is  the  city  liable  for  its  neg- 
York,  62  N.  Y.  160  (1875) ;  s.  c.  20  lect  in  cutting  water  off  from  a  hydrant, 
Am.  Rep.  468  ;  McCrowell  v.  Bristol,  5  but  for  which  the  fire  might  have  been 
Lea  (Tenn.),  685;  Welsh  v,  Rutland,  66  extinguished.  Tainter  r.  Worcester,  123 
Vt.  228  (negligence  in  thawing  out  a  Mass.  311  (1877)  ;  s.  c.  25  Am.  Rep. 
hydrant  causing  ice  in  a  street,  by  a  fall  90  ;  Davis  v,  Montgomery  Council,  51 
upon  which  plaintiff  was  injured)  ;  Bur-  Ala.  139  ;  Hill  v.  Boston,  122  Mass.  344  ; 
rill  V.  Augusta,  78  Me.  118  (horse  fright-  sitpra,  sec.  957.  A  city  is  not  bound  to 
ened  by  steam  from  an  engine  negligently  indemnify  its  citizens  for  a  loss  by  fire 
left  in  the  street)  ;  Baltimore  v.  O'Neill,  occasioned  by  the  negligence  of  the  fire 
03  Md.  836,  where  the  rule  was  applied  to  department.  New  Orleans  v.  Crescent 
a  case  in  which  a  discharged  employee  of  Mut.  Ins.  Co.,  25  La.  An.  390  (1873). 
the  fire  department  sued  for  his  salary  ac-  But  if  a  member  of  the  fire  department  be 
croing  thereafter,  the  court  holding  that  the  injiired  on  his  way  to  a  fire,  by  a  street 
city  was  not  responsible  for  the  act  of  the  which  the  city  has  negligently  left  in  an 
Firs  Commissioners  in  discharging  him.  unsafe  condition,  he  may  have  his  action 

*  Wheeler  v.  Cincinnati,  1 9  Ohio  St.  19  the  same  as  any  one  else.  Turner  v.  In- 
(1869) ;  «.  c.  2  Am.  Rep.  368  ;  Heller  v.  dianapolis,  96  Ind.  51.  Whether  member 
Sedalia,  53  Mo.  169, 161  (1873),  citing  and  of  fire  department  can  recover  against  a 
approving  text ;  a  c.  14  Am.  Rep.  444  ;  city  for  personal  injuries  caused  by  an  un- 
•.  p.  Patch  V.  Covington,  17  B.  Mon.  722  safe  engine,  see  Lafayette  v.  Allen,  81  Ind. 
(1856) ;  Brinkme3rer  V.  Evansville,  29  Ind.  166,  where  such  a  recovery  was  had,  the 
187 :  Turner  v.  Indianapolis,  96  Ind.  61  ;  liability  of  the  city  seemingly  being  as- 
Robinson  v.  Evansville,  87  Ind.  334 ;  Horn  sumed  ;  post,  sec.  982. 
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provide  an  adeqtuite  supply  of  water  to  extinguisli  fires  when  it  has 
undertaken  to  provide  a  water  supply.^  A  liability  on  the  part  of 
the  corporation  was  sought  to  be  sustained,  upon  the  ground  of  the 
neglect  of  a  corporate  duty,  but  the  court  considered  that  powers 
of  this  nature  conferred  upon  municipal  corporations  were  legislative 
and  governmental,  and  excluded  the  notion  of  implied  responsibiUty 
to  individuals,  based  on  neglect  or  nonfeasance,  and  distinguished 
such  cases  from  those  in  which  the  duty  is  purely  ministeiiaL' 

§  977  (775).  No  impUed  Corporate  LiabiUty  for  faults  of  Htaltili 
Officers,  or  its  own  neglect  in  respect  of  the  Public  Health.  ^  The 
power  or  even  duty  on  part  of  a  municipal  corporation*  to  make 
provision  for  the  public  health  and  for  the  care  of  the  sick  and 
destitute,  appertains  to  it  in  its  public  and  not  corporate^  or  as  it 
is  sometimes  called,  private  capacity-  And  therefore  where  a  city, 
under  its  charter,  and  the  general  law  of  the  State  enacted  to  pre- 
vent the  spread  of  contagious  diseases,  establishes  a  hospital,  it  is  not 
responsible  to  persons  injured  by  reason  of  the  misconduct  of  its 
stents  and  employees  therein ;  and,  accordingly,  the  city  of  Bicb- 
mond  was  held  not  to  be  liable  for  the  loss  of  a  slave  admitted  to  tht 
hospital  of  the  corporation  to  be  treated  for  the  small-pox,  and  whom 
the  servants  of  the  city  in  'charge  of  the  hospital  negligently  suf- 
fered, when  delirious,  to  escape,  wander  off,  and  die.'    So  where  a 

^  Van  Horn  v,  Des  Moines,  63  Iowa,  was  itself  approved   and    followed  in  a 

447,  holding  also  that  a  contract  with  a  similar  case    in    Miammri,    Murtaa^^  i. 

water- works  company  by  which  it  agrees  St.  Louis,  44  Mo.  479  (ISSQ),  in  which 

to  protect  the  city  against  its  own  neglect  it  was  held  that  the  dty  was  nol  lia- 

and  misfeasance  doe^  not  aid  the  party  in-  ble  to  a  non-paying  patient  in  its  koi- 

jured  by  fire  wot  create  municipal  liability,  pital  for  injuries  caused  bj  the  mtgUA  9 

Black  V.  Columbia,  19  S.  C.  412.     The  fact  misconduct  of  the  hotpUal  officen  ot  «r- 

that  the  city  owns  the  watcr-iaorks  does  not  vants,     Sherboume  v.  Vuba  Coanty,  il 


make  it  liable  for  a  loss  by  fire  when  the  Cal.  113  (1862),  holding  that  a  oonnif 

pil)es  were  inadequate  or  out  of  order,  not  liable  in  damages  to  an  inmate  of  its 

Mendel   v.   Wheeling,   28   W.   Va.   233.  hospital  for  anskUfal  tnatment  of  the 

Postt  sec.  982.  resident  physician,    a.  P.  Saromeis  o.  D^ 

*  The  text  quoted  and  approved  in  a  viess  County,  108  Ind.  262.     In  Ogg  ». 

case  where  the  plaintiff  sought  damages  Lansing,  decided  by  the  Sapremft  Cooit  of 

for  the  loss  of  his  house  by  fire,  result-  Iowa,  85  Iowa,  495  (1S72) ;  a^  c.  14  An. 

ing  from  an  inadequate  supply  of  water.  Rep.  499,  on  the  principla  that  in  diacb^l^ 

Black  V,  Columbia,  19  S.  C.  412.    Ante,  ing  its  legislative  functions  a  dty  is  not  Ki- 

sec.  957,  note.  ble  for  defective  execution  of  itsotdinanert 

'  Richmond  v.  Long*s  Adm.,  17  Gratt.  or  for  the  neglect  or  nonfisasanoe  of  its  dh 

875  (1867) ;   approves  Dargan  v.  Mobile,  cers  and  agenta  (ani€t  sees.  M9»  950).  it 

81  Ala.  469  ;   Stewart  v.  New  Orleans,  9  was  held  that  a  dty  corporation  wMset 

La.  An.  461 ;  and  goes  on  the  ground  that  liable  to  a  civil  action  by  a  penon  i^jaifi 

the  duty  here  was  public,  and  not  pri-  by  reason  of  its  nsgUei  (o  taks  preftrfi' 

vate,   and  hence  the  city  not  liable  for  cautions  to  prevent  tAs  spnad  of  tki  tm^ 

acts  and   defaults  of  its  officers;  and  it  poK,  or  for  the  fidluia  of  iti 
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city  corporation  was,  by  statute,  required  to  appoint  commissioners 
of  public  charities  to  take  care  of  paupers,  destitute  children,  &c.,  it 
was  held  that  the  duties  thus  devolved  upon  the  city  were  public 
and  not  corporate ;  that  the  commissioners  were  not  the  agents  or 
servants  of  the  city,  but  of  the  public ;  and,  consequently,  that  the 
city  corporation  was  not  liable,  on  the  principle  of  respondeat  supC' 
rior,  for  a  negligent  injury  caused  by  an  employee  of  the  commis- 
sioners in  driving  an  ambulance-wagon  belonging  to  the  city.^ 

§978  (776).   Fault  of  City  Engineer. — A  municipal  corporation 
IS  not  responsible  for  the  mistake  or  the  want  of  cai-e  or  skill  of  the 

notify  the  plaiiitlff,   who  was  requested  Sheann.  k  Red.  Neg.  sec.  266,  and  see 

by  them  to  assist  in  removing  the  corpse  sec  831,  note,  where  the  learned  authors 

of  a  person  who  had  died  of  this  disease,  suggest  that  this  case  may  be  impliedly 

of  the  dangerous  nature  of   the  service  overmled  by  the  Mersey  Docks  Cane  (past, 

required  of  him.  sees.   988,   note,  987,  note);   but  to  our 

A  nurse  employed  in  a  smaU-pox  hospi-  mind  this  result  does  not  follow.    McDou- 

tal  etftablished  by  the  town  was  suffored  to  aid  v.  Mass.  Oen.  Hosp.,  120  Mass.  482, 

depart  without  beftig  properly  disinfected,  where  the  hospital,  an  incorporated  chari- 

whereby  the  plaintiff  caught  the  disease ;  table  institution,  was  held  not  to  be  liable 

it  was  held  that  the  town  was  not  liable,  in  damages  to  a  patient  for  the  negligence 

Brown  v.  Vinalhaven,  65  Me.  402  (1876) ;  of  the  attending  sui^geon,  the  trustees  hav- 

B.  c.  20  Am.  Rep.  709  ;  Barbour  v.  Ells-  ing  used  due  care  in  his  selection.     Benton 

worth,  67  Me.  294,  carrying  a  well  per-  v.  City  Hospital  (accident  to  plaintiff  from 

son  to  a  small-pox  hospital,  where  he  con-  unsafe  stairs  in  public  hospital ;  no  liabil- 

tracted  the  disease ;  no  liability.    Powers  in  ity),  140  Mass.  13.    Com^tare  Canington 

retped  to  kMlth.    AnUy   sees.    144,    869,  t;.  St.  Louis,  89  Mo.  208. 
S71.     Liability  for  acts  of  health  officers,         *  Maxmilian  v.  New  York,  62  N.  Y. 

tee  (mfo,  sec  871,  note  ;  Rndolphe  v.  New  160  (1875),  distinguishing  Jones  v.  New 

Orleans,  11  La.  An.  242  (which  was  an  ac-  Haven,  84  Conn.  1 ;  approved  in  Haight 

tion  for  damages  for  alleged  illegal  order  of  r.  New  York,  24   Fed.   Rep.  93  (1885), 

board  of  health  in  ordering  a  ship  to  leave  where  Brovm,  J.,  held  that  an  action  in 

the  city);  Mitchell  V.  Rockland  (illegal  tak-  admiralty  against  the  city  could  not  be 

ing  possession  of  a  vessel;  no  liability),  41  maintained  for  damages  for  a  collision  be- 

Me.S68;  s.c.  45Me.  496(1858);  reaffirmed,  tween  a  schooner  and  a  steamboat  owned 

62  Me.  118 ;  Harrison  v,  Baltimore,  1  Gill  by  the  city,  but  in  the  exclusive  use  and 
(Md.)t  ^4  (1843),  cited  aiUej  sec.  144.  control  of  the  Board  of  Commissioners  of 
City  held  not  to  be  liable  for  misfeasance  Charities  and  Corn*ction,  and  while  navi- 
of  members  of  its  board  of  health  (Bry-  gated  by  a  pilot  employed  by  the  commis- 
ftnt  V.  St.  Paul,  88  Minn.  289)  ;  or  for  the     sioners,  the  reason  being  that  that  is  an 

negligence  of  a  servant  of  its  board  of  independent  board  over  which  the  city  cor- 
poblie  works  in  the  course  of  his  employ-  poration  has  no  control,  and  which  does 
ment  when  engaged  in  removing  garbage  not  act  for  the  use  or  benefit  of  the  city  in 
with  a  cart  and  horse  belonging  to  the  the  discharge  of  any  of  its  corporate  func- 
city.  Condict  r.  Jersey  City,  46  N.  J.  L.  tions  or  duties.  See,  also,  supra,  sec.  974, 
157.  The  samfe  principle  of  non-liability  note;  Bailey  v.  New  York,  2  Denio  (N.  Y.), 
(in  absence  of  statute  giving  an  action)  433  ;  Conrad  v.  Ithaca  Trs.,  16  N.  Y.  158  ; 
applies  to  trustees  of  public  charities,  and  and  citing  vnth  approval  ()liver  v.  Wor- 
to  incorporated  charitable  institutions  cester,  102  Mass.  489  ;  Hafford  v.  New 
maintained  as  public  charities,  and  not  Bedford,  16  Gray,  297 ;  Fisher  v.  Boston, 
for  fpdn  and  profit.  Heriot's  Hospital  104  Mass.  87 ;  Eastman  v,  Meredith,  89 
IWiffiws  p.  Boss,  IS  Clark  ft  Fin.  607  ;    N.  H.  284. 
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city  surveyor  or  engineer^  whether  appointed  and  removable  by  it  or 
elected  by  the  people,  when  he  performs  duties  (though  the  per- 
formance thereof  be  regulated  by  ordinance)  for  or  between  private 
individibals,  as,  for  example,  fixing  the  boundary  between  their  lots.^  * 
In  such  case,  the  principle  of  respondeat  superior  does  not  apply,  as 
it  does  or  may  when  this  officer  acts  for  the  corporation,  or  under  its 
direction,  in  making  corporate  improvements.^ 


§  979  (777).  Wrongful  acts  and  negligence  of  Highway  and 
Street  Officers.  —  On  the  same  principle,  treating  surveyors  of  high' 
ways  elected  by  the  town  as  public,  rather  than  municipal  officers, 
a  New  England  town  is  not  liable  for  an  injury  sustained  by  a  per- 
son by  reason  of  the  negligence  of  a  laborer,  in  the  course  of  his 
employment  by  the  highway  surveyor  to  aid  him  in  the  discharge 
of  his  official  duty.  Nor  is  it  liable  for  damages  occasioned  by  tU 
wrongful  acts  of  the  surveyor  hiviself  in  performing  his  official 
duties.^    But  it  would  be  otherwise  where  the  working  and  repair 


1  Alcorn  v.  Philadelphia,  44  Pa.  St 
348  (1863).  Thompson,  J.,  considered  it 
as  a  case  of  first  impression,  and  distin- 
guished it  from  those  asserting  corporate 
liability  for  defective  streets.  Erie  v, 
Sohwiiigle,  22  Pa.  St  884  (1853)  ;  Dean 
V.  Milford  Township,  5  Watts  &  S.  (Pa.) 
545  ;  Dayton  v.  Pease,  4  Ohio  St.  80,  100 
(1354),  per  Banney,  J.,  and  see  lb,  il6  ; 
infra,  sec.  990,  note.  McCarty  v,  Bauer, 
3  Kan.  237  (1865)  (personal  action  against 
engineer  for  erroneous  survey).  Waller  v. 
Dubuque,  69  Iowa,  541.  fy%en  personally 
liable.    lb.    Ante,  sec.  237,  note. 

2  Dayton  v.  Pease,  4  Ohio  St.  ^0  (1854), 
where  the  city  was  held  liable  for  injuries 
caused  by  the  fall  of  a  bridge,  owing  to 
the  negligence  and  want  of  skiU  of  the 
city  engineer.  3IcCarty  v.  Bauer,  supra  ; 
Rochester  White  Lead  Co.  v.  Ilochester, 
3  N.  Y.  463  (1850)  ;  supra^  sec.  968 ; 
Kobs  V.  Minneapolis,  22  Minn.  159,  164 
(1875).  Liability  for  negligence  of  cUy 
engineer  in  the  construction  of  city  water- 
works. Saylor  v.  Harrisburg,  87  Pa.  St 
216  (1878). 

•  Walcott  V,  Swampscott,  1  Allen 
(Mass.),  101  (1861);  Barney  v.  Lowell, 
98  Mass.  570  ;  supra,  sec.  971,  note ; 
Judge  V,  Meriden,  38  (>)nn.  90  (1871)  ; 
Shearm.  &  Ked.  Neg.  sec.  259,  288. 
Compare    Foreman   v,    Canterbury,  Law 


Rep.  6  Q.  B.  214.  Limited  powen  cf 
New  England  town.  AnU^  aecs.  SS,  S9 ; 
supra,  sec.  964,  note.  But  if  a  town  as- 
sumes to  perform  the  daty  by  its  ovm 
agents,  whom  it  directs  and  controls,  iv- 
spufiideat  superior  may  apply.  Waldna 
V.  HaverhUl,  143  Mass.  582  (1SS7).  and 
cases  cited.  And  the  surveyor  him»lf 
is  only  liable  in  damages  for  wantoo, 
malicious,  or  improper  acts  in  makxog 
or  repairing  the  highways  in  his  district 
Rowe  V.  Addison,  34  N.  H.  806,  812,  and 
cases  cited ;  anU^  sec.  237,  note,  and 
cases. 

Conatables,    though   appointed    hy  tin 
town,  are  noi  its  agents  or  Mrmtnts^  aDd 
the  town  is  not  liable  for  their  defanlt, 
the  statute  not  having  so  provided.    Hnrl* 
burt  u.  Litchfield,    1  Boot  (Conn.),  S» 
(1793).  And80,inJV«9  York^iownassaian 
and  collectors  of  taxes  are  indepemdtmt  jh/^ 
lie  officers,  and  not  the  agents  or  asrvaBli 
of  the  towns  in  their  corporate  capacity. 
Lorillard  v.  Monroe,  11  N.  Y.  892  (18M|. 
See  Bank  of  Commonwealth  «.  New  Yoik, 
48  N.  Y.   184.     Relator,  an  ovemer  d 
highvrays  in  a  town,  under  directioD  of  tlN 
commissioner  of  highways  in  that  tova, 
committed  a  trespass  npon  the  pRmiiN  cf 
a  person,  it  being  beUevad  at  the  tiat 
that  the  act  was  lawful.    He  brought  scCioa 
against  relator  for  the  trespass.    Bslstar 
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of  streets  is  treated  (as  in  many  of  the  States  it  is)  as  a  municipal 
duty^  and  the  officer  in  charge  as  a  corporate,  in  distinction  from  an 
independent,  public  officer,  or  where  the  injury  was  negligently 
caused  by  such  officer  in  the  process  of  executing  upon  the  streets 
an  authorized  corporate  improvement  or  work^  for  then  the  doctrine 
of  respondecU  mperior  would  apply.^ 

§  980  (778).  Basis  of  impUed  Municipal  LiabiUty.  —  The  doc- 
trine may  be  considered  as  established,  where  a  given  duty  is  a  cor- 
porcUe  one,  that  is,  one  which  rests  upon  the  municipality  in  respect 
of  its  special  or  local  interests,  and  not  as  a  public  agency,  and  is 
absolute  and  perfect,  and  not  discretionary  or  judicial  in  its  nature, 
and  is  one  owing  to  the  plaintiff,  or  in  the  performance  of  which  he  is 

gBTe  no  notice  to  the  town  authorities,  or  8  K.  Y.  468  ;    Kobe  v.  Minneapolis,   22 

to  the  town,  of  the  action,  and  made  no  Minn.    159,    164    (1875) ;    Eastman    v. 

application  to  the  electors  at  any  town  Meredith,  36  N.  H.  295,  per  Perley,  C.  J., 

meeting,  or  to  any  of  the  town  officers  obiUr;  Baker  v.  Boston,  12  Pick.  (Mass.) 

for  advice  as  to  the  action,  bnt  defended  it  184  ;  Thayer  v,  Boston,  19  Pick.  (Mass. ) 

on  his  own  motion.    Judgment  was  re-  611,  516  (1837)  ;  supra,  sees.  971,  972, 

covered  against  him  in  the  first  instance,  note  ;  post,  sec.  1038.     In  Scott  r.  Man- 

•nd  he  took  successive  appeals  until  the  Chester,  37  Eng.   Law  &  £q.  495  (1856) 

reached  the  Ck>urt  of  Appeals,  in  all  (s.  c.  1  H.  &  N.  59),  by  the  negligence 


of  which  he  was  defeated.  It  was  held,  of  workmen  employed  by  the  city  in  lay' 
under  the  legislation  of  New  York,  that,  XTig  its  aum  gas-pipes  in  the  streets,  the 
even  if  the  trespass  was  committed  by  plaintiff's  eye  was  injured,  and  the  city 
direction  of  the  town  authorities,  plain-  held  liable  on  the  principle  of  respondeat 
tiff  had  no  valid  claim  against  the  town  superior.  Affirmed  on  appeal,  2  H.  &  N. 
for  the  expense  he  was  subjected  to  by  the  204.  Same  principle,  Foreman  r.  Canter- 
litigation.  It  was  further  held,  that  the  bury,  Law  Rep.  6Q.  B.  214  (1871).  Post, 
town  would  in  no  event  be  liable  for  a  sec.  983,  note.  So,  in  Delmonico  v.  New 
wrongful  act  committed  by  direction  of  York,  1  Sandf.  (N.  Y.  Sup'or  Ct.)  222, 
the  commissioner  of  highways,  since  no  the  plaintiff  recovered  for  damages  occa- 
corporate  duty,  in  New  York,  is  imposed  sioned  by  the  negligence  of  the  defend- 
upon  a  town  in  respect  to  the  care,  su-  ants  in  constructing  a  sewer.  There  was 
perintendence,  and  regulation  of  highways  a  recovery  against  the  city  in  Lloyd  ». 
within  its  limits,  and  it  has  in  its  corpo-  Mayor,  &c.  of  New  York,  1  Seld.  (5 
rate  capacity  no  control  over  the  high-  N.  Y.)  369  (1851),  for  the  negligence  of 
ways,  and  Idghway  officers  are  not  agents  persons  employed  by  the  proper  officers  of 
of  the  town.  People  v.  Esopus  And.,  74  a  corporation  in  leaving  a  dangerous  hole 
K.  Y.  310  (1878).  in  the  street  over  night,  in  the  process  of 

In  Vermont  towns  are  made  liable  by  repairing  the  public  sewers ;  s.  p.  Grimes 

statute    for  "de/auW*  or  *' neglect*"  of  ».  Keene,  52  N.  H.  330  (1872) ;  Bathurst 

Ufwn  clerks  in  respect  to  official  duties,  v,  MacPherson,  L.  R.  4  App.  Cases,  256 

Hunter  r.  Winsor  ("index"  or  "alpha-  (1879)  ;  infra,   sees.    1046-1052,    as  to 

bet"  book),  24  Vt.  327  ;  lb,   338,    580.  sewers;    supra,  sec.  949.     The  adjudged 

fFhat  are  official  acts  or  defaults,    Lyman  cases  differ,   as  elsewhere  shown,  as    to 

».  Edgerton,  29  Vt  305  ;  Jarvis  v.  Bar-  what  are    public,   and    what    corporate, 

juxd,  80  Vt  492.  undertakings  ;  but  the  principle  on  which 

^  Infra,  sees.  1017-1024, 1048  et  seq,  ;  the  liability  turns  is  the  one  stated  in  the 

Boehester  White  Lead  Co.  v,  Rochester,  text 
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speoially  interested,  that  the  corporation  i$  liahle  in  a  civil  actum  for 
the  damages  resultiug  to  individaals  by  its  neglect  to  perform  the 
duty,  or  for  the  want  of  proper  care  or  want  of  reasonable  skill  of 
its  officers  or  servants  acting  under  its  direction  or  authority  in  the 
execution  of  such  a  duty ;  and,  with  the  qualifications  stated,  it  is 
liable,  on  the  same  principles  and  to  the  same  extent,  as  an  individual 
or  private  corporation  would  be  under  like  circumstances.^  For 
illustration,  if  a  city  neglects  its  ministerial  duty  to  cause  its  sewert 
to  be  kept  free  from  obstructions,  to  the  injury  of  a  person  who  has 
an  interest  in  the  performance  of  that  duty,  it  is  liable,  as  we  shall 
see,  to  an  action  for  the  damages  thereby  occasioned.*    So,  if  a  cUy 


1  Lloyd  V,  New  York,  6  N.  Y.  369 
(1851);  McCuUough  v.  Brooklyn,  23 
Wend.  458  (1840)  ;  Clayburg  v.  Chicago 
(refuHal  to  collect  assessment),  25  111.  535 
(1861).  Distinguished,  Saxton  v.  St 
Joseph,  60  Mo.  158  (1875) ;  SterreU  p. 
Houston,  14  Tex.  158  (1855).  But  was 
the  duty  here  a  corporate  one  ?  McLaugh- 
lin V.  Municipality  No.  2,  5  La.  An.  504 
(1850);  Walling  v.  Shreyeport,  /6.  660; 
Bichmond  v.  Long's  Adm.,  17  Gratt.  875 
(1867)  ;  Sawyer  V.  Corse,  17  Gratt.  230; 
Lacour  ».  New  York,  8  Duer  (N.  Y.), 
406  ;  Conrad  v,  Ithaca,  16  N.  Y.  158 
(1857) ;  Barton  v.  Syracuse,  36  N.  Y.  54. 
Text  cited  and  applied.  Helena  v.  Thomp- 
son, 29  Ark.  569,  574  (1874) ;  Orme  v. 
Richmond,  79  Va.  86  ;  Denver  v.  Duns- 
more,  7  CoL  328 ;  Denver  «.  Dean,  10 
CoL  375  ;  Greencastle  v.  Martin,  74  Ind. 
449  (animal  injured  in  pound)  ;  Platz  v. 
Cohoes,  89  N.  Y.  219  ;  Levy  v.  Salt  l^ke 
City,  3  Utah,  63  ;  Orth  «.  Milwaukee, 
59  Wis.  336 ;  Spelman  v.  Portage,  41 
Wis.  144.  See  especially  Judge  Thomp- 
son's collection  of  leading  cases  on  Muni- 
cipal Negligence,  and  his  valuable  notes. 
2  Thouips.  Neg.  pp.  625  et  seq,,  737.  In 
City  of  Lafayette  v.  Allen,  81  Ind.  166 
(notwl  siipra,  sec.  976,  not*?),  an  action 
by  an  employ(»e  of  the  fire  department  for 
injuries  caused  by  a  defective  fire-engine, 
it  was  held,  on  the  point  of  notice,  to  be 
suflUcieiit  on  demurrer,  that  complaint  al- 
leged notice  to  the  city  of  the  unsafe  con- 
dition of  the  engine,  and  that  it  was  not  ne- 
cessary to  allege  specifically  that  the  defect 
was  known  to  some  proper  officer  of  the 
city.  The  liability  of  the  city  seemed  to 
be  assumed.    Supra,  sec.  949;  infra,  sees. 


988,  1043-1052.  The  rale  sUted  in  ths 
text  should  not,  perhaps,  be  extended  to  a 
case  where  the  effect  of  a  recovery  would 
be  to  charge  the  corporate  treMory  with  a 
burden  which  does  not  belong  to  it,  and 
where  the  person  iigured  by  the  neglect  tt 
perform  the  duty  oan  compel  an  execntisn 
of  it  by  numdamus  to  the  proper 
of  the  corporation.  But  the  cases 
point  are  not  uniform.  MoCttUoa|^  «. 
Brookljm,  supra;  anie,  sees.  4SS,  SSI, 
note ;  posi,  sec.  998.  Wlket^  dMt^  rttts 
upon  the  eorporatum  and  when  tipsm  Us 
officers  in  their  indimdual  enpaeUy,  Aids, 
sec.  99;  Martin  v.  Brooklyn,  1  HUl 
(N.  Y.),  145.  Were  the  teosteee  hot 
independent  corporate  officers  ?  See  Con* 
rad  V.  Ithaca  Trs.,  16  N.  Y.  158  ;  Hickok 
V.  Plattsburgh,  16  N.  Y.  161.  Affinnad, 
Weed  p.  Ballston,  76  N.  Y.  829  ;  HaxtlNl 
&  N.  Y.  8.  Co.  r.  New  York,  78  N.  Y.  L 

It  ia  also  held  in  Canada  that  a 
nicipal  corporation  may  be  sned  for 
ligence  in  the  construction  of  a  aewer,  for 
wrongfully  obstracting  a  dnia 
course,  or  for  diverting  a  stream  of 
on  the  plaintiff's  land.  Farrellv.  Londoa, 
12  Up.  Can.  Q.  B.  843;  ReeTes  v.  Toronta^ 
21  Up.  Can.  Q.  B.  167 ;  P<Mrtlae  9.  Chin- 
guacousy  Tp.  Corp.,  25  Dp.  Gui.  Q.  BL 
61.  The  corporation  mast  be  enonerted 
with  the  doing  of  the  wrongfdl  act.  fm^ 
rell  «.  London,  supra ;  posi^  aect.  lOtl- 
1052. 

*  Infra,  sees.  9S6,  and  note,  1044-lQSi; 
Franklin  Wharf  Co.  «.  Portland,  97  lU 
46  (1877);  9.  G.  24  Am.  Rep.  1,  and  noH; 
Lloyd  V.  Mayor,  Ac.  of  New  York,  1  fldL 
(5  N.  Y.)  869  (1S51).  Shearm.  k  Bii. 
Neg.  (4th  ed.)  aec  S87,  and 
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owns  a  wharf  or  pier  and  receives  wharfage  or  profit  therefrom,  it  is 
liable,  like  an  individual  or  private  corporation,  for  injuries  caused 
hj  a  fiailure  to  keep  it  in  proper  condition  and  repair.^  So  in  re- 
spect to  its  failure  to  keep  its  streets  in  a  safe  condition  for  public 
use,  where  this  is  a  duty  resting  upon  it' 

§  981.  Ghround  of  Implied  laability. — The  liability  of  the  corpora^ 
tion  for  its  own  negligence,  or  that  of  its  servants,  is  especially  clear 
and  in  fact  indisputable,  where  it  has  received  a  consideration  for  the 
duty  to  be  performed,  or  where,  under  permissive  authority  from  the 
legislature,  it  voluntarily  assumes  and  carries  on  a  work  or  under- 
taking from  which  it  receives  tolls  or  derives  a  profit* 

^  AfiU,  sec.  113  ;  Skinkle  v,  Covington,  '*  hobhing  or  eoasHng  "  on  such  street,  the 

1  Bnah,  617  (1866) ;  Fennimore  v.  New  city  is  not  liable.     Sehiiltz  v,  Milwaukee, 

Orleans,   20    La.   An.  124 ;    Seaman    v.  49  Wis.  254 ;  8.  c.  5  N.  W.  Kep.  842 

Kew  York,  80  N.  Y.  289;   Badway  v,  La&yette  v.    Timberlake,  88   Ind.    830 

87    N.   Y.    256 ;     Allegheny  v.  Barford  v.  Grand  Rapids,  58  Mich.  98 


Oampbell,  107  Pa.  St.  580  (1884) ;  Willey  Faulkner  r.  Aurora,  85  Ind.  130  ;    Pierce 

V.  Allegheny,  118  Pb.  St.  490.     Liability  v.  New  Bedford,  129  Mass.  584  ;  Steele 

for  dangerous  approach  to,  see  Carleton  v.  v.  Boston,   128  Mass.  583.    While  this 

FiBnconia  Iron  &  S.  Co.,  99  Mass.  216  ;  may  be  a  public  nuisance,  its  suppression 

Pittsburg  V.  Grier,  22  Pa.  St.  54  ;  Erie  v.  is  a  police  duty,  and  not  a  duty  in  which 

fiehwingle,  22  Pa.    St.    888  ;    Memphis  a  corporation,  as  such,  has  a  particular  in- 

9.  Kimbrough,   12   Heisk.   (Tenn.)   183.  terest,  or  from  which  it  derives  any  spe- 

Jm/ra,  sees.  981,  note,  983.  cial  benefit,  in  its  corporate  capacity,  and 

Plaintiff  was  backing  up  his  cart  to  a  for  the  non-performance  of  such  duty  by 

dock  owned  by  the  city  for  the  purpose  of  its  officers  and  agents  the  corporation  is 

loading  it ;  his  horse  became  unmanage-  not  liable.    Hayes  v,  Oshkosh,  83  Wis. 

able  and  backed  off  the  dock,  and  was  814 ;  Schultz  «.  Milwaukee,  49  Wis.  254  ; 

lost.    The  loss  was  sustained  by  the  neg-  8.   c.   5  N.    W.   Rep.    342  ;    Wallace  v, 

ligenee  of  the  city  in  failing  to  have  a  Menasha,  48  Wis.    79  ;    s.  c.   4   N.  W. 

string-piece  on  the  dock.     The  absence  of  Rep.  101.     See  Taylor  v.  Cumberland,  64 

the  string-^iece  was  the  proximate  cause  M<L  68. 

of  the  loas,  and  the  city,  being  charged         *  Scott  v.  Bfanchester  (canying  on  gas- 

with  the  duty  of  keeping  it  there,  is  lia-  works),  2  H.  &  N.  204   (1857),  affirm- 

ble,  although  at  the  moment  the  horse  ing    8.   c.    1   H.  &  N.    59  ;    Cowley  v. 

was  not  obedient  to  the  will  of  his  owner.  Sunderland,  6  H.   &  N.  565  ;   Pittsburg 

Kennedy  v.  New  York,  73  N.  Y.  865  ,  «.  Grier,  22  Pa.   St.    54   (1853) ;    Mer- 

s.  P.  Clark  r.  Union  Ferry  Co.,  35  N.  Y.  sey  Dock  Cases,    11  H.  Lds.  Cases,  687  ; 

485  ;  Radway  v.  Briggs,  37  N.  Y.  256  ;  Henley  v,  Lyme  Regis,  2  CI.  &  F.  331 ; 

McGuiness  v.  New  York,   52    How.  Pr.  Milnes  r.  Huddersfield,    L.  R.  10  Q.  B. 

Bep.  450  ;  Swords  v.  Edgar,  59  N.  Y.  28  ;  Div.  124;  Bathurst  r.  MacPherson  (iiui- 

Shearm.  &  Red.  Neg.  (4th  ed.)  sec.  285,  sauce  in  highway),  L.  R.  4  Appeal  Cases, 

and  cases.  256  (1879).  Tnjra,  sec.  986,  note.   A  town 

•  infira,  sec  1017  etneq.   A  city  held  not  which  accepts  a  statute  authorizing  it  to 

to  be  liable  in  damages  for  injuries  caused  lay  and  maintain  water  pipes  for  the  purpose 

\ff  the   negligence  of  a  fellow-workman,  of  supplying  thf.  inhabitants  with  water,  at 

MeDermott  v.   Boston,   133    Mass.    349.  rates  established  by  the  town,  is  liable  for 

CotuHng  on  public  streets.     For  injuries  an  injury  sustained  by  a  traveller  upon  a 

toffered  by    one  passing  along  or  over  a  highway  of  the  town,  which  has  been  un- 

pabKe   street   in   a   city,  with   persons  dermined   by  water   escaping   from    the 
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§  982.  Same  subjeot. — Thus,  where  a  street  was  negligently  len- 
dered  unsafe  by  a  stream  of  water  thrown  across  it  from  a  hydrant 
of  the  water- works  owned  by  the  city,  and  from  which  the  city  &- 
rived  the  rents  and  profits^  which  stream  of  water  caused  the  plaintifiTs 
horse,  while  being  driven  in  the  street,  to  take  fright,  run  away,  and 
receive  injuries  from  which  it  died,  the  city  was  held  liable.  The 
employees  of  the  water  commissioners  guilty  of  the  negligence  were 
regarded  as  the  agents  or  servants  of  the  city,  and  it  was  not 
material  that  the  public  was  entitled  to  the  use  of  the  water  for 
the  extinguishment  of  fires.^ 

pipes  by  reason  of   negligence  in   their  ants  to  so  manage  the  works  tmder  their 

construction,  although  the  circumstances  care  as  not  to  create  a  nuisance  to  the 

are  such  that  no  action  lies  for  a  defect  in  highway,    it  was  held  that  the  plaintiff 

the  highway.     The  neglect  was  in  the  was  entitled  to  recover.     '*  The  duty  was 

construction  of  work  which  the  town  had  cast  upon  the  defendants  to  keep  the  arti* 

been  authorized  by  special  statute,  yolun-  ficial  works  which  they  had  created  [ia 

tarily  accepted,  to  construct  and  to  receive  the  highway]  in  such  a  state  as  to  pie- 

the  profits  thereof,  just  as  a  private  corpo-  vent  its  causing  a  danger  to  pasaengen  on 

ration  might.    For  negligence  in  the  man-  the  highway,  which  but  for  such  artifidai 

ner  of  constructing  such  works,  by  which  constniction    would    not    have    existed." 

injury  is  caused  to  person  or  property,  a  Kent  v.  Worthing  Local  Board,  L.  R.  10 

town  is  just  as  liable  as  a  private  corpora*  Q.   B.   Div.    118    (1882),   diatingaishiiig 

tion  or  an  individuaL    Murphy  v,  Lowell,  KusseU  v.  Men  of  Devon,  2  T.  K.  667,  and 

124  Mass.  564  ;  Hand  v.  Brookline,  126  Gibson  v.  Preston,  L.  R.  6  Q.  B.  218 ;  and 

Mass.  324  ;  Wilson  v.  New  Bedford,  108  following  and  applying  White  v.  Hind. 

Mass.  261 ;  Aldrich  v,  Tripp,  11  R.  1. 141 ;  ley,  L.  Bd.  of  H.,  L.  R.  10  Q.  B.  21i, 

Levy  V,   Salt  Lake    City,    8  Utah,   63 ;  where  accident  caused  by  defective  grate 

Grimes  v,  Keene,  52  N.  H.  335.    See  aiUe,  left  in  the  highway,  and  Borongb  of  Ba* 

sec.  980  ;  infra^  sees.  982,  note,  983,  and  thurst  v,  Macpherson,  L.  R.  4  App.  Caae^ 

note,  984,  985  a,  note,  986,  note.   So  where  256,  where  accident  caused  by  the  defe^- 

diy   supplies   gas.    Scott  v.   Manchester,  tive  state  of  a  barrel  drain  in  the  hj^* 

supra ;  Western  Sav.    Soc.   v,   Philadel-  way,  were  held  to  be  actionable.    7%^ 

phia,  31  Pa.  St.  175  ;  Ribele  v.  Philadel-  sees.  985,  986,  note, 
phia,   105   Pa.    St.   41.     A  municipality         i  Aldrich  r.  Tripp,  Treaju,  11  R.  I.  141 

owning  and  coutroUing  a  wharf  and  char-  (1875)  ;   8.   c.    23  Am.   Rep.   4S4.     Hm 

ging  tolls  for  its  use  is  bound  to  use  the  water  commissioners  were   elected  imdff 

same  care  to  provide  appliances  that  an  an  act  conferring  upon  the  city  of  Piwi- 

iudividual    owner    would    be    bound    to  dence  (the  real  defendant)  certain  poweft 

use  under  like  circumstances.     Willey  v.  to  enable  it  to  bring  into  the  city  a  snpfily 

Allegheny,  118  Pa.  St.  490  ;  Allegheny  v.  of  pnre  water.     The  only  point  of  contio- 


Cauipbell  (measure  of  duty),  107  Pa.  St.  versy  was  whether  the  water  comumu 

530  (1884).     Ante,  sees.  113,  980.  trs  were  the  agents  or  servants  oftheciif, 

The  defendants,  an  incor])orated  local  it  appearing  Uiat  they  were  elected  sad 

board,  having  charge  of  both  toater  sup'  paid  by  the  city,  but  derived  their  aatbi^ 

ply  and  highways^  Axed  the  iron  cover  ity  from  an  act  of  the  legialatuiti,  and 

of  a  valve  connected  with  the  water  main  after  their  election  were  not,  iB  all  i^ 

in  the  highway,  in  a  proi>er  manner.     In  spects,  nnder  the  control  of  the  city.    It 

consei^uence    of    the    ordinary    wear    of  was  held  that  they  were  the  agents  of  thi 

the  highway,   the    valve  cover  projected  city,  and  the  case  was  considered  M  £Jl* 

an  inch  above    the   highway.    Plaintiff's  ing  within  the  principle  of  Bailey  a.  K«v 

horse  stumbled  and  was  injured.     On  the  York,  3  Hill  (N.  Y.),  531  (post,  eec  9H 

ground  tliat  it  was  the  duty  of  the  defend-  note),  and  the  class  of  cases  to  which  tiMt 


i 
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§  983.  Same  subjeot.  Authors  Conolosioiui.  —  The  author  is  of 
the  opinion  that  the  American  cases  fully  support  the  doctrine  above 
laid  down  in  section  980.  Possibly,  the  Euglish  cases  have  not  gone 
quite  so  far.  It  is  certain,  however,  that  the  doctrine  stated  in 
section  981  has  the  uniform  sanction  of  the  American  and  of  the 
Euglish  courts.  It  is  maintained  by  a  learned  American  judge  that 
the  English  cases  referred  to  in  his  instructive  and  useful  opinion 
below  given,  go  no  further  than  to  assert  that  there  is  an  implied 
liability  only  where  the  duty  imposed  upon  a  municipality  is  of  such 
a  nature  as  is  ordinarily  performed  by  tradiug  or  private  corpora- 
tions, and  does  not  exist  where  the  duty  is  imposed  solely  for  the 
benefit  of  the  public,  without  any  consideration  or  emolument  re- 
ceived by  the  corporation.^     However  this  may  be,  the  American 


belongs  ;  and  was  distinguished  from  N.  59  ;  s.  c.  2  H.  &  N.  204  ;  Coe  v.  Wise, 

Battrick  V.  Lowell,  1  AUen,  172  (18^1)  ;  6  B.  &  S.  440,  475.     [AnU,  sec.  981.] 

anU,  sec  975  ;  Uafford  v.  New  Bedford,  '*  In  another  case,  the  defendants  were 

16  Gray,    297   (1861)  ;  arUe,   sec    976 ;  held  liable  for  a  personal  injury  suffered 

Wheeler  v.  Cincinnati,    19   Ohio  St.   19  from  the  negligent  and  dangerous  construe- 

(1869) ;  8.  c.  2  Am.  Rep.  868  ;  anU^  sec.  tion  of  machines  in  wash-houses  which  they 

976,  where  it  is  held  that  members  of  the  had  been  authorized  by  statute  to  erect, 

fire  department  were  public  and  not  cor-  and  for  the  use  of  which  the  plaintiff  and 

porale  officers,    although  appointed   and  other  persons  using  the  same  paid  them 

paid  by  the  city  corporation.     See  ante,  compensation.   Cowley  v,  Sunderland  Bor., 

aec.  974,  note  ;  posi,  sec.  985  a,  note.  6  H.  &  N.  565. 

1  Ante,  sec  965  ;  post,  sees.  986,  987.  "  The  House  of  Lords,  affirming  the 
The  leading  English  decisions  on  the  judgments  in  the  Exchequer  Chamber  and 
•abject  of  the  implied  liabilitif  of  munici'  reyersing  the  judgment  of  the  Court  of 
pal  corporations  for  tortious  injuries  eatis-  Exchequer,  held  that  the  members  of  the 
ing  damage  to  others,  and  the  reasons  on  town  council  of  Liver|K)ol  and  their  suc- 
whicb  they  rest  are  thus  stated  by  Gray,  cessors,  who  had  been  formed  by  acts  of 
C.  J.,  in  Hill  V,  Boston,  referred  to,  ante.  Parliament  into  a  corporation  by  the  style 
aec  965  :  —  of  The  Trustees  of  the  Liverpool  Docks 
"A  municipal  corporation,  empowered  (Mersey  Docks  v.  Gibbs,  L.  R.  1  H.  L. 
hy  tict  of  VaTliameui  to  construct  gOs-works,  93  ;  s.  c.  11  H.  L.  686,  given  in  full  in 
«nd  to  supply  the  gas  upon  such,  terms  as  1  Thompson  on  Negligence,  581 ),  were  lia- 
might  be  agreed  upon  with  the  persons  ble  for  an  injury  to  a  vessel  from  a  bank  of 
•applied,  and  to  sell  and  dispose  of  the  mud  which  had  been  negligently  suffered 
coke,  and  to  apply  the  surplus  profits  to  to  remain  in  the  docks.  That  case  has 
the  improvement  of  the  town,  was  held  been  so  often  relied  on  by  American 
liable  for  a  personal  injury  caused  by  the  courts,  as  extending  the  liability  of  muni- 
negligence  of  a  workman  employed  by  cipal  corporations  to  private  action,  that 
the  corporation  to  lay  the  gas-pipes.  But  it  is  important  to  consider  the  substance 
the  reason  of  that  decision  as  declared  by  of  the  acts  of  Parliament  by  which  the 
Codkbum,  C.  J.,  delivering  the  judgment  corporation  was  created,  and  the  grounds 
in  tlie  Excheqner  Chamber,  was  that '  the  upon  which  the  decision  proceeded. 
corporation  and  the  township  derive  a  **  The  effect  of  those  acts  of  Parliament, 
profit  from  the  carrying  on  of  the  works,'  as  defined  by  Blackburn,  J.,  in  delivering 
or,  as  be  afterwards  said,  '  the  defendants  the  opinion  of  the  judges,  which  was  ap- 
wen  thus  in  the  nature  of  a  trading  cor-  proved  by  the  House  of  Lords,  was  that 
pontion.'    Scott  v.  Manchester,  1  H.  &  the_  dock    trustees    were    empowered   to 
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cases,  especially  those  relating  to  liability  in  damages  for  defective 
streets,  and  for  negligence  in  tlie  performance  of  corporate  duties  of 

make  and  maintain  docks  and  warehouses  of  the  decision  were  that  in  eveiy  case  the 
which  were  to  be  open  to  the  use  of  the  pub-  liability  of  a  body  created  by  statute  must 
lie,  paying  dock  rates  for  the  use  of  the  be  determined  uiK>n  a  true  interpretatioii 
docks,  and  icarehouse  rates  for  the  use  of  of  the  statute  under  which  it  is  created ; 
the  warehouses  ;  the  same  accommodation  that  corporations  formed  for  trading  and 
and  the  same  services  were  to  be  supplied  other  profitable  purposes,  though  acting 
to  those  using  the  docks  and  the  ware-  without  reward  to  themselves,  yet  in  their 
houses  respectively  that  would  have  been  vexy  nature  are  substitutions  on  a  large 
supplied  by  any  ordinary  dock  and  ware-  scale  for  individual  enterprise,  and,  in  the 
house  proprietors  to  their  customers  ;  pow-  absence  of  anything  in  the  statutes  which 
ers  were  given  to  the  trustees  from  time  to  create  such  corporations  showing  a  con- 
time  to  close  the  docks  for  the  purpose  of  trary  intention  in  the  legislature,  the  true 
cleansing  and  repair  ;  the  revenues  were  rule  of  oonstruction  is  that  the  legislatmw 
to  be  applied  in  the  first  instance  to  mak-  intended  that  the  liability  of  corporations 
ing  and  maintaining  the  docks,  and  pay-  thus  substituted  for  individuals  should,  to 
ing  all  the  chai^ges  and  expenses  incurred  the, extent  of  their  corporate  funds,  be 
in  carrjring  into  execution,  or  under  or  in  coextensive  with  that  imposed  by  the  gen- 
consequence  of,  the  acts  of  Parliament,  eral  law  on  the  owners  of  similar  woiiu  ; 
and  the  interest,  and  ultimately  the  prin-  and  the  House  of  Lords  had  already  de^ 
cipal,  of  a  laige  debt  secured  by  the  dock  cided  (Jones  v,  Memy  Docks,  11  H.  L. 
rates ;  and,  when  it  was  all  paid  off,  the  Cas.  443)  that  the  trustees  of  the  Liv«r- 
trustees  were  required  to  lower  the  rates  pool  Docks  were  liable  to  pay  poor  imtet  M 
as  far  as  could  be  done,  leaving  sufficient  occupiers  of  the  docks,  for  the  very  reason 
for  defraying  all  charges  of  management  that  they  did  not  occupy  as  serraats  of 
and  other  concerns  of  the  docks,  and  of  the  public  or  government, 
improving,  repairing,  and  maintaining  the  "  Lord  Chancellor  Cranworih,  after  ny^ 
same,  and  of  carrying  into  execution  the  ing  that  the  fact  that  those  in  whom  the 
provisions  of  the  acts  of  Parliament.  docks  were  vested  did  not  collect  tolls  for 

**  In  delivering  judgment  in  the  Ex-  their  own  profit,  but  merely  as  tmstees  fat 

chequer    Chamber,    Coleridge,   J.,    said  :  the  benefit  of  the  public,  made  no  differ- 

'In  the  case  of  Lancaster  Canal  Co.  v.  ence  in  principle  in  respect  to  their  liability, 

Pamaby  (11  A.  &  £.  222),  the  defendants  added:    '  It   would  be  a  strangle  distine- 

would  have  been  responsible  under  such  tion  to  persons  coming  with  their  ships  to 

circumstances  if  they  had  had  a  beneficial  different  ports  of  this  country,   that  is 

interest  in  the  tolls  when  received  ;  and  some  ports,  if  they  sustain  damage  by^ 

we  do  not  think  the  principle  of  that  negligence  of  those  who  have  the  manage- 

decision  inapplicable  because  the  defend-  ment  of  the  docks,  they  will  be  entitM 

ants  in  the  present  case  received  the  tolls  to  compensation,  and  in  others  t1ii*y  will 

as  trustees.     The  duty,  in  our  opinion,  is*  not ;  such  a  distinction  arising,  not  from 

e<[nally  cast  on  those  who  have  the  re-  any  visible  difference  in  the  docks  then- 

ceipt  of  the  tolls  and  the  possession  and  selves,  but  from  some  municipal  diflemiei 

management  of  the  dock  vested  in  them,  in  the  constitution  of  the  bodies  by  whom 

to  forbear  from  keeping  it  open  for  the  the  docks  are  mansgwi.' 
public  use  of  every  one  who  chooses  to         "  The  earliest  and  the  most  impottast 

navigate  it  on  pnyment  of  the  tolls,  when  of  the  modem  English  esses  on  this  sah> 

they  know  it  cannot  be  navigated  without  ject  is  Henley  v.  Lyme  R«gis,  —  decided 

danger,  whether  the  tolls  are  received  for  successively    in    the   Coart  of   Comnoi 

a  beneficial  or  for  a  fiduciary  purpose  ;  and  Pleas,  6  Bing.  91 ;  8  Mo.  ft  P.  878  ;  ii 

for  the  consequences  of  this  breach  of  duty  the  King*s  Bench,  8  B.  ft  Ad.  77 ;  aid  it 

we  think  they  are  responsible  in  an  ac*  the  House  of  Lords,    8  CL  ft  Vfm,  881 ; 

tion.'  8  Bligh  N.  R.  690  ;  1  Bing.  K.  C.  ftl; 

"  In  the  House  of  Lords,  the  grounds  1  Scott,  29.     This  is  the  esse  wbkk  hti 
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an  absolute  or  ministerial  nature  (as  distinguished  from  State  or  pub- 
lic duties),  have,  as  elsewhere  shown  in  this  work,  declared  and  en- 
fdced  against  municipal  corporations  proper  (in  distinction  from 
jua9i  corporations)  a  measure  of  liability  greater  than  that  which  is 
thus  claimed  to  be  the  limit  of  such  liability  so  far  as  it  is  recog- 
nized by  the  existing  judgments  of  the  English  courts.*  The  general 
result  of  the  American  cases  is  stated  in  the  sections  of  the  text 
above  mentioned,  and  in  those  referred  to  in  the  notes  to  this 
section. 

§  984  (779).  UabiUty  of  City  of  New  Tork  as  owner  of  Croton 
Water  Works ;  Hew  Tork  v.  Bailey.  —  The  city  of  New  York,  as  the 
owner  of  a  dam  on  the  Croton  River,  situate  upon  lands  the  title  to 
which  was  in  the  city,  and  being  part  of  the  works  built  to  supply 
the  city  and  its  inhabitants  with  pure  water,  was,  after  great  consid- 
eration, held  liable,  though  the  dam  was  constructed  at  the  instance 
and  expense  of  the  city,  by  icater  commissioners  appointed  by  the  State, 
and  not  by  or  under  the  control  of  the  city  authorities,  to  an  action 
for  injuries  sustained  by  a  third  person  in  consequence  of  the  dam 
(which  was  negligently  and  unskilfully  built)  being  carried  away  by 
a  freshet.^ 

been  most  often  cited  in  this  country  to  ^  Ante,  sees.  66,  961-967, 974-982;  poat, 

eetaUieh  the  general  doctrine  that  a  mn-  sees.  998,  999, 1022-1023,  and  cases  cited, 

nicipal  corporation,  required    by  law  to  and  comments  on  HiUr.  Boston;  Index,  tit. 

construct  and  keep  in  repair  highways,  Oounty;  Quasi  CorporcUions.    Negligence 

buildings,  or  public  works  for  the  benefit  of  Quasi  Ck>rporations,  1  Thomps.  Neg. 

of  the  public,  is  liable  to  an  action  for  chap.  xv.  pp.  675-624,  where  the  cases 

ne|^i|9ence  in  such  construction  or  repair,  of  Russell  v.  The  Men  of  Devon,  2  Term 

whereby  the  plaintiff  suffers  special  injury.  Rep.  667  and  Mersey  Docks  Cases,  L.  R. 

But  the  decision  affirmed  no  such  general  1  H.  L.  Cas.  98  are  reprinted  in  full  and 

doctrine.     The  corporation  of  Lyme  was  annotated.    Negligence  of  Municipal  Cor- 

held  liable  to  a  private  action  for  damages  porations,   2  Thomps.   Neg.   chap,   xvi., 

snffered  by  reason  of  its   neglect  to  re-  pp.  625-806,  where  several  leading  Amer- 

pair  certain  sea-walls,  upon  the  ground  ican  cases  are  reprinted  and  usefully  anno* 

that  the  royal  charter,  which  had  been  ac-  tated. 

ceptsd  by  the  cor)H)ration,  manifested  an  '  New  York  v.  Bailey,  in  Court  of  £r- 

intention  to  render  the  corporation  liable  rors,  2  Denio  (N.  Y.),  438,  (1845) ;  same 

to  sneh  suits ;  because  the  charter  showed  case,  names  reversed,  in  Supreme  Court, 

thai  the  duty  to  make  such  repairs  was  3  Hill  (N.  Y.),  531  (1842) ;  reprinted  2 

the   condition    and    consideration    upon  Thomps.   Neg.   652.      While   there   was 

which  the  corporation  was  granted  certain  no   doubt   in   the   opinion    of  the   Su- 

franchisee  and  acquitted  of  certain  rents,  preme  Court,  and  comparatively  little  in 

This  is  distinctly  stated  in  the  judgment  the  Court  of  Errors,   that  the  city  was 

of  the  Court  of  Common  Pleas,  delivered  liable,  there  was  much  diversity  of  opinion 

by  iki<,C.  J.;  in  that  of  the  King's  Bench,  as  to  the  ground  of  the  liability.    The 

dielivered  by  Lord  TenUrden;  and  in  the  Supreme  Court  (8  Hill,  aupra)  makes  the 

opinion  of  the  judges,  delivered  by  Park,  case  turn  upon  the  question,  *'  whether  the 

J;,  in  the  House  of  Lords,  and  affirmed  by  water  commissioners,  chaiged  with  the  im- 

^  jodgment  of  that  house."  mediate  superintendence  and  execution  of 
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Liability  in  the  Capacity  of  Property  Ovmer. 

§    985   (780).     LiabiUty    as    Property    Owner.  —  Upon    similar 

grounds,  municipal  corporations  are  liable  for  the  improper  man- 
agement and  iise  of  their  property,^  to  the  same  extent  and  in  the 

the  work,  stand  in  the  relation  of  agents  negligent  acts  of  its  agents  and  officera  in 

deputed  by  tfie  city  to  perform  this  duty."  the  execution  of  their  duties.     See  Fleni- 

They  hold  that  the  city,  by  voluntarily  ingv.  Susp.  Bridge,  92  N.  \.  388,  and  the 

accepting  the  benefits  of  the  acts,  by  ap-  observations  of  Huntf  J.,  on  this  case,  in 

proving  the  plan  of  the  commissioners,  Barnes  r.  District  of  Columbia,  91  U.  S. 

and  by  instructing  them  to  proceed  with  540,    552   (1875).      It   was   followed   in 

the  execution  of  the  work,  adopted  and  Aldrich  v.  Tripp,  11  B.  I.  141 ;   8.  c.  23 

constituted  the  commissioners  the  agents  Am.  Rep.  484,  noted  arUe^  sec.  982,  note. 

of  the  city  ;  and  therefore,  on  the  principle  It  is  commented  on  by  Sargent^  J.,  in 

of  respondeat  superior,  it  was  liable  for  Wright  v.  Holbrook,  52  N.  U.  120  (1872); 

their  neglect  and  want  of  skill  in  the  crec-  8.  c.  13  Am.  Rep.   12  ;   supra,  sec  974, 

tion  of  the  dam.     In  the  Court  of  Errors  note. 

(2  Denio,  above  cited),  Chancellor  WaU  In  Philadelphia  v,  Collins,  68  Pft.  St 

tror^  doubted  this  basis  of  the  defendant's  106(1871),  the  city  was  held  liable  in 

liability,  and  said:  "  It  is  upon  the  ground  damages  to  the  owner  of  a  boat  for  vmmf' 

that  the  dam  was  the  property  of  the  city  fidly,  during  a  severe  drought,  teithdrm^ 

corporation,  and  that  such  corporation  was  ing  loaier  from  the  Schuylkill  to  mpply 

legally  bound  to  see  that  its  corporate  the  Fairmount  Waterworks,  to  snch  an 

property  was  not  used  by  any  one  so  as  to  extent  as  to  prevent  boats  frcmi  navigating 

become  noxious  to  the  occupiers  on  the  the  river. 

river  below,  that  the  judgment  [of  the  There  is  no  liability  on  part  of  tlw 

Supreme  Cotlrt]  in  the  case  must  be  sus-  city  as  owner  of  the  Croton  Aqoedact  for 

tained,  if  it  can  be  sustained  at  all.     And  injuries  from  defects  In  the  lateral  servies 

upon  that  ground,  though,  I  confess,  with  pipes  inserted  by  consumers  of  water  into 

some  hesitation,  I  shall  assent  to  the  affirm-  the  mains.    Terry  v.  New  York,  8  Bosw. 

ance  of  the  judgment  of  the  court  below."  594;    Treadwell   v.   New  York,  1   Daly 

It    was    affirmed    by   nineteen    members  (N.  Y.),  123.    See  Cowley  v.  Sunderland, 

against  four ;  but  as  the  most  of  them  deliv-  6H.  &  N.  565  (noticed  supra,  aec.  98S, 

ered  no  opinions,  the  exact  grounds  of  the  note),  as  to  the  liability  of  a  municipd 

affirmance  cannot  be  known.     We  do  not  corporation   for  injuries  caused    by  ths 

doubt  that  Chancellor    Walworth's  posi-  unsafe  condition  of  its  property.     Com* 

tion  is  sound,  and  it  seems  to  us  equally  missioners  were  appointed  to  build  a  eitf 

clear  that  the  view  of  the  Supreme  Court,  hall    according   to   certain    plans,    with 

that  the  water  commissioners  became  the  power  to  employ  agents  and  make  eon* 

agents  of  the  city  by  adoption,  is  correct,  tracts.     By  one  of  the  contracts  they  wen 

On  both  grounds  the  liability  of  the  city  to  furnish,  at  the  site  of    the  baildiB|b 

was  indubitable,  and  would  now  (1890)  not  centres  for  brick  arches.     Thaj  pfot  the 

be  seriously  questioned  anywhere.    Denio,  centres  in  place,  and  one  of  thoni«  ben^ 

C.  J.,  in  Darlington  r.  New  York,  31  N.  Y.  insecurely  fixed,  fell  and  killed  a  kborer. 

164,  200,  speaking  of  Bailey  t?.  The  Mayor,  The  city  was  held  liable.     McCanghey  t. 

says  that  the  Court  of  Errors  substantially  Providence,  12  R.  I.  449  ;  infra,  mg.  985^ 

repudiated  the  view  of  the  Supreme  Court,  985  a. 

which  affirmed  the  enterprise  of  furnishing  *  See  ante,  ch.  xv.  on  Corporate  Pwp- 

the  city  with  water  to  be  a  private  work,  erty  ;  Cowley  o.  Sunderland  Bor.,  6  H.  II 

as  distinguished  from  an  act  of  municipal  N.    565,    noted   supra,    sec   988,  wM ; 

government,  and  that  the  city  was  held  Moulton  v,  Scarborough,  71  Me.  267,  (at- 

liable  on  account  of  its  legal  personality,  jury  by  animal  on  poor  farm)  ;  Hannonfli 

and  its  responsibility   as    such    for  the  St.   Louis  County,  62  Mo.  818  (eoQB^ 
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manner  as  private  corporations  and  natural  persons.^  Unless 
y  under  some  valid  special  legislative  authority,  they  must^ 
individuals,  use  their  own  so  as  not  to  injure  that  which  be- 
to  another,  or  unjustly  or  improperly  invade  private  rights* 
they  may  erect  a  building  for  corporate  purposes,  but  if  in  so 
:  they  should  place  its  foundations  in  such  a  manner  as  to  cause 
'  to  flow  back  on  private  owners,  the  latter  would  have  their 
1  for  the  damage,  the  same  as  if  the  injury  had  been  caused  by 
tdividuaL^    Similarly,  a  municipal  corporation,  with  control  of 

water-pipes  on  its  own  property),  to  child  caused  by  falling  into  an  excava- 

in/ro,  sec.  986  ;  Brown  v,  Atlanta,  tion  made  by  the  city  on  private  property 

71,  where  it  was  held  that  in  suits  under  its   control) ;    Carrington    v.   St. 

nagea  caused  by  the  overflow  from  Louis,   89    Mo.   208  (accident  in  police 

rater-works    the  law  is    the  same  station) ;  Rowland  v.  Kalamazoo,  49  Mich, 

case  of  damages    from  mill-dams.  558. 
Iso    Millers   t;.    Augusta,    68    Ga.         '  Eastman  v.  Meredith,  86  N.  H.  296, 

Even    under    the  restricted    view  per  Perley,  C.  J.   Text  cited  and  approved. 

liability  of  municipal  corporations  Cumberland   v.  Willison,    50    Md.    188. 

prevails  in  McuaachuseUs,  it  is  ad-  Bailey  i;.  New  York,  3  Hill  (N.  Y.),  581, 

that  *'  where  a  city  holds  a-nd  deals  541,  per  Nelson,  C.  J. ;  Thayer  v,  Boston, 

raperty  cts  its  oum,  not  in  the  dis-  19  Pick.  (Mass.)  511  ;  Rhodes  v,  Cleve- 

of  a  public  duty,  nor  for  the  direct  land,  10  Ohio,  159 ;  Lacour  v.  New  York, 

imediate  use  of  the  public,  but  for  8  Duer  (N.  Y.),   406  (1854) ;  Brower  v. 

n   benefit,   by  receiving   rents   or  New  York,  8  Barb.   (N.  Y.)  254  (1848); 

ise,  in  the  same  way  as  a  private  Treadwell  v.  New  York,  1  Daly  (N.  Y.), 

might,   it  is  liable,  to  the  same  123 ;   Rochester  White  Lead  Company  v. 

as  he  would  be,  for  negligence  in  the  Rochester,  8  N.  Y.  463  ;  Harper  v,  Mil- 

ement  or  use  of  such  property  to  the  waukee,  80  Wis.  865  (1872).     In  Weet  v, 

of   others.    Thayer  v,  Boston,   19  Brockport,  16  N.  Y.  161,  172,  Mr.  Justice 

(Mass.)  511  ;  Oliver  v.  Worcester,  Selden,  referring  to  Rochester  White  Lead 

ftss.  489.     The  distinction  between  Company  r.  Rochester,  just  cited,  says  : 

•ne  by  a  city  in  discharge  of  a  public  "The  recovery  rested  upon  the  obvious 

nd  acts  done  for  what  has  been  principle  that  a  municipal  corporation  is 

by  way  of  distinction,  its  private  no  more  exempt  from  liability  in  case  it 

age  or  emolument,  has  been  clearly  creates  a  nuisance,  either  public  or  private, 

1    out    by   three    eminent  judges,  than  an  individual.'*     Post,  sees.   1038- 

sitting  in    the  supreme  courts  of  1052.    So  on  the  principle  in  the   text 

respective   States,  who  have  sinco  where  a  municipal  corporation,  to  supply 

id    a  wider  reputation  in  the  Su-  itself  with  water,  purchased  land  from  the 

Court  of  the  Union,   and  by  the  plaintiff,  and  built  thereon  a  reservoir, 

hief  Justice  of  England.     Nelson,  from  which  water  percolated  through  the 

in   Bailey   v.  New  York,    8   Hill  soil  and  injured  the  plaiutiflTs  adjoining 

),  531,  589 ;  Strong,  J.,  in  Western  lands,   the  corporation    is   liable  for  the 

und  Soc  r.  Philadelphia,  31  Pa.  St  damages.     Wilson  v.    New  Bedford,  108 

89."     Per  Gray,  C.  J.,  in  Hill  v.  Mass.  26 ;  8.  c.  11  Am.  Rep.  852.    So  also 

,  12S  Mass.  844,  859  (1877)  ;  supra,  where  a  town  has  power  to  erect  a  market- 

65,  974  a,  983  ;  ante,  sec.  66,  and  Tuntse  it  must  manage  and  maintain  it  in 

bere  cited  ;  post,  sec.  ^86.  a  proper  manner  and  with  a  just'  regard  to 

'orden  v.  New  Bedford,  181  Mass.  the  rights  of  the  owners  of  the  adjacent 

srkins  v.  Lawrence,  186  Mass.  805;  property.     Suffolk  v,  Parker,  79  Ya.  660. 
ytkv,  Haverhill,  10  N.  E.  Rep.  481;         Nuisances,  andpoxoer  of  municipal  cor* 

f  V,  Yicksbnrg,  64  Miss.  777  (injury  poraiion  to  prevent  and  dbaU.    See  aiHU^ 
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a  public  common,  traversed  by  foot-paths  on  which  the  public  inaj 
rightfully  travel,  is  liable  to  a  common-law  action  for  damages 
caused  by  a  dangerous  and  ungtiarded  excavation  made  hy  the  oorpor^ 
ationfor  its  own  purposes  in  the  ground  adjoining  one  of  the  paths* 
to  a  person  walking  thereon,  and  who  was  at  the  time  using  due  care.^ 
So  in  a  case  in  which  it  appeared  that  a  city  corporation  was  the 
owner  of  a  murket-house,  the  stalls  of  which  it  rented,  but  in  front 
of  which  there  was  a  pavement  or  open  passage*  which  it  seems  was 
under  the  control  of  the  city  and  not  of  its  lessees ;  in  the  pavement 
there  was  a  dangerous  hole  in  front  of  one  of  the  stalls,  into  which 
the  plaintiff,  while  attending  the  market,  fell  and  was  injured.  The 
court  considered  the  market-house  to  be  the  private  property  of  the 
corporation,  that  it  was  its  duty  to  keep  it  in  a  safe  condition,  and 
that  it  was  liable  for  any  injury  happening  to  individuals  in  conse- 
quence of  its  neglect  to  perform  this  duty.^ 

§  985  a.  Same  sabject.  Impure  "Water  in  free  Publio  Well  in 
Street.  —  The  doctrine  of  the  preceding  section  does  not  extend  so 
far  as  to  make  a  city  liable  for  sickness  or  death  caused  by  drinkimf 
impure  water  from  a  free  public  well,  established  and  maintained  by 
its  authority  in  one  of  the  streets,  and  in  which  it  had  placed  a  pump 
for  public  use,  the  impurity  being  the  result  of  contamination  from 
the  soil  through  which  the  water  percolated,  and  the  city  having  no 

sees.  874,  878  ;  post,  sees.  661,  921  ;  Peo-  guished  from  its  puhlie  charaeUr,   Worte 

pie  V.  Albany,  11  Wend.  539  (no  power  v.  New  Bedford,  181  Mass.  23 ;  post^  see. 

to  destroy  a  work  [a  bulkhead]  authorized  1024,  note  ;  sec  1034,  note. 
by  laWf  because  injurious   to  the  pnblio         ^  Savannah    v.    CuUena,    38  QtL  tSi 

health) ;    Hart  v,  Albany,  9  Wend.  671,  (1868) ;  supra,  sec  981,  and  note ;  pssl, 

affirming  s.   c.    3  Paige   (N.   Y.),  213 ;  sees.    1024,    1084,   and   notes.      A   pM» 

Denning  v,  Roome,  6  Wend*  651 ;  Wet-  sageway  from  a  sidewalk  in  a  dty  iuls 

more  v,  Tracy,  14  Wend.  250;  Rochester  the  basement  of  a  building  was  protectid 

V.  Collins,  12  Barb.   559  (1850)  ;  Ray  v.  by  a  removable  iron  grating,  cormd  witk 

L3mea  (blacksmith    shop),    10    Ala.   63  boards,  the  ixtm-woriE  being  fitted  to  tki 

(1846).    A  municipal  corporation  is  not  opening  in  such  a  way  that  it  ooold  nol  bt 

liable  as  for  misfeasance  in  extending  the  left  in  an  insecnre  condition,  except  by 

bounds  of  one  of  its  streets  by  widening  gross  carelessness.     After  being  in  lUl 

it,  thereby  bringing  an  existing  nuisance  condition  for  forty  yean^  dnriag  whidi 

within  the  street  limits.     Larkin  v.  Sagi-  time  it  had  never  been  known  to  be  left 

naw  Ck>.,  11  Mich.  88  ;  Pontiao  v.  Carter,  out  of  its  plaoe,  the  passageway  was  used 

32  Mich.   164  ;  Detroit  v.  Beekman,  34  by  a  stranger,  who  did  not  nplaos  thi 

Mich.  125  ;  Lansing  v,  Toolan,  37  Mich,  grating  properly;  and  a  few  minutm  albr 

152.     Index,  tit.  Nuisances.  the  plaintiff^  who  was  passing  on  tht  ddt* 

^  Oliver  v.  Worcester,  102  Mass.  489,  walk,  stepped  upon  it,  and  it  gavt  wqr, 

499  (1869) ;  8.  c.  3  Am.  Rep.  485.     The  and  she  was  ii^jnred.     It  was  Md  Ail 

principle  is  tersely  stated  by  Roar,  J.,  lb,  the  city  was  not;  under  the  drevmitHMi^ 

496  ;  and  the  authorities  cited  by  Gray,  J.,  liable.    Llttlefield  w.  Norwich,  40  Gboii 

lb.  499.    It  was  considered  to  be  an  act  406  (1878) ;  Sheann*  &  Bid.  Ni|^  (Hi 

done  by  the  city  in  its  private,  as  distin*  ed.)  seo.  809* 
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notice  of  its  condition.  No  liability  in  such  case  arises  upon  the 
theory  that  the  city  has,  by  its  acts,  invited  the  public  to  use  the 
water,  and,  for  that  reason,  is  bound  to  know  its  quality,  and  to  as- 
sure its  wholesomeness  while  it  maintains  the  pump.^  Whether  the 
city  would  have  been  liable  on  the  ground  of  negligence  if  it  had 
known  of  the  unwholesomeness  of  the  water  and  had  taken  no  meas- 
ures to  prevent  its  use  by  the  public  was  not  decided ;  but  the  lia- 
bility of  the  city  in  such  a  case  on  the  ground  that  it  created  and 
maintained  a  public  nuisance  would  not,  as  it  seems  to  us,  be  at  all 
doubtfuL 


§  986.  Uability  as  Property  Owner  for  NegUgenoe.  —  Where  the 
county  of  St  Louis,  having,  originally  without  any  legislative  au- 
thority, purchased  property  and  erected  thereon  a  county  insane 
asylum  (which  was  afterwards  recognized  by  the  legislature  as  an 
asylum  for  the  county),  with  a  view  to  supply  the  building  with 
water,  dug  on  its  grounds  a  deep  trench,  the  sides  of  which,  in  con- 
sequence of  negligently  omitting  properly  to  support  them,  fell  in 
and  injured  one  of  the  workmen,  it  was  held  liable  for  the  injury, 
although  there  was  no  statute  making  counties  responsible  for  the 
n^lect  or  wrongful  acts  of  its  officers  or  agents.^ 

Other  illustrations  of  municipal  liability,  on  the  general  ground 
stated  in  the  three  preceding  sections,  are  given  in  the  note.' 


^  Danaber  v.  Brookljm,  51  Han,  568. 
This  novel  case  (since  affirmed)  also  de- 
cided that  the  ancommanicated  knowledge 
of  the  health  department  of  the  city  of 
Brooklyn  was  not  imputable  to  the  city, 
mod  the  case  was  dlstingnished  from  those 
ones  in  which  a  city  is  held  liable  for 
mdMnces  and  injuries  to  priyate  property 
at  a  direct  resnlt  of  defectire  aewers,  aa  in 
Sdfert  V.  Brooklyn,  101  K.  T.  136  {post, 
ISGS.  lOiS-1051),  and  from  those  in  which 
H  owns  water-works  and  snpplies  water 
tepay,  as  in  Milnes  v,  Hnddersfield,  L.  R. 
10  Q.  B.  DlT.  124.  AfUe,  sees.  981,  982, 
MS,  note,  985,  note. 

*  Hannon  v.  St.  Louis  County,  62  Mo. 
SIS  (1876).  The  question  arose  on  a  de- 
wmrer  to  the  complaint  based  on  the 
groond  that  **  a  county  is  a  political  sub- 
dMsion  of  the  State,  and  not  a  body  cor- 
porato  either  priyate  or  municipal,  and 
ISbmt^on  not  liable  for  the  laches  or  mis- 
OondiMt  of  its  serrants  or  employees,'*  un- 
%sm  there  is  a  statute  creating  such  lialnlity. 
TIm  conrt  held  the  county  liable^  regard* 
TOi^  n.  —  80 


ing  the  case  as  within  the  principle  of 
Bailey  v.  New  York,  3  Hill  (N.  Y.),  531, 
2  Denio,  483,  and  the  doctrine  of  Bigelow 
V.  Randolph,  14  Gray,  541,  the  county 
haying  (with  legislatiye  permission,  but 
not  in  consequence  of  a  legislatiye  com- 
mand) voluntarily  assumed  a  special  duty 
or  undertaking.  The  case  is  peculiar,  and 
on  the  whole,  perhaps,  rightly  decided, 
the  main  doubt  which  exists  being  one 
which  arises  from  the  character  of  the 
undertaking  or  duty  assumed,  yiz.,  the 
care  of  the  insane,  which  in  its  nature  is 
rather  public  than  municipal  or  local.  See 
Perkins  v.  Lawrence,  186  Mass.  305  ;  ante, 
sec.  963,  and  note. 

*  Post,  sees.  1024,  1034,  and  notes. 
••  If  a  city  or  town,"  says  Chief  Justice 
Gfray  (Hill  v.  Boston,  122  Mass.  844, 
858,  1877),  "negligently  constructs  or 
maintains  the  bridges  or  culverts  in  a  high- 
way  across  a  navigable  river  or  a  natural 
waier-cowrse,  so  as  to  eanss  the  water  to  flow 
lack  upon  and  injure  the  land  of  another^ 
it  is  liable  to  an  action  of  tort,  to  the  same 
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Consequential  Damages  from  Public  Improvements. 

§  987  (781).    Not  liable  for  ConBequential  Damages  of  Authoriied 
Acts.  —  The  rule  is  well  settled,  and  has,  as  we  shall  see  in  the 

extent  that  any  corporation  or  individaal  of  which  the  court  considered  the  /prsting 

would  be  liable  for  doing  similar  acts,  to  be  a  part,  and  which  had  been  left  in  a 

Anthony  v,  Adams,  1  Met.  (Mass.)  284,  dangerous  condition  for  six  months.    The 

285  ;  Lawrence  v.  Fairhaveu,  5  Gray,  110;  case  was  thus  brought  within  the  role 

Perry  v,  Worcester,  6  Gray,  544  ;  Parker  which  governed  the  decisions  in  AfoModbM- 

V.  Lowell,  11  Gray,  853;  Wheeler  v.  Wor-  setts.      Child  v.   Boston,    4    Allen,    41; 

cester,  10  Allen  (Mass.),  591 ;  post,  sec.  Emery  v.  Lowell,  104  Mass.  18."    Fnither 

1038.     So  if  a  city,  by  its  agents,  without  as  to  sewers  and  drains,  post,  sees.  980, 

authority  of  law,  makes  or  empties  a  com-  1049-1052  ;  Shearm.  &  Red.   Neg.  (4th 

mon  setoer  upon  the  property  of  another  to  ed.)  sec  287,  and  cases ;  2  Thompe.  Keg. 

his  injury,  it  is  liable  to  him  in  an  action  750,  and  cases. 

of  tort.     Merriraac  River  Canal  Prop,  v,         "  In  another  case  the  action  was  against 

Lowell,  7  Gray,  223  ;  Hildreth  v,  Lowell,  the  trustees  of  a  turnpike  road,    for  so 

11  Gray,  345;  Haskell  v.  New  Bedford,  negligently  constructing  and  keeping  ostcfc- 

108   Mass.   208  ;   2  Thomps.    Neg.    751,  pits  by  the  side  of  the  roeui,  and  cutting 

and  cases  ;  post,  sec.  1046.     But  in  some  outlets  into  the  a(i(joining  land«  that  the 

cases,  the  cause  of  action  is  not  neglect  water,   thereby  collected  and  poured  oS, 

in  the  performance  of  a  corporate  duty,  flowed  into  and  drowned  the  plaintifTi 

rendering  a  public  work  unfit  for  the  pur-  colliery.    Whitehouae  v.  Fellowea,  10  C. 

poses  for  which  it  is  intended,  but  it  is  B.  (k.  8.)  765.    So  where  a  public  board 

the  doing  of  a  wrongful  act,   causing  a  authorized  to  constract  sewers,  but  which 

direct  injury  to  the  property  of  another,  in  excess  of  its  authority  had  made  n 

outside  the  limits  of  the  public  work.**  obstruction  which  was  a  pablio  naisanct 

Child  17.  Boston,  4  Allen,  41  ;  Emery  v,  in  the  bed  of  a  navigable  river,  was  held 

Lowell,  104  Mass.  13 ;  Merrifield  v,  Wor-  liable  to  one  whose  vessel  suffered  injury 

cester,  110  Mass.  216.  thereby.      Brownlow  o.   Metrop.   Bd.  nt 

The  implied  liability  of  a  city  in  Ifassa-  Works,  18  C.  B.  (k.  8.)  768,  and  16  C.  B, 

chusetts  for  injuries  to  private  property,  (n.  8.)  546.    These  cases  fall  within  the 

caused  by  neglect  in  the  construction  or  principles    established    in    MtusaekuseUs 

repair  of  sewers,  is  declared  to  rest  upon  (Haskell  v.  New  Bedford,  108  Mass.  208^ 

the  ground  that  the  sewers,  when  built  aud  similar  decisions  ;  8.  p.  Cnmberlaod 

under  permissive  authority  from  the  legis-  v.  Willison,  50  Md.  138),  in  which,  by  ft 

lature,  became  the  property  of  the  city,  wrongful  act,  a  direct  iqjuiy  was  done  to 

Hill  V.  Boston,  sitpra  ;  infra,  sec.  1049.  the  plaintiff*s  property  beyond  the  lavfol 

The  learned  judge  in  Hill  v.  Boston,  thus  limits  of  the  public  works.** 
refers  to  some  recent  English  cases,  which         Defendant  city  as  the  owner  of  gu» 

are  regarded  by  him  as  based  upon  the  works  laid  down  a  gas  main  which,  by 

same  principle  :  —  reason  of  the  rotting  of  a  wooden  pla|; 

**  An  action    was    brought  against  a  permitted  the  gas  to  escape  into  the  mnni- 

local  board  of  health  by  a  person  injured  by  cipal    sewer.       The    gas    found  its  vay 

treading  up(m  a  grating  in  the  highway,  through  this  sewer  into  a  drain  connected 

which  had  been  put  there  to  drain  the  with  the  plaintiffs   house,   in   which  it 

water  into  a  common  sewer.     White  v.  accumulated  in  great  quantities,  and  final- 

Hindley  L.  B.  of  H.,  L.  R.  10  Q.  B.  219.  ly  exploded  from  ignition  at  the  kiU^M 

[^oUA  supra,  sec.  981,  note.]    Blackburn,  range.     It  was  held  that  the  city  would  te 

J.,  referred  to  Gibson  t^.  Preston  and  Par<*  liable  if  its  authorities  had  notice  of  tht 

sons  V.  St.  Matthew's  Vestry  as  establish-  defect  in  the  sewer  or  gas  main,  or  migkt 

ing  that  the  defendants  would  not  be  liable  have  discovered  the  defect  by  the  exerdit 

for  non-repair  of  the  highway  ;  and  they  of  proper  and  reasonable  diligence.    Kibdi 

were  held  liable  only  as  oumers  of  the  sewer,  v.  Philadelphia,  105  Pa.  St.  41  (1884). 
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course  of  the  present  chapter,  very  extensive  application  to  the  acts 
of  municipal  corporations,  viz.,  that  such  a  corporation,  when  it  con- 
fines itself  within  the  limits  of  its  power  and  jurisdiction,  is  not 
liable  to  an  action  for  consequential  damages  to  private  property  or 
persons  (unless  it  be  given  by  special  constitutional  provision  or 
by  statute),  where  the  act  complained  of  was  done  by  it  or  its  offi- 
cers under  and  pursuant  to  authority  conferred  by  a  valid  act  of  the 
legislature,  and  there  has  been  no  want  of  reasonable  care  or  want 
of  reasonable  skill  in  the  execution  of  the  power,  although  the 
same  act,  if  done  without  legislative  sanction,  would  be  actionable.^ 

*  Callender  v.  Marsh,  1  Pick.  (Mass.)  (1862),  p«r  CV<mip<<m,  J.  ;  Shearm.  &Red. 

418  (1823);  No.Transp.  Co.  w.  Chicago,  99  Neg.  (4th  ed.)  sec.  288,  coUects  many  of 

U.  S.  635,  Doted  infra,  sec.  995;  Radcliffs  the  cases  on  this  subject ;  2  Thomps.  Neg. 

Ex.  V.  Brooklyn,  4  N.  Y.  195  ;  Bellinger  743,  and  cases.    AnU,  sec.  685.    See,  also, 

•.  N.  Y.  Central  R.  R.  Co.,  23  N.  Y.  42 ;  Hicks  v.  Dom,  42  N.  Y.  47  (1870) ;  post, 

Pontiac  v.  Carter,  82  Mich.  164 ;  Detroit  sees.  995,  1088-1052 ;  arUe,  sec.  657. 
0.  Beckman,  84  Mich.  125 ;  8.  c.  22  Am.  The  tubject  of  injuries  arising  from 

Rep.    507  ;  Cumberland  v.  Willison,   50  the  negligent  execution  of  statutory  powers 

Md.    188,    citing    and    approving    text ;  is  treated  in  chap.   xvi.   of  Addison  on 

Rounds  V.  Mumford,  2  R.  I.  154  (1852) ;  Torts,  pp.  725,  727,  where  the  following 

Spraguev.  Worcester,  18  Gray,  193  (1859);  observations  of  Watson,  B.,  are  quoted: 

Bennett  v.  New  Orleans,  14  La.  An.  120  "Powers  given  by  statute  are  not  to  be 

(1849)  ;   Americus   v,    Eldridge,  64  Ga.  used  to  the  peril  of  the  lives  or  limbs  of 

524 ;    Rigney    v.    Chicago,   102  111.   64  ;  the   queen's   subjects.     They  are   to  be 

Snyder  v.  Rockport,  6  Ind.  237  (1855) ;  exercised  reasonably,  and  with  due  care, 

supm,   sec.  968  ;   Perry  v,  Worcester,    6  so  as  not  by  negligence  to  cause  dangers 

Gray,  544 ;  Flagg  v,  Worcester,  13  Gray,  to  others."    Manley  v.  St.  Helen's  Canal 

601,  605  (1859),  per  Merrick,  J. ;  British  &  Ry.  Co.    (canal-bridge  over  highway). 

Cast  Plate  Co.  v.  Meredith,  4  D.  &  E.  T.  2  H.  &  N.  840 ;  Scott  v.  Manchester,  2 

R,  794  ;  Whitehonse  v.  Fellowes,  10  C.  B.  H.  &  N.  204.    A  city,  celebrating  a  holi- 

(h.  9.)  779  ;  Mersey  Docks  Cases,  11  H.  of  day  under  authority  of  a  general  statute, 

L.  C,  713,  714  (1866)  (noted  supra^  sec.  held  not  liable  for  personal  injuries  result- 

983,  note),  per  Blackburn,  J,,  who,  speak-  ing  from  the  negligent  discharge  of  fire^ 

ing  of  this  subject,  says:  **  If  the  legisla-  works  by  its  servants.     Tindley  v.  Salem, 

ture  directs  or  authorizes  the  doing  of  a  137  Mass.  171  (noted an/«,  sec.  968);  infra, 

particular  thing,  the  doing  of  it  cannot  be  sees.  995  a-995c,  1049-1052.     There  is  a 

wrongful.  .  .  .  But  though  the  legislature  civil  liability   for   injuries    to   adjoining 

has  authorized  the  execution  of  the  works,  property  arising  from  a  railroad  company 

it  does  not  thereby  exempt  those  author-  not  using  proper  caution  in  making  open- 

ized  to  make  them  from  the  obligation  to  ings  in  embankment  authorized  by  statute. 

use  reasonable  care  that,  in  making  them,  Lawrence  v.  Great  Northern  Ry.  Co.,  16 

DO  unnecessary  damage  shall   be  done."  Q.  B.  643,  653  ;  Add.  on  Torts  (4th  Eng. 

The  distinction  is  between  damage  result-  ed.)  737,  and  cases  cited.     The  same  prin- 

ing  from    authorized    works,  where    the  ciple  asserted  by  the  Supreme  Court  of 

l^g^lative  authority  is  a  bar  to  an  action  Missouri,     McCormick  v.  Kan.  City,  St. 

vxdess  given  by  statute,  and  damage  by  J.  &  C.  B.  R.  R.  Co.,  57  Mo.  433  (1874). 

of  the  work  being  negligently  done,  TFagner,  J.,  lb,  p.  437,  seems  to  admit 


at  to  which  the  remedy  of  the  party  injured  that  a  less  stringent  rule  applies  to  muni- 

hj  action  remains.     Geddis  v.  Bann  Reser-  cipal  corporations  in  repairing  streets.     A 

Toir,  L.  R.  8  App.  Cases,  455,  per  Black-  city  is  not  liable  for  damages  done  to  real 

tmm,  J.  ;  Brine  v,  Gt.  Western  Ry.  Co.,  estate  by  the  occupation  of  the  street  upon 

110  Eng.  C.  L.  (2  Best  &  S.)  402,  411  which  it  fronts,  for  a  railroad,  with  its  per- 
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§  988.  Same  snbjeot  —  This  general  principle  is  well  illtistraiti 
by  an  important  cose  in  Wisconsin  against  the  city  of  Milwaukee, 
in  which  the  plaintiff  sought  to  recover  damages  sustained  by  reason 
of  a  harbor  improvement  made  hy  the  city  under  special  authority 
from  the  legislature.  There  was  no  allegation  that  the  damages 
were  the  result  of  negligence  or  want  ot  care  in  making  the  improve- 
ment ;  but  the  recovery  was  sought  because  the  effect  of  the  inn 
provement  was  to  allow  the  waters  of  the  lake  to  be  driven  by  the 
wind  through  the  canal  or  chaimel  thus  artificially  made  by  the  city 
into  and  upon  the  lots  of  the  plaintiff  in  the  vicinity,  causing  them 
to  be  washed  away  and  rendered  insecure  and  unfit  for  use.    But  the 

mission,  unless  the  damages  are  such  as  follows,  then,  that  the  defendant  [the  eon- 
would  not  have  resulted  if  the  road  had  tractor],  having  no  right  to  invade  the 
been  properly  constructed  and  operated.  [a(\joining]  premises,  whicht  fox*  the  pu^ 
Emerson  v,  Lexington,  69  Mo.  157 ;  Wood-  poses  of  this  case,  were  the  poasesnon  of 
ruff  V.  No.  Bloomfield  Gravel  Co.,  16  Fed.  the  plaintiff,  it  matters  not  whether  or  not 
Bep.  25 ;  Jennisou  v.  Kirk,  9S  U.  S.  461 ;  he  [the  defendant]  made  his  invasioii  with- 
Cooley  Const.  Lim.  (4  ed.)  253.  See,  out  negligence."  Upon  .the  facts  fooad 
further,  post^  sees.  991,  995  a-995e,  108S-  by  the  referee,  the  question  of  the  defeod- 
1052.  ant's  liability,  irrespective  of  ne^^gesos 

Where  a  municipal   corporation   pos-  for  the  personal  injury  to  the  pUintifl^  did 

sesses  the  legal  authorUy  to  do  an  act,  it  is  not,  it  seems,  necessarily  arise.     St.  Pels 

immaterial  to  inquire  into  its  motives  for  v,  Denison,  58  K.  Y.  416  (1874),  distil- 

doing  it,  and  eiToneous  to  make  its  lia-  guishing  Badcliff's  Ex.    ••  BrooldyB,  4 

bility  depend  upon  the  motives  with  which  K.  Y.  195. 

the  act  was  done.     Benjamin  v.  Wheeler,         Questions  as  to  lialniitff  fir  dtmm§B 

8  Gray,  409  (1857)  ;  Philadelphia  v.  Ran-  caused  by  or  imddaU  to  aeUwmdwsdtriok- 

dolph,    4  Watts  k  S.   (Pa.)  514   (1842)  ings   authorized  by  sUUuU  an    bftn  d 

(stopping  watercourse) ;  Chatfield  v.  WU-  great  and  confessed  difficol^.     In  Eog* 

son,  28  Vt.  49  ;  s.  c.  5  Am.  L.  Reg.  (o.  8.)  land  the  genersl  rule  is  that  no  setioB 

528  ;  infrat  sec.   990,  note ;  2  Thomps.  impliedly  lies  for  doing  what  Parliamest 

Keg.  739,  1265  ;  Montgomery  Council  v.  has  authorized.    But  the  courts  have  fitt- 

Gilmer,  33  Ala.  116  (1858).  quently  implied  a  condition  that  sncfa  ss> 

It  was  held   that  a  contractor  under  thorized  acts  must  be  dons  without  n^ 

the  State,  in  the  executuni  of  the  work  of  en*  gence,  and  with  judgment  and  cautioB,  cr 

larging  a  canal  belonging  to  the  State,  can-  the  doer  will  be  liable.     See  PoUoek  os 

not  justify  the  commission  of  trespasses  Torts,  110-115.    The  same  general  piis- 

upon  private  property.    It  was  also  held  ciples  apply,  of  course^  in  this  conotry, 

that  the  casting  of  stone  and  earth,  as  the  with  the  limitation  that  hers  the  kgii^ 

result  of  a  blast,  from  the  bed  of  the  canal  ture  cannot  authorize  sots  whleh  vesld 

u)>on  the  lands  of  an  adjoining  proprietor,  otherwise  be  lawful,  if  thersbj  any  eon- 

where  the  plaintiff  was  lawfuUy  at  work,  stitutional  provision  is  infringed.    In  a^ 

and  which  in  falling  injured  him,  was  a  plying  the  qualification  to  the  geMnl  tilt 

trespass  for  which  the  contractor  was  liable;  that  unless  the  power  bs  ^qr^writw^ 


and  it  seems  to  have  been  the  opinion  of  judgment  and  cauti<m  an  TtlftP  will  ^ 

the  learned  judge  who  gave  the  judgment  great  care  must  be  nsed  where  the  sitte^ 

of  the  court  that  he  was  liable,  although  ised  works  and  ondsrtakingi  m  not  f* 

the  blasting  was  done  without  negligence  profit  or  gain,  hot  are  oanstmeled  hf  ii" 

on  his  part.     On  this  last  point,  Folger,  J.,  corporated  or  municipal  bodies  for  tbi 

after    commenting    on    several    previous  public  good  or  ooovsniinMb    JM^  Mi^ 

cases  decided  in  New  York,  says :  "It  99$  a-995 c 
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court  decided  (applying  the  principle  above  stated)  that  the  plain- 
tiff's action  could  not  be  maintained.^ 

§  989  (782).  Consequential  Damages ;  Ghrades  and  Change  of 
Qrades  in  Streets.  —  In  connection  with  the  principle  just  men- 
tioned that  there  is  no  implied  or  common-law  liability  for  doing 
with  proper  care  an  act  which  is  either  directed  or  authorized  by  a 
valid  statute,  may  be  noticed  the  power  of  municipal  corporations 
to  grade  and  to  change  the  estahlished  grade  or  level  of  their  streets^ 
tiiough  the  exercise  of  the  power  may  be  injurious  to  the  adjoining 
property  owners.^    The  public  nature  of  streets ;  the  uses  to  which 

1  Alexander  v.    MUwaakee,    16   Wis.  accomplUhed  by  grades  are.  twofold ;   (1) 

247    (1S62).     Cited    and    distinguished,  draft,  and  (2)  drainage."    Per  Champlin, 

Pettigrew  v,  EvansviUe  (surface  water),  J.,  in  Lamed  v.  Briscoe,  62  Mich.  893 

25  Wis.  223 ;  anU,  sec  668,  note ;  post,  (1886) ;   Fuller  v,  Atlanta,   66  Ga.   80 ; 


996,  1039-1040.  2  Thomps.  Neg.  747,  and  cases.    In  lowa^ 

Beferring  to  Alexander  v,  Milwaukee,  by  statute,  owners  of  improved  property 

supra,  the  Supreme  Court  of   the  United  are  entitled  to  damages  for   changes  of 

States  obaenres  that  it  has  been  frequently  grade.      Hempstead  v.    Des  Moines,   52 

held  by  the  Supreme  Court  of  Wisconsin  Iowa,  303  ;  Meyer  v.  Burlington,  62  Iowa, 

and  elsewhere,  that  overflowing  land  by  660 ;  Conklin  v.  Keokuk,  73  Iowa,  343 ; 

backing  water  upon  it  was  a  "taking*'  of  pod,   sec.   990,   note.      Where  a   statute 

private  property  within  the  meaning  of  makes  a  city  liable  to  adjoining  property 

the    constitutional   provision    {post,  sec.  owners  for  damages  caused  by  a  change  of 

991,  and  note),  and  that  "  it  is  difficult  grade,  its  repeal  wiU  not  take  away  their 

to  reconcUe  '*  Alexander  v.  MUwaukee  with  right  to  damages    for  a  change  ordered 

the  decisions  above  referred  to.      Pum-  while  it  was  in  force.     Healey  v.   New 

pelly  V,  Green  Bay  Co.,  13  WaU.  166,  180.  Haven,   49  Conn.    894  ;    poH,   sec.   990, 

Undoubtedly  the  principle  on  which  the  note.    Text  quoted  and  approved  in  Meth- 

oourt  placed  Alexander  o.  Milwaukee  is  a  odist  Episc.  Ch.  v,  Wyandotte,  31  Kan. 

•oand  one  ;  the  doubt  in  the  case  is  whether  721.      See,   also,   Heiser  r.    New    York, 

the  plaintiflTs  knd  was  not  "taken"  in  104  N.  Y.  68;  Healey  u.  New  Haven,  47 

•nch  a  sense  as  to  give  him  a   constitu-  Conn.   305.     In  Gray  v.   Knoxville,    85 

right  to  compensation.     See  post,  Tenn.  99,  a  city  was  held  liable  for  dam- 

990,  note,  991,  and  note,  995  ;  Ashley  ages  caused  by  grading  a  street,  in  doing 
F.  Port  Huron,  35  Mich.  296  (1877);  s.  c.  which  plaintiff's  fences  were  destroyed  and 
24  Am.  Rep.  552,  and  note  of  Mr.  Thomp-  his  land  overflowed  by  surface  water,  on 
son;  Northern  Transp.  Co.  of  0.  v.  Chi-  the  ground  that  the  act  was  a  "taking" 
eago^  99  U.  8.  635  (1878);  noted  tw/m.  ®^  private  property  for  public  use  ;  post, 
•ec.  995  ;  2  Thomps.  Neg.  692,  743  ;  sees.  995-995  c.  Lowering  the  face  of  the 
Shearm.  k  Red.  Neg.  sec  288.  What  is  a  street  a  few  inches  to  improve  its  capacity, 
"  taking"  of  private  property,  is  elsewhere  without  changing  the  level  of  the  curb,  is 
dianused  in  the  present  work.  See  poH,  not  such  a  change  of  grade  as  will  entitle 
OTCiL  995  a-996  c  ;  also  Index,  tit  Eminent  abutting  lot-owners  to  damages.  Coates 
I>amahL  Where  a  city  owned  the  bed  of  a  r.  Dubuque,  68  Iowa,  550.  A  city,  as 
river  and  had  the  right  to  divert  and  sell  against  the  owner  of  the  fee  in  the  street, 
water  to  its  citizens,  it  was  held  not  to  held  not  empowered  to  authorize  its  con- 
he  liable  for  damages  to  private  property  tractor  for  grading  streets  to  remove  and 
caoaed  by  a  sudden  and  unlocked  for  flood,  sell  stone,  the  removal  of  which  was  not 
Koore  V.  Los  Angeles,  72  Cal.  287.  necessary  for  the  grading  and  improve- 
•  Ante,  sees.  987,  988.  Infra,  sees.  990,  ment  of  the  street  Rich  v,  Minneapolis, 
and  eaaea,  995-995  «.    "  The  objects  to  be  37  Minn.  423.    AnU,  sec  689. 
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they  may  lawfully  be  put;  the  authority  of  the  legislature  over 
them ;  the  nature  of  the  rights  of  the  adjacent  proprietors,  of  the 
municipality,  and  of  the  pul?lic  with  respect  thereto ;  and  of  the 
delegated  authority  of  municipal  bodies  or  officers  to  improve  and 
graduate  them,  —  are  topics  which  have  been  considered  in  a  former 
chapter.^  In  view  of  the  nature  of  streets  as  there  explained,  and 
of  that  control  over  them  which  of  right  belongs  to  the  State,*  and 
of  the  nature  of  the  ownership  of  lots  bounded  thereon,  which  im- 
plies subjection,  if  not  consent,  to  the  exercise  and  determination  of 
the  public  will  respecting  what  grades  or  changes  in  the  grades 
thereof  shall,  from  time  to  time,  be  found  necessary,  and  what  other 
improvements  thereon  or  therein  (within  the  legitimate  purposes  of 
streets  ^)  shall  be  found  expedient,  it  results,  we  think,  that  adjoin- 
ing property  owners  are  not  entitled,  of  legal  right,  without  constitu- 
tional or  statutory  aid,  to  compensation  for  damages  which  result  as 
an  incident  or  consequence  of  the  exercise  of  this  power  by  the  State, 
or  the  municipality  by  delegation  from  the  State. 

§  990  (783).  No  common-law  Liability  for  Consequential  Daa- 
ages  for  Change  of  Grade.  —  Accordingly,  the  courts,  by  numerous 
decisions  in  most  of  the  States,  have  settled  the  doctrine  that  moni- 
cipal  corporations,  acting  under  authority  conferred  by  the  legisla- 
ture to  make  and  repair,  or  to  grade,  levels  and  improve  streets,  if  they 
keep  within  the  limits  of  the  street,  and  do  not  trespass  upon  or 
invade  private  property,  and  exercise  reasonable  care  and  skill  in 
the  performance  of  the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  actually  taken,  trespassed 
upon,  or  invaded,  for  conseqTieniial  damages  to  his  premises,  unless 
there  is  a  provision  in  the  Constitution  of  the  State,  in  the  charter 
of  the  corporation,  or  in  some  statute,  creating  the  liability.*  There 
is  no  such  implied  or  common-law  liability,  even  though  in  grading 
and  levelling  the  street  a  portion  of  the  adjoining  lot,  in  consequence 
of  the  removal  of  its  natural  support  falls  into  the  highway.*    And 

^  Chap,  xyiii.  on  Streets,  ante,  sec.  654  *  What  are  sncli  parpoaet.    Amie,  tK. 

et  seq.     The  power  to  grade  is  a  continuing  680  et  acq, 

one.     Ante,  sec.   686.     *'  As  the  duty  of  *  Broadwell  o.   Kanaas  Citj,  75  Voi 

keeping  the  street  in  repair  is  a  continuing  218,   approving   text.      /M,    see.  905 ; 

one,  so  is  the  power  necessary  to  perform  Smith  v,  Alexandria,  33  Oimtt.  208 ;  Wil- 

it."    Per  Grier,  J.  ;  Smith  v.  Washing-  lich  v.  Manitowoc,  67  Wia.  9. 

ton,  20  How.  U.  S.  135,  148  (1857).  »  Text  quoted  and  approred  in  Metho- 

**  Grading,"  as  applied  to  streets,  means  dist  Episc  Ch.   v.  Wyandotte,  81  Km. 

their  "reduction   to  a  certain  degree  of  721.      See,   also,   Moore    v,   Albany*  ^ 

ascent  or  descent."      lb.,  per  Orier,   J.  N.  Y.  896.    On  the  other  hand  if  tke 

Ante,  sees.  685,  780,  note,  797.  grade  of  a  street  is  changed   othfTW* 

^  Ante,  sec.  656  et  seq,  than  as  aathoriied  by  law,  tha  eity  vifl  ^ 
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the  same  principle  applies,  and  the  like  freedom  from  implied  lia- 
bility exists,  if  the  street  be  embanked  or  raised  in  reducing  it  to 
the  grade  line,  so  as  to  cut  off  or  render  difficult  the  access  to  the 
adjacent  property.  And  this  is  so  although  the  grade  of  the  street 
has  been  before  established,  and  the  adjoining  property  ovmer  had 
erected  buildings  or  made  improvements  with  reference  to  such 
grade}    But  power  to  reduce  streets  to  an  established  grade  without 

held  liable  for  injories  caused  by  it  Where  after  damages  had  been  awarded 
Meinzer  v.  Racine,  68  Wis.  241 ;  Same  v,  under  an  accepted  order  for  widening  a 
Same,  70  Wis.  561.  As,  for  example,  street,  which  referred  to  a  certain  plan  as 
when  the  grade  is  changed  without  the  showing  the  "  several  locations  and  the 
consent  of  the  property  owners  or  of  amounts  of  land  taken  from  each  of  the 
•ome  proportion  thereof,  when  this  is  re-  owners,"  the  grade  voas  changed  by  another 
quired  by  statute,  or  without  complying  order,  as  shown  upon  a  certain  other 
with  other  precedent  or  necessary  statutory  "  plan  and  profile,"  it  was  held  that  the 
conditions.  Crossett  v,  Janesville,  28  change  was  an  independent  proceeding  for 
Wis.  420 ;  Dore  v,  Milwaukee,  42  Wis.  which  a  land-owner  was  entitled  to  addi- 
108 ;  Hill  r.  St.  Louis,  59  Mo.  412 ;  tional  damages.  Lane  v.  Boston,  125 
Karat  r.  Stillwater  Jc  T.  F.  R.  R.  Co.,  22  Mass.  519.*  Compare  Cambridge  r.  Mid- 
Minn.  118 ;  Lewis  £m.  Dom.  sec  105.  dlesex  Co.  Comm'rs,  125  Mass.  519. 
Infra,  sees.  993,  994 ;  Lafayette  v.  Wort-  Statute  construed :  Flagg  v,  Worcester, 
man,  107  Ind.  404  (1886).  18  Gray,  601 ;  Snow  v.  Provincetown, 
1  Callender  v.  Marsh,  1  Pick.  (Mass.)  109  Mass.  128;  Burr  v.  Leicester,  121 
418  (1823),  the  leading  American  case  Mass.  241  ;  Ryan  v.  Boston,  118  Mass. 
on  this  subject,  and  where  the  question  248 :  Wilbur  v.  Taunton,  123  Mass.  522 ; 
examined  by  Parker,  C.  J.,  with  char-  Brady  v.  Fall  River,  121  Mass.  262.     In 


•cteristic  ability.  The  ground  of  the  doc-  Snow  v,  Provincetown,  109  Mass.  123, 
trine  is  thus  stated  by  him  :  *'  Those  who  and  Lane  v.  Boston,  125  Mass.  519,  the 
purchase  house-lots  bordering  upon  streets  facts  were  these  :  The  streets  in  question 
are  supposed  to  calculate  the  chance  of  had  been  widened  and  compensation  paid 
such  elevations  and  reductions  as  the  in-  for  such  widening  to  the  abutting  owners, 
creasing  population  of  a  city  may  require.  Afterwards  the  municipal  authorities  raised 
in  order  to  render  the  passage  to  and  the  grades  of  the  streets.  It  was  held  that 
ftom  the  several  parts  of  it  safe  and  con-  for  such  changes  in  the  grades  the  abut- 
irenient ;  and  as  their  purchase  is  always  ting  owners  were  entitled  to  compensa- 
Tolnntary,  they  may  indemnify  them-  tion ;  that  the  two  proceedings  were  en- 
selves  in  the  price  of  the  'lot  which  they  tirely  independent  of  each  other  ;  and 
buy,  or  take  the  chance  of  future  im-  that  compensation  for  the  changes  in 
provements,  as  they  shall  see  fit.  They  grades  was  not  included  in  that  for  the 
are  presumed  to  foresee  the  changes  which  widening  of  the  streets.  Lewis  Em.  Dom. 
public  necessity  or  convenience  may  re-  sec.  209,  where  the  cases  are  digested. 
quire."  1  Pick.  431.  The  doctrine  of  An  owner  of  abutting  property  is 
Callender  v.  Marsh,  1  Pick.  (Mass.)  418  presumed  to  know  what  the  established 
(1823),  has  been  very  generally  followed,  grade  of  the  street  was  when  he  purchased 
as  will  be  seen  by  the  cases  below  cited,  and  when  he  erected  improvements,  and 
In  Mas9fichusett8,  Grij^gs  v.  Foote,  4  Allen,  to  have  built  with  reference  to  it.  Den- 
195  ;  Brown  r.  Lowell,  8  Met.  (Mass.)  172  ;  ver  v,  Vemia,  8  Col.  399,  where  the  court 
Benjamin  v.  Wheeler,  8  Gray,  409.  There  intimated  that  the  city  could  be  held  lia- 
is  now  in  that  State  a  remedy  by  statute  ble  for  damages  caused  by  its  neglect  to 
giving  adjoining  ovmers  damages  *'  by  reduce  a  street  to  the  established  grade 
leaeon  of  any  raising  or  lowering,  or  other  for  a  long  time  after  it  had  compelled  the 
•ct  done  for  the  purpose  of  repairing  a  construction  of  a  sidewalk  several  feet 
lii^way."  below  the  original  surface  of  the  street. 
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liability  therefor  does  not  include  power  to  obstruct  or  authorise  tha 
obstruction  of  streets  by  the  approach  to  a  bridge  in  a  public  street; 

Where  the  city  engineer  gave  to  a  lot-  tional  hardship  of  the  rale,  bat  does  not 

owner,  upon  request,  a  grade  which  had  demonstrate  its  onsoondneaB  in   point  of 

not  been  established  by  the  city,  and  the  legal  principle.     Shearm.   k  Bed.   Nc|^ 

owner  improved  his  property  with  refer-  (4th  ed.)  sec.   288,  note.     See,  alao^  ia 

ence  to  it,  the  court  held  that  the  city  New    York,   People  v.   Green,  64  K.  T. 

was  not  liable  for  damages  caused  by  its  606    (1876)  ;    St  Peter  r.    Denison,  58 

afterwards    establishing    another    grade.  N.  Y.  416  (1874) ;  Grares  v.  Otis,  2  Hill 

Mattingly  v.   Plymouth,   100  Ind.   546;  (N.  Y.),  466;    Wilson  v.  New  York,  X 

8.  P.  Waller  v.  Dubuque,  69  Iowa,  541 ;  Denio  (N.  Y.),  595  (1845) ;  Benedict  •. 

ante,  sec.    978  ;   post,   sees.    1039-1052.  Goit,  8  Barb.  459  ;  Fifth  Street,  In  rt,  17 

Text  cited  and  approved.      Fellowes  v.  Wend.  667  ;  Mills  v.  Brpokljrn,  3S(  N.  Y. 

New  Haven,   44  Conn.   240 ;  Eehrer  v.  489  (1865).    See  Wsadell  w.  New  Yoik, 

Richmond,  81   Va.  745.    An  injunctvm  8  Barb.  95.     In  Clemence  v,  Aaboin,  66 

held  not  to  lie  to  restrain  the  prosecution  of  N.  Y.  834  (1876),  the  principle  atoted  ii 

the  grading.   lb, ;  8.  P.  Goazler  v.  Geoi^e-  the  text  was  held  to  hare  been  utou^ 

town,  6  Wheat.  598 ;  Detroit  v.  Beckman,  oualy  applied  in  the  coort  below  in  si 

84  Mich.  125.    See,  generally,  Cheerer  v,  action  for  an  injury  canaedby  a  defeetivf 

Shedd,    13  Blatchf.  258  ;    Tate   v.   Mis-  sidewalk.    In  Cogswell  v,  N.  Y.,  N.  H.  k 

souri,  64  Mo.  149 ;    Poutiac  v.  Carter,  32  H.   R.  R.  Co.,  103  N.  Y.  10,  the  eovt 

Mich.  164  ;  Quincy  v.  Jones,  76  IlL  231 ;  says  of  Raddiffs  Case,  mtpra^  that  it  **es^ 

Dorman  v.   Jacksonville,    13   Fla.   538  ;  ries  to  the  utmost  limit  the  right  of  tht 

Terre  Haute    v.    Turner,   36  Ind.   522  ;  legislature,"  but  it  does  not  jay  that  it 

Whitehouse  v.  Fellowes,  10  C.  B.  (n.  8.)  passed  those  limits  onder  the  Constitlr 

779  ;  Mersey  Docks  Cases,  11  H.  L.  Cas.  tion  of  New  York.    In  1852  New  York 

713 ;  North  Vernon  v,  Voegler,  103  Ind.  city  was  made  liable  by  statata  for  dsBi* 

814:  Pontine  v.  Carter  (change  of  grade),  ages  caused  by  change  of  grade.     Lswii 

82  Mich.  164.  Em.  Dom.  sec.  218.    The  remedy  girea  is 

Estoppel.      Where  an  owner  of  prop-  exclusive.   Heiser  v.  New  York«  104  N.  Y« 

erty  joined  with  others  in  a  petition  to  68.    The  right  to  damages  accmes  whn 

change  tlie  grade  of  a  street,  it  was  held  the  work  is  done.     People  v.  Toll,  97 

that  he  was  estopped  from  setting  up  a  N.  Y.  208.     Post,  sees.  1039,  1040. 

claim    for  damages    resulting    from    the  So,  also,  in  PenntyliMniii,  there  is  M 

grading,*  although  he  objected  to  the  es-  implied  municipal  liability  in  street  grMU 

toppel  upon  the  ground  that  the  petition  cases.     Green  v.  Reading,  9  Watts  (Pa.)» 

had  not  been  signed  by  the  required  num-  382.     Approved,  20  How.  (U.  8.)  149; 

ber  of  property  owners.     Cross  v.  Kansas  8.  P.  Reading  v.  Eeppleman,  61  Pa.  SL 

City.  90  Mo.  13.  233  ;  Henry  ».  Pittsburgh  &  A.  Br.  Ca,  8 

In  New  York:  Radcliffs  Ex.  v.  Brook-  Watts  &  S.  (Pa.)  85 ;  Charlton  •.  Alls- 

lyn,   4   N.  Y.   195  (1850),  in  which  the  gheny,  1  Grant  (Pa.)  Caa.  208;  CVt* 

subject  is  discussed  at  length  by  Bran-'  Northeni  Liberties,  85  Pa.  St  824  ;  Bidfli 

son,  C.  J.,  the  court  holds  that  there  is  Street,  In  re,  29  Pa.  St  891 ;  Kensin^toft 

no  liability,  both  upon  the  ground  that  Comm'rs  ».  Wood,  10  Pa.  St.    9S.     !■ 

the  damages  complained  of  result  as  an  O'Connor  v.  Pittsburgh,  18  Pa.  St  187 

incident  from   the  exercise  of  legislative  (18.51),  approval.  Smith  v.  Wluhingtoa, 

authority,   and  upon   the    ground   (more  20  How.  (U.  S.)  185, 149  (1859),  achmA 

doubtful)  that  the  land  of  the  street  he-  had  been  hmM  cueordinii  to  tke  A'rwetimsf 

lonrjx  to  the  corporation,  and   they  may  the  oUy  regulaJtor,  and  in  accordance  wiA 

level  or  fill  it  at  ])leflsure,  so  that  they  do  a  prwr  esUihlished  grade.     Afterwards*  tkf 

not  touch  the  adjoining  property.     Mr.  city  authorities  reduced  the  grade  ssiM' 

Shearman  gives  an  interesting?  history  of  teen  feet ;  the  chnrch  had  to  be  tsbi 

the  facts    out  of   which   RAdclifTs   Case  down  and  rebuilt,  at  an  expense  of  $4,008l 

arose.      It   foreibly  illustrates  the  occa^  The  authority  given  to  the  cityvM  "ti 
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whereby  the  abntting  owner^s  access  to  the  street  is  prevented  and 
water  caused  to  flow  and  drain  upon  his  property.^    So  the  construe- 


impioTe,  repair,  and  keep  in  order  the 
■treets,"  &c.  The  Supreme  Court  of  PenU' 
Bffiwania  say:  "We  had  thU  caae  re- 
aigiied  in  order  to  discover,  if  possible, 
some  way  to  relieve  the  plaintiff  consLst- 
•ntly  with  law,  but  grieve  to  say  we  can 
find  none.  The  law  is  settled,  not  only 
in  Pmnsylvania^  bat  by  every  decision  in 
the  sister  States  except  one  [Ohio,  see 
h^ray  Oibmm,  G.  J.,  puts  the  decision 
mpon  the  ground  that  as  respects  such 
matters  the  public  corporation  is  the  agent 
of  the  State,  and  partakes  of  the  Slate's 
conniption  from  liability  to  be  sued.  Re- 
specting the  Ohio  decisions,  below  referred 
to,  he  remarks,  that  though  "founded 
OB  natoral  justice,  they  are  not  founded 
fa  the  law  which  prevails  elsewhere." 
In  1854,  by  statute,  the  city  of  Phila- 
delphiA  was  made  liable  for  damages  caused 
by  a  change  of  an  established  grade.  Kidge 
At.  ite,  99  Pa.  St.  i69  ;  Philadelphia  v. 
Wright,  100  Pa.  St.  236;  CampbeU  r. 
Same,  108  Pa.  St.  800 ;  Act  1878.  lU 
Brady  Street,  99  Pa.  St.  591,  giving  rem- 
edy for  change  of  grade.  The  new  ConsU' 
tuiUm  of  Pennsylvama  of  1874  provides 
that  "municipal  and  other  corporations 
invested  with  the  privilege  of  taking  pri- 
vmte  property  for  public  use  shall  make 
just  compensation  for  the  property  taken. 


i^jurtd,  or  destroyed  by  the  construction 
or  enlargement  of  its  works,  highways,  or 
improvements,  which  compensation  shall 
be  paid  before  such  taking,  injury,  or  de« 
stmction."  Construed.  New  Brighton 
Bor.  V.  U.  Preabyt.  Church,  96  Pa.  St. 
381  ;  Pusey  v.  Allegheny,  98  Pa.  St.  522 ; 
New  Brighton  Bor.  v.  Peirsol,  107  Pa.  St 
280  ;  Hendrick's  Appeal,  108  Pa.  St  358. 
Compare  Montgomery  Council  v.  Town- 
send,  80  Ala.  489,  decided  under  similar 
constitutional  provision.  Lewis  Em.  Dom« 
sec.  224 ;  Pa.  R.  R.  Co.  v.  Lippincott, 
116  Pa.  St  472.  JPott,  sees.  995a-995c, 
and  notes. 

So,  in  Indiana :  Snyder  v.  Rockport,  6 
Ind.  237  (1855),  approving  Radcliff's 
Ex.  r.  Brooklyn,  supra;  re-affirmed  in 
Lafayette  v.  Spencer,  14  Ind.  399  (I860), 
where  the  same  principle  of  municipal 
non-liability  ¥ra8  held  applicable,  un- 
der  the  Oeneral  Municipal  Corporations 
Act,  In  support  of  the  doctrine  in  the 
text,  see  Macy  v,  Indianapolis,  17  Ind. 
267  ;  Lafayette  v.  Bush,  19  Ind.  326 ; 
Vincennes  v.  Richards,  23  Ind.  381 ;  La- 
fayette 9.  Fowler,  34  Ind.  140  ;  Delphi  v. 
Evans,  36  Ind.  90  (1871) ;  Terre  Haute  o. 
Turner,  36  Ind.  522  ;  Weis  v.  Madison, 
75  Ind.  241.  A  statute  of  Indiana  pro- 
vides :  '*  When  the  city  authorities  have 


1  Stack  9.  East  St  Louis,  85  111.  377  what  it  does  by  another  it  does  by  itself. 

(1877) ;  Pekin  v,  Brereton,   67  111.   477  It  does  not  seem  to  us  that  the  principle 

(1873) ;   Nevins  v.  Peoria,   41  IlL  502 ;  of  agency  is  applicable.     If  the  city  has 

Pekin    w.    Winkel,    77    III.    56    (1875).  the  power  to  authorize  such  an  approach, 

TheaiB  cases  also  hold  the  more  doubtful  it  is  not  liable  ;  if  it  has  no  such  power, 

|Mopoaition  that  if  the  city  authorizes  an  its  action  would  not  justify  the  nuisance, 

independent  bridge  company  to  construct  and  on  what  principle  is  the  city  corpora- 

soeh  an  approach  to  its  bridge  and  the  tion  to  be  held  liable  for  authority  at- 

Wdge  company  constructs  it,  the  city  is  tempted  to  be  conferred  by  an  ultra  vires 

liable  to  the  abutting  lot-owner  for  the  ordinance  on  the  bridge  company  ?    But 

damages  which  he  thereby  sustains.     The  under  the  provision  of  the  Constitution  of 

oowt  does  not  appear  to  rest  this  conclu-  1870  quoted  above,  if  a  city  constructs  an 

don  essentially  upon  the  clause  in  the  elevated  viaduct  in  streets,  doing  special 

Constitution  of  1870  that  "private  prop-  damage  to  abutters,  it  is  liable  to  them 

crty  shall  not  be  taken  or  damaged  for  therefor.     Rigney  v.  Chicago,  102  111.  64  ; 

public  use  without    compensation,'*  but  s.  p.  Chicago  v,  Taylor,   125  U.  S.  161 

imther  upon  the  ground  that  it  is  the  duty  (1887)  ;  Lehigh  Coal  Co.  v.  Chicago,  26 

oC  the  city  to  keep  its  streets  open  and  in  Fed.  Rep.  415  (1886),  per  Dyer,  J.     Post, 

Mpdr  for  public  use  as  streets,  and  that  sees.  995  a-995  c,  and  notes. 
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tion  by  a  city,  under  express  legislative  authority,  of  a  levee  along 
Front  Street  to  protect  the  city  against  inundation  of  a  river,  after  a 


once  established  the  grade  of  any  street, 
such  grade  shall  not  be  changed  until  the 
damages  have  been  assessed  and  tendered 
to  the  party  injured,  which  damages  shall 
be  collected  from  the  parties  asking  for 
such  change  of  grade."  Under  this  it  is 
held  that  a  city  has  no  right  to  change  an 
Mtablished  grade  until  the  damages  have 
been  assessed  and  tendered  ;  if  it  makes 
such  change  and  carries  it  into  effect  with- 
out  such  assessment  and  tender,  it  is  an 
unlawful  act  for  which  it  may  be  made 
directly  liable  in  an  action  for  damages. 
Lafayette  v.  Wortman,  107  Ind.  404 
(1886).  The  point  was  made  by  the  city 
that  as  the  plaintiff  did  not  enjoin  the 
council  from  proceeding  with  the  work  of 
changing  the  grade,  his  only  remedy  was 
a  mandamiis  to  compel  the  city  to  have 
his  damages  assessed  ;  citing  Meth.  Episc. 
Ch.  Trs.  of  H.  v.  Hoboken,  88  N.  J.  L. 
13,  and  Macy  v.  Indianapolis,  17  Ind. 
267  (decided  prior  to  the  statute) ;  but 
the  point  was  overruled.  Infra,  sec.  998  ; 
Logansport  v.  PoUai-d,  50  Ind.  151  (1875) ; 
Lafayette  v,  Wortman,  107  Ind.  404  ; 
Wabash  v.  Alber,  88  Ind.  428,  qucare; 
Mattingly  v.  Plymouth  (what  is  an  estab- 
lished grade),  100  Ind.  545.  What  is  a 
changes  of  grade,  lb.  ;  Kokomo  v,  Mahan, 
100  Ind.  242 ;  Lewis  Em.  Dom.  207 ; 
Lafayette  v.  Nagle,  113  Ind.  425. 

So,  in  New  Jersey :  Quinn  v.  Paterson, 
27  N.  J.  L.  35  ;  Trenton  W.  P.  Co.  v.  Raff, 
86  N.  J.  L.  335,  340 ;  Plum  v.  Morris  Canal 
&  B.  Co.,  10  N.  J.  Eq.  256.  In  New  Jer- 
sey there  is  now  a  statute  giving  action  for 
damages  caused  by  a  change  of  grade.  Van 
Ril)er  v.  Essex  Pub.  R.  Board,  38  N.  J.  L. 
23 ;  State  v.  Sayre,  41  N.  J.  L.  158 ; 
Lewis  Em.  Dom.  sec.  212. 

So,  in  Nebraska:  Nebraska  City  ». 
Umpkin,  6  Neb.  27  (1877).  Under  a 
provision  of  the  Constitution  adopted  in 
1875  that  private  property  shall  not  be 
taken  or  damaged  except  upon  just  com- 
pensation, a  city  is  lield  liable  for  dam- 
ages sustained  by  a  lot-owner,  who  had 
erected  buildings  before  a  grade  was  estab- 
lished, by  reason  of  the  city  having  estab- 
lished a  grade  which  required  the  street  to 
be  raised  above  the  level  of  the  lot.     Har- 


mon V.  Omaha,  17  Neb.  548 ;  Goodrich  v. 
Omaha,  10  Keb.  98 ;  Oottschalk  v.  a  B. 
&  Q.  K«  R.  Co.,  14  Neb.  550  ;  Omaha  « 
R.  V.  R.  R.  Co.  V.  Struden,  22  Neb.  84S; 
post,  sees.  995  (^-995  e,  and  notea. 

So,  in  Ehaie  Island  there  is  no  oon- 
mon-law  liability  :  Rounds  v.  Mumfoid, 
2  R.  I.  154  (1852) ;  Wakefield  v.  Pkw- 
tucket,  12  R.  I.  75 ;  Inman  «.  Tripm 
Treaa.,  11  R.  I.  520 ;  Smith  v.  Same,  13 
R.  I.  152.  By  statute  (Gen.  SUt  B.  L 
ch.  60,  sec.  38)  abutting  ownera  now  hafi 
a  remedy  for  injuries  caused  by  "any 
change  in  the  grade  of  a  highway."  Set 
Anness  v.  Providence,  13  R.  L  17 ;  Al- 
drich  V.  Providence,  12  B.  I.  241.  Original 
grade  held  to  be  established  by  reoognitioft 
by  the  city  without  formal  official  aetioB 
establishing  it.     lb. 

So,  in  Louisiana  :  Reynolds  v.  ffluefe* 
port,  13  La.  An.  426  (1856),  ap^ring 
Radcliff*8  Kz.  v,  Brooklyn,  supra^  and 
Goszler  v.  Geoigetown,  6  Wheat.  5M 
(1821),  cited  ante,  sec.  685. 

So,  in  Georgia :  Rome  «.  Ombeig^  8S 
Ga.  46.(1859) ;  Roll  v.  Augusta,  S4  Gl 
826  (1866) ;  Markham  v.  Atlanta,  S3  Gt. 
402  (1857) ;  Mitchell  v.  Rome,  49  Ga.  » 
(1878).  Lot-owner  cannot  enjoin.  Jh, 
Macon  v.  Hill,  58  Ga.  597  ;  Fuller  r.  At- 
lanta, 66  Ga.  80.  Shade-trees  may  be  it- 
moved  in  grading.  If  destroyed,  the  lo^ 
owner  is  not  entitled  to  damages  onles 
they  were  killed  through  negligence  or 
carelessness.  Castleberry  v.  Atlanta,  71 
Ga.  164.  A  constitutional  provision  umr 
liar  to  that  of  Illinois  (q.  t.  infra)  it  sim- 
ilarly construed.  Atlanta  v.  Green,  61 
Ga.  886  ;  infra,  aecs.  995  a-995  c;  aad 
notes. 

So,  in  Illinois:  Marpby  «l  CSiiflifB^ 
29  111.  279,  287  (1862) ;  Roberts  v.  Chi- 
cago, 26  111.  249  (1861) ;  Quincy  9.JoM^ 
76  111.  281  (1875) ;  8.  c.  20  Am.  Repi  M\ 
Nevins  r.  Peoria,  41  IlL  502 ;  IIami  ^ 
Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co..  21 HL 
616.  keonslUtUionalprmfision  (art.  zi.,«6' 
13,  adopted  1870)  that  *'pnTate  propotf 
shall  not  be  taken  or  damaged  fir  p»Uk 
use  vnthout  just  compensatien'*  impoMi* 
municipal  liability  for  damages  to  piMi 
property  by  bringing  ths  street  to  fftt^ 
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constitutional  provision  took  effect  which  makes  a  city  liable  for 
private  property  ''damaged"  for  public  use,  where  no  part  of  the 


or  by  a  change  of  the  grade  of  its  streets. 
Elgin  V.  Eaton,  88  111.  585  (1876) ;  s.  c. 
25  AnL  K«p.  412 ;  Pekin  v.  Brereton,  67 
111.  477;  Bloontington  v.  Brokaw,  77  IIL 
194  (1875);  Pekin  v.  Winkel,  lb.  56 
(1875)  ;  Pittsburg.  F.  W.  &  C.  R.  R.  Co. 
r.  Reich,  101  IIL  157  ;  Chicago  v.  Union 
Build.  Assoc.,  102  111.  879.  This  posi- 
tion has  received  the  approral  of  the 
Sapreme  Conrt  of  the  United  States. 
Chicago  r.  Taylor,  125  U.  S.  161  (1887). 
When  right  accrues,  and  measure  of  dam- 
ages. Elgin  V.  Eaton,  supra ;  infra,  sees. 
995-995  e.  In  Kevins  v.  Peoria,  41  111.  502 
(1866),  relating  to  damages  to  abutting 
owners  caused  by  surface-water  from  the 
streets,  and  decided  before  the  adoption  of 
the  constitutional  provision  in  1870,  above 
qiiote<i,  and  noted  infra  (sec.  995  c),  the 
court  said  :  "  While  a  city  has  the  right  to 
grade  its  streets  by  raising  or  lowering  them, 
the  property  holder  adjacent  to  the  street 
thus  graded  cannot  call  the  city  to  account 
for  error  in  judgment  in  establishing  the 
grade,  nor  can  he  recover  damages  for  in- 
conveniences or  expense  in  adjusting  the 
approach  to  his  premises  for  the  purposes  of 
ingress  or  egress.  Although  the  city  may 
be  the  owner  of  its  streets,  it  has  no  more 
power  over  them  than  a  private  individual 
over  his  own  land,  and  it  cannot,  under 
the  claim  of  public  convenience,  be  \\ex- 
mitted  to  exercise  that  dominion  to  the 
iigury  of  another's  property  in  a  mode 
that  would  render  a  private  individual 
responsible  in  damages,  without  itself  be- 
coming responsible.  If  it  becomes  neces- 
sary for  the  interest  of  the  public,  in 
grading  or  draining  streets,  that  the  lot 
of  an  individual  should  be  rendered  unfit 
for  occupancy,  either  wholly  or  in  part, 
the  pubJic  should  pay  for  it  to  the  extent  to 
which  the  owner  is  deprived  of  its  legitimate 
um.  Private  property  shall  not  be  taken 
tor  public  use  without  due  compensation, 
applies  as  well  to  secure  the  payment  for 
property  partially  taken  for  the  nse  or 
convenience  of  a  street,  as  where  wholly 
taken  and  converted  into  a  street.  The 
question  as  to  the  extent  to  which  the 
property  is  taken  makes  no  difference  in 
the  application  of  the  rule  :  private  rights 


are  never  to  be  sacriMced  to  public  conve- 
nience or  necessity  without  full  compensa- 
tion, and  for  such  an  injury  inflicted,  an 
action  may  be  maintained  and  damage  re- 
covered as  a  compensation."  Nevins  v.  Pe« 
oria,  41  111.  502  (1866)  ;  followed  Aurora 
V.  Gillett,  56  111.  138  ;  Aurora  v.  Reed, 
57  111.  29;  Dixon  v.  Baker,  65  111.  518 ; 
Alton  V,  Hope,  68  111.  167  ;  Slack  v.  East 
St.  Louis,  85  III.  877  ;  Pekin  v.  Brereton* 
67  111.  477 ;  Stone  v.  Fairbury,  P.  &  N. 
R  R.  Co.,  68  111.  894  ;  Bloomington  v. 
Brokaw,  77  111.  194  (1875) ;  Teamey  v. 
Smith,  86  111.  391 ;  Elgin  v.  Eaton,  88  IIL 
585  (1876)  ;  Shawneetown  o.  Mason,  82 
111.  887  (1876) ;  but  see  infra,  sees.  995- 
995  e,  note,  1089,  1048-1052. 

So  in  Tennessee  there  is  no  common- 
law  liability :  Humes  v.  Kuoxville,  1 
Humph.  408  (1889).  Afterwards,  by 
statute,  compensation  was  given  for  chan- 
ging an  established  grade.  Nashville  v. 
Nicol,  8  Baxter  (Teun.),  888.  A  grade 
may  be  established  without  an  ordinance. 
Gray  v.  Knoxville,  85  Tenn.  99,  noted 
supra,  sec.  989,  note. 

So  in  Maine:  Mason  v.  Kennebec  ft 
P.  R.  R.  Co.,  81  Me.  215  ;  Hovey  v.  Mayo> 
43  Me.  822  (1857). 

So  in  Missouri,  both  as  to  grade  and 
change  of  grade :  Taylor  v.  St.  Louis,  14 
Mo.  20  (1851)  ;  St.  Louis  v.  Gumo,  12 
Ma  414  (1849),  following  Callender  v. 
Marsh,  1  Pick.  418 ;  Hoffman  v.  St.  Louis, 
15  Mo.  651  (1852).  The  attempt  in  Thur- 
ston v.  St.  Joseph,  51  Mo.  510  (1873),  to 
overrule  St.  Louis  v.  Gumo,  supra,  failed, 
and  the  last-named  case  remains  law  in 
Missouri  to  the  present,  except  as  changed 
by  the  constitutional  provision  below  giv- 
en. Schattner  r.  Kansas  City,  53  Mo.  162 
(1873);  Imler  v.  Springfield,  65  Mo.  119 
(1874),  where  the  Missouri  cases  are  com- 
mented on  by  Varies,  J.  "  Municipal  cor- 
porations acting  under  authority  conferred 
by  the  legislature  to  make  and  re[»air,  or 
to  grade,  level,  and  improve  streets,  if 
they  exercise  reasonable  care  and  skill  in 
the  performance  of  the  work,  ore  not  an- 
swerable to  the  adjoining  owner  for  conse- 
quential damages  to  his  premises.  But 
if  the  injury  can  be  shown  to  have  been 
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pkintiff 's  property  was  taken, —  the  levee  occupying  Uie  street  alone, 

—  but  where  the  plaintiffs  access  was  interfered  with  €uid  water  waa 

the  result  of  the  negiigence  or  unskUfol-  In  1874  Arkansoi  by  its  Condiimtitm  pro- 
ness  of  the  city  or  its  employees  in  per-  Tided    that    compensation    be   made   for 
forming  the  work,  then  an  action  wiU  lie,  property  "  taken^  damaged,  or  destrofftd,^ 
and  the  party  injured  will  be  entitled  to  &o.    Art.  iL  sec.  22.     Hot  Springs  R.  R. 
damages.  *'    Wegmann  p.  Jefferson,  61  Mo.  Ca  v,  Williamson,   45  Ark.   429.    i^ 
55,  56  (1875),  decided  before  the  constitu-  sees.  995  a-995  e,  and  notes, 
tional  provision  noted  below.     *'Such,"  So  in  Florida:    Dorman   v.  Jackson- 
says  JVagner,  J.,  "  is  the  well-esUblished  ville,  18  Fla.  538  (1869) ;  8.  o.  7  Am.  Rep. 
doctrine  in  J/tssourt.'*  Thompson  v.  Boone-  253.     In  this  case  the  court  says:    "A 
yiUe,  61  Mo.  282  (1875).    Distinguished,  declaration,  alleging  that  a  city  council. 
Hunt  V.  Booneville,  65  Mo.  620  ;  Foster  9.  contriving  and  uigostly  intending  to  in* 
St.  Louis,  4  Mo.  App.  564.     But  in  ao-  jure,  prejudice,  and  aggrieve  the  plaintiff, 
cordance  with  a  charter  provision,  the  city  and  to  incommode  and  annoy  him  in  ths 
of  St.  Louis  was  held  liable.     Stickford  v,  occupation  and  enjoyment  of  his  property, 
St  Louis,  7  Mo.  App.  217  (1878).  See  also,  dug   away    his  sidewalk,    desi^yed  Us 
Schumacher  v.  St.  Louis,  3  Mo.  App.  297  ;  shade-trees,   and   created  a   nnisanee  in 
Fink  17.  St.  Louis,  71  Mo.  52.    In  MiawuH,  ftont  of  his  premises,  shows  prima  fam 
under  a  constitutional  provision  adopted  in  a  cause  of  action  at  common  law»  the  acts 
1875,  that  private  property  cannot  be  taken  thus  charged  being  in  violation  of  law ; 
or  damaged  without  just  compensation,  and  the  declaration  is  not  demanmb]«^  sl- 
owners  of  adjoining  property  are  entitled  to  though  the  city  charter  aathoriies  tfas 
damages  caused  by  a  change  of  grade,  city  to  grade  and  improve  streets.'*    Ths 
Sheehy  v.  Ran.  City  Cable  Ry.  Co.,  94  Mo.  city  must   answer  tnch   allegations  and 
574  (1888)  ;  Householder  v.  Kansas  City,  plead   its  authority,  and  ahow  that  the 
83  Mo.  488 ;  Werth  v.  Springfield,  78  Mo.  acts  alleged  were  within  it.     2b, 
107  ;  Blanchard  v,  Kansas  Oity,  16  Fed.         So  in  Iowa  the  general  doctrine  of  ths 
Rep.  444 ;  8.  c.  5  McCrary  C.  C.  R.  217 ;  text  is   held :    Greal  v.    Keokuk,   4  0. 
post,  sees.   995  a-995  c,   and  notes;  Mc-  Greene,  47  (1853),  approving  Callenderi; 
Elroy  V.  Kansas  City,  21  Fed.  Rep.  257.  Marsh,  supra :  Cotes  v.  Davenport,  9  lovs, 

A  similar  provision  in  the  Constitution  227  (1859)  ;  Cole  v.  Muscatine,  14  lovs, 

of  Colorado  is  construed  in  the  same  way.  296  (1862)  ;  Ellis  v.  Iowa  City,  29  lovsi 

Denver  Circle  R.  Co.  v.  Nestor,  10  Col.  229   (1870)  ;   Russell   «.    Burlington,  10 

403  (railroad  in  street)  ;  Denver  v,  Bayer,  Iowa,  262  (1870) ;  Burlington  r.  Gilbot^ 

7  Col.  113.     Post,  sees.  995  a-995  c,  and  31  Iowa,  356  (1871) ;  8.  c.  7  Am.  Rep. 

'notes  ;  also  in  fFest  Virginia :  Johnson  v,  105  ;  Warren  r.  Henly,  81  Iowa,  81  (1870). 

Parkersburg,  16  W.  Va.  402;  Hutchinson  Under  the  statute  of  that  State  lot-own- 

V.   Parkersburg,   25  W.  Va.  226  ;  infra,  ers  can  recover  damages  both  to  land  sod 

sees.  995  a-995  c  ;  and  in  Teocas :  see  ante,  buildings  caused  by  a  change  of  grada 

sees.    587,  686  ;  post,   sees.    995  a-995  c ;  thereafter  adopted,  when  they  have  im* 

Galveston  R.  R.  Co.  v.  Fuller,  63  Tex.  467.  proved  their  lots  with  reference  to  a  giadt 

In  Connecticut,  the  doctrine  of  municipal  previously  established.     DaUell  v.  Davoh 

non-liability  as  stated  in  the  text  is  adop-  port,   12  Iowa,  487  ;   Hempstead  «l  Dm 

ted  :  Hooker  v.  New  Haven  &  N.  Co.,  14  Moines,  52  Iowa,  SOS  ;  Cotes  v,  Daviih 

CAnn.  146;  Skinner  v,  Hartford  Br.  Co.,  port,  9  Iowa,  227  (1859)  ;  Kepplev.  K«h 

29  Conn.  523  ;   Hollister  «.  Union  Co.,  9  kuk,  61  Iowa,  658,  holding  that  an  esUb* 

Conn.  436  ;  Bradley  v,  N.  Y.  &  N.  H.  R.  lished  grade  is  one  adopted  by  artioe  cl 

R.  Co.,  21  Conn.  294  ;  Clark  v.  Saybrook,  the  city  council.    Meyer  r.  Bnriingtoo, 5S 

21  Conn.  313  ;   Burritt  v.  New  Haven,  42  Iowa,   560.     Where  a  city   lowend  tkt 

Conn.  174.    See  Healey  p.  New  Haven,  49  grade  of  a  street  four  and  one-half  isi^ 

Conn.  394,  noted  svpra,  sec.  989,  note.  but  made  no  provision  as  to  aa  intsme^ 

So  in  Arkansas :  Simmons  v.  Camden,  ing  street,  it  was  held  that  the  alUrmtsmm 

26  Ark.  276  (1870)  ;  a.  c.  7  Am.  Rep.  20.  change  of  ths  grade  of  the  intermdmg  stmi 
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throwD  by  the  embankment  upon  his  property,  was  held  to  render 
the  city  liable  for  the  damages  thereby  occasioned.    The  embauk- 


a  neceeaary  conaequence  whicli  enti-  881 ;  followed  in  Dyer  v.  St.  Paul,  27 
tied  an  owner  of  property  abutting  upon  Minn.  457  ;  and  in  Armstrong  v.  St.  Paul, 
it  to  compensation  for  damages  as  allowed  80  Minn.  299.  The  last  two  cases  hold 
by  statute.  Conkliu  v.  Keokuk,  78  Iowa,  that  an  owner  may  recover  damages  from 
848  (1887).  If  in  grading  a  street  the  a  municipality  for  the  removal  of  the  nat- 
ctty  causes  earth  to  be  deposited  upon  the  nral  support  of  his  land,  and  that  he  can- 
adjoining  lot,  it  is  liable  for  the  damages  not  be  taxed  for  the  cost  of  a  retaining 
thus  caused.  Hendershott  v,  Ottumwa,  wall  to  support  his  land.  In  O'Brien  v. 
46  Iowa,  658  (1877).  St  Paul,  iupra,  the  court  briefly  reviewed 

So,  in  Mississippi,  the  non-liability  of  the  cases  above  cited.     It  seems  to  the 

tha  municipality  for  grading  or  changing  author  that  the  legislature,  and  by  delega- 

grades  is  declared.    White  v.  Tazoo  City,  tion,  a  municipal  corporation,  has  rightful 

27  Miss.  857.  authority  over  streets  not  limited  by  the 

So,  in  Ifinnesoia :  Lee  v.  Minneapolis,  rights  which  an  individual  owner  of  soil 

82  Minn.  13  (1875),  approving  Callender  has  over  his  property  as  respects  the  rights 

V.  Marsh ;   RadcliflTa  Ex.   v.   Brooklyn  ;  of  an  adjoining  owner.    See  infra,  sees. 

Smith  9.  Washington,  20  How.  185,  above  991,  995  o-995  c 

cited ;  Karst  v.  St.  Paul,  S.  &  T.  F.  R.         In  California,   prior  to  the  constitu- 

B.  Co.,  22  Minn.  118  (1875)  ;  Alden  «.  tional  provision  noted  below,  it  was  held 

Minneapolis,  24  Minn.  254  ;  Henderson  v,  that  a  city  has  a  right  to  raise  the  grade  of 

Minneapolis,  82  Minn.  819  ;  Qenois  v,  St.  a  street,  and  if  the  contractor  or  a  city 

FanI,  85  Minn.  880.   Where  a  city  is  made  performs  the  work  with  proper  care  and 

Hable  by  statute  for  damage  to  abutting  skill,  there  is  no  responsibility  for  any 

property  by  change  of  grade  of  a  street,  consequential  damage  which  may  result  to 

therig/ht  of  action  accrues  when  the  change  the  contiguous  property.     Negligence  or 

is  legally  and  finally  determined  on  and  want  of  skill  in  the  grading  of  a  street,  by 

fixed,  though    the  street  has  not  been  a  contractor  under  the  city,  will  not  bo 

actoally  lowered  to  such  grade ;  and  in  presumed  or  inferred  from  the  mere  fact  of 

•ach  action  the  plaintiff  may,  where  the  damage ;    it  must  bo  proved.      Shaw  v, 

statute  gives  an  action,  recover  as  damages  Crocker,    42  Cal.  485   (1872).     In  1879 

what  it  will  cost  to  lower  his  lot  to  con-  California    by    constitutional     provision 

form  to  the  new  grade,   and  to  build  a  provided   for  compensation  for  property 

letaining  wall,  if  the  same  is  necessary,  to  "  taken,  appropriated,  or  damaged."  Art.  L 

protect  his  lot  when  so  lowered,  from  the  sec.   14.     Reardon  v.   San  Francisco,  66 

caving  in  of  an  adjacent  lot.     McCarthy  Cal.  492.     Post,  sees.  995  a-995  c. 
V,  St.  Paul,  22  Minn.  527  ;  8.  P.  Campbell         The  general  rule  given  in  the  text  is 

r.   Phila.,    108  Pa.   St  800.     This  view  recognized  in  the  Federal  courts,    Gosz- 


doubtful ;  the  change  may  never  lerr.  Georgetown,  6  Wheat.  693  (1821), 
be  executed  ;  and  the  point  has  elsewhere  cited  ante,  sec.  685  ;  Smith  v.  Washing- 
been  otherwise  decided.  Hempstead  v,  ton,  20  How.  185,  where  the  power  of  the 
Des  Moines,  68  Iowa,  36 ;  Mulholland  v,  city  was  **  to  open  and  keep  in  repair 
Baihoad  Co. ,  60  Iowa,  740 ;  Brown  v.  Low-  streets,"  Ac. ;  Northern  Transp.  Co.  of  0.  r. 
ell,  8  Met.  (Mass.)  172  ;  Tyson  v.  Milwau-  Chicago,  99  U.  8.  635  ;  8.  P.  British  Cast 
kee,  50  Wis.  78  ;  Jennings  v.  Leroy,  68  Plate  Co.  v.  Meredith,  4  D.  &  £.  T.  R. 
Gal.  897:  Lewis  Em.  Dom.  sees.  210,  667,  794;  Sutton  v.  Clarke,  6  Taunt.  28; 
cod  cases.  The  rule  in  Minnesota  was  Boulton  v.  Crowther,  2  B.  &  C.  703. 
•tated  to  bo  that  a  municipal  corporation  In  Kentucky  the  general  doctrine  that 
fa  "liable  for  damages  caused  to  private  the  corporation  is  not  liable  for  conse- 
propertjf  by  grading  streets,  when  a  private  quential  damages  caused  by  changing  the 
owner  of  the  soil  over  which  the  streets  are  grade  of  a  street  has  been  affirmed  by  the 
laid  would  be  liable  if  improving  it  for  his  Court  of  Appeals  of  that  State.  Eeasy  v. 
O'Brien  v.  St  Paul,  25  Miim.  Loaisville,  4  Dana,  154  (1886),  opinion 
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ment  was  not  regarded  by  the  court  as  a  mere  elevation  of  the  grade 

of  the  street,  or  as  being  made  to  improve  the  street,  and  hence  was 

by  Robertson,  C.  J.  But  in  a  later  case  in  legal  and  properly  execut«^  be  done  for 
that  State  the  majority  of  the  court  quail-  the  good  of  all  to  the  Injury  of  an  indirid- 
fied  the  doctrine,  and  assumed  a  middle  ual,  the  injury  should.  In  justice  and  good 
ground,  namely,  that  if  the  Improvement  morals,  be  shared  by  all.  See  Goodloe  t. 
of  the  street  is  of  the  usual  character,  and  Cincinnati,  and  Smith  v.  Same,  4  Ohio^ 
the  incidental  damages  such  as  ordinarily  600,  514  (iiyuries  to  property  by  grading), 
result,  the  law  affords  no  remedy  ;  but  if  and  consult  Crawford  v.  Delaware  V.,  7 
the  improvements  are  extraordinary,  and  Ohio  St.  459  (1857) ;  Scovil  v.  Geddinga, 
peculiarly  injurious,  they  can  only  be  7  Ohio,  Part  2,  page  211  ;  Hickoz  v. 
made  on  condition  that  the  adjoining  Cleveland,  8  Ohio,  548,  which  last  two  ac> 
owners  be  compensated.  This  view  makes  cord  with  authorities  elsewhere.  In  Cimv* 
the  right  to  compensation  depend  not  ford  r.  Delaware,  supra,  the  doctrine  is  ad- 
npon  the  fact  of  injury,  but  the  amount,  mitted  to  be  in  "  direct  conflict  with  tbs 
and  treats  the  improvement  of  the  street  decisions  both  in  England  and  Americs,** 
as  a  taking  of  the  property  of  the  lot-  and  was  known  to  be  so  when  decided, 
owner.  If  it  is  a  taking,  then,  for  any  This  doctrine,  says  Branson^  C  J.,  4  N.  T. 
injury,  he  should  be  entitled  to  com  pen-  195,  205,  supra,  is  not  law  *'  beyond  ths 
sat  ion.  Robertson,  J.,  dissented,  holding,  State  of  Ohio"  The  later  cases  aeem  to 
in  accordance  with  the  prevailing  doctrine  modify  the  broad  doctrines  of  the  earlier 
elsewhere,  that  the  city  might  change  the     ones,  and  make  the  mnnicipal    liability 

grade  as  it  should  judge  the  public  interest  depend  upon  circumstances.      Cincinoiti 

required,  taking  care  to  avoid  all  peril  or  v.  Penny,  21  Ohio  St.  499  (1871),  whan 

inconvenience  which  could  be  avoided  by  the  prior  cases  are  reviewed  by  Melfvaiai, 

a  proper  execution  of  the  work,  and  being  J.,  Youngstown  v.  More,  80  Ohio  St  ISS 
liable  only  for  such  loss  as  might  be  oc-  (1876).  See  Simmons  «.  Providence;  It 
casioned  by  the  wanton  and  unskilful  R.  I.  8.  Referring  to  the  Ohio  caaes,  the 
mode  of  execution.     Louisville  v,  L.  Roll-     Supreme    Court    of    Witoontin    declared 

ing  Mill  Co.,  8  Bush,  416   (1867).     Mr.  them  not  to  be  law,  but  observes  that  then 

Lewis  says,  "  It  does  not  seem  to  us  that  is  "  much  justice  and  equity  in  the  pria- 

this  decision  is  either  logical  or  sound."  ciple    they   adopt.'*    Alexander    v.   Jlil- 

£m.   Dom.  sec.  99.     In  Newport  &  Cine,  waukee,  16  Wis.  247,  256  (1862),  noted 

Br.  Co.  V.  Foote,  9  Bush,  264  (1872),  the  supra,  sec  988.     Even   in   Ohio,  a  city 

prior  cases  in  that  State  are   reviewed,  which    has   constructed   with   reaaooaUe 

and  the  extent  of  legislative  and  nmnlci-  and  ordinary  care  a  sewer  excaraticto,  by 

pal   power    as    against  the  adjacent  lot-  which  the  laAcral  support  of  the  plauUifi 

.  owners  determined.    See  Kemper  v.  Louis-  house  is  tmthdrawn  so  that  the  fooiidi- 

ville,  14  Bush,  87  ;  Pearson  v,  Zable,  78  tiou  walls  give  way,  is  not  liable  in  dim* 

£y.  170.  ages  therefor.      Cincinnati  v.  Penny,  SI 

In  Ohio  the  common-law  measure  of  Ohio  St.  499  (1871)  ;  8.  c.  8  Am.  Bepi 

liability  of  municipal  corporations  has  been  73.     In  a  later  decision  in  this  State,  it  if 

designedly  and  deliberately  carried  beyond  held  that  the  owner  of  a  lot  abattiiig  M 

the  limits  established  by  the  current  of  de-  an  improved  street  of  a  city  or  village^  ii 

clsions  elsewhere.  They  are  here  held  liable  erecting  buildings  thereon,  assumes  tke 

for  consequential  iiyuries  which  result  from  risk  of  all  damage  which  may  rcsnlt  fron 

the  exercise  of  their  lawful  powers,  though  thp  subsequent  grading  and  improremett 

these    powers    be    exercised   judiciously,  of  the  street  by  the  municipal  authoritiaik 

without   malice,  and  without    illegality,  if  made  within  the  leasonable  exttamfi 

the  court  proceeding  upon  the  ground  that  their  power.      The  liability  of  a  mniiei* 

if  an  act  (digging  drains,  as  in  Rhodes  v.  pality  for  injury  to  buildings  on  ahottiiV 

Cleveland,  10  Ohio,  159,  or  cutting  down  lots  exists  only  where  such  buildtngi  inm 

a  street,  as  in  McCombs  v.  Akron  Council,  Erected  with  reference  to  a  grade  aetvQf 

15  Ohio,  474  ;  8.  o.  18  Ohio,  229),  though  established,  either  by  ordiumce  or  mA 
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not  within  the  uses  for  which  the  street  was  dedicated  or  acquired ; 
but  was  an  appropriation  of  the  street  to  a  new  use,  for  which 
abutting  owners  are  under  the  Constitution  of  1870  entitled  to  com- 
pensation if  they  are  thereby  "  damaged.''  ^ 

improvement  of  the  street  as  fairly  indi-  erty,  and  it  is  now  too  late  to  enquire 
cated  that  the  grade  was  permanently  whether  McCombs  v,  Akron  Council  was 
fixed,  and  the  damage  resulted  from  a  properly  decided."  Mr.  Lewis  reviews 
change  of  such  grade,  or,  when  the  build-  the  Ohio  cases  at  length,  and  considers 
ings,  if  erected  before  a  grade  was  so  es-  them  as  '*  not  founded  upon  a  logical 
tablished,  were  iigured  by  the  subsequent  basis."  £m.  Dom.  sec.  98. 
establishment  of  an  unreasonable  grade.  The  learned  opinion  of  Smith,  J.,  in 
Whether  a  grade  be  unreasonable  or  not  Eaton  v.  B.,  C.  &  M.  R.  R  Co.,  51  N.  H. 
most  be  determined  by  the  circumstances  504,  529  (1872),  reviews,  criticises  and 
existing  at  the  time  the  grade  was  estab-  classifies  "  the  highway  grade  cases,"  and 
lished,  and  not  by  the  circumstances  ex-  distinguishes  them  from  each  other  and 
istiDg  at  the  time  the  abutting  lots  may  from  the  case  before  the  court  (see  note 
have  been  improved.  This  principle  of  to  sec.  991,  infra),  and  propounds  the 
manicipal  liability  applies  where  a  lot  is  basis  on  which  the  liability  or  non-liabil- 
improved  in  anticipation  of  a  reasonable  ity  in  such  cases  should  be  made  to  de- 
future  grade  which  is  afterward  estab-  pend.  It  may  be  usefully  consulted, 
lished,  and  damage  results  from  a  subse-  The  learned  judge  seems  inclined  to  favor 
qaent  change  in  the  grade.  Akron  v,  views  more  liberal  than  those  taken  in 
Chamberlain  Co.,  84  Ohio  St.  828.  But  many  of  the  cases  he  refers  to  ;  but  see,  in 
can  the  courts  ai^udge  a  grade  to  be  un-  support  of  his  opinion,  Pum^ielly  v.  Green 


mable,   which  the  city  council   has  Bay  Co.,  13  Wall.  166.     Infra,  sec.  995. 
decided  to  be  reasonable  T    We  should  say         Municipal  power  to  enlarge  liability  by 

act.     As  to  amount  of  damages  for  appro-  ordinance  in  respect  to  damages  caused  by 

priation  of  an  easement  for  lateral  support  change  of  grade,  see  Goodall  v,  Milwau- 

of  street,  see   Dodson  v.  Cincinnati,  84  kee,  5  Wis.  82  (1856),  but  qiicere,     Ap- 

Ohio  St.  276  ;  Keating  v.  Cincinnati,  38  proved  by  Paine,  J.,  Weeks  v,  Milwaukee, 

Ohio  St.  141  (a  street  on  a  hillside  so  ex-  10  Wis.  242,  270.     See  Pearce  v.  Milwau- 

cavated  as  to  cause  a  landslide  on  a  lot  kee,   18  Wis.   32  ;  Goodrich  v.  Milwau- 

fronting  on  another  and  higher  street),  kee,  24  Wis.  422.  Mr.  Lewis  thinks  "  the 

In  Cohen  v.  Cleveland,  43  Ohio  St.  190  justice  of  the  claim  for  compensation  in 

(1885),   (erecting  a  viaduct)    the    same  such  cases  [street  grade  cases]  so  plain 

court  said:    "This  court  has,  however,  that  any  public  corporation  would  im- 

oonstantly  acknowledged  that  McCombe  doubtedly  be  sustained  in  the  voluntary 

«.  Akron  Council  and  cases  following  it  discharge  of  such  a  claim."  Em.  Dom.  sec. 

are  a  departure  fh>m  the  current  of  author-  108.     We  are  unable  to  see,  however,  on 

ities  elsewhere ;  and  although  these  cases  what  legal  ground    such    a   corporation 

have  not  found  favor  with  the  judges  de-  could  voluntarily  create  a  legal  liability. 

livering  the  opinions  in  RadcliflTs  Ex.  v.  Damages  under  a  special  charter  held  to 

Brooklyn,  4  N.  Y.  195  ;  Hill  v,  Boston,  be  recoverable  for  injury  to  an  unimproved 

122  Mass.  844  ;  Alexander  v.  Milwaukee,  lot  caused  by  a  change  of  gi-ade.     French 

16  Wis.  247  ;  Northern  Transp.  Co.  of  0.  r.  Milwaukee,  49  Wis.  584  ;  s.  c.  6  N.  W. 

«.  Chicago,  99  U.  8.  635,  we  are  entirely  Rep.  244  ;  Church  v.  Milwaukee,  81  Wis. 

eontent  with  the  doctrine,  and  would  not  512  ;  Stowell  v,  Milwaukee,  31  Wis.  523  ; 

ehange  it  if  we  could.    But  the  justice  of  Tyson  v.  Milwaukee,  50  Wis.  78.     Rem- 

tlie  Ohio  rule,  the  firmness  with  which  i^  edy  for  injury  done  by  regrading  held  to 

hm  been  adhered  to  for  nearly  half  a  cen-  be  by   app^,   not   by   original    action. 

tofy,  and  the  manner  in  which  it  is  recog-  Owens  v.  Milwaukee,  47  Wis.  461.   Ante, 

ailed  and  enforced  in  our  statutes,  have  sees.  97,  807,  317,  685. 
frt^bUshed  the  doctrine  as  a  rule  of  prop-         ^  Shawneetown  v.  Mason,  82  IlL  837 
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§  991.    Same  snbjeot.     No  Right  to  lateral  Support  of  8oIL  — 

Where  the  power  is  not  exceeded,  there  is  no  implied  or  commoih 
law  liability  to  the  adjacent  owner  for  grading  the  whole  width  of 
the  street,  and  so  close  to  his  line  as  to  cause  his  earth  or  fences  and 
improvements  to  fall,  and  the  corporation  is  not  boun^  to  furnish 
supports  or  build  a  wall  to  protect  it.^  The  abutting  owner  has  as 
against  a  city  no  right  to  the  lateral  support  of  the  soil  of  the  street^ 
and  can  acquire  none  from  prescription  or  lapse  of  time.' 

(1876).     Similar  principle  nnder  Act  of    cavation  of  La  Salle  Street  a  portion  of 

Parliament.    McCarthy  v.  Met.  Board,  43  the  walls  of  the  plauitiff*8  buUdingi  ott 

L.  J.  C.  P.  385,  embankment  in  public  the  lot  cracked   and   sunk.       This  was 

dock  interfering  with  access  to  phdntifTs  caosed  by  the  caving  in  of  the  excavatioB 

house.  in  the  street,  the  timbers  used  for  braei]^ 

Pecuniary  lass  is  the  measure  of  dam-  the  sides  haying  giren  way.     In  feferenoe 

ages,  and  hence  if  the  property  is  benefited  to  this  testimony  the  court  instructed  the 

as  much  as  damaged  there  can  be  no  re-  jury  that  if  they  were  satisfied  from  ths 

covery.    Elgin  v.  Eaton,  83  111.  585  (1876);  evidence  that  the  ainking  of  the  wall,  or 

Stone  V.  Fairbury,  P.  &  N.  R.  R.  Co.,  68  rather  the  cracking  of  the  wall,  was  dos 

m.   894  ;   Chicago  k  Pac.  B.  R.  Co.  v.  to  the  weight  of  the  wall  upon  the  selmgi 

Francis,  70  111.  238  ;  Page  v,  Chicago,  St  or  portion  of  the  earth  which  was  left,  aiid 

P.  &  M.  Ry.  Co.,  70  111.  324  ;  Shawnee-  not  to  the  removal  of  the  mateilal  which 

town  V,  Mason,  82   111.  837  ;  Rigney  v.  was  taken  out  of  the  street,  that  i^  (nm 

Chicago  (street  viaduct),  102  111.  64  ;  Chi-  the  pit,  the  defendants  were  not  liable.    If 

cago  V,  Taylor  (street  viaduct),  125  U.  S.  they  were  satisfied  that  if  the  wall  had  not 

161  (1887)  ;  Lehigh  Coal  Ca  v.  Chicago,  stood  upon  the  plaintiff's  lot  where  it  did, 

(street  viaduct),  26  Fed.  Rep.  415  (1886),  there  would  have  been  no  change  in  ths 

per  Dyer,  J.     Post,  sees.  995  a-995  e,  and  level  of  the  ground  there,  bat  that  tfa» 

notes.     Index,  tit.  Damages.  change  in  the  level  which  caused  the  ds> 

^  ArUCf  sec.  990,  and  cases  cited ;  Tay-  flection  of  the  wall  was  due  to  the  weight 

lor  V.  St.  Louis,  14  Mo.  20  (1851)  ;  St.  of  the  wall  resting  upon  the  earth  after 

Louis  V.  Gumo,  12  Mo.  414  (1849)  ;  Pon-  the  excavation  was  made,  then  the  defead* 

tiac  r.  Carter,   32  Mich.   164  ;  Rome  v.  ant  was  not  liable  for  that.    We  thiak 

Omberg,  28  Ga.  46  (1859).     In  thus  hold-  this  instruction  was  entirely  right    IV 

ing,  Lumpkin,  J.,  who  delivers  the  opinion  general  rule  may  be  admitted  Uiat  eveiy 

of  the  court,  remarks  :  "I  confess,  my  land-owner  has  a  right  to  have  lus  laad 

convictions  are  not  so  clear  as  I  |Conld  preserved  unbroken,  and  that  an  a^joii* 

wish  them  to  be."    The  same  doctrine  ing  owner  excavating  on  his  own  laadii 

was,  however,  substantially  adhered  to  in  subject  to  this  restriction,' —  that  he  mil 

Roll  V.  Augusta,  84  6a.  326.     But  see  not  remove  the  earth  so  near  to  the  land  of 

Dyer  v.  St.  Paul,  27  Minn.  457 ;  Arm-  his  neighbor  that  his  neighbor's  toil  will 

strong  V.  St.  Paul,  30  Minn.  299,  referred  crumble  away  under  its  own  weight  sad 

to  in  note  to  last  section.  fall  upon  his  land.    But  this  right  eflakml 

3  Quincy  v.  Jones,  76  lU.  231  (1875);  support  extends  only  to  the  soU  in  its natmrd 

8.  c.  20  Am.  Rep.  243  ;  s.  p.  Mitchell  v,  condition.    It  does  not  protect  whatever  li 

Rome,  49  Ga.  19  (1873) ;  s.  c.  15  Am.  Rep.  placed  upon  the  soil  increasing  the  dovi- 

669  ;  Hall  v.  Bristol  (sewer  excavation  in  ward  and  lateral  presnire.     If  it  did  fl 

street),  L.  R.  2  C.  P.  322  (1867)  ;  North-  would  put  it  in  the  power  of  a  lot-cwaOi 

em  Transp.   Co.   of    0.   v.  Chicago,   99  by  erecting  heavy  bnildinga  on  his  lot,  H 

U.  S.  635  (1878);  s.  c.  2  Thomps.  Neg.  greatly  abridge  the  right  of  hia  nqfjbbir 

692.     In  this  last  case  the  court  8a3rs  :  to  use  his  lot.     It  would  make  ths  rigkti 

"  There  was  evidence  at  the  trial  that  of  the  prior  occupant  greatly  sapirior  H 

during  the  progress  of  the  necessary  ex-  those  of  the  latter.    Wyatt  «. 
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§  992  (784).    Conseqaentlal  Damages  not  a  "  taking  "  of  Property  ; 

Special  Remedy.  —  Provisions  in  a  city  charter,  or  other  statute, 

8  Bam.  ft  Ad.  871 ;  Lasala  v,  Holbrook,  sec  990,  note),  where  a  city  desires  to 
4  Paige,  169  ;  Washbam  on  Easements,  change  the  grade  of  a  street,  and  the  prop- 
chap,  iv,  sec.  1."  Infra,  sec  995.  erty  of  any  one  who  has  built  in  accoid- 
In  Meares  v.  Wilmington  Comm'rs,  9  ance  with  the  grade  is  damaged  by  such 
Ired.  L.  (N'.C.)  78,  the  general  rule  stated  change,  there  must  be  an  appraisal  of 
in  the  text  is  recognized  in  North  Caro-  damage  before  the  work  is  commenced ; 
lina^  but  it  seems  to  have  been  held  that  if  this  is  not  done,  an  action  for  damage 
it  was  the  duty  of  the  authorities  "  to  will  lie  against  the  city.  The  city  is  guilty 
hare  erected  a  substantial  wall  as  the  of  an  unlawful  act,  because  the  granted 
excavation  proceeded,  and  thus  prevent-  power  is  not  exercised  in  a  lawful  manner. 
ing  the  caving  in  of  the  plaintirs  lot."  Noyes  v.  Mason  City,  53  Iowa,  418  ;  s.  c. 
And  the  substance  of  the  reasoning  of  5  N.  W.  Rep.  595  ;  Hempstead  v,  Des 
the  able  judge  {Pearwn,  J.)  who  deliv-  Moines,  63  Iowa,  36 ;  s.  0.  8  N.  W.  Rep. 
end  the  opinion  is,  that  it  is  implud  that  123  ;  Dore  v.  Milwaukee,  42  Wis.  18.  On 
the  corporation  will  do  the  work  properly,  the  general  subject,  see  Crossett  v,  Janes- 
and  if  in  such  a  case  they  failed  to  take  ville,  28  Wis.  420  (1871) ;  Chambers  v. 


to   protect   the   plaintiff's   lot  Satterlee,  40  Cal.  497  (1871)  ;  Delphi  r. 

(which  was  improved),  they  failed  to  do  Evans,   86   Ind.   90  (1871);   Lewis  Em. 

the  work  properly,  and  are  liable  to  an  Domain,  chap.  viiL  where  the  statutes  and 

action  ;  but  it  seems  difficult,  judicially,  constitutions  of  several  of  the  States  giving 

to  Boatain  this  intermediate  ground,  how-  a  remedy  in  street  grade  eases  are  referred 

ever  just  in  its  results.    The  foregoing  to  and  the  decisions  construing  and  apply- 

critidsm,  which  appeared  in  the  third  edi-  ing  these  remedial  provisions  are  collected. 

tion  of  thifl  work,   was  noticed  by  the  Courts  will  not  inquire  whether  the  grade 

Supreme  Court   of   North    Carolina,    in  adopted  is  the  best  one,  or  whether  one 

Wright  V.  Wilmington,   92  N.  C.  156,  causing  less  damage  would  not  equally 

where  Smith,  C.  J.,  said ;    "  The  test  of  have    answered    the    puri>ose    intended. 

oorporate  liability  in  such   cases  is  the  Roberts  v,  Chicago,  26  111.   249  (1861)  ; 

manner  in  which  the  work  is  done,  and  it  Snyder  v,  Rockport,  6  Ind.  237  (1855)  ; 

is  not  incurred  when  the  work  is '  done  with  Reynolds  v.  Shreveport,  13  La.  An.  426 

ordinary  skill  and  caution,*  in  the  words  (1856).     And  the  reason  is,  that  thedeter- 

of  the  court.    The  caving  in  of  the  walls,  mination  of  such  questions  has  been  com- 

in  that  case,  was  the  direct  and  obvious  mitted  by  the  legislature  to  the  governing 

resolt  of  the  removal  of  the  supporting  body  of  the  corporation,  and  not  to  the 

soil,  the  danger  of  which  must  have  been  judicial  tribunals. 

foreseen  and  should  have  been  provided  As  to  wantonness,  oppression,  or  malice  in 

against.     Tliere  was  clear  negligence  in  exercising  the  power.    Bounds  v.  Mumford, 

this  indifference  to  the  plain tiff*s  interest,  2  R.  I.  154  (1852) ;  Reynolds  v,  Shreve- 

and   for  this  the  corporation  was  made  j^oii,  supra ;  Rudolpheo.  New  Orleans,  11 

liable.     We  do  not  propose  to  depart  from  La.  An.  242  ;  Roberts  v.  Chicago,  26  {11. 

this  ruling,  or  to  impair  the  force  of  the  249  (1861) ;  Philadelphia  v.  Randolph,  4 

decision  as  a  precedent  to  guide  in  similar  W^atts  &  S.  (Pa.)  514  (1842)  ;  supra,  sec. 

Implied  corporate  liability  recog-  988,  note  ;  Henderson  v,  Ry.  Co.  (Court 

tat  working  beyond  or  below  established  of  Exchequer),   24   L.   T.    R.  N.  8.  881 

grade,  or  without  any  established  grade,  (1871)  ;   infra,   sec.    995,   and   note,   in 

Cole  9,   Muscatine,    14   Iowa,   296,  299.  which  an  extract  is  given  fix)m  the  opin- 

Bat  this  was  not  the  main  question  in  the  ion  of  the  Supreme  Court  of  the  United 

case.    Liability  asserted  where  the  city  States,  delivered  by  ^S^rwifir,  J.,  in  Northern 

cat  down  deeper  than  the  legally  established  Transp.  Co.  of  0.  v.  Chicago,  99  U.  S.  685 

graie.     Thomson  v.   Boon  ville,  61    Mo.  (1878).     Supra,  sec.  987,  note. 

882  (1876).  Construction  of  English  Act  giving  eom* 

Under  the  legislation  of  Iowa  (supra,  pensationfor  lands  **  injurioiuly  affected" 
VOL.  II.  —  37 
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aathorizing  the  opening  and  improving  of  streets  or  the  construction 
of  works  of  a  public  nature  therein  if  these  be  within  the  scope  of 
the  legitimate  uses  of  streets  and  highways,  are  not  unconstitutional, 
in  the  absence  of  special  provision  to  that  efiTect,  because  they  omit 
to  provide  compensation  for  those  who,  although  their  proper^  be 
not  taken,  thereby  suffer  indirect  or  consequential  damages.  Al- 
though the  adjoining  property  may  by  such  improvement  of  the 
street  be  consequentially  injured,  still  it  is  not,  in  a  constitutioDal 
sense,  taken  for  public  use.^ 

by  public  xoorJcB.    Becket  v.  Midland  Ry.  plaintiff's  land,  carrying  thereon  sand  and 

Co.  (change  of  grade  impeding  access),  L.  gravel,  without  making  provision  Cor  bis 

R.  3  C.  P.  82  (1867)  ;  Hall  v.   Bristol  compensation.     And  the  ground  of  the 

(sewer  excavation  injuring  building),  L.  R«  decision  is  that  such  an  ii^joiy  is  a  iakiMi§ 

2  C.   P.  322  (1867) ;  Queen  v.  Wallesey  of  the  property  within  the  meaning  of  tfa* 

L.  Bd.  of  H.  (making  sewer  and  levelling  Constitution.    61  N.  H.  504.     The  aoM 

street),  L.  R.  4  Q.  B.  851  (1869)  ;  Queen  view  has  received  the  fnU  sanctioD  U  tfa» 

V.  Vestry  of  St  Luke,  L.  R.  6  Q.  B.  572  Supreme  Court  of  the  United  Statea,whic^ 

(1871),  a%med  L.  R.  7  Q.  B.  148  ;  Cale«  after  recognizing  the  conflict  in  tha  d«- 

donian  Ry.  Co.  v.  Ogilvie,  2  Macq.  229.  cisions  of   the  State    oonrta»   held  tbit 

^  Callender  v.  Marsh,  1  Pick.  (Mass.)  "where  the  real   estate  is  actoally  in- 

418,  430  (1823);  Thurston  v.  Hancock,  vaded  by  superinduced  additions  of  water, 

12  Mass.  220.      Note  doubts  in  the  dis-  earth,   sand,  or  other   materimla,  or  by 

senting  ofiinion  of  Mr.  Justice  Story,  in  having  any  artificial  stmctara  placed  <n 

Charles  River  Bridge  v.  Warren  Bridge,  it,  so  as  effectuaUy  to  destroy  or  imptir 

11  Pet  638,  and  see  note  by  Chancellor  its  usefulness,  it  is  a  taking  within  tlie 
Kent :  2  Kent  Com.  340,  6th  ed.  But  the  meaning  of  the  Constitution."  "  This 
doctrine  in  the  text  was  asserted  by  the  proposition,'**  says  Mr.  Justice  MiUcr,  vbo 
Court  of  Appeals,  upon  great  consideration,  delivered  the  opinion  of  the  oonrty  *'  is  not 
in  RadcUrs  Ex.  v.  Brooklyn,  4  N.  Y.  195,  in  conflict  with  the  weight  of  judidsl 
205  (1850).  authority  in  this  country,   and  certainly 

What  constitutes  a  taking.    Ante,  sec.  not  with  sound  principle.*'     Pumpelly  v. 

587;  infra,  sees.  995,  995a-995c/  Cooley  Green  Bay  Co.,  13  WalL  168,  181  (1871). 

Const  Lim.  541.    Legitimate  use  of  dreeta.  Approved.    Ashley   v.  Port    Haran,   35 

see  chapter  on  Streets,  ante,  sec  680  eiaeq,  Mich.  296  (1877)  ;  &  c.  24  Am.  Repc  552; 

Taking  of  private  property.     For  a  val-  Cumberland   v,  Willison,   60  If d.  138 ; 

uable  discussion  of  what  constitutes  a  "  tak*  Arimond  v.  Green  Bay  ft  K.  Canal  Ca, 

ing  '*  of  private  property,   the  reader  is  31  Wis.   316 ;  Bowe  v.  Portamouth,  5( 

referred  to  the  case  of  Eaton  v.  B.  C.  &  N.   H.   291  ;  8.   c.   22   Am.   Repi  464; 

M.  R.  R.  Co.,  51  N.  H.  504  (1872) ;  s.  c.  Thurston  v.  St  Joseph,  51  Mo.  510;  &  c 

12  Am.  Rep.  147.  The  opinion  of  Smith,  11  Am.  Rep.  463  ;  post,  sees.  1046, 1047; 
J.,  in  this  case  cites  most  of  the  leading  Elgin  v,  Eaton,  83  111.  535  (1876);  slc 
adjudications,  and  attempts  to  classify  25  Am.  Rep.  412  ;  Rigney  v.  Chiosgo^  lOS 
them  ;  and  the  learned  judge  evidently  111.  64  (constructing  a  viaduct  ao  as  to 
favors  a  less  rigid  view  than  is  maintained  deprive  plaintiff  of  access  to  hit  hooM  ez- 
in  many  of  the  cases.    The  precise  point  cept  by  means  of  stairs) ;  Chicago  fi  Tar* 


held  by  the  court  was  that  the  legislature  lor,  125  U.  S.  161  (1887)  ;  ti0v, 

has  no  power  to  authorize  a  railroad  cor^  995,  note,  995  a-995  c,  and  notes.    Tias 

l)oration  to  divert  the  waters  of  a  river,  subject  was  thoroughly  oonsiderad  hf  the 

by  cutting  through,  in  the  course  of  mak-  Court  of  Appeals  of  New  York  in  Stoi?  '• 

ing  their  road-bed,  a  natural  ridge,  there-  N.  Y.  Elev.  R.  R.  Co.,  00  K.  Y.  12S;  tki       | 

by  causing  the   waters,    **  sometimes  in  principles  of  which    were   restated  n^       j 

floods  and  freshets,*'  to   flow    upon  the  adhered  to  in  Lahr  v.  Metrop.  £kv.  If* 
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§  993.  Chanse  of  Grade ;  Bpaoial  Remedy  ezolnsive.  —  If,  in  such 
cases,  the  statute  provides  a  specific  remedy,  or  a  remedy  other  than 
an  ordinaiy  civil  action,  that  remedy  alone  can  be  pursued.^  Ac- 
coidingly,  where  a  municipal  charter  provided  that  whenever  the 
oommon  council  should  change  the  grade  of  a  street*  "  they  shotUd 
make  compensation  to  the  owners  of  property  for  actual  damages 
thereby  caused,'*  and  provide  for  such  payment  by  an  assessment 
upon  all  real  estate  benefited,  and  an  action  was  brought  against  the 
city  by  an  individual  injured  by  a  change  in  the  grade  of  a  street, 
alleging  as  a  breach  of  duty  that  the  city  would  not  pay,  or  provide 
for  the  payment  of,  the  damages,  it  was  held  that  he  could  not  re- 
cover, because  the  effect  of  a  recovery  would  be  to  throw  the  burden 
upon  the  whole  city,  when  the  law  imposed  it  on  those  locally  ben- 

1^  Co.,  104  N.  T.  268.    In  these  cases  the  not  he  taken  or  damaged,  for  public  use, 

court  inter  alia  held  that  the  erection  of  without  compensation."    Supra,  sec.  990, 

,  an  elefrated  railroad,  the  use  of  which  is  note  ;  infrap  sec.  995,  note,  995  a-995  c, 

^  intended  to  he  permanent  in  a  public  street,  and  notes,  998. 

and  upon   which  cars  are  propelled  by         ^  Heiser  v.  New  York,  104  N.  Y.  68 

steun  engines,  generating  gas,  steam,  and  (1887) ;    Hovey  v.    Mayo,  43    Me.   822 

■moke,  and  distributing  in  the  air  cinders,  (1857) ;  Ernst  v.  Kunkle,  5  Ohio  St.  520 

dost,  ashes,  and  other  noxious  and  dele-  (1856) ;  Andover  v,  Gould,  6  Mass.  40 

tenons  substances,  and  interrupting  the  Boston  v,   Shaw,   1   Met.   (Mass.)   130 

free  passage  of  light  and  air  to  and  from  Cole  v.  Muscatine,  14  Iowa,  296  (1862) 

adjoining  premises,  constitutes  a  taking  of  Dorman  v.  Jacksonyille,  18  Fla.  50,  538 

the  easement  of  the  abutting  owner  in  the  (1871) ;  supm,  sec.  958.    Ante,  sec.  990, 

strpct,  and  its  appropriation  by  the  rail-  note ;  infra,  sf^cs.  993,  994. 
road   corporation,    thereby   rendering   it         Construction  of  special  statutes.    Cole  v. 

liahle  to  the  abutters  for  damages  occa-  Muscatine     (remedy    in    Commissioners' 

sioned  by  such  taking.     See  ante,  chap.  Court),  14  Iowa,  296  (1862)  ;   Dalzell  r. 

xviiL,  on  Streets,*  where  this  subject  is  Davenport,  (mode  of  estimating  and  proof 

considered  at  length.  of  damages),  12  Iowa,   437  ;  Crossett  v. 

Party  owning  a  house  in  which  he  car-  Janesvillo  (requiring  recommendation  of 

lies  on  an  inn  is  not  entitled  to  be  com-  property  owners),   28   Wis.   434  (1871); 

penmted  for  the  indirect   injury  to  his  Freeland    v.    Muscatine,    9    Iowa,    461. 

tradt   resulting    from    the    diversion    of  Since  the  decision  in  Callender  v.  Marsh, 

traffic  caused  by  an  unauthorized  act  of  supra,  the  law  as  there  held  has  as  above 

lowering  the  roadway,  but  only  for  direct  stated  been   changed  by  statute,   and  a 

•tmctural  injury  occasioned  by  the  unau-  specific  remedy  provided  for  such  an  in- 

tborized  interference  with  his  cellar.    Bigg  jury.     Ante,  sec.  990,  note.     Femald  r. 

V,   London,  L.  K.  15  £q.  376;  but  see  Boston,  12  Cush.  (Mass.)  574.     This  rem- 

Sicket  V,  Metrop.   Ry.  Co.,  L.  R.  2  H.  edy  excludes  a  civil  action  for  all  dam- 

L.  175 ;  Duke  of  Buccleuch  v.  Metrop.  ages    necessarily   occasioned.       Flagg    v. 

Bd.   of  Works,    L.   R.   5   H.   L.  C.  418;  Worcester,  13  Gray,  601  (1859)  ;  lb.  193; 

Beekettv.  Midland  Ry.  Co.,  L.  R.  3C.  P.  6  Gray,   544;    Benjamin  v.  Wheeler,   8 

S2 ;  McCarthy  v.  Metrop.  Bd.  of  Works,  Gray,  409,  413.     Statute  giving  damage 

L.-  R.  7  C.  P.  508  ;  8.  c.  L.   R.  8  C.  P.  caused  by  change  of  grade  held  to  extend 

191.    See  further  on  this  subject  chapter  to  property  outside  of  the  city  limits,  as 

OB  Streets,  ante.     Construction  of  con-  weU  as  to  that  within  the  city.    Colum- 

■titational  provision  in   Illinois   and  in  bus  v.  Hydr.  Woollen  Mills  Co.,  83  Ind. 

ocber  States  that  **  private  property  shall  435  (1870). 
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efited.  The  court  regarded  the  case  as  one  where  the  law  creating 
the  liability  had  provided  a  special  mode  of  obtaining  payment  from 
a  particular  fund,  and  where  the  plaintiff's  remedy  was  not  by  a  suit 
for  damages,  but  by  mandamiis  to  compel  the  council  to  make  the 
assessment  and  collection ;  and  the  judgment  of  the  court  was,  we 
think,  correct* 

§  994.  Same  subject.  Remedy  of  Abutter  by  Injunction.  —  When, 
however,  the  charter  provides  that  the  established  grade  of  a  street 
"  shall  not  be  changed  until  the  damages  have  been  assessed  and 
tendered  to  the  property  owners  before  any  such  change  shall 'be 
made,"  this  is  imperative,  and  the  city  may  be  enjoined  by  the  abut- 
ter from  entering  on  the  work  of  changing  the  surface  of  the  street^ 
in  conformity  with  the  altered  grade,  until  his  damages  have  been 
first  ascertained  and  tendered.* 

§  995.  Same  subject.  Judgment  of  the  Supreme  Court  of  the 
United  States.  —  The  principles  stated  in  the  preceding  sections, 
viz.,  that  a  city  is  not  liable  at  common  law  for  consequential  dam- 
ages caused  by  an  authorized  change  in  the  grade  of  a  public  street^ 
and  that  such  a  change,  where  private  property  is  not  actually  en- 
croached upon,  though  it  may  be  injured  in  its  use,  is  not  a  "  tak- 
ing "  of  property  within  the  constitutional  provision  that  private 
property  shall  not  be  "  taken  "  for  public  use  without  compensation, 
have  been  recognized  and  applied  in  a  judgment  of  the  Supreme 
Court  of  the  United  States,  in  a  case  in  which  it  was  sought  by 
the  owner  of  property  bounded  on  one  side  by  the  Chicago  Kiver 
and  on  another  by  a  street,  to  recover  of  the  city  damages  for 
special  injuries  to  such  property,  sustained  in  consequence  of  the 
action  of  the  city  authorities  in  constructing  under  express  Ugisla- 
tive  authority  a  tunnel  or  passage-wag  within  the  limits  of  the 
street,  under  the  river  where  it  intersected  the  street.  The  only 
constitutional  provision  then  in  force  bearing  on  the  question  was 


1  Reock  V.  Newark,  33  N.  J.  L.  129 
(1868).  Nor  would  a  suit  for  damages  lie 
for  the  omission  of  the  common  council 
to  make,  or  cause  the  assessment  to  be 
made,  the  remedy  being  by  mandamus. 
P). ;  see,  also,  Heiser  r.  New  York,  104 
N.  Y.  68.  In  Illinois  it  is  held  that  a 
city  is  liable  if  it  fails  to  have  the  dam- 
ages assessed.  Elgin  v,  Eaton,  83  111.  587 ; 
Clayburgh  v,  Chicago,  25  111.  586.  So  in 
Indiana,  Lafayette  v,  Wortman,  107  Ind. 
404  (1886),  noted,  sec.  990  supra,  note ; 


anie,  sees.  482,  SSI,  note  ;  mtpra,  tee.  9MI 
note  ;  sec.  989,  note. 

s  Hurford  v.  Omaha,  4  Xeb.  886  (1876). 
Grade  ought,  primarily,  to  be  proTid  bf 
the  record  and  files ;  if  these  are  M 
then  by  secondary  evidence  ;  bat  it  en* 
not  be  established  by  admissions  of  mini' 
cipal  officers  that  snch  a  grade  had  baa 
made.  NeBraska  City  v.  Ijwipfcip,  6  N«K 
27  (1877).  Remedy  by  iigonetkn.  m> 
Index,  tit.  Equity,  li^unelion;  v^ln^tt^ 
995  a,  note. 
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the  iisual  one  that  private  property  shall  not  be  "  taken  "  for  public 
use  without  compensation.  The  complaint  of  the  lot-owner  was 
that,  by  reason  of  the  operations  of  the  city,  he  was  deprived  of 
access  to  his  premises  on  the  side  of  the  river,  caused  by  a  coffer- 
dam (which  was,  however,  necessary  to  enable  the  city  to  construct 
the  tunnel),  and  by  obstructions  in  the  street  resulting  from  the 
work.  Neither  the  coffer-dam  nor  the  obstructions  in  the  street 
were  continued  longer  than  was  necessary.  A  recovery  was  sought 
on  the  ground  that  the  erection  of  the  coffer-dam  and  the  necessary 
excavations  in  the  street  constituted  a  public  nuisance,  causing 
special  damages  beyond  those  suffered  by  the  public  at  large.  But 
the  Supreme  Court,  on  the  principle  that  a  nuisance  cannot  be 
predicated  of  that  which  the  law  authorizes,  and  that  the  city  was 
the  agent  of  the  State  in  performing  a  public  duty  authorized  by 
statute,  held  that  there  was  no  implied  or  comm4>n-law  liability  even 
for  such  special  damages,  since  it  did  not  appear  that  the  power 
granted  to  the  city  had  been  exceeded,  or  that  the  owner's  lot  had 
been  trespassed  on,  or  that  any  wanton  or  negligent  injury  had  been 
inflicted.  Under  such  circumstances,  it  was  regarded  as  settled  on 
the  soundest  of  legal  reasons,  that  there  is  no  right  to  compensation 
for  consequential  injuries  caused  by  authorized  erections  or  public 
works,  unless  such  right  is  given  by  constitutional  provision  or 
legislative  enactment,  and  that  it  was  immaterial  whether  the  fee  of 
the  street  was  in  the  State,  or  in  the  city,  or  in  the  abutter.^ 

1  Northern  Transp.  Co.  of  O.  v.  Chi-  Marsh,  1  Pick.  (Mass.)  417,  as  well  as  by 

eago,  99  U.  S.   635  (1878) ;  reprinted  2  the    courts    of    namerous    other    States. 

Thompa.N^.  692;  annotated, /6.'743, 747.  [Ante,  sec.   990,   and  note.]     It  was  as- 

In  giving  the  judgment  of  the  court  in  this  8erted  in  Smith  V.Washington  Corp.,  20 


Mr.  Justice  iS/ronf7  observed :    '^Itis  How.    135,   in    this    court;    and  it  has 

undeniable  that  in  making  the  improvement  been  held  by  the  Supreme  Court  of  ///i- 

of  which  the  plaintiffs  complain  the  dty  nois.    The  decisions  in  Ohio,  so  far  as  we 

wat  the  agent  of  the  State,  and  jierfomung  know,  are  the  solitary  exceptions.     The 

a  public  duty  imposed  upon  it  by  the  legiala-  doctrine,  however  it  may  at  times  appear 

turf  ;  and  that  persons  appointed  or  an-  to  be  at  variance  with  natural  justice,  rests 

thorized  by  law  to  make  or  improve  a  upon  the  soundest  legal  reason.    The  StaU 

highway  are  not  answerable  for  consequen-  holds  its  highways  in  trust  for  the  public, 

till  damages,  if  they  act  within  their  jur\s-  Improvements  made  by  Us  direction  or  by 

diction  and  with  care  and  skill,  is  a  doc-  its  authority  are  its  acts,  and  the  ultimate 

trine  almost  universally  accepted,   alike  responsibility  of  course  should  rest  upon  it. 

in   England  and  in  this  countr>'.     It  was  But  it  is  the  prerogative  of  the  State  to  be 


jrted   unqualifiedly  in    British   Plate-  exempt  from  coercion  by  suit,   except  by 

fflftss  M.  Co.  r.  Meredith,  4  D.  &  E.  T.  R.  iV^  own  consent.     This  prerogative  would 

794  ;  in  Sutton  v.  Clarke,  6  Taunton,  29,  amount  to  nothing  if  it  does  not  protect  the 

tnd  in  Boulton  p.  Crowther,  2  Bam.  &  C.  a^fents  for  improving  highways  which  the 

708.     It  was  asserted  in  Green  v,  Reading  State  is  compelled  to  employ.     The  remedy, 

Bor.,  9  Watts  (Pa.),    384;  O'Connor  v.  therefore,  fo}' a  consequentieU  injury  result' 

FittsbuTg,  18  Pa.  St.  187  ;  in  Callender  v.  ing  ^fnm  the  StaUs  adion   through    it 
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§  995   a.   Zdability  for    Conseqnantial   Damages    imder    Special 
Constitatioiial  ProTiaiona ;  Qradea  and  Changea  of  Qrade.  —  Several 

agents,  if  there  be  any,  must  be  thai,  and  the  city  is  not  liable  for  oonaeqaential 

thiU  only,  which  the  legislature  shaU  give,  damages  resnltiiig  from  an  ImprovemeDt 

It  does  not  exist  at  common  law.    The  made  in  the  street,  the  fee  of  which  is  ia 

decisions  to  which  we  have  referred  were  the  city,  provided  the  improvemeat  had  ths 

made  in  view  of  Magna  Charta,  and  the  sanction  of  the  legisUtore.     [As  to  mat^ 

I'estriction  to  be  found  in  the  Constitution  riality  of  fee  being  in  dty,  see  ante,  chapi 

of  every  State  that  private  property  shall  xviiL]    It  also  decides  that  La  Salle  Stroet 

not  be  taken  for  public  use  without  just  is  such  a  street^  and  declarea  that  a  reoov- 

compensation  being  made.    But  acts  done  ery  of  such  damages  by  an  adjacent  lot- 

iu  the  proper  exercise  of  governmental  holder  has  been  denied  by  the  settled  law 

powers,  and  not  directly  encroaching  up-  of  the  State  up  to  the  adoption  ol  the 

on  private  property,  though  their  conse-  present  Constitution.*'  See  Elgin  «.  Eaton, 

quences  may  impair  its  use,  are  univer-  88  lU.  585  (1876)  ;  8.  c.   25  Am.  Bqx. 

sally  held  no^  to  ^e  '  a  toJb'n^ '  within  the  412;    Pekin  v,   Brereton,  67   111.  477; 

meaning  of  the  constitutional  provision.  Shawneetown  v.  Mason,  82  lU.  837  ;  Fbo- 

They  do  not  entitle  the  owner  of  such  pie  v.  McBoberts,  62  IlL  88 ;  Chicago  4 

property  to  compensation  from  the  State  Pac  R.  R.  Co.  v.  Francis,  70  IlL  838 ; 

or  its  agents,  or  give  him  any  right  of  Putnam  v,  Douglas  Connty,  6  Oreg.  328 ; 

action.     This  is  supported  by  an  immense  Homstein  v.  Atlantic  &  Gt.  W.  R.  R.  Ca, 

weight  of  authority.    Cooley  on  Constitu-  51  Pa.  St  87.     [AfUe,  sec  990  and  notek 

tional  Limitations,  page  542,  and  notes.  Pott,  sees.    995  a-995  c]       *'  We  hsre 

The  extremest  qualification  of  the  doc-  examined,"  continues    Strong,  J.,  *'thc 

trine  is  to  be  found,  perhaps,  in  Pumpelly  decibions  of  the  courts  of  Uliuois,  and 

V,  Green  Bay  Co.,  13  Wall.  166,  180,  and  others  to  which  we  have  beeu  rcfemsd 

in  Eaton  v.  Boston  C.  &  M.  R.  R.  Co.,  by  the  plaintiffs  in  error,    bat  in  none 

51  N.  H.  504  ;   [supra,  sec.  991,   note],  of  them  was  it  decided  that  a  ripaiisa 

In  those  cases  it  was  held  that  perma-  owner  on  a  navigable   stream,  or  that 

nent  flooding  of  private  property  may  be  an   a^joiner  on  a  public   highway,  csa 

regarded  as  a  'taking.'      In  those  cases  maintain  a  suit  at  common   law  againrt 

there  was  a  physical  invasion  of  the  real  public   agents    to    recover    oonseqnentisl 

estate  of  the  private  owner,  and  a  practi-  damages,    resulting   from    obstmctijig  a 

cal  ouster  of  his  possession.    But  in  the  stream  of  highway  in  pursuance  of  l^gisls- 

present  case  there  was  no  such  invasion,  tive  authority,  unless  that  authority  has 

No  entry  was  made  upon  the  plaintiff's  been  transcended,  or  unless  there  wis  a 

lot.     All  that  was  done  was  to  render  for  wanton  injury  inflicted,   or  canlesflMa, 

a  time  its  use  more  inconvenient     The  negligence,  or  want  of  skill  in  cansing  ths 

])resent  Constitution  of  Illinois  [see  infra,  obstniction.     Very  many  of  the  d<«isioBi 

sec.  995  c,  and  note]  took  effect  [on  the  relied  npon  were  cases  in   which  it  sp> 

8th  day  of  August,  1870]  after  the  work  peared  that  the  acts    complained  of  •■ 

of  constructing  the  tunnel  had  been  sub-  having   wrought    injurious   consequences 

stantially   completed.       It  ordains   that  were  done  "by  private  indimduaia^  for  their 

]>rivnte  property  shall   not  be    '  taken  or  aipn  benefit  and  without  sufficient  iegitla-' 

dnmngcd"   for    public    use   without   just  tive  authority.     The  distinction  betirfea 

romiM'nsation.      This  is  an  extension  of  cases  of  that  kind  and  such  as  the  piet' 

the  coininon  provision  for  the  protection  ent  is  very  obvious.     It  was  well  stated  bf 

of    private    property.      [Ante,   sec.    990,  G^t^ds,  C.  J.,  in  Sutton  v.  Clarke,  6  Tiim- 

note.     Pout,   sees.   995a-995c.]      But  it  ton,  29,  which,  as  we  have  seen,  was  d^ 

has  no  application  to  this  case,   as  was  cided  on  the  ground  that  the  defendsat 

decide<l  by   the  Supreme    Court   of   the  was  acting  under  the  authority  of  sn  set 

the  State  in  the  case  of  Chicago  v.  Rum-  of  Parliament,  deriving  no  advantage  ti 

sey,  87  111.  348  ;  R.  c.  10  Chicago  Legal  himself  personally,  and  acting  to  the  beft 

News,  833.     That  case  also  decides  *that  of  his  skill  and  within  the  scope  of  his 


§996  a 
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of  the  more  recent  State  Constitutions  have  as  we  have  seen, 
ordained  that  "  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation.''  ^  This  extension  of  the  usual  con- 
stitutional provision  by  the  introduction  of  the  word  "  damaged  "  was 
first  adopted  in  1870  in  the  Constitution  of  that  year  of  the  State  of 
Illinois.  Undoubtedly  this  word  effects  a  very  important  change  in 
the  law,  the  exact  scope  of  which  remains  yet  to  be  definitely  as- 
certained and  limited  by  the  courts.  After  much  uncertainty  and 
oscillation  in  the  State  of  Illinois,  it  has  at  length  been  deliberately 
determined  that  this  constitutional  provision  requires  compensation 
to  be  made  not  only  wher^  property  is  actually  invaded,  but  also 
where  it  appears  that  there  has  been  a  physical  disturbance  of  a 
right,  either  public  or  private,  which  the  property  owner  enjoys  in 
connection  with  his  property  and  which  gives  to  it  an  additional 
value,  and  that  by  reason  of  such  disturbance  he  has  sustained 
damage  with  respect  to  his  property  in  excess  of  that  sustained  by 
the  public  generally*  The  interpretation  was  approved  by  the 
Supreme  Court  of  the  United  States,  in  a  case  that  came  from  that 
State.* 

What  effect  has  the  introduction  of  the  word  "  damaged  "  into  the 
organic  law  on  the  liability  of  a  municipal  corporation  for  conse- 
quential damages  caused  by  bringing  a  street  to  an  established  grade 
line,  or  by  changing  the  established  grade  of  a  street  ?    In  answer- 


authority,  and  80  was  not  liable  for  con- 
sequential damages.  'This  case/  said 
the  chief  justice,  'is  totally  unlike  that 
of  the  individual  who  for  his  own  benefit 
makes  an  improvement  on  his  own  land 
according  to  his  best  skill  and  diligence, 
not  foreseeing  it  will  produce  injury  to 
his  neighbor ;  if  he  thereby,  though  un- 
wittingly, injure  his  neighbor  he  is  liable. 
The  resemblance  fails  in  this  most  impor- 
tant point,  —  that  his  act  is  not  done  for 
a  public  purpose,  but  for  private^  emolu- 
inent.  Here  the  defendant  is  not  a  volun- 
teer; he  executes  a  duty  imposed  upon 
him  by  the  legislature,  which  he  is  bound 
to  execute.* "  The  case  of  The  Transpor- 
tation Co.  V.  Chicago  is  distinguished  in 
Chicago  p.  Taylor  (construction  by  city  ot 
a  itreet  viaduct),  125  U.  S.  161  (1887), 
a  ease  from  Illinois  which  arose  under 
the  Constitution  of  1870,  which  approves 
Bigney  r.  Chicago  (Street  Viaduct  Case), 
102  111.  64.  In  both  of  these  cases  the 
city  waa  held  liable  under  that  Constitu- 
tiim  to  the  abutter,  for  damages,  although 


the  corpus  of  his  lot  was  not  invaded. 
Rigney  v,  Chicago,  aujnuy  is  the  leading 
case  in  Ulinoia  construing  the  constitu- 
tional provision  imposing  liability  for 
property  damaged  for  public  use.  See 
Chicago  V.  Union  Big.  Assoc.,  102  111.  379, 
distinguished  from  Rigney  v,  Chicago,  and 
holding  that  the  city  could  not  be  enjoined 
by  the  owner  of  lots  distant  three  and 
one-half  blocks,  from  vacating  and  clos- 
ing up  a  street  under  legislative  authority, 
and  permitting  it  to  be  occupied  by  the 
Board  of  Trade  with  its  building.  Infra, 
sec.  995  c,  and  note. 

1  Ante,  sec.  990,  note.  Ante,  chapter 
on  Eminent  Domain,  sees.  587  a-587  d, 
618,  note. 

^  Rigney  v.  Chicago  (street  viaduct 
case),  102  111.  64,  which  is  the  leading 
case  in  that  State  on  this  subject,  modify- 
ing and  explaining  the  previous  decisions. 
See,  also,  Spencer  v,  R.  R.  Co.,  23  W. 
Va.  406  (1884). 

•  Chicago  p.  Taylor  (street  viaduct 
case),  125  U.  S.  161  (1887J. 
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ing  this  question,  it  must  be  borne  in  mind  that  streets  are  essen- 
tially public  in  their  nature,  and  as  such  are  under  the  paramount 
control  of  the  legislature,  which,  subject  to  the  property  rights  of 
the  abutting  owners,  has,  except  as  specially  limited  by  the  Consti- 
tution, plenary  power  over  them  and  their  uses  for  all  legitimate 
street  purposes.^  Power  to  graduate  and  improve  streets  so  as  to 
make  them  safe  and  convenient  for  public  use  unquestionably  exists 
in  the  legislature,  and  is  almost  universally  conferred  by  it  upon  the 
municipal  or  local  authorities,  to  be  used  according  to  their  judg* 
ment.  This  is  a  continuing  power  not  exhausted  by  its  first  exe^ 
cise.2  When,  under  such  legislation,  an  owner  dedicates  without 
restriction  land  for  a  public  street,  he  must  be  taken  to  consent, 
for  the  reasons  stated  in  a  previous  section,  that  the  public  author- 
ities may  determine  grades,  and  possibly  what  future  changes  in 
grades  may  be  necessary  or  desirable  for  the  public  convenience.' 
He  must  contemplate  that  hills  within  the  limits  of  the  street  will 
be  reduced  from  the  natural  surface,  making  a  cut ;  that  ravines  and 
low  places  therein  will  be  filled  up  to  the  ordained  grade  or  level, 
leaving  an  embankment  in  front  of  the  abutting  property.  The 
right  to  make  such  improvement  of  the  street  for  street  paiposes 
would  seem  to  be  embraced  in  his  grant  or  dedication  to  the  publia 
If  lands  for  a  street  are  unconditionally  acquired  by  eminent  do- 
main, the  right  thus  to  graduate  and  improve  the  street  for  street 
uses  proper  is  included  in  the  compensation  awarded.  In  view  of 
these  considerations,  it  seems  to  us  clear  that  for  the  original  estab- 
lishment of  a  grade  line  and  the  reduction  of  the  natural  surface  of 
the  street  for  street  purposes  to  such  line,  there  is  no  legal  right 
or  even  natural  equity  in  the  dedicator  or  his  assignee  to  com- 
pensation. That  there  is  no  implied  or  common-law  liability  on 
the  part  of  a  municipality  to  make  compensation  in  such  cases 
is  everywhere  admitted  and  adjudged ;  and  in  our  examinations  we 
have  found  no  remedial  statute  expressly  limited  to  city  streets, 
creating  a  liability  in  favor  of  the  abutting  owner  for  damages 
caused  by  bringing  the  street  down  to  a  grade  line  for  the  first  time 
established. 

§  995  b.  Same  subject.  —  But  where  a  grade  has  been  oJiciaBji 
established,  and  particularly  where  improvements  have  been  ther^ 
after  made  according  to  such  established  grade,  and  it  is  afterwards 
changed  to  the  injury  of  the  abutting  owners,  there  is  a  strong 
natural  equity  in  their  favor  for  compensation.      This  is  mani- 

1  AnU,  sees.  656,  683.  >  Ante,  sees.  685,  686.  *  Ante,  sec  989. 
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fested  by  the  frequency  of  statutes  creating  liability  for  dam- 
ages caused  to  property,  and  especially  to  improved  property,  by  a 
change  of  an  established  grade.^  For  the  reasons  above  suggested, 
it  seems  to  us  that,  on  principle,  the  mere  provision  of  the  Constitu- 
tion imposing  a  liability  for  property  damaged  for  public  use  does 
not  create  a  liability  on  the  part  of  the  municipality  for  reducing 
the  natural  surface  of  the  street,  in  the  course  of  its  noimal  and  ordi- 
nary  improvement  for  street  purposes  proper,  to  a  grade  line  for  the 
first  time  established.  If  there  are  cases  to  the  contrary  we  doubt 
whether  they  were  well  considered  and  think  that  they  are  not  well 
decided.  Admitting  that  under  the  amended  constitutional  provision 
under  consideration  a  municipality  may  be  required  to  make  compen- 
sation, not  only  in  cases  where  there  is  an  actual  physical  invasion 
of  the  adjoining  property,  but  also  a  physical  disturbance  of  a  right 
or  easement  connected  therewith,  such  as  the  easement  of  access,  or 
of  light  and  air,  which  causes  a  special  damage  over  and  above  that 
which  is  sustained  by  the  public  generally,  still  such  rights  and  ease- 
ments of  the  abutting  owner  or  the  right  to  the  support  of  his  soil,  is^  in 
the  case  under  consideration,  subject,  by  the  very  terms  and  conditions 
of  the  dedication  or  acquisition  of  the  street,  to  the  right  of  the  public 
to  bring  it  down  for  street  purposes  proper  to  such  grade  line  as  the 
public  authorities  shall  first  adopt.  Although  sensible  of  the  appar- 
ent difficulty  of  defining  the  grounds  for  the  distinction,  it  seems  to 
US,  where  a  grade  line  has  been  officially  established  and  where  prop- 
erty has  been  improved  on  the  faith  of  it  (which  is,  of  course,  done 
on  the  assumption  that  the  grade  is  permanent,  although  the  power 
to  change  it  for  the  public  good  exists),  that  such  a  case  rests  upon 
80  strong  a  basis  of  natural  justice  as  to  bring  it  within  the  purpose 
of  the  constitutional  provision  in  question,  which  was  to  prevent  the 
unequal  sacrifice  for  the  public  good  which  in  such  cases  the  abut- 
ting owner  was,  by  the  established  course  of  decisions,  required  to 
make,  since  such  decisions  in  many  of  the  States  limited  his  right  to 
compensation  to  cases  where  there  was  a  trespass  upon  or  physical 
injury  to  the  corpus  of  his  property.  The  decisions  under  the 
amended  constitutional  provision  upon  the  exact  point,  as  to  its 
effect  on  street  grade  cases,  are  not  as  yet  very  numerous,  but  some 
of  those  referred  to  in  the  note  to  the  next  section  appear  to  give  to 
this  provision  a  scope  greater  than  the  one  here  suggested.  Part  of 
the  decisions  cited  rest,  however,  in  whole  or  in  part  upon  statutes ; 
and  hence  a  critical  examination  of  the  legislation  and  of  the 
opinions  in  the  cases  is  necessary  to  ascertain  the  exact  force, 
Talue,  and  effect  of  any  given  judicial  judgment. 

1  Ante,  sec  990,  note,  where  many  of  these  statutes  are  referred  to. 
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§  995  c.  Same  subject.  Change  of  Grade  for  other  than  Street 
Parposes. —  Where,  however,  the  establishment  or  change  of  the 
grade  is  made,  not  for  ordinary  and  %bsual  street  purposes,  but  for 
the  use  and  convenience  of  railway  or  other  private  companies,  or 
even  by  the  municipality  for  other  than  ordinary  and  usual  street 
uses,  and  damages  are  thereby  caused  to  the  abutter^  the  decisions 
hold  with  scarcely  any  dissent^  and  we  think  properly,  that  the 
constitutional  provision  under  consideration  is  applicable,  and  im- 
poses or  declares  a  liability  therefor.  Thus,  if  a  city  should,  for  the 
public  benefit,  put  the  street  to  an  unusual  use,  as,  for  example, 
a  high  viaduct  constructed  by  the  city,  thereby  specially  injuring  the 
abutting  owner's  access  or  his  light  or  air,  such  a  case  rightly  falls 
within  the  remedial  purpose  of  the  constitutional  amendment  In 
view  of  the  wide-reaching  and  as  yet  somewhat  undefined  limits  of 
the  operation  of  the  constitutional  provisions  in  question,  we  have 
given  the  text  thereof  in  the  note,  and  have  illustrated  the  subject 
by  a  very  full  reference  to  the  decisions  thereon  in  the  seven! 
States.  We  only  add,  that  unless  the  broad  language  of  these  pro- 
visions is  carefully  applied  and  limited  to  reach  the  evil  in  which 
the  provisions  themselves  had  their  origin,  they  are  capable  of  work- 
ing mischiefs  as  great  as  those  which  they  will  remove  or  cure.^ 


^  Alabama.  —  CojiatUviion,  art.  xiv. 
sec.  7,  *'  Municipal  aud  other  corporations 
and  individuals  invested  with  the  privilege 
of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  the  prop- 
erty taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  its  works, 
highways,  or  improvements,  which  com- 
pensation shall  be  paid  before  such  taking, 
injuiy,  or  destruction."  [Same  as  Penn- 
sylvania (noted  infra),  except  the  omission 
of  the  words  **  or  secured  "  after  the  word 
**  paid."]  In  Montgomery  City  Council  p. 
Townsend  (street  grade  case),  80  Ala.  489 
(1886),  the  municipal  authorities  had  dam- 
aged plaintiffs  property  by  cutting  down 
the  sidewalk  contiguous  thereto.  Plaint ilTs 
lot  was  thus  left  twenty  feet  above  the 
street  It  was  held  that  the  question 
ought  to  have  been  submitted  to  the  jury 
whether  the  evidence  showed  a  "construc- 
tion or  enlargement  '*  of  the  highway 
within  the  meaning  of  the  Constitution. 
The  court  said  :  **  The  Constitution  re- 
quires compensation  to  be  made  for  the 
extraordinary  changes  which  may  not  be 
due  to  the  natural  formation  of  the  sur- 


face, or  to  the  mode  of  origiDal  oonstnie- 
tion,  as  then  deemed  sofficient  to  a  »£» 
aud  convenient  way.  A  material  change, 
operating  injury  to  adjoining  premises, 
occasioned  by  a  contingency  which  could 
not  have  been  reasonably  and  fairiy  fore- 
seen, or  made  merely  becaoae  the  corpo- 
rate authorities  may  judge  that  the  public 
convenience  would  be  increased  thereby, 
or  the  general  appearance  of  the  stmt  im- 
proved, is  a  new  description  of  ii^juiy  in 
the  enlarged  sense  of  the  Constitation, 
which  casts  on  the  property  owner  an 
additional  burden  entitling  him  to  com- 
pensation. Injuries  by  the  constructioa 
of  a  highway,  as  provided  for  in  the  Coa- 
stitution,  include  those  injuriee  produced 
by  alterations,  which  could  not  have  been 
naturally  and  reasonably  anticipated,  and 
damages  for  which  could  not  hava 
legally  awarded  in  the  preliminary 
ment,  if  the  land  is  condemned,  or  if  dedi- 
cated, which  the  owner  woold  not  1« 
estopped  to  claim.  Thia  cooatnictiBA 
effectuates  the  cardinal  purpoaes  of  tbt 
Constitution,  —  the  protection  of  privatt 
property,  and  the  equal  diatribatioa  d 
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Civil  Liability  in  respect  of  Defective  Streets. 

§  996  (785).    LlabiUty  for  defective  Streets  and  Sidewalks.  —  We 
come  now  to  consider  the  civil  liability  of  municipal  corpomtious 


the  pablie  bordena,  —  avoids  doable  com- 
pensatioD,  and  is  applicable  alike  to  all 
uorporatioiis,  municipal  and  other,  and  in- 
dividuals invested  with  the  privilege  of 
taking  private  property  for  public  use.*' 
This  case  was  remanded  for  a  new  trial. 
On  the  second  appeal  (City  of  Montgomery 
City  Cooncil  v,  Townsend,  84  Ala.  478 
(1887),  these  principles  were  adhered  to  ; 
and  the  rule  as  to  measure  of  damages  laid 
down  in  Pa.  R.  R.  Co.  V.  Marchant,  119 
Pa.  St.  641  (noted  tt^na),  was  approved. 
In  Columbus  &  W.  Ry.  Co.  v,  "Witherow 
(railroad  in  street),  82  Ala.  190  (1886), 
where  a  railroad  company  was  about  to 
oonstmct  a  railroad  through  the  middle 
of  a  street  on  which  complainant  was  an 
abotting  owner  and  in  which  he  owned  the 
fee,  and  the  company  was  proceeding  to 
raise  an  embankment  in  the  street,  from 
eight  to  thirteen  feet  high,  an  injunction 
was  granted  until  security  was  given  for 
the  prepayment  of  compensation  as  re- 
quired by  the  Constitution. 

Arkansas.  —  Constitution,  art.  ii.  sec 
22.  **  Private  property  shall  not  be  taken, 
appropriated,  or  damaged  for  public  use 
without  compensation  therefor."  A  rail- 
road was  constructed  in  a  street  on  which 
plaintiff  was  an  abutting  owner.  The 
road-bed  was  made  fifty  feet  wide,  and 
from  three  to  four  feet  above  the  grade  of 
the  street.  This  made  an  obstruction, 
and  otherwise  injured  the  plaintiff's  prop- 
erty. It  was  held  that  under  the  consti- 
tutional provision  above  quoted,  plain- 
tiff was  entitled  to  compensation.  Hot 
Springs  R.  B.  Co.  r.  Williamson  (railroad 
in  street),  45  Ark.  429  (1885). 

Caufobnia.  —  Constitution,  art.  i.  sec. 
14.  •*  Private  property  shall  not  be  taken 
or  damaged  for  public  use,  without  just 
oompensation  having  first  been  made  or 
paid  into  court  for  the  owner.'*  Plaintiffs 
were  owners  of  land  abutting  on  Army 
Street  in  San  Francisco.  The  city  con- 
structed a  sewer  in  the  street,  and  brought 
the  street  to  the  official  grade  (it  seems 
fbr  the  first  time).      In  doing  so,  the 


heavy  street  filling  caused  by  its  weight 
the  soft  earth  in  the  street  to  be  "  squeezed 
out,"  and  the  foundations  of  the  plain- 
tiff's buildings  and  the  buildings  them- 
selves to  be  thereby  injured.  It  was 
held  that  the  plaintiffs  were  entitled  to 
recover  compensation  by  virtue  of  the 
constitutional  provision.  Reardon  v.  San 
Francisco  (street  grade  case),  66  Cal.  492 
(1885).  See  Hall  v,  Bristol,  L.  R.  2  C.  P. 
822;  ante,  sees.  587  d,  note,  991,  note,  and 
cases  construing  English  statutes  there 
cited ;  Index,  tit.  Damages,  Eminent 
Domain,  Streets, 

Colorado.  —  Constitution,  art.  ii.  sec. 
15.  '*  Private  property  shall  not  be  taken 
or  damaged,  for  public  or  private  use,  with- 
out just  compensation."  In  MoUandin 
V.  Union  Pac.  By.  Co.  (railroad  in  street), 
14  Fed.  Rep.  394  (1882)  {HafleU,  J.), 
where  a  steam  railroad  company  had  laid 
its  track  in  the  street  in  front  of  plaintiff's 
premises,  it  was  held  that  plaintiff  was, 
under  the  constitutional  provision,  entitled 
to  compensation.  In  Denver  i;.  Bayer 
(railroad  in  street),  7  Col.  113  (1883),  it 
was  said  that  the  abutting  owner  is  entitled 
to  compensation  from  the  railroad  com- 
pany, when  the  street  is  occupied  by  a  rail- 
road, and  his  property  is  injured  thereby; 
and  it  is  immaterial  that  the  fee  of  the 
street  is  in  the  city.  The  case  decided  that 
the  city  is  not  liable. 

Gkorgia.  —  Constitution,  Bill  of  Rights, 
sec.  3,  par.  1.  **  Private  property  shall 
not  be  taken  or  damaged  for  public  pur- 
poses without  just  compensation  being 
first  made."  In  Atlanta  v.  Green  (street 
grade  case),  67  Ga.  386  (1881),  the  cUy  had 
raised  the  grade  of  the  street  on  which  plain- 
tiff was  an  abutting  owner,  making  the  level 
of  the  street  opposite  the  plaintiffs  prem- 
ises fifteen  feet  higher  than  it  was  origin- 
ally. It  was  held  that  the  plaintiff  was 
entitled  to  compensation,  although  there 
was  no  direct  invasion  of  her  premises ; 
and  that  the  measure  of  damages  was 
the  decrease  in  the  value  of  the  property, 
taking  into  account  any  benefit  as  well 
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for  injuries  caused  by  defective  and  unsafe  streets  and  sidewalks} 
And  here  it  is  important  to  attend  to  the  different  grades  of  corpo- 


as  any  injury  done  to  the  property.  In 
Moore  v,  Atlanta  (street  grade  case),  70 
Ga.  611  (1883),  the  grade  had  been  tixed 
by  the  city  several  years  before,  but  the 
complainant  had  neglected  to  have  it 
recorded,  as  required  by  statute  in  order 
to  give  him  a  right  to  maintain  an  action 
for  damages  if  the  grade  was  afterwards 
changed.  The  court  regarded  the  case, 
which  arose  after  the  adoption  of  the 
constitutional    provision,    as  the    proper 


subject  of  an  action  for  damages;  but 
refused  an  injunction,  citing  Stetson  f^ 
Chicago  &  £v.  R.  R.  Co.,  75  IlL  74 
(noted  infra),  and  distinguishing  the  case 
from  Chambers  v.  Cine  k  Ga.  R.  R.  C^, 
69  Ga.  820,  where  an  injunction  was 
granted,  on  the  ground  that  in  the  latter 
case  the  property  was  actually  taken, 
while  here  the  property  suffered  only  a 
consequential  injury.  But  is  this  dis- 
tinction sound  under  the  language  of  the 


1  In  England  and  Canada,  it  is  the  porate,'  hy  the   county;    and   no   other 

duty  of  the  parishes  and  counties  to  keep  corporation  or  private  person  was  bound 

every  public  road,  street,  bridge,  and  high-  to  repair  a  bridge,  unless  by  tenure  or 

way  in  repair,  but  they  are  not  suable  in  prescription.     For  want  of   repair  in  • 

damages,  in  the  absence  of  a  statute  to  private  bridge,   the  person  entitled  to  a 

that  effect,  for  neglect  of  duty.    The  King  passage  over  it  might  have  a  remedy  by 

V.  Broughton,  5  Burr.  2700  ;  The  King  v.  writ  de  ponte  reparando,  bat  for  want  oif 

Penderryn,  2D.   &  £.  T.  R.  513 ;  The  repair  in  a  public  bridge,  the  remedy  wis 

Queen  v.  Scott,  2  Ld.  Raym.  922  ;  The  by  presentment  or  information  at  the  nit 

King  V.  Liverpool,  3  East,  86  ;  The  King  of  the  king.     '  Where  it  cannot  be  known 

V,  Oxfordshire,  4  B.  &  C.  194  ;  The  King  v,  and   proved  what  pemoni,    lands,    tnw- 

Ecclesfield,  1  B.  &  Al.  348  ;    The  King  v,  ments,  and  bodies  politic  *  were  boond  to 

Eastrington,  5  A.  &  £.  765  ;  The  King  make  or  repair  a  public  bridge,  the  St.  ol 

V.  Leake,  5  B.  &  Ad.  469,  482  ;  Regina  v,  22  Henry  VIII.  chap.  5,  provided  a  moie 

Lordsmere,  19  L.  J.  M.  C.  215  ;  Healy  v.  speedy  remedy  to  compel  the  inhabitants 

Batley  Corp.,  L.  R.   19  £q.  375 ;    The  of  the  city,  town,  or  county  to  repair,  by 

Queen  v,   Horley,   8  L.   T.  n.   8.  382  ;  application  to  four  justices  of  the  peace. 

The  Queen  v.  Kitchener,  L.  R.  2  C.  C.  3  Sts.  of  the  Realm,  322  ;   2  Inst  696- 


88  ;  Wellington  v,  Wilson,  14  Up.  Can. 
C.  P.  304 ;  Harrold  v,  Simcoe,  16  Up. 
Can.  C.  P.  43  ;  s.  o.  18  Up.  Can.  C. 
P.  9  ;  The  Queen  v.  Yorkville,  22  Up. 
Can.  C.  P.  431 ;  Grassick  v,  Toronto,  39 
Up.  Can.  Q.  B.  306.  Harrison's  Munic. 
Manual  (5th  ed.),  486,  494,  cites  the  cases 
fully ;    iyifra,  sec.  997,  note. 

"J??/  the    common  law  of  England," 


703;  Repair  of  Bridges,  18  Rep.  33; 
Regina  p.  Justices  of  St  Peter*s,  S  Ld. 
Raym.  1249,  1251 ;  Com.  Dig.  Chimin. 
B.  3  ;  Bac  Ab.  Bridges.  Although  the 
English  books  contain  numerous  cases  of 
indictments  or  informationt  for  ne^^ect  to 
repair  highways  and  bridges,  no  nuteMi 
has  been  referred  to,  in  the  frequent  dis- 
cussions of  the  subject  in  England  and  ib 


says  Chief  Justice  Gray,  **the  charge  of  this  country,  in  which  an  English  eowrikoM 

repairing  highways  lay  upon  the  inhabit'  sustained  a  private  action  against  a  pmhik 

ants  of  the  parish,  of  common  right,  and  or  municipal  corporation  or  quasi  carpets 

could  rest  upon  other  corporations  or  in-  tionfor  such  neglect,  except  under  a  slatt^ 

dividuals  only  by  tenure   or  prescription,  expressly  or  by  necessary  implieation  prr- 

Lord  Hale,  in  Austin's  Case,  1  Ventr.  183,  ing  such  a  remedy,**    Hill  v.  Bocton,  121 

189  ;  Com.  Dig.  Chimin.  A.  4  ;  Bac.  Ab.  Mass.  344,  345  (1877),  when  the  leined 

Highways,  E  13  Rep.  (ed.  1826)  33,  note  Chief  Justice  gives  an  instmctive  reviews! 

B.     Bridges  in  highways,  if  'within  any  the  English  and  American  decisions  on 

city   or  town    corporate/  were  to  be  re-  the  subject.     Eeview  of  Cams-'  sec.  18, 

paired  by  the  inhabitants  of  such  city  or  Am.  Law  Review,  1008 ;  2  Thompi.  Stg. 

town  ;  if  '  without  the  city  or  town  cor-  chaps,  zv.,  xvi.     Ante^  sec  965. 


§  996                              UABILITY  :    T7NSAFE  STREETS.  1241 

ratioDS,  and  to  keep  in  mind  the  distinction  between  municipal  cor- 
paratians  proper  and  quasi   corporations,  such   as   counties  and 

Constitution  ?     See    also,   Castlebeiry  v.  in  Illinois  in  case  of  damage,  see  Stetson 

Atlanta,  74  Ga.  164.  v.  Chicago  &  Ev.  R.  R.  Co.,  75  111.  74. 

IhUVOiB,— ConstittUicm, art  u,  sec, IZ,  In  Board  of  Trade  Tel.  Co.  v,  Bamett 

**  Private  property  shall  not  be  taken  or  (telegraph  \\o\es  in  street),  107  111.   507 

damaged  for  public  use  without  just  com-  (1883),   the    action  ¥ras   trespass  quare 

pensation."    The  leading  case  in  Illinois  clausum  for  erecting  poles  in  Vie  street  on 

u  Riguey  v.  Chicago,  lOSS  lU.  64,  approved  which  plaintiff  was  an  abutting  owner, 

Chicago  V,  Taylor,  125  U.  S.  161  (1887),  and  in  which  he  owned  the  fee.     It  was 

referred  to  supra,  sec.  995  a.     In  Bigney  held  that  this  was  a  new  use  of  the  street, 

V.  Chicago  the  court  explains  the  previous  imposing  on  the  fee  an  additional  burden, 

decisions  in  that  State.  for  which  compensation  should  be  made. 

Bridge,  grade  Am)  other  cases.  In  The  court  cited  I.  B.  &  W.  R.  R.  Co.  v. 
Shawneetown  v.  Mason  (street  grade  case),  Hartley,  67  111.  489.  Ante,  sec  698. 
82  111.  887  (1876),  the  grade  of  a  street  on  But  if  so,  there  would  be  a  remedy  at  com- 
which  plaintiff  was  an  abutting  owner  was  mon-law  aside  from  the  constitutional  pro* 
raised  by  the  defendant  city  so  as  to  form  a  vision  in  question ;  and  the  court,  while  it 
U9es  along  the  river  front.  An  embank-  mentioned  the  constitutional  provision, 
ment  ten  feet  high  was  thus  left  in  front  of  seemed  so  to  hold, 
the  plaiDtifi*8  premises.  It  was  held  that  Railroads  in  Streets.  Pekin  v. 
the  city  was  liable.  The  Constitutional  Brereton,  67  111.  477  (1878).  Excava- 
provision  requiring  compensation  for  private  tions  by  railroad  company  in  street  and 
property  "damaged"  for  public  use,  em-  sidewalk  adjoining  plaintiff's  premises. 
braces  cases  of  injury  caused  by  bringing  City  held  liable.  Stone  v.  Fairbury,  P. 
street  to  grade.  Elgin  v.  Eaton,  88  111.  &  N.  R.  R.  Co.,  68  111.  894  (1878). 
685  (1876).  The  Constitution  it  is  said.  Smoke  and  cinders  from  locomotives.  Rail- 
without  discussion,  changed  the  rule.  It  road  company  held  liable.  Chicago  &  Pac. 
does  not  very  clearly  appear  whether  the  R.  R.  Co.  v.  Francis,  70  111.  238  (1878). 
change  was  from  the  natural  surface  or  from  Benefit  equalled  the  injury,  so  that  there 
a  grade  previously  established.  In  another  was  no  decrease  in  value,  ffeld,  no  dam- 
case  a  bridge  company,  with  the  consent  age,  and  hence  no  liability.  Injunction 
of  the  defendant  city,  erected  its  bridge  refused.  Stetson  v.  Chicago  &  Ev.  R.  R. 
on  the  street  in  front  of  the  plaintiff's  Co.  75  111.  74  (1874).  In  Newman  v, 
premises,  hereby  obstructing  the  street,  Metropolitan  Elevated  Railway  Co.  (N.  Y. 
and  rendering  it  useless  to  the  plaintiff  Ct.  of  App.  Second  Div.,  March,  1890),  the 
as  a  street  It  was  held  that  the  city  court  construed  the  provisions  of  the 
was  liable ;  but  qtucre  as  to  liability  of  Rapid  Transit  Act  and  the  General  Rail- 
city.  Stack  V.  East  St.  Louis  (bridge  in  road  Act,  which  declare  that  the  commis- 
street),  85  111.877  (1877).  Compare  City  doners  of  appraisal  in  determining  the 
of  Olney  v.  Wharf,  115  111.  519,  noted  amount  of  compensation  for  property  ac- 
infra.  In  Chicago  v.  Union  Build.  Assoc,  quired  by  railways  under  said  acts  shall 
(vacating  street),  102  111.  879  (1882),  it  was  not  **  make  any  allowance  or  deduction  on 
held  that  the  constitutional  provision  did  account  of  any  real  or  supposed  benefits 
not  extend  to  the  case  of  loss  in  value  of  which  the  party  in  inttrest  may  derive 
property  arising  from  the  vacaiing  and  from  the  construction  of  the  proposed  rail- 
dosing  of  part  of  a  street  on  which  plain-  way."  After  stating  that  the  rule  under 
tiff  was  an  abutting  owner,  when  the  part  the  General  Railroad  Act,  as  now  estab- 
dosed  was  not  in  front  of,  but  some  con-  lished,  is  that  the  owner  shall  receive, 
siderable  distance  from,  the  complainants*  first,  the  full  value  of  the  land  taken,  and 
property.  The  court  placed  its  decision  second,  where  a  part  only  is  taken,  a  fair 
upon  the  ground  that  such  an  injury  was  and  adequate  compensation  for  all  injury 
not  different  in  character  from  that  suffered  to  the  residue,  sustained  or  to  be  sustained 
bj  the  public  generally.  Astoantiyunc^um  by  the  constmction  and  operation  of  the 
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townships,  including  in  the  latter,  for  this  purpose,  the  towns  of  New 
England.     With  respect  to  corporations  of  the  character  last  men- 

railroad,  the  court  held  that,  in  the  con-  damages  sustained  must  fall  apon  the  nil- 

templation  of  the  second  part  of  the  rule,  road  company." 

such  damages  are  wholly  consequential,  and  Missouri.  —  OonsiUutionf  art.  iL  sec  21. 

that  in  ascertaining  them  there  is  neces-  "  Private  property  shaU  not  be  taken  or 

sarily  involved  an  incjuiry  into  the  effect  damaged  for  public  use  without  jut  eom- 

of  the  road  upon  the  property,  and  a  con-  pensation."    Payment  is  required  '*befora 

sideration  of  all  the  advantages  and  dis-  the  property  is  disturbed  or  right  of  owner 

advantages  resulting  and  to  result  there-  divested."     In  Blanchard  v.  Kansas  City 

from  ;  and  that  the  rule  established  under  (street  grade  case),   16    Fed.   Bep.  444 

the  General  Railroad  Act  must  govern  and  (1888),  the  facts  do  not  clearly  appear. 

control  awards  against  the  Elevated  Bail-  But  from  the  language  of  the  court  (Mr. 

way  Companies  made  under  the  Bapid  Justice  Miller),  it  seems  that  the  action 

Transit  Act.    The  court,  Brown,  J.,  de-  was  for  damages  for  cutting  down  the 

livering  the  opinion,  said  that  easements  grade  of  the  street  in  firont  of  the  phin- 

of  ingress  and  egress  and  of  light  and  air  tiff's  lot.     It  was  held  that  he  was  enti- 

"  cannot  be  severed  from  the  lands  abut-  tied   to  compensation.     In  another  esse 

ting  on  the  street,  and  the  effect  of  the  the  complainant  sought  an  iignnction  to 

construction  of  a  railroad  in  the  street  is  restrain  the  city  from  grading  in  inmt  of 

not  to  transfer  them  to  the  company,  but  his  lot.   A  grade  had  previooaly  been  cstsb- 

to  destroy  or  impair  them.    The  right  lished,  and  the  street  graded.    The  effect 

therefore  of  the  property  owner  to  compen-  of  the  proposed  change  of  grade  would 

sation  is  not  the  value  of  the  easements  have  been  to  damage  complainant's  lot  by 

in  the  street  separate  and  distinct  from  his  making  a  cut  in  fiont  thmo(  leaviqg  the 

abutting   property,  but  the  damage  his  lot  many  feet  above  the  street  as  newly 

property  sustains  as  a  result  or  consequence  graded.    The  ii^unction  was  granted  mitil 

ofthe  loss  of  these  easements."   The  record  compensation  should  be  madeu     McEboy 

in  the  case  showed  that  the  rental  value  of  v.  Kansas  City    (street  grade  case),  SI 

the  upper  floors  of  the  building  belonging  Fed.   Rep.   257   (1884),   Brewer,  J.     la 

to  plaintiff  had  been  diminished,  but  that  Werth  v.   Springfield  (street  grade  case 

the  rental  value  of  the  ground  floor  had  at  common  law),  78  Mo.  107  (1888),  the 

been  greatly  enhanced  in  value,  by  reason  court  said  :  '*  When  property  is  daoHged 

of  the  proximity  of  the  stairway  to  the  by  establishing  the  grade    of   a  stivet, 

railroad  station.    The  court  held  that,  in  or  by  raising  or  lowering  the  grade  of  a 

awarding  damages  to  the  owner,  the  effect  street  previously  established,  it  is  dam- 

upon  the  entire  property  should  be  con-  aged  for  public  use  within  the  meaning 

sidered,  and  not  merely  that  upon  any  of  the  Constitution."    But  the  point  tha 

particular  part  thereof.    See  anU,  sees,  stated  was  not  necessary  to  the  dedsioB 

587  d,  723  a-723  c,  and  cases.    Injunction  of  the  case.    The  case  came  up  on  df- 

refused;  the  proper  remedy  being,  in  the  murrer  to  the  petition  based  on  thegroond 

case  presented,  an  action  at  law.     Pekin  that  it  stated  no  cause  of  action.    The  fint 

r.  Winkel,  77  III  56  (1875).     CUy  held  count  charged  that  the  defendant  laisrd 

liable.     Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.  the  grade  in  a  negligent  and  Mnakil/ul 

r.  Reich,  101  111.  157  (1881);   Chicago  k  manner.    The  gist  of  the  petition  was, 

W.  Ind.  R.  R.  Co.  v.  Ayres,  106  111.  511  therefore,   the  negligence  in  raiang  tbt 

(1883),  railroad  companies  held  liable.  But  grade,  for  which  the  petition  on  its  &et 

q lucre  as  to  the  liability  of  the  municipal'  stated  a  good  cause  of  action  at  cooiiiMi 

ities  in  the  above  cases.     See  on  this  point  law ;  and  this  was  all  that  the  oaae  deodcd. 

the  later  case  of  Olney  i;.  Wharf  (railroad  On  this  point  the  oonrt  said :   '*  For  daai- 

in  street),  115  111.  519  (1886),  in  which  ages  arising  from  the  negligent  and anUl- 

the  court  held  that  the  city  was  not  liable  ful  execution  of  the  woric,  an  oidiMit 

in  such  a  cane,  saying  :   **  The  city  is  in  action  undoubtedly  still  remaint  to  tiw 

no  manner  liable,  but  the  liability  for  all  party  iigared.    We  are  of  opinioa  thst 
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tioned,  it  is  almost,  but  not  quite  universally  considered,  as  we  shall 
see  below,  that  they  are  not  liable  to  a  civil  action  for  damages 

the  fint  ooiint  states  a  cause  of  action."  grade  case),  28  Neb.  825  (18S8),  the  dam- 
Householder  V.  Kansss  City  (street  grade  age  for  which  compensation  was  allowed 
casir),  88  Mo.  488,  was  a  suit  for  damages  was  the  lowering  of  the  street  by  the  city, 
for  an  alleged  injury  to  a  lot  owned  by  thereby  making  a  cut  in  front  of  plain- 
plaintiff  occasioned  by  a  dumge  in  the  tifi's  premises.  It  seems,  though  it  is  not 
groiU  of  the  street  on  which  the  lot  abut-  clearly  stated,  that  the  grade  was  estab- 
ted.  Defendant  urged  that  the  provision  lished  then  for  the  first  time. 
of  the  Constitution  did  not  authorize  the  Pennstltania.  —  ConstiHUion,  art  ztL 
bringing  of  an  ordinary  action  for  damages,  sec.  8.  "  Municipal  and  other  corporations 
but  required  legislatbn  to  make  it  effective,  and  individuals  invested  with  the  privilege 
It  was  held  that  an  ordinary  action  could  of  taking  private  property  for  public  use, 
be  maintained.  In  Julia  Build.  Assoc,  v.  shall  make  just  compensation  for  proper* 
Bell  Teleph.  Co.  (telephone  poles  in  street),  ty  taken,  injured,  or  destroyed  by  the  con- 
88  Mo.  258  (1885),  the  court  held  that  the  struction  or  enlargement  of  their  works, 
erection  and  maintenance  of  telephone  poles  highways,  or  improvements,  which  corn- 
is  a  proper  use  of  a  street ;  that,  under  pensation  shall  be  paid  or  secured  be- 
tbe  rule  that  when  a  city  acquires  a  street  fore  such  taking,  injury,  or  destruction.*' 
by  condemnation  or  dedication  it  may  be  Under  the  above  provision  the  legislature 
pat  to  all  proper  uses  as  a  street  at  any  passed  an  act  that  "  where  the  proper 
time  thereafter,  the  abutting  owner  is  not  authorities  of  any  borough  have,  or  may 
entitled  to  compensation  for  such  use.  But  hereafter  change  the  grade  or  lines  of  any 
see  ofiie,  sec  698 ;  Index,  tit.  Telegraph  street^  thereby  causing  damage  to  the  own- 
FoU$.  In  Sheehy  v.  Kansas  City  Cable  Ry.  ers  of  abutting  property,  without  the  con- 
Co.  (grade  and  railroad  in  street),  94  Mo.  sent  of  such  owners,  the  court  shall  appoint 
575,  the  grade  of  a  street  as  established  in  commissioners  to  assess  the  damages."  It 
1879  in  front  of  plaintiff's  premises  was  was  held,  in  favor  of  a  church  corporation, 
lowered  more  than  fifteen  feet  by  the  de-  which  had  erected  a  church  edifice  prior 
iendant  railway  company,  acting  under  a  to  any  adoption  of  a  grade  of  the  street  by 
municipal  ordinance  of  1883.  It  was  the  borough,  that  a  change  from  the  natural 
held  that  the  plaintiff  was  entitled  to  grade  or  surface  is  within  the  act  the  same 
compensation.  The  dictum  in  W  erth  v.  as  a  change  from  grade  previously  made  by 
Springfield,  78  Mo.  107,  supra,  was  quoted  the  authorities.  New  Brighton  v.  United 
with  approvaL  Presb.  Church  (street  grade  case),  96  Pa. 
'S  nuRABKA.  —  ConstUuHcm,  art.  i  sec  St.  331  (1880).  The  court  avowedly  pro- 
21.  "  The  property  of  no  person  shall  be  ceeded  on  the  doctrine  of  giving  a  liberal 
taken  or  damaged  for  public  use  without  construction  to  this  remedial  statute  pro- 
just  compensation  therefor.*'  In  Gott-  vision,  and  it  clearly  did  so.  s.  v.  Hen- 
schalk  V.  C.  B.  &  Q.  R.  R.  Co.  (railroad  drick's  Appeal  (street  grade  case),  103 
in  street),  14  Keb.  550  (1883),  a  steam  Pa.  St.  358  (1883) ;  New  Brighton  Bor.  v. 
imilroad  was  constructed  in  a  street  on  Peirsol,  107  Pa.  St.  280.  Under  the  same 
which  plaintiff  was  an  abutting  owner,  provision,  and  the  legislation  of  the  State 
and  the  fee  of  which  was  in  the  city.  The  thereunder,  the  land-owner  is  entitled  to 
plaintiff  was.  held  to  be  entitled  to  com-  compensation  for  land  taken  for  opening 
pensation.  In  Harmon  r.  Omaha  (street  a  street,  and  in  addition  thereto,  to  the 
grade  case),  17  Neb.  548  (1885),  the  owner  damages  which  will  result  from  the  cut- 
of  land  abutting  on  a  street  had  erected  ting  and  grading  of  the  street,  if  such 
boildings  on  the  land  before  the  grade  was  grading  has  been  done.  If  it  is  graded 
established.  The  city  afterwards  estab-  afterwards,  the  damages  thereby  occa- 
lished  a  grade,  and  raised  the  street  so  sioned  may  be  subsequently  appraised* 
ibat  there  was  an  embankment  in  front  of  Pusey  v.  Allegheny  (street  grade  and  open* 
plaintiff'a  lot  It  was  held  that  the  city  ing),  98  Pa.  St.  522.  Under  this  provision 
liable.    In  Schalle  v,  Omaha  (street  a  county  is  liable  for  consequential  dam- 
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occasioned  by  defective  roads  and  bridges  under  their  control  as 
public  agencies,  unless  it  is  so  provided  by  statute,  while  a  different 


ages  to  privtite  property  injured,  but  not  fulness,  or  malice ;  approving  tbe  like 
actually  taken,  in  the  erection  of  a  county  of  Pa.  K.  R.  Co.  v.  Lippincott,  110  Pa.  St 
bridge.  Chester  Co.  v.  Brower,  117  Pa.  St.  472  ;  Marchant*8  Case  approved  in  Mont- 
647.  It  is  self-executing  and  extends  to  a  gomery  City  Council  v.  Townsend,  S4  Ala. 
county,  although  it  is  not  in  the  strict  478  (1887),  noted  tupra.  Injunction  re- 
technical  sense  a  municipal  corporation,  fused  to  property  owner  to  restrain  the 
Ih.  A  remedial  statute  giving  damages  municipality  from  reconstructing  and  en- 
for  change  of  grade  held  not  to  be  retro-  laiging  a  culvert  across  the  street,  which 
active  so  as  to  authorize  recovery  of  dam-  it  was  aUeged  would  cause  an  iignry  to 
ages  for  ii^urics  sustained  prior  to  the  Con*  his  lot  by  the  increased  force  and  ▼olnme 
stitution  of  1874.  Folkenson  v,  Easton  of  water  cast  upon  it  Scranton  City's 
Bor.,  116  Pa.  St.  523  (1887).  Right  of  Appeal,  121  Pa.  St  97  (1888). 
action  for  consequential  injuries  under  the  Texas — ConstUuiion^  art  L  aec  17. 
provision  accrues  when  the  particular  part  "  No  person's  property  shall  be  taken,  dam- 
of  theivork  causing  the  injury  is  actually  aged,  or  destroyed  for  or  applied  to  poUie 
undertaken.     O'Brien  v.  Pa.  S.  VaL  R.  R.  use,  without  adequate  compensation 


Co.,  119  Pa.  St.  184  (1888).  made,  nnless  by  the  consent  of  tnch  per- 

The  meaning  and  object  of  the  corutUu*  son." 
tional  provision  were  fully  considered  in         In  Gulf,  Col.  &  S.  F.  B.   R.  Co.  «. 

Pa.  K.  R.  Co.  v.  Marchant,  119  Pa.  St  541  Eddins  (railroad  in  street),  60  Tez.  «56 

(18S8).     The  conclusion  reached  was  that  (1884),  the  defendant  railroad  company 

the  words  **  injured  or  destroyed  "  mean  had  built  a  railroad  in  a  street  on  which 

a  legal  wrong  or  injury,  and  that  while  plaintiff  was  an  abutting  owner,  thereby 

they  relate  to  injuries  which  are  usually  damaging  his  property.     It  was  held  that 

termed  consequential,   nevertheless  they  plaintiff  was  entitled    to   oompenaatkm. 

are   confined   to  such  injuries   to   one's  The  same  facts  and  rule  in  Golf,  Col.  4  8. 

property  as  are  actual,  positive,  and  vi^  F.   R.   R.   Co.  v.  Fuller,   <Sd    Tez.  467 

ible,  the  natural  and  necessary  results  of  (1885) ;  and  in  Same  «.  Gravea,  1  Tez. 

the  original  construction  or  enlargement,  App.   Civ.  Causes,  sec.   579   (1883).    In 

and  of  such  certain  character  that  the  Belt  Line  Street  Ry.  Co.  v.  Crabtree  (rail- 

com^iensation  therefor  may  be  ascertained  road  in  street),  2  Tez.  App.  C  C  sec 

and  paid,  or  secured,  in  advance,  as  pro-  662   (1885),  defendant  railway  company 

vided  in  the  Constitution ;  the  purpose  of  constructed  its  railroad  in  a  street,  tluow- 

the  Constitution  being  to  give  a  remedy  for  ing  up  an  embankment  from  foor  to  five 

legal  wrongs,  not  for  such  injuries  as  are  feet  high  in  front  of  plaintifiTs  premiMii 

d/imnum  absque  injuria^  among  which  are  thus  cutting    off  or    obatructiiig   acceM 

those  which  result  from  the  use  and  en-  thereto.     It  was  held  that  plaintiff  was 

joyment  of  a  man's  own  property  in  a  entitled  to  compensation.     In  Bonndi  n 

lawful    manner  without   negligence  and  Kirven  (change  of  road  to  different  cka), 

without   malice.     Applying   these   prin-  68  Tez.  159  (1885),  a  third-cla«  road  had 

ciples,   it  was  held    that  where   a  rail-  been  changed  into  a  second-claa  road.    A 

road  company  had,  under  legislative  au-  third-class  road  need  be  only  twenty  fcet 

thority,   constructed   its  railroad  on  its  wide,  and  the  owner  of  the  land  tbroii^ 

own  property  into  the  heart  of  a  city,  and  over  which  it  passes  may  hang  ^stet 

without  taking  any  portion  of  the  prop-  across  the  road  to  enolooe  bis  land^  hot  a 

erty  of  the  plaintiff,  and  without  occupy-  second-class  road  roust  be  thirty  feet  widi^ 

ing  any  part  of  the  streets  on  which  the  and  there  is  no  authority  for  any  ohttinc- 

plaintiffs  property  abutted,   it  was  not  tion  by  gates  or  otherwiae.      It  was  bsU 

liable  for  the  indirect  injuries  which  he  that  Uiis  was  a  case  for  oompenaatiQB. 

sustained  merely  as  the  result  of  the  sub-  The  facts  seem  to  include  both  a  taking 

sequent  enlargement  of  its  railroad  in  a  and  a  damaging.     See,  also,  Bradlqr  •• 

lawful  manner  without  negligence,  unskil-  State,  22  Tez.  App.  880  (1S86). 
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rule  on  this  subject  is  generally  held  in  respect  of  municipal  corpo- 
rations proper. 

§  997.  Unsafe  Btreeta ;  Quasi  Corporationa. — In  the  United  States, 
there  is  no  common-law  obligation  resting  upon  qv^si  corporations, 
such  as  counties,  townships,  and  New  England  towns,  to  repair  high- 
ways, streets,  or  bridges  within  their  limits,  and  they  are  not  obliged 
to  do  so  unless  by  force  of  statute.  Even  when  the  legislature  enjoins 
upon  corporations  of  this  character  the  duty  to  make  and  repair 
roads,  streets,  and  bridges,  and  confers  the  power  to  levy  taxes 
therefor,  the  general  tenor  of  the  decisions  is  to  treat  this  as  a  pub- 
lie,  and  not  a  corporate,  duty,  and  to  regard  such  corporations,  in  this 
respect,  as  public  or  State  agencies,  and  not  liable  to  be  sued  civilly 
for  damages  caused  by  the  neglect  to  perform  this  duty,  unless  the 
action  be  expressly  given  by  statute.^ 

West  Virginia.  —  QnutUtUion,  art.  iii.  grade  it  in  nearly  or  quite  its  entire  width. 

sec  9.     "  Private  property  shaU  not  be  The    court   held  that   if   sach  grading, 

taken  or  damaged  for  pnblic  use  without  whether  it  left   the  street  at  the  same 

just  compensation."  height  as  the  old  turnpike  road-bed  or 

In  Johnson  v.  Parkersbuig  (street  grade  not,  injured  the  plaintiflTs  property,  he 
case),  16  W.  Va.  402  (1880),  the  grade  of  was  entitled  to  compensation, 
a  street  which  had  been  established  ori-  ^  AnU,  sees.  25,  728,  note,  961-967, 
ginally  was  raised  by  the  city  by  filling  in,  and  cases  cited ;  Sutton  v.  Board,  41 
ao  that  there  was  an  embankment  left  in  Miss.  236  (1866)  ;  Larkin  v.  Saginaw 
front  of  plaintiffs  premises.  It  was  held  County,  11  Mich.  88  ;  Cooley  v.  Essex 
that  he  was  entitled  to  compensation.  In  Co.  Freeh.,  27  N.  J.  L.  415  (1859), 
Sfiencer  v.  R.  R.  Co.  (railroad  in  street),  approving  Sussex  Co.  Freeh,  v.  Strader, 
23  W.  Va.  406  (1884),  a  railroad  com-  3  Harr.  (18  N.  J.  L.)  108  (1840) ;  Pray 
pany,  under  municipal  authority,  built  a  v.  Jersey  City,  32  N.  J.  L.  394  ;  Bip- 
railroad  through  a  street  on  a  trestle  thirty  ley  v,  Essex  Co.  Freeh.,  40  N.  J.  L. 
feet  high.  The  plaintiff,  an  abutting  45  ;  Huffman  v.  San  Joaquin  County,  21 
owner,  had  obtained  an  injunction,  and  Cal.  426 ;  Hedges  v.  Madison  County,  6 
the  case  came  up  on  a  motion  to  dissolve  IlL  567  ;  Detroit  v.  Blackeby,  21  Mich. 
the  injunction.  The  court  granted  the  84,  per  Campbell,  C.  J.  ;  McCutcheon  r. 
motion,  but  seemed  to  regard  the  case  as  Homer,  48  Mich.  488 ;  Soper  v.  Henry 
the  proper  subject  of  an  action  at  law  for  County,  26  Iowa,  264  (1868) ;  Askew  v, 
damages.  In  Hutchinson  v.  Parkersbuig  Hale  County,  54  Ala.  639.  See,  also, 
(atreet  grade  ca.<»e),  25  W.  Va.  226  (1884),  Barbour  County  v.  Horn,  48  Ala.  566 
the  plaintiff  was  an  abutting  owner  on  a  (1872)  ;  Covington  County  v.  Kinney,  45 
•treet  which  was  formerly  a  turnpike.  Ala.  176  (1871) ;  Sims  v.  Butler  County, 
The  charter  under  which  the  land  was  49  Ala.  110  (1873);  Wyandotte  r.  Seltz, 
taken  for  the  turnpike  authorized  the  21  Kan.  649 ;  HamUton  Co.  Comm'rs  i;. 
taking  of  a  strip  sixty  feet  wide,  but  Mighels,  7  Ohio  St  109;  McCutcheon  v, 
pnmded  that  the  road-bed  should  be  not  Homer,  11  C.  L.  J.  16 ;  Atchison  v. 
more  than  eighteen  feet  wide.  After-  Jansen,  21  Kan.  560 ;  and  see  cases 
wards  the  limits  of  the  city  of  Parkers-  cited  in  that  State  in  which  counties  are 
baig  were  extended  so  as  to  include  that  held  responsible  for  safe  condition  of  pub- 
part  of  the  turnpike  opposite  the  plain-  lie  bridges.  Granger  v.  Pulaski  County, 
tiff's  premises.  The  turnpike  became  a  26  Ark.  37  (1870).  The  subject  of  im- 
pablic  street,  and  the  city  proceeded  to  plied  liability  is  learnedly  examined  in 
VOL.  n.  —  88 
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§  998.  Unsafe  Streets ;  dtiee  and  Cliartered  Monioipal  Corporattoat. 

The  general  doctrine  of  the  American  courts,  as  we  shall  presently 

Hill  V,  Boston,  122  Blaas.   844  (1877) ;  oTemiled  the  contraiy  holding  in  Soath 

a.  c.  28  Am.  Bep.  382,  where  the  caaes  Ottawa  v.    Potter,  80  IlL   296  ;    &  K 

are  fully  collected  and  reviewed  by  &ray,  Rnasell  v.  Steaben,  57  IlL  35 ;  White  t. 

C.  J. ;  fally  noted,  mpra,  sec   965 ;  fol-  Bond  Ck>.  58   111.  297  (1871)    (defeetiTe 

lowed  Tlndley  v.  Salem,  187  Mass.  171 ;  bridge) ;  a.  c.  11  Am.  Bep.  65 ;  Meehan- 

People  V.  Auditors,  74  N.  Y.  810 ;  Car-  icsburg  e.  Meredith,  54  lH  84  (1870) ; 

penter  v.  Cohoes,  21  Alb.  L.  J.  874  ;  Peo-  ante,  aec   728  ;   pod,    seca.    068,  1017- 

ple  V.  Auditors,  75  N.  Y.  817 ;  18  Am.  1028  a.    See  Jadge  Thompaon'a  Taloable 

Law  Bev.  1008 ;  Manuel  r.  Cumberland  work  on  Negligence,  chapa.  zr.  and  zri, 

Co.  Comm*rs,  98  N.  C.  9 ;  Chick  v.  New-  where  some  of  the  leading  caaea  an  le- 


berry  County,  27  S.  C.  419,  where  a  sUU-  printed  and  annotated. 

tUe  making  etnmiieg  liable  for  damages  ^ru^^fM.*  Under  a  atatnto  which  providei 

caused  by  defective  highways,  causeways,  that "  an  action  may  be  maintained  agusit 

or  bridges,  was  held  not  to  render  them  a  county,  either  upon  oontraet  or  for  an  ta- 

liable  for  injuries  caused  by  a  defective  Jury  to  the  righto  of  the  plaintiff  aridqg 

ferry-boat,  though  the  ferry  connected  the  from  some  act  or  omiaiion  of  the  ooaaty,** 

highway  on  opposite  banks  of  a   river,  it  is  held  in  Oregon  that  the  connty  ia  lia- 

In  Hartford  Co.  Comm*rs  v.  Hamilton,  60  ble  for  an  injury  eaueed  by  lAe  road  mtper^ 

Md.  840,  a  oounty  was  held  in  damages  vuor*B  neglect  to  repair  a  dtfeetiwe  bridge, 

for  injuries  caused  by  a  defective  public  the  county  having  the  power  to  iqipoint 

road,  under  a  atatute  requiring  the  connty  and  remove  snch  auperviaoTL     McCaBa 

authorities  to  keep  snch  roads  in  repair.  «.   Mnltnomah  Connty,  8  Orqg.  424 ;  fol- 

Commissioners  of  highways  in  New  lowed  in  Sheridan  v,  Salem,  14  Oreg.  S88 
Fork  are  liable  individually  for  an  iiijury  (defective  sidewalk) ;  Fiaitinan  m.  Goonty 
resulting  from  their  neglect  to  repair  a  of  Clackamas,  82  Fed.  Bep.  84.  Sea  gen- 
highway,  if  they  have  funds  in  their  erally  as  to  bridgea  and  dnty  to  lepair,  S 
hands  for  that  purpose  ;  but  they  cannot  Thompe.  Keg.  770,  798-797 ;  Indss,  tit 
bind  the  town  for  their  misconduct  or  Bridge. 

neglect    People  v.  Auditors,  75  N.  Y.  Where  a  (nxoZ  eompomy  ia  by  ita  chaitrr 

316 .  required  "  to  bnild  and  keep  in  good  rp- 

The  dietinetiona  adverted  to  in  the  text  ^peir  bridges**  where  the  carnal  ^umidcnm* 

between  the  two  claseee  of  eorporationa  in  road,  it  is  liable  to  a  traveller  for  the  ii« 

respect  of  implied  liability,  are  well  illus-  jury  caused   by  an   insnlBcient   bridge, 

trated  by  the   decisions  in  the  State  of  though  there  be  no  wilfal  or  aetaal  iieg> 

Illinois.     Id  Hedges  v.  Madison  County,  ligenoe  on  the  part  of  the  company.   Fil  k 

6  IlL  806,  it  was  held  that  counties  toere  O.  Canal  Co.  v.  Graham,  68  Pa.  St  SM 

no< /ia62tf  to  a  private  action  for  defective  (1869).  For  what  defecto  liable.   Ih.; 

highways.    Subsequently  it  was  held  to  sec.  1087,  and  note.    It  is  not 

be  otherwise  as  respects  chartered  cities  or  the  duty  of  a  municipal  corporatioa  ts 

ordinary  municipal  corporations.   Brown-  make  the  bridges  within  ito  oorpontr  linriti 

ing  V.  Springfield,  17  III.  148,  which  case  absolutely  secure^  or  to  fmliy  pnttd  tha 

has  been  repeatedly  followed  in  that  State,  public  from  i^jniy.     It  is  ths  daty  of 

Post,  sees.  1017-1023  b,  and  cases  cited,  such    corporation    to    exefciss    oMoMf 

In    Waltham    v,    Kemper,    55    111.    846  pmdence    to    accomplish    such    naslls 

(1870),  the  question  arose,  whether  towns  Grayville  v.  Whitaker,  85  III.  489  (1878). 

in  that  State  were  under  such  a  liability,  If  a  city  nndertakea  to  baBd  a  bri4f9 

and  the  court  reganled  them  as  standing  it  ia  bound  to  nae   dne  cars  to  keep  it 

on  the  same  footing  as  counties,  treating  in  a  reasonaUy  safe  conditkxi  for  peUie 

them  as  civil  divisions  of  counties  merely,  travel    The  rule  that  a  mimieipsl  coipa- 

and  not  liable  to  an  action  at  common  law  ration  acta  judicially  in  selecting  a  ^Jua 

for  the  neglect  of  officers.    A  statute  giv-  for  pablie  iraprovementa,  and  will  not  It 

ing  the  action  ia  essential,  and  the  court  liable  for  ii^nries  csoied  hf  dsfeeti  ia  the 
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see, in  respect  of  municipal  corporations  proper,  has  been  to  hold  them 
eivilly  liable^  for  injuries  from  defective  streets,  although  the  ground 


plaOy  held  not  to  apply  to  bridges.  Jor- 
dan V.  Hannibal,  87  Mo.  678.  Where  the 
power  of  a  city  oyer  a  bridge  within  its 
limiti  &B  ezeluaive,  a  corresponding  dnty 
to  keq»  foch  bridge  in  jsoch  repair  as  the 
safety  and  convenience  of  the  public  may 
require,  necessarily  resolts  therefrom;  and 
wKerea  bridge  orer  a  canal  within  the 
cdty's  limits  is  suffend  to  decay,  and  the 
city  fails  to  erect  another,  the  city  will 
be  liable  to  respond  in  damages  to  the  rep- 
resentatiTes  of  one  who  was  drowned  in 
attempting  to  ford  saoh  oanaL  Lowery  v, 
Delphi,  55  Ind.  250  (1877) ;  quare.  A 
bridge  wholly  within  the  limits  of  a  city 
is,  indnding  its  approaches,  a  part  of  a 
ttneif  and  requires  the  same  care  nnder  the 
sasie  liability.  Eudora  v.  Miller,  80  Kan. 
494 ;  Atlanta  v.  Bnchanan,  76  6a.  585. 
A  city  mnst  keep  in  repair  a  bridge  within 
its  limits  originally  bvdlt  and  maintained 
by  a  county  as  a  part  of  the  highway,  and 
is  liable  for  ii^nries  caused  by  its  neglect 
in  not  rspairing  it.  Ooehen  v.  Myers,  119 
Ind.  196  (1889).  A  city  is  not  bound  to 
pioteet  the  entrance  to  a  draw-bridge  by  a 
gato  so  constructed  that  a  boy  cannot  climb 
orer  it  or  creep  under  it,  provided  it  is 
sufficient  to  stop  pedestrians.  Maginnis  v. 
Brooklyn,  26  K.  T.  St.  Rep.  689.  A 
city  held  not  to  be  liable  for  defectiye 
canal-bridge  approaches  on  State  lands. 
Carpenter  v.  Cohoes,  81  N.  Y.  21 ;  s.  c.  21 
Alb.  L.  J.  874  ;  Yeeder  v.  Little  Falls,  100 
K.  Y.  848  ;  and  distinguish  Sewell  v.  Co- 
hoes, 75  N.  Y.  45  ;  Bnisso  v.  Buffalo,  90 
N.  Y.  679 ;  New  York  v.  Sheffield,  4  Wall. 
189. 

OBmada  ttaitUes  and  decinom.  The 
MonSeipal  Act  of  Upper  Canada  contains 
tiia  following  very  carefully  framed  sec- 
tioQ  :  **  Sec.  581.  Every  such  road,  street, 
bridge,  and  lughway  shall  be  kept  in  repair 
by  the  corporation.  The  default  of  the 
corpowiion  so  to  keep  in  repair  shall  be  a 
r,  punishable  by  fine  in  the 


discretion  of  the  court,  and  the  corpora- 
tion shall  be  further  civilly  responsible  for 
all  damages  susUdned  by  any  person  by 
reason  of  such  defuilt,  but  the  action  must 
be  brought  within  three  months  after  the 
damages  have  been  sustained ;  and  this 
section  shall  not  apply  to  any  road,  street, 
bridge,  or  highway  laid  out  without  the 
consent  of  the  corporation  by  by-law,  un- 
til established  and  assumed  by  by-law." 
Harr.  Munic.  Man.  (5th  ed.)  p.  486.  The 
following  notes  of  decisions  under  the 
statute  are  taken  from  the  volume  last 
quoted. 

The  phrase  "kept  in  repair*'  is  not  to 
be  eonatrued  as  if  it  meant  "construc- 
tion *'  in  the  first  instance.  The  Queen 
V.  Epsom  Union  Guard,  8  L.  T.  R.  n.  a. 
888.  The  words  "keeping  in  repair" 
should  be  construed  with  a  reasonable 
attention  to  circumstances.  A  new  side 
line  or  concession  line  opened  in  a  township 
thinly  scattered  could  scarcely  be  expected 
to  be  found  in  as  perfect  a  condition  as 
an  old  highway  in  a  well-settled  town- 
ship. Per  KobiHSon,  C.  J.,  in  Colbeck  v. 
Brantford  Corp.,  21  Up.  Can.  Q.  B.  276. 
[See  also.  Castor  v.  Uxbridge,  89  Up.  Can. 
Q.  B.  118 ;  and  additional  cases  in  Harr. 
Munic  Man.  (5th  ed.  by  Mr.  Joseph)  p. 
487  et  seq.] 

It  is  no  defence  to  an  action  against  a 
municipal  corporation  for  negligence  in 
the  non-repair  of  a  road,  that  it  ap- 
pointed a  proper  overseer  of  highways, 
and  gave  him  means  and  authority  to 
keep  the  road  in  good  order.  The  muni- 
cipal corporation  is,  as  it  were,  itself  the 
overseer  of  the  highway,  and  on  this  prin- 
ciple bound  to  keep  it  in  repair.  It  has 
not  only  the  duty  thrown  expressly  upon 
it  of  keeping  highways  in  repair,  but  has 
all  necessary  powers  given  it  for  enabling 
it  to  perform  that  duty.  The  corporation 
must  at  ite  peril  answer  for  the  conse- 
quences of  the  duty  not  being  performed. 


»  /J0Y1,  sees.  1017-1028  b,  where  the  H.  Comm'rs,  7  Wend.  474 ;  Chidsey  v, 

wakiaA  is  discussed,  the  cases  cited,  and  Canton,  17  Conn.  475 ;   Riddle  v.  Merri- 

the  result  summed  up.     Morey  v.  New-  mac  River  Canal  Prop.,  7  Mass.  169;  Bige- 

fuM^  8    Barbi   645  ;   People  v.  Hudson  low  v.  Randolph^  14  Gray,  541. 
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for  the  distinction  — which  gives  an  action  if  the  injury  happens 
within  the  limits  of  a  municipality  having  control  of  the  streets 
therein,  and  denies  it  if  it  happens  within  the  limits  of  a  township 
or  county  having  like  control  over  the  highways,  and  adequate 
means  of  discharging  its  public  duties  in  respect  thereto  —  is  not  as 
satisfactory  to  the  mind  as  could  be  desired.^  With  few  exceptions 
the  courts  have  agreed  in  holding  that  these  lower  or  more  general 
forms  of  corporate  organization,  being  regarded  as  mere  State  agen- 
cies, are  not  impliedly  liable  to  such  actions.  There  is  somewhat 
more  diversity  of  view  respecting  the  implied  liability  of  municipal 
corporations  proper,  where  the  control  over  streets  exists,  but  no 
action  for  neglect  is  expressly  given ;  still,  the  two  classes  of  cases 
establish,  upon  authority,  the  distinction  mentioned. 

The  difficulties  in  the  way  of  maintaining  this  distinction  have 
induced  some  courts  to  reject  it.  Thus  in  Indiana  the  liability  of 
a  municipal  corporation  proper  for  damages  caused  to  travellers  by 
defective  streets,  without  a  statute  giving  the  action,  is  asserted. 

The  negligence  of  its  officers  or  seirants  is  Corp.,  18  Up.  Can.  C.  P.  109.  The  ita(- 
no  answer.  Per  HobinsoTi,  C.  J.,  in  Col-  tUe  begins  to  run  from  the  oocomnce  of 
beck  V.  Brantford  Corp.,  21  Up.  Can.  Q.  B.  the  accident,  not  from  the  death.  IliOor 
276.  Independently  of  the  statute  it  v.  North  Fredericksbnrgh  Corp.,  25 
would  appear  that  there  is  a  common-  Up.  Can.  Q.  B.  81.  So  where  pLdntifri 
law  duty  cast  on  municipal  corporations  mare  fell  Uirongh  a  bridge  and  was  in- 
to repair  and  keep  in  repair  the  roads  jured,  but  did  not  die  for  four  monthi 
which  are  within  their  jurisdiction,  and  afterwards,  when  the  action  wai  broQ^t, 
for  which  they  have  power  to  raise  the  it  was  held  to  be  too  late.  His  damsges, 
requisite  funds.  See  Wellington  v.  Wil-  in  the  words  of  the  statute,  were  then  and 
son,  14  Up.  Can.  C.  P.  299  ;  s.  a  16  Up.  from  that  time  sustained.  The  sabeequcnt 
Can.  C.  P.  124  ;  Harrold  v.  Simcoe  Ky.  Co.,  death  of  the  mare  was  merely  additioDAl  eri- 
16  Up.  Can.  C.  P.  43.  But  it  is  not  their  dence  of  the  extent  of  his  damages.  The 
duty,  either  under  the  statute  or  at  com-  damage  was  not  the  less  becanee  be  did 
mon  law,  to  lay  a  plank  from  each  man's  not  at  the  time  know  its  fuU  extent,  ii. 
house  across  a  ditch  to  the  street,  and  to  ^  Mr.  Justice  Mclver,  of  Soath  Ctro* 
keep  such  planks  in  repair.  McCarthy  v.  lina,  says  it  is  '*  abeolutely  impoesible  to 
Oshawa,  19  Up.  Can.  Q.  B.  245.  The  Urn-  perceive  any  good  reason"  for  the  dis- 
UcUion  as  to  time  (three  months)  applies  tinction.  Young  v.  Charleston,  20  S.  C 
only  to  acts  of  omission,  i.  e.,  non-repair,  116  (holding  that  there  is  no  liability,  ii 
but  not  to  acts  of  commission,  as  negli-  that  State,  upon  municipal  eoiporatioot 
gently  placing  gravel  on  the  sides  of  the  for  injuries  caused  by  defects  in 


road  and  taking  no  precaution  to  prevent  unless  imposed  by  statute.    See  also  Chick 

persons  passing  along  the  road  from  run-  v.  Newberry  County,  27  S.  C  419).    Aad 

ning  against  these  heaps,  whereby  a  per-  in  Eastman  v.  Clackamas  Connty  (ONfw), 

son  so  driving  might  run  against  the  heaps  82  Fed.  Rep.  24,  Deady^  J.,  said  the  dir 

and  be  injured.    Rowe  v.  Leeds,  18  Up.  tinction  was  "  without  any  snbstsntial  dif> 

Can.  Q.  B.  575.    Where  the  section  is  ap-  ference."    In  Arkadelphia  v.  WindbsB,  49 

plicable,  no  additional  time  is  given  to  Ark.  139  (1886),  Battle^  J.,  said:  ''Sock 

a  legal  representative  to  bring  the  action,  a  distinction  would  be  contrsij  to  ewy 

owing  to  the  death  of  the  intestate,  by  principle  of  fairness,  reason,  and  jiMkioii* 

reason   of  negligence  within   the  mean-  Post^  sees.  1023  a,  10286. 
ing  of  the  section.    Turner  v.  Brantfoid         ^  Grove  v.  Ft  Wayne^  45  Ind.  491 
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The  liability,  says  the  court, "  grows  out  of  the  power"  conferred 
upon  the  city  over  its  streets  and  bridges,  and  its  duty  to  keep  them 
in  reasonable  repair,  having  the  power  to  raise  means  for  that  pur- 
pose." ^  In  the  cases  cited  the  same  doctrine  was  applied  to  counties 
in  respect  to  county  bridges,  the  statute  enacting  that  they  "  shall 
cause  all  bridges  to  be  kept  in  repair,"  and  providing  the  means  to  dis- 
chaige  this  duty.  The  court  refers  to  many  of  the  conflicting  cases 
as  to  the  liability  of  counties  for  defective  bridges,  and  (Concludes 
that  there  is  no  satisfactory  reason  for  a  different  rule,  in  respect  to 
defective  streets  and  highways,  between  a  municipal  corporation 
proper  and  a  county,  since  both  are  created  by  the  legislature  for 
public  purposes,  and  the  ground  of  the  action  is  the  failure  to  per- 
form a  duty  imposed  by  law,  whereby  the  traveller  suffers  an  injury. 
To  a  limited  extent  the  same  view  has  been  elsewhere  taken.  It 
must  be  confessed  that  where  the  duty  to  repair  is  expressly  enjoined 
by  statute,  but  no  action  is  expressly  given,  it  is  not  easy  to  set 
forth  clear  grounds  for  the  distinction  as  to  the  liability  of  cities  and 
counties  in  respect  of  the  duty  to  keep  the  streets  and  highways 
under  their  several  jurisdictions  in  repair,  whereby  the  former  are 
held  to  an  implied  civil  liability  for  damages  caused  by  the  neglect 
of  this  duty,  and  the  latter  are  held  not  to  be  thus  liable.  Discard- 
ing this  distinction,  the  courts  in  a  few  States  have  decided  that 
counties  and  cities  are  equally  free  from  implied  civil  liability  in 
such  cases.^ 


§  999.  TJnMBie  Streets  ;  CaaeB  ClassifiecL  —  The  course  of  decision 
an  this  subject  throughout  the  Union  is  fully  shown  in  the  notes.^ 
The  cases  may  be  grouped  into  the  following  classes :  — 

First  Where  neither  chartered  cities  nor  counties  or  other 
qua^  corporations  are  held  to  an  implied  civil  liability.     Only 


1  HoDse  V.  Montgomery  Ca  Comm'rs, 
60  Ind.  580  (1878),  per  Warden,  J. ;  s.  c. 
7  Gent.  L.  Joar.  127  ;  followed  in  Morgan 
Co.  Comtn'ra  v,  Pritchett,  85  Ind.  68; 
HowAid  Co.  Comm'rs  v.  Legg,  93  Ind.  523; 
Btftte  V.  Gibeon  Co.  Comm'rs,  80  Ind.  478 
(holding  also  that  mandamtis  will  lie  to 
eompel  a  county  to  repair  or  replace  a 
Mdge).  Ab  to  negligence  in  adopting  an 
inraiBcient  plan  for  a  county  bridge,  see 
FeigUBon  v.  Dayis  Co.,  57  la.  601.  As  will 
be  Men  in  the  notes  further  on,  the  same 
▼lew  has  been  adopted  in  a  few  other  States. 
Infra,  sees.  1017-1023  b,  and  cases  in  notes. 

>  Detroit  v,  Blackeby,  21  Mich.  84  ; 
Havaaota  v.  Pearce,  46  Tex.  525.    A  muni- 


cipal corporation,  having  by  its  charter 
"exclusive  control  and  power  over  its 
streets,  alleys,  and  public  grounds  and 
highways,"  is  not  liable  to  an  action  by  a 
citizen  who  has  suffered  injury  by  a  negli- 
gent want  of  ropair  in  its  street,  unless 
coupled  with  such  powers  is  an  express 
or  implied  condition  that  it  shall  be  liable 
for  such  injuries.  Navasota  v.  Pearce, 
supra,  since  overruled,  and  city  held  liable 
though  not  made  so  by  statute.  Galves- 
ton V.  Posnainsky,  62  Tex.  118.  Other 
cases  to  the  same  effect  are  cited.  Infra, 
sees.  1017-1028  b,  and  notes. 

*  AnU,  sees.  961-969.    Posi,  sees.  1000, 
1017  etseq,;  102S  a,  lQ2Zb. 
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a  few  States  have  adopted  this  extreme  view  of  exempting  citieB 
from  liability  in  this  respect. 

Second.  Where  the  reverse  is  held,  and  both  chartered  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for 
their  neglect  of  the  duty  in  question.  This  doctrine  pievails 
in  a  small  number  of  States. 

Third,  Where  municipal  corporations  proper,  such  as  ehar* 
tered  cities,  are  held  to  an  implied  civil  liability  for  damages 
caused  to  travellers  for  defective  and  unsafe  streets  under  tl^ 
control,  but  denying  that  such  a  liability  attaches  to  counties  or 
other  quasi  corporations  as  respects  highways  and  bridges  under 
their  charge.  This  distinction  has  received  judicial  sanction  in 
a  large  majority  of  the  States,  where  the  legislation  is  silent  in 
respect  of  corporate  liability. 


§  1000  (786).  Uasafe  Highways  and  Btreeta ;  UabiUty  of  How 
Bngland  Towns  and  Citiea.  —  The  difficulty  of  satisfactorily  de- 
fining the  grounds  of  the  difTerence  in  the  liability  of  the  two 
classes  of  corporations  is  avoided  in  the  New  England  States  by 
the  course  of  adjudication  therein.  It  was  decided,  as  we  have 
seen,  at  an  early  day,  that  towns  ^  were  not  liable  to  such  actions 
unless  the  liability  be  created  by  statute.  This  doctrine  has  been 
maintained  ever  since,  and  it  applies,  as  respects  defective  and 
unsafe  ways,  equally  to  streets  in  cities  and  highways  in  towns.  It 
being  established  that  there  was  no  common-law  obligation  upon 
towns  to  respond  for  neglect  of  duty  in  respect  of  highways  and 
bridges,  the  legislature  of  each  of  the  New  England  States  has  im- 
posed the  duty  upon  towns  to  keep  their  highways  in  repair,  so  as 
to  be  safe  and  convenient  for  travellers,  and  has  given,  in  terms, 
to  persons  injured  by  neglect  to  discharge  this  duty,  an  action 
against  the  town.  The  substance  of  the  statutes  of  thfi  New  Eng- 
land States  in  this  respect,  and  upon  which  the  decisions  to  be 
referred  to  have  been  made,  is  given  in  the  note.^    Upon  miihef 


1  Supra,  aecs.  962»  964.  As  to  natare 
of  New  England  towns.    ArUct  sec.  2S. 

'^  Massachusetts  Statute.  —  By  the  Re« 
vised  Statutes,  chap.  xxv.  sec.  1,  "All 
highways,  townways,  causeways,  and 
bridges  within  the  bounds  of  any  town  '* 
are  reciuiretl  to  **  be  kept  in  repair  at  the 
expense  of  such  town,  so  that  the  same 
may  be  safe  and  eonvenieiU  for  travellers, 
with  tlieir  hors(»!i,  teams,  and  carriages,  at 
all  seasono  of  the  year."  By  sec.  22,  it  is 
provided  that  "  if  any  person  shall  receive 


any  i^jaiyin  his  person  or  propeityby 
reason  of  any  defed  or  %o€aU  <if  rtfoit, 
which  has  existed  for  the  space  ii  twenty- 
four  hours  in  any  highway,"  he  may  r«- 
co^aer  compenMOtwn  thert/or.  And  the  nmt 
provision,  with  the  exception  of  the  Ub- 
itation  of  twenty-four  honra,  is  re-enaeted 
in  the  statute  of  1S50,  chap,  t.,  and,  ia 
substance,  in  the  General  Statatos  «f 
1860,  chap.  xliv.  sec  22,  |>.  847.  By  tbi 
Act  of  1877,  the  liabiUty  ia  modiM.  it 
being  made  a  condition  of  liability  that 


§  1000                           UABIUTT :    UNSAFE  STREETS.  1251 

towns  nor  cities,  in  the  view  of  the  courts  of  New  England,  is  there 
any  implied  or  common4aw  civil  liability  for  injuries  resulting  from 

the  town  "  had  reasonable  notice  of  the  age  in  an  action  against  snch  town  or 

defect,  or  might  have  had  notice  thereof  parish.    And  the  said  town  shall  have  a 

by  the  exercise  of  proper  care  and  dili-  remedy  over  against  the  surveyor  of  high- 

gence,"  and  that  **  the  defect  could  have  ways  through  whose  fault  or  neglect  the 

been  prevented    by  reasonable  care  and  same  happened.*'    Revised  Statutes,  chap, 

diligence   on    the   part    of    the    town."  xlvii.  sec  1.     See  Act  1878,  chap.  75,  as 

Booney   v,   Randolph,    128    Mass.   580  ;  to  liability  for  defects  caused  by  snow. 

Hayes  v.  Cambridge,  138  Mass.  461 ;  8.  c.  Maine    Statute.  — By   the    statute  in 

186  Mass.  402  ;   Hanscom  r.  Boston,  141  Maine  (Revised  Statute  of   1841,  chap. 

Mifli.  242 ;  Olsen  v,  Worcester,  142  Mass.  xxv.),  all  highways,  &c,  are  to  be  **krpt 

586.     History  of  legislation   traced  by  in  repair  and  amended  from  time  to  time, 

JBToor,  J.,  Stanton  9.  Springfield,  12  Allen  that  the  same  may  be  safe  and  convenieni 

(Mass.),  566;  hy  Oray,  C.  J.,  in  Hill  r.  for  travellers,"  &c.     In  default  thereof, 

Boston,  122   Mass.  844   (1877),    (noted,  the  town  in  which  such  neglect  of  duty 

tupnL,  sec.  965) ;  by  AUen,  J.,  in  Post  r.  occurs  is  made  liable.    And  any  person 

Boston,  141  Mass.  189;  and  by  C,  JUen,  receiving  "any  bodily  injury,"  or  suffer- 

J.,  in  Tindley  v,  Salem,  137  Mass.  171  ;  ing  "any  damage  in  his  property,  through 

Flanders  v.  Norwood,  141  Mass.  17.  ftny  defect  or  want  of  repairs,  .  .  .  may 

Rhode  Tdand.  —  Substantially  the  same,  recover,  in  a  special  action  of  the  case,  of 

Constmed,  Providence  v,  Clapp,  17  How.  the  county,  to?m,  or  persons  who  are  by 

161.  law  liable  to  repair  the  sani^  the  amount 

VermofU  Statute.  —  The  language  of  of  damages  thereby  sustained,  if  such 
the  yemioni  statute  in  force  until  1880  county,  town,  or  i)erson  had  reasonable 
was  :  "  If  any  special  damage  shall  happen  notice  of  the  defect  or  want  of  repair." 
to  any  person,  his  team,  carriage,  or  other  By  Act  of  1882,  towns  are  exempt  from 
proper^,  by  means  of  the  insufficiency  or  liability  to  persons  on  foot  for  injniies 
wajU  of  repair  of  any  highway  or  bridge  caused  by  snow  or  ice  on  the  sidewalk,  or 
in  any  town,  which  such  town  is  bound  by  reason  of  its  slippery  condition.  The 
to  refiair,"  the  town  shall  be  liable.  By  town  must  have  twenty-four  hours  actual 
the  Act  of  1882,  the  liability  of  the  town  notice  of  the  defect.  The  maximum  re- 
is  more  limited  than  under  the  previous  covery  is  limited  to  $2000. 
statute.  It  is  not  liable  for  defective  con-  In  a  case  where  the  alleged  defect  teas 
dition  of  "winter  roads."  It  is  liable,  as  an  auming  projecting  over  the  sidewalk, 
before,  for  defective  bridges.  Willard  v,  Mr.  Justice  Clifford  states  the  following 
Sherborne,  8  Atl.  Rep.  735.  as  essential  to  a  recovery  under  the  stat- 

Coniucticut  Statute.  —  The  Connecticut  ute  of  Maine  :  The  highway  must  be  one 
statute  in  substance  is  that  the  several  which  the  to?m  is  bound  to  keep  in  re- 
towns  shall  make  and  keep  in  good  and  pair.  It  must  have  been  defective  at  the 
Buffident  repair  all  the  needful  highways  time  of  the  accident.  The  plaintiff  must 
and  bridges,  &c.,  and  if  any  person  sh/dl  have  been  injured  as  alleged  in  the  declara- 
be  injured,  in  his  person  or  pro{)erty,  tion.  The  town  must  have  had  reasonable 
through  or  by  means  of  a  defect  in  the  notice  of  the  defect  prior  to  the  injury. 
road  or  bridge,  he  may  recover  damages  The  plaintiff  must  have  been  in  the  exercise 
of  the  to?m,  &c.  of  ordinary  care  at  the  time  of  receiving  the 

New    Hampshire  *  StatxUe.  —  In  New  iiijury.     The  injury  must  have  been  oc- 

Hampshire,  by  the  statute  of  February  casioned  solely  by  the  defect,  and  not  by 

i7,  1786,  it  is  pro\'ided,  '*  that  in  case  any  any  want  of  ordinary  care  on  the  part  of 

special  damage  shall  happen  to  persons  the  plaintiff.    The  question  whether  the 

or  their  teams  or  carriages  by  means  of  way  was  out  of  repair  or  defective,  or  not, 

the  insufficiency  or  voant  of  repair  of  any  is  one  of  fact  for  the  jury.     Travellers,  it 

highway  or  bridge  in  any  town  or  parish,  was  held,  may  receive  injuries  while  trav- 

the  party  aggrieved  shall  recover  his  dam-  elling  upon  defective  highways,  and  such 
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defective  streets  or  sidewalks ;  tfie  liability  is  wholly  statutory.^  The 
same  rule  prevails  in  some  of  the  other  States.^  An  important  con- 
as  are  not  occasioned  by  the  defects  or  Leicester,  9  Mass.  247 ;  Bead  v.  Belfast, 
their  own  negligence,  and  still  the  town  re-  20  Me.  248 ;  Burritt  v.  New  Haveu,  42 
quired  to  keep  the  same  way  in  repair  may  Conn.  174  (1876).  So,  in  New  Uawtp- 
not  be  liable  for  the  injury.  An  iig'uiy  shire:  Famum  v.  Concord,  2  N.  H.  392 
may  be  produced  by  the  united  effect  of  a  (1821),  approved  in  Eastman  v.  Meredith, 
want  of  repair  in  a  road,  and  some  other  86  N.  H.  284  (1858) ;  and  note  ivmarki 
cause,  and  the  injured  party  not  be  end-  of  Perley^  C.  J.,  in  the  conclusion  of  his 
tied  to  recover  from  those  whose  duty  it  masterly  opinion,  pp.  298,  301.  So^  in 
was  to  keep  the  way  in  repair.  If  an  ob-  Maine :  Reed  v.  Belfast,  20  Me.  246,  248 ; 
struction  be  left  in  a  street  by  a  responsi-  Sanford  v.  Augusta,  32  Me.  536  ;  Peck  e. 
ble  party,  still,  if  the  town,  by  its  own  Ellsworth,  36  Me.  393.  And  Vemuml : 
neglect,  allow  the  obstruction  to  remain  Baxter  v.  Winooki  Tump.  Co.,  22  Vt 
until  it  is  chargeable  with  notice,  the  114,  123  (1849) ;  Hyde  o.  Jamaica,  27 
town  is  liable  to  a  person  injured  by  rea>  Vt.  443,  457,  per  Bennett^  J.  ;  State  ft 
son  of  the  existence  of  such  obstruction.  Burlington,  36  Vt.  521,  per  Poland,  C.  J. ; 
Merrill  v.  Portland,  4  Cliff.  C.  C.  138.  Parker  v,  Rutland,  56  Vt  224  ;  French  r. 

The  terms  "travel,"  "traveller"  and  Boston,    129  Mass.  592.     See,  alao,  £it- 

*.*  travelling,"  used  in  the  statute,  have  no  tredge  u.  Milwaukee,  26  Wis.  46. 
technical  legal  significance.     Under  '*  ap-         ^  In  Michigan^  the  statute  (Pub.  Aeti, 

propriate"  instructions,  it  is  for  the  jury  1885,  pp.  289,  291)  providing  a  remedy 

to  determine  whether  a  person  receiving  for  injuries  sustained  in  streets,  declans 

an  injury  was  **  travelling  upon  the  high-  that  no  eommm^-law  liabilUy  shall  exisL 

way  "  within  the  meaning  of  the  statute.  See  McArthur  v.  Saginaw,  68  Mich.  357. 

Hardy  v.  Keene,  52  N.   H.  370  (1872) ;  This  statute  relates  only  to  iiguries  fran 

Bliss  V.  South  Hadley,  145  Mass.  91.  defective  highways,  streets,  bridges,  cros^ 

^  It  is  the  language  of  one  of  the  most  walks,  and  culverts,  and  its  application  if 
accomplished  judges  that  ever  sat  upon  restricted  to  such  as  are  due  to  de/eeU/nm 
the  uniformly  able  supreme  judicial  bench  being  out  of  repair,  and  not  including  Hum 
of  Massachusetts,  speaking  of  this  sub-  caused  by  accumulations  of  ice  emd  «MW; 
ject,  that,  "The  liability  of  towns  for  McKellar  v,  Detroit,  57  Biich.  158.  Tbi 
defects  in  ways  is  wholly  the  creation  of  toant  of  repair  must  be  the  immediate 
statutes,  and  is  a  liability  strictly  limited  cause  of  the  injury  ;  allowing  a  thing 
and  peculiar."  Per  Hoar,  J.,  Oliver  v,  which  forms  no  jiart  of  the  street  —  as  a 
Worcester,  102  Mass.  489,  496  (1869);  boulder  which  has  been  dug  out  of  it  and 
8.  c.  3  Am.  Rep.  485;  Mower  v.  I^eices-  left  in  the  gutter — to  remain  for  a  time, 
ter,  9  Mass.  247(1812);  Commonwealth  is  not  such  a  "want  of  repair."  Agnewv. 
V.  Springfield,  7  Mass.  9  (1810)  ;  Brady  v,  Corunna,  55  Mich.  428  ;  see,  also,  Bora- 
Lowell,  3  Cush.  (Mass.)  121,  124  (1849) ;  ham  V,  Byron,  46  Mich.  555;  Gruid 
Bacon  r.  Boston,  3  Cush.  174  (1849)  ;  Rapids  r.  Wyman,  46  Mich.  516 ;  Detroit 
Brailey  v,  Southborough,  6  Cush.  141  o.  Blackeby,  21  Mich.  84  ;  Detroit  p.  Put- 
(1S50)  ;  Smith  t;.  Dedham,  8  Cush.  522  nam,  45  Mich.  265.  The  role  as  stated  iB 
(1851)  ;  Hixon  v.  Lowell,  13  Gray,  59,  the  text  prevails  aUo  in  South  CaroliMM, 
64  (1859) ;  Vinal  r.  Dorchester,  7  Gray,  Young  v.  Charleston,  20  S.  C.  116  ;  Chick 
421,  422;  Gregory  v.  Adams,  14  Gray,  «.  Newberry  County,  27  S.  C.  419  ;  Texas, 
242  ;  Hill  v.  Boston,  122  Mass.  344  Kavastota  v.  Pearce,  46  Tex.  525»  since 
(1877);  8.  c.  23  Am.  Rep.  332.  **The  overruled;  Galveston  v,  Posnainsky,  6S 
obligations  resting  upon  towns  in  relation  Tex.  118;  California,  Winbigler  v.  LosAb- 
to  the  su[)port  of  highways  and  bridges  is  geles,  45  CaL  36  ;  Arkansas,  Arkadelphii 
not  imposed  by  the  common  law,  but  is  v.  Windham,  49  Ark.  139 ;  Wiaocmsm, 
wholly  a  creature  of  the  statute."  Per  Weissenbei^  v.  Winneconne,  56  Wis*  667. 
IVaite,  J.,  in  Chidsey  v.  Canton,  17  Conn.  As  to  Oregon,  see  Eastman  v.  ClackaiBM 
475,    478    (1846),   approving    Mower   v.  County,  32  Fed.  Bep.  24 ;  andastoATw 
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sequence  is  that  every  case  of  this  character  must  be  within  the  stat- 
ute ;  and  hence  the  liability  of  the  town  or  city  does  not  extend  to 
persons  not  within  the  protection  of  the  statute ;  ^  and  hence,  also,  if 
it  only  gives  a  right  of  action  when  the  defect  has  existed  a  certain 
length  of  time,  this  time  must  have  elapsed  when  the  injury  hap- 
pened, in  order  to  make  it  actionable.^ 

§  1001  (787).  Same  Bnbjeot;  Cozuitraotioii  of  the  New  EngUuxd 
Statutes.  —  The  judicial  reports  of  the  Kew  England  States  abound 
with  decisions  under  these  statutes  respecting  what  constitutes  an 
actionable  defect,  insufficiency,  or  want  of  repair  in  a  street  or  high^ 
way ;  what  is  required  of  towns  in  order  to  discharge  their  duty 
under  the  statute  and  escape  liability ;  how  much  of  the  highway 
or  street  must  be  made  safe  and  convenient ;  what  degree  of  care 
is  required  of  the  plaintiff;  what  injuries  result  so  directly  and 

Jene^,  Pray  v*  Jersey  City,  82  N.  J.  L.  legitimate  purposes  for  which  a  highway 

894  ;  Condict  v.  Jersey  City,  46  N.  J.  L.  is  designed  to  be  used.    McCarthy  p.  Port- 

157  ;  Wild  V,  Paterson,  47  N.  J.  L.  406  ;  land,  67  Me.  167. 

Vomth  9.  Hoboken,  49  N.  J.  L.  285.    A  >  Brady  r.  Lowell,  S  Gush.  (Mass.)  121 

statute  of  Weti  Virginia  ^yea  a  remedy  (1849).    See,  also,  Merrill  v.  Portland,  4 

for  any  injuiy  to  any  person  caused  by  a  Cliff.  C.  C.  R.  138,  noted  mprci,  where 

public  road  or  bridge  being  out  of  repair,  the  elements  of  the  statutory  liability  are 

See  Sheff  r.  Huntington,  16  W.  Va.  307.  stated  by  Clifard,  J. 

^  As  the  duty,   under  the  statute  of  **  In  McusacktueUs"  says  Oray^  C.  J., 

MasaaehuatUs,  is  only  towards  travellers,  in  Hill  t*.  Boston,  122  Mass.  344,  357 

it  does  not  extend  to  the  case  of  a  person  (1877),  "  an  act  of  the  legislature  changing 

who  is  using  the  highway  simply  for  the  a  town  into  a  city  has  nev^er  been  considered 

purposes  of  play.    Blodgett  v.  Boston,  8  as  enlarging  civil  remedies  for  neglect  of 

AUen,   237   (1864).     Commented  on  by  corporate  duty,  and  it  has  been  constantly 

Hoar,  J.,  Higginson  v.  Nahant,  11  Allen,  held  that  a  city,  like  a  town,  is  not  liable 

530,  535  (1866).    Same  principle.  Stick-  to  an  action  for  a  defect  in  a  highway, 

ney  v,  Salem,  3  Allen,  374.  Distinguished,  except  so  far  as  the  right  to  maintain  such 


Britton  r.  Cummington,   107   Mass.  an  action  has  been  clearly  given  by  stat- 

347  ;  Stinson  r.   Gardiner,   42  Me.   248  ute.    Brady  v.  Lowell,  3  Cush.  (Mass.) 

(1856)  ;  Harper  r.   Milwaukee,   30  Wis.  121  ;  Harwood  ».  Lowell,  4  Cush.  310  ; 

365  (1872)  ;  Wilson  ».  Granby,  47  Conn. ;  Hixon  v.  Lowell,  13  Gray,  59,  64;  Oliver 

».  C.  22  Alb.  L.  J.  416  ;  Hunt  r.  Salem,  r.  Worcester,  102  Mass.  489.    The  same 

121  Mass.   294;  Gallerie  v.  Lowell,  144  view  has  been  taken  in  other  New  £ng- 


491 ;  Shearm.  &  Red.  Neg.  (4lhed.)  land  States,  and  in  New  Jersey,  Michi' 

sec.  870,  and  cases  ;  Bliss  v.  South  Hadley  gan,  and  California,     Moi*gan  r.  Hallo- 

(children  on  street  for  air  and  exercise),  well,   57   Me.   375,   378 ;   Jones  v.  New 

145  Mass.   91.    Infra,   sec    1003,   note.  Haven,  34  Conn.  1,  13  ;  Hewison  v.  New 

An  action  does  not,  it  seems,  lie  against  Haven,   37  Conn.   475  ;  Pray  v,  Jersey 

the  town  in  favor  of  a  person  who  receives  City,  32  N.  J.  L.  394  ;  Detroit  v.  Blacke- 

an  injury  from  a  defective  highway  whUe  by,  21  Mich.  84  ;  criticised  and  dissented 

Hting  sueh  higktoay  for  the  express  purpose  from  in  Waltham  p.  Kemper,  55  111.  347  ; 

tf  hme-racing,  and  maiching  his  horse  for  Winbigler  v,  Los  Angeles,  45  Cal.  36.** 

apt0d  against  other  horses,     Aliter,  if  the  See,  also,  the  cases  cited  in  the  preceding 

fiuit  driving  was  merely  incidental  to  trav-  note. 
•UiDg  upon  the  highway  for  any  of  the 
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immediately  from  the  defective  or  insuffident  way  as  to  be  within 
the  statute ;  and  questions  of  a  like  chaiacter,  the  decisions  concern- 
ing which  are  referred  to  below. 

§  1002.    Same  sabjeot.     How  four  the  Hew  Bngland  Dedsioni  an 
generaUy  applicable.  —  These  Statutes,  it  will  be  perceived,  are  gen- 
eral in  their  language,  and,  in  substance,  impose  the  duty  on  towns 
(and  they  extend  to  cities  as  well)  to  make  their  ways  safe  and  con- 
venient, and  give  an  action  for  injuries  occasioned  to  the  person  or 
property  of  travellers  by  reason  of  any  defect  or  want  of  repair 
How  far  the  duty  they  impose  is  coincident  with  the  corresponding 
duty  which  in  other  States  is  held  by  the  courts  to  rest  by  implica- 
tion upon  municipal  corporations  proper,  so  as  to  make  the  adjudi- 
cations in  New  England  precisely  applicable  elsewhere,  is  a  question 
perhaps  not  entirely  dear.    We  lay  before  the  reader,  by  giving  the 
text  of  the  statutes,^  the  data  to  enable  him  to  form  upon  it  his  own 
judgment.    We  venture  to  remark,  however,  that  it  is  probable  these 
statutes,  as  construed,  do  impose  in  some  respects  a  greater  measure 
of  liability  than  would  elsewhere  be  held  to  exist  by  implication. 
Many  of  the  questions,  however,  which  have  arisen  in  actions  upon 
them  are  obviously  general  in  their  nature,  —  as,  for  example,  the 
degree  of  care  required  of  the  plaintiff;   what  injuries  may  justly 
be  regarded  as  proximately  caused  by  the  unsafe  or  insufficient  high- 
way ;  the  evidence  competent  in  such  actions ;  and,  to  some  extent 
the  rules  to  measure  the  recovery, — and  the  opinions  of  the  couita 
of  these  States  in  deciding  or  discussing  them  may  always  be  con- 
sulted with  interest,  and  often  with  advantage,  by  the  \egsl  or 
judicial  inquirer. 

§  1003  (788).  Same  subject  Measure  of  Duty  under  New  Bn^and 
Statutea.  —  Generally  speaking,  it  may,  perhaps  correctly,  be  said 
that,  under  these  statutes^  a  town  or  city  charged  with  the  duty  of 
keeping  its  highways  or  streets  in  repair  performs  that  duty  ftHun 
the  travelled  way  is  without  obstruction  or  structural  defects  whuk 
endanger  the  safety  of  travellers,  and  is  sufficiently  level  and  smootk, 
guarded  by  railings  where  necessary,  to  enable  persons,  by  tiu  exer' 
cise  of  ordinary  care,  to  travel  with  safety  and  convenience^ 

^  ArUCy  sec.  1000,  note,  pair,**  and  the  liability  does  not  ezteodto 

^  Hlxon  V.  Lowell,  13  Gray,  59  (1859),  a  case  where  the  injury  is  canaod  bya 

per  Hoar^  J.  ;    Barber  v.   Roxbury,    11  explosion  of  powder,  between  anTiU  ^ 

Allen,    318   (1865),  per  Gray,   J.      The  juring  a  traveller  on  the  streets.    OuBp* 

language    of    the    text    held    applicable  bell's  Adm.  v.  Montgomery  Counci],  ^ 

where   the  charter  duty  was   ''that  the  Ala.  527  (1875) ;  8.  c.  25  Am.  RepL  <54L 

streets  of  the  city  should  be  kept  in  rt-  In  the  following  cases  the  cooit  ntad 
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It  is  impossible  to  give,  either  generally  or  under  these  statutes, 
a  definition  of  actionable  noTi-r^j^aiV  which  is  applicable  in  all  cases. 
Such  non-repair  in  general  terms  may  be  said  to  be  any  defect  in  a 
highway  which  renders  it  unsafe  for  ordinary  travel.^  In  the  deter^ 
mination  of  this  question  the  nature  of  the  country,  the  character  of 
its  highways,  and  the  care  usually  exercised  in  reference  to  such 
highways,  must  all  be  taken  into  consideration.^ 


to  rule,  as  a  matter  of  law,  that,  upon 
the  facts,  the  plaintiff  could  not  recover 
for  iiguries  received  upon  public  streets. 
Bliss  V.  South  Hadley,  145  Mass.  91 
(children  upon  the  street  for  air  and  ex- 
ticise),  suprOf  sec.  1000,  note,  and  cases ; 
Bnckenbridge  p.  Fitchbur^^  145  Mass. 
160  (driving  a  blind  horse  on  a  dark  and 
rainy  night);  Onlline  v.  Lowell,  144 
Ifasa.  491  (child  playing  upon  a  bridge  in 
his  father's  presence) ;  Moynihan  v.  Whid- 
den,  148  Mass.  287  (child  returning  to 
unguarded  hole  in  sidewalk  after  having 
been  ordered  away);  Gilbert  v.  Boston, 
189  Man.  818  (snow  and  ice  on  side- 
walk). 

^  Castor  V,  Uxbridge,  89  Up.  Can.  Q. 
B.  113  ;  Hixon  v,  Lowell,  18  Gray,  59  ; 
Barber  v.  Roxbury,  11  Allen,  818,  820; 
Hewison  v,  New  Haven,  84  Conn.  186, 
142. 

*  Hull  p.  Richmond,  2  W.  &  M.  887. 

Illustrations  of  what  constitutes  non- 

KEPAIR    or    ACTIONABLE    DEFECTS    in    a 

highway.  It  is  a  question  of  fact  altO' 
gether/or  a  jury  to  say  whether  the  place 
alleged  to  be  out  of  repair  is  dangerous, 
and,  if  so,  from  what  cause  ;  and  if  from 
a  natural  cause  or  process,  whether  the 
persons  liable  to  repair  the  road  could 
reasonably  and  conveniently,  as  regards 
expenditure  and  labor,  have  made  the 
road  safe  for  use.  Caswell  v,  St  Mary's 
PI.  R.  Co.,  28  Up.  Can.  Q.  B.  247,  254. 
The  season  of  the  year,  the  place  of  the 
accident,  the  hour  of  the  day  or  night, 
the  manner  and  nature  of  the  accident, 
most  all  be  taken  into  consideration  in 
determining  the  question.  See  Castor  v. 
Uxbridge,  89  Up.  Can.  Q.  B.  118  ;  Ring- 
land  r.  Toronto,  28  Up.  Can.  C.  P.  98 ; 
Hntton  V.  Windsor,  34  Up.  Can.  Q.  B. 
487  ;  Green  v,  Danby,  12  Vt.  888  ;  Rice 
V.  Montpelier,  19  Vt.  470  ;  Cassedy  v. 
Stockbridge,   21    Vt.   891 ;    Sessions    v. 


Newport,  28  Vt.  9  ;  Kelsey  r.  Glover,  15 
Vt  708  ;  Merrill  v.  Hampden,  26  Me. 
234  ;  Providence  v.  Clapp,  17  How.  (U. 
S.)  161  ;  Fitz  V.  Boston,  4  Cush.  (Msss.) 
865  ;  Johnson  p.  Haverhill,  85  N.  H.  74  ; 
Winship  v,  Enfield,  42  N.  H.  197  ;  Pratt 
p.  Amherst,  140  Mass.  167  (railing  erected 
in  street  to  change  the  course  of  travel) ; 
Talbot  V.  Taunton,  140  Mass.  552  (low 
bridge)  ;  Dubois  p.  Kingston,  102  N.  Y. 
219  (stepping-stone  in  sidewalk  not  an 
obstruction)  ;  Yeaw  v.  Williams,  15  R.  I. 
20  (posts  marking  line  of  curve  in  a 
street) ;  Fritsch  v.  Allegheny,  91  Pa.  St« 
226  (dead  horse  in  street) ;  Schroth  p. 
Prescott,  68  Wis.  678  (hole  in  sidewalk) ; 
Hart  V.  Bed  Cedar,  68  Wis.  634  ;  Baker 
p.  Madison,  62  Wis.  187  ;  Fopper  v, 
Wheatland,  59  Wis.  628  (street  too  nar- 
row around  a  curve  on  a  hill).  The  cause 
of  the  accident  may  be  either  structural 
defect  or  inert  matter  left  either  upon  or 
over  the  road.  Davis  v.  Bangor,  42  Me. 
522.  In  some  cases  it  has  been  held  that 
the  defect  must  be  such  as  to  render  the 
corporation  liable  to  an  indictment  for  a 
nuisance.  Howard  v,  Bridgewater,  16 
Pick.  189 ;  Merrill  v,  Hampden,  26  Me. 
234 ;  Ringland  p.  Toronto,  23  Up.  Can. 
C.  P.  93;  Hutton  p.  Windsor,  84  Up. 
Can.  Q.  B.  487  ;  Ray  p.  Petrolia,  24  Up. 
Can.  C.  P.  73;  Boyle  p.  Dundas,  25 
Up.  Can.  C.  P.  420  ;  Castor  v.  Uxbridge, 
39  Up.  Can.  Q.  B.  118.  But  however 
desirable  that  may  be  as  a  rule  of  deci- 
sion, it  has  not,  says  Judge  Harrison^ 
been  adopted  in  Canada,  Bums  v.  To* 
ronto,  42  Up.  Can.  Q.  B.  560  ;  Goldthwaite 
V,  East  Bridgewater,  5  Gray  (Mass.),  61. 
It  is  not  every  nuisance  which  obstructs, 
hinders,  or  delays  travellers  on  a  high- 
way which  constitutes  non -repair  of  the 
highway.  Hewison  p.  New  Haven,  34 
Conn.  140.  The  traveller  may  be  ob- 
structed by  a  concourse  of  people,  by  a 
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§  1004.    Actionable  Defects  under  the  New  England  Statotea.  — 

Actionable  defects  under  the  Kew  England  statutes  have  been  clas- 
sified as  follows :  ^  — 

1.  Want  of  railings. 

2.  Obstructions  to  the  travelled  path  by  rocks,  stones,  wood, 
timber,  posts,  snow,  ice,  &c. 

3.  Holes  or  excavations  in  the  travelled  path,  or  so  immediately 
contiguous  as  to  make  the  highway  itself  unsafe. 

4  Defective  bridges  and  causeways,  insufficient  to  support 
travellers. 

5.  Awnings,  and  falling  substances,  the  doctrine  in  respect  of 
which  is  limited  and  peculiar,  if  not  exceptional 

In  a  work  general  in  its  character,  like  the  present,  it  is  impiao 
ticable  to  notice  at  length  the  cases  arising  under  these  local  statr 
utes.^  It  must  suffice  briefly  to  refer  to  some  of  the  more  important 
of  them.  For  convenience  analogous  decisions  in  other  States,  resting 
upon  different  statutes  or  upon  general  principles,  are  cited  in  the 
same  connection.  By  recurring  to  the  New  England  statutes  here- 
tofore given,^  the  precise  force  and  value  of  the  decisions  upon  them 
will  be  better  se^n,  and,  in  the  light  of  these  decisions,  the  state  of 
the  law  in  this  country  upon  the  general  question  of  the  implied  lia^ 

crowd  of   carriages  ;  his    horse   may  be  and  not  so  connected  with  it  that  tluy 

frightened  by  the  dischai^  of  guns,  the  will  affect  the  security  or  conYenienoe  iat 

explosion  of  fireworks,  by  the  falling  of  travel  of  those  using  the  travelled  patL" 

a  signboard  insecurely  fastened,  by  mill-  Smith  v.  Wendell,  7  Cuah.  (Mass.)  491^ 

tary  music,  by  the  presence  of  wild  ani-  500   (1851),  per  Dewey,  J. ;  ShepaidioB 

mals,  and  yet  the  highway  not  be  in  any  v.  Colerain,  18  Met  (Mass.)  55  ;  Kelk0 

legal  sense  out  of  repair.    Hixon  v.  Lowell,  v.    Northampton,    4    Gray    (Mass.),  ^ 


13   Gray,  59  ;  Davis  v,  Bangor,  42  Me.  (1855)  ;  8.  c.  8  Gray  (Mass.),  504  ;  Hov 

522;  French  ».  Brunswick,  21  Me.  29;  ardr.  North  Bridgewater,  16  Pick.  (Ma»|. 

Taylor  v.  Peckham,  8  R.  I.  349  ;  s.  c.  5  189 ;    Ck>gswell  v.    Lexington,    4    Cub. 

Am.   Bcp.    578;    Jones    v.   Boston,  104  (Mass.)  307;  Hayden  v.  Attleboron^ 7 

Mass.  75  ;  s.  c.  6  Am.  Rep.  194.     ''Any  Gray  (Mass.),   838   (1856)  ;    Wheeler  •> 

object  in,  upon,  or  near  the  travelled  path,  Westport,  80  Wis.  892;  2  Thomps.  Niy> 

which  would  necessarily  obstruct  or  hinder  chap,  xvi  p.  766. 

one  in  the  use  of  the  road  for  the  purpose         ^  Per  Chapman ^  J.,  in  Keith  «.  Esstoo, 

of  travelling  thereon,  or  which,  from  its  2  Allen  (Mass.),  552,  553  (1861) ;  Barter 

nature  and  position,  would  be  likely  to  v.  Roxbury,  11  Allen,  318,  820,  ^«r  (Trs)^ 

produce  that  result,  would  generally  con-  J.  ;    Sparhawk    «.    Salem,    1  Alleii.  39 

stitute  a  defect  in  the  highway."   Hewi-  (1861). 

son  V.  New  Haven,  34  Conn.  140 ;  Harri-         ^  In  the  last  (4th)  edition  of  SbearatB 

son  Munic.  Man.  (5th  ed.)  486.  k  Redfield  on  Negligence,  the  reader  will 

Obstructions   to  the    travelled  paih,  find  a  useful  chapter  on  the  solgact  of 

Towns  must  remove  actionable   obstruc-  liability    for    defective    highways ;   i>^ 

tions  to  the  tmvelled  path  or  route  by  also  in  Thompson  on  Negligence,  chif^ 

whomsoever  placed   there,    but   "are   not  xvi. 

liable  for  obstructions  in  portions  of  the         *  Supra,  see,  1000,  note. 
highway,  not  part  of  the  travelled  path^ 
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bility  of  mimieipal  corporations  in  respect  of  defective  and  unsafe 
streets  and  ways,  be  better  understood.^ 

§  1005.    Same  Bubjeot.     Want  of  Rallinga  or  Barriers.  —  If  rails 

or  barriers  are,  under  the  special  circumstances,  necessary  for  the 
proper  security  of  travellers,  the  authorities  charged  with  the  duty  of 
keeping  the  roads  in  repair  and  safe  condition  must,  under  the  con- 
struction of  the  New  England  statutes,  provide  them.^    The  duty  is 

1  Decisions  in  the  New  England  highway) ;  Witham  v,  Portland,  72  Me. 

States  respecting  Dbfeotiye  Streets  539    (depression   in    sidewalk    before   a 

AND    Sidewalks.      "  Safe   atid  conven-  basement  window) ;  Bennett  v,  Fifield,  IS 

tent** ;  duty  thus  imposed,  defined.    Bay-  R.  I.   139   (object  calculated  to  frighten 

roond  V.  Lowell,  0  Cash.    (Mass.)   524,  horse).    Post,  sec  1021. 

534(1850).    Reviewed*  Habbard  v.  Con-  *  Palmer  v.  Andover,  2  Cosh.  (Mass.) 

cord,  35  N.  H.    52   (1857);   Gregory  v,  600  (1849)»  commented  on  in  RoweU  v. 

Adams,  14  Gray  (Mass.),  242  (1859),  per  Lowell,  7  Gray,  100,  102 ;  Jones  v.  Wal- 

Merrick,  J.  ;  Hizon  v.  Lowell,  13  Gray,  tham  (falling  into  cattle-guards),  4  Ctish. 

59    (1859),    per   Hoar,  J. ;    Church    v.  299  (1849)  ;  Pittston  v.  Hart,  89  Pa.  St 

Cherryfield,   33  Me.  460  (1851) ;  John-  889  ;  Britton  v.  Cummington,  107  Mass. 

son  V.  Haverhill,  85  N.  H.   74   (1857),  347  ;  Babeon  v.  Rockport,  101  Mass.  93  ; 

where  the  rule  adopted  by  the  Supreme  Stevens  v,  Boxford,  10  Allen,  93 ;  Has- 

Court  as  the  proper  construction  of  the  kell  v.  New  Gloucester,  70  Me.  305.    Lia- 

statate  is  stated;    Hubbard  v.  Concord,  bility  of  railroad  company.    lb.,  202,  per 

85  K.  H.  52.     In  Hardy  v.  Keene,   25  Metcal/,J,',  Alger  o.  Lowell,  3  Allen,  402 ; 

N.  H.  370  (1872),  Foster,  J.  reviews  the  lb.  38 ;  Murphy  v.  Gloucester,  105  Mass. 

previous  cases  in  that  State,  —  Johnson  470  ;  Commonwealth  v,  Wilmington,  106 

v.  Haverhill,  35  N.  H.  74  ;  HoU  v.  Man-  Mass.  599;  Stockwell  v.  Fitchbnrg,  110 

Chester,  40  K.  H.  410  ;  Clark  v.  Barring-  Mass.    305 ;    Barnes  v.   Chicopee  (defect 

ton,  41  N.  H.  44  ;  Howe  v.  Pkinfield,  41  34  feet  distant),  138  Mass.  67  ;  Eoester  p. 

N.  H.  135;  Palmer  v.  Portsmouth,    43  Ottumwa,  34  Iowa,  41  (1871);  Bumham 

N.  H.  265  ;  and  Ray  v.  Manchester,  46  v.  Boston  (dangerous  excavation),  10  Al- 

K.  H.  59, — and  declares  the  court's  sat-  len,  290  (1865) ;  followed,  in  a  case  on 

isfaction  with  their  wisdom  and  justice,  similar  facts,  Orme  v.  Richmond,  79  Vs. 

Davis  V.   Bangor,   42  Me.    522   (1856);  86  ;  Clark  v.  Richmond  (unprotected  area), 

Packard  v.  New  Bedford   (oblique  gutter  83  Va.  355  (1887)  ;  Harris  v.  Newbury, 

across  street),    9  Allen,   200;    Keith  v.  128  Mass.  321;  Mullen  v.  Rutland,  55  Yt. 

Easton,  2  Allen  (552),  per  Chapman,  J.  77 ;  Olson  v,  Chippewa  Falls,    71   Wis. 

Compare  Morse  v.  Richmond,  41  Yt.  435,  558  ;   Klatt  v.  Milwaukee,  53  Wis.  196 

and  note  ;  s.  c.  8  Am.  Law  Reg.  (n.  s.)  (holding  a  city  not  liable  for  injuries  hap- 

81  ;    Leicester  v.  Pittsford,    6  Yt.   245  pening  when  barrier  had  been  removed 

(1834) ;  Prindle  v.  Fletcher,  39  Yt.  256  without  its  knowledge)  ;  Stinson  v.  Gar- 

(1867) ;  and  Clark  v.  Corinth,  41  Yt.  449  diner,  42  Me.  248  (1856)  ;  Blake  v.  New- 

(1868),  cited  with  approval  by  I>ixon,  C.  field,  68  Me.  365 ;  Willey  v.  Ellsworth,  64 

J.,   in  Ward  v.  Jefferson,  24  Wis.   842  Me.  57  ;  Doherty  v,  Waltham  (barriers  re- 

(1869) ;    Loan  v.  Boston,   106  Mass.  450  moved  by  stranger  in  night-time),  4  Gray 

(1871)  ;  Post  V.  Boston,  141  Mass.  189  (Mass.)  596  (1855) ;  Davis  v.  HUl,  41  N. 

(cover  of  cess-pool  floating  off);  Hanscom  H.  329  (1860);  Hayden  v.  Attleborough, 

v.  Boston,  141  Mass.  242  (coal  hole) ;  Piatt  7  Gray,  338  (1856)  ;  Freeport  v.  Isbell,  83 

V.  Weymouth,  147  Mass.  245  (derrick  used  111.  440  ;   s.  c.  25  Am.  Rep.  407  ',   Stack 

in  repair  of  street  held  not  an  actionable  v.  Portsmouth,  52  N.  H.  221,  223  (1872)., 

defect  under  the  statute) ;  Davis  v.  Gull-  Commenting  on  the  two  cases  last  cited, 

ford,  55  Conn.   851   (gully  in  travelled  Bassett  v.  St  Joseph,  58  Mo.  290  (1873/ ; 
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Dot  an  absolute  one.  Thus  towns  are  not  necessaiilj  bound  to  fence 
or  to  erect  barriers  to  prevent  travellers  from  getting  outside  of  the 
road  or  way.^  A  municipal  corporation  may  determine  for  itself  to 
what  extent  it  will  guard  against  mere  pombU  accideiits,  and,  if  it 
be  not  guilty  of  negligence,  the  judicial  tribunals  are  not  to  say  it 
shall  suffer  in  damages  for  not  giving  to  the  public  more  comply 
protection,  since  that  would  practically  take  the  administration  of 
municipal  affairs  out  of  the  hands  to  which  it  has  been  intrusted 
by  law.^    But,  nevertheless,  where  a  rail  or  barrier  is  reasonably 


Halpin  v.  Kansas  City,  70  Mo.  885.  See 
Hey  V.  Philadelphia,  81  Pa.  St.  44 ;  8.  c. 
22  Am.  Rep.  788  ;  Scott  v.  Montgomery, 
95  Pa.  St.  444  ;  Pittston  o.  Hart,  89  Pa. 
St.  889;  Williams  V.Clinton  (want  of  rail- 
ing on  embanked  highway),  28  Conn.  264 
(1859) ;  Tolland  v.  Willington,  26  Conn. 
587  ;  Ward  v.  North  Karen,  48  Conn. 
148  ;  Houfe  v.  Fulton,  29  Wis.  296  ;  Toms 
V.  Whitby,  85  Up.  Can.  Q.  B.  195  ;  s.  c.  87 
Up.  Can.  Q.  B.  100.  Daty  to  close  or 
bar,  by  visible  signs,  if  ansafe.  BlaisdeU 
V.  Portland,  89  Me.  118  (1855) ;  Loker  v. 
Damon,  17  Pick.  284  ;  Drury  v,  Worces* 
ter,  21  Pick.  44  ;  Koester  v.  Ottamwa,  84 
Iowa,  41  (1871);  Kelley  v.  Colambns,  41 
Ohio  St  268.  When  road  or  street  regarded 
as  opened.  State  v.  ComviUe,  48  Me.  427 
(1857) ;  Bowman  v.  Boston,  5  Cnsh.  1 ; 
Kellogg  V.  Northampton,  8  Oray,  504 
(1857) ;  Bunch  v,  Edenton,  90  N.  C.  481 ; 
Delphi  V.  Lowery,  74  Ind.  520  ;  Indianap- 
olis V,  Doherty,  71  Ind.  5  ;  Wyandotte  v. 
Gibson,  25  Kan.  236 ;  Sinclair  v.  Balti- 
more, 59  Md.  592  ;  Fitzgerald  v.  Berlin,  51 
Wis.  81 ;  Lewis  v.  Atlanta,  77  6a.  756 
(lights  not  placed  upon  obstniction  as  re- 
quired by  ordinance).  A  city  held  not  lia^ 
ble  for  injuries  caused  by  want  of  railings 
upon  a  bridge  within  its  limits  owned  by 
the  State.  Carpenter  v.  Cohoes,  81  N.  Y. 
21.  *'  A  person  who  by  night  or  day  passes 
along  a  public  street  open  to  travel  has  a 
right  to  presume  that  it  is  in  a  safe  condi- 
tion ;  and  if,  in  the  exercise  of  reasonable 
care,  he  falls  into  an  excavation  in  the 
street  which  was  not  adequately  protected, 
and  sustains  injuries,  he  may,  in  a  proper 
case,  recover  therefor.*'  Maxvoefly  J.,  in 
Lincoln  v.  Walker,  18  Neb.  250,  on  re- 
hearing of  8.  c.  /&.  244  ;  Thompson  on 
Neg.  (Vol.  iL  chap.  xvl.  pp.  770-777)  col- 
lects many  cases  relating  to  the  duty  to 


ereet  guards  and  niHngi,  and  to  B^ 
dangerous  plaoes. 

1  Sparhawk  «.  Salem,  1  Allen  (Mmb.), 
80  (1861) ;  Murphy  x.  Oloacestcr,  105 
Mass.  470,  and  cases  cited  faj  Jfortfsn,  J. 
Puffer  V.  OFang^  122  MaM.  8S9  (1877) 
Barnes  ».  Chioopee,  18S  Haoi.  67  (1SS4) 
Nebraska  City  v.  CampbeU  (want  of  fill- 
ing), 2  Black  (590) ;  Chicago  v.  Oidla^, 
44  111.  295  (1867) ;  Joli«t  v.  Yeiky,  36  ID. 
58  ;  Gilchrist  v,  Gaiden,  S6  Up.  Can.  0. 
P.  1.  ;  Castor  v.  Uxbridge,  89  Up.  Out 
Q.  B.  118 ;  Wilson  v.  HaUfax,  L.  B.  S 
Ex.  114 ;  Comwell  v.  Metrop.  (>Nnm'n«f 
Sewers,  10  Ex.  771 ;  Cnfter  v.  Metro(b 
Ry.  Co.,  L.  B.  1  O. P.  800 ;  Adama«.Kst- 
ick,  18  Allen  (Mass.),  429 ;  Wanvii  t. 
Holyoke,  112  Mass.  862 ;  Sheara.  k  Bed. 
Neg.  (4th  ed.)  sec.  866,  and  cmbs  ;  Tee* 
der  v.  LiUle  Falls,  100  N.  Y.  848  (an  in* 
corporated  yiUage  held  not  liable  for  dan* 
ages  caused  by  the  want  of  a  railing  npoa 
land  belonging  to  the  State,  thon^  it  had 
unlawfully  appropriated  the  land  for  i 
street).  In  Conmsdieui  a  city  is  not  nndtf 
obligation  to  maintain  railings  in  front  of 
basement  offices  and  shops.  Beaidiky  a 
Hartford,  60  Conn.  529.  In  /omi  esiltf 
doors  in  sidewalks  are  not  nnlawftiL  I( 
when  open,  they  can  he  seen  teadily  ly  • 
pedestrian  using  dne  care,  or  ii^  in  tin 
night  time,  they  are  lighted  to  as  to  be 
disclosed  to  such  a  person,  the  omiarion  t» 
place  barriers  about  them  is  not,  of  itMl( 
eridence  of  such  negligenee  as  will  onsti 
liability,  as  a  matter  of  law.  Day  v.  Mt 
Pleasant,  70  Iowa,  198. 

s  Lansing  v.  Toolan,  87  Mkh.  181 
(1877)  criticised  2  Thomps.  Neg.  786,  nsli; 
Keyeso.Marcel]ns,  50  Mialu488.  Wkeic 
a  horse,  becoMing  frl^tened,  left  tk 
roadway  and  dragged  a  carriage  np  a  gnde 
of  about  twelve  feet  and  over  a  c»rtetflH 
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necessary  for  the  security  of  travellers  on  the  road,  which  from  its 
nature  would  be  otherwise  unsafe,  and  the  erection  of  which  would 
have  prevented  the  injury,  it  is  actionable  n^ligence  not  to  con* 
struct  and  maintain  such  a  guard  or  barrier.^ 

§  1006.  Same  snbjeot  Ice  and  Snow  in  Streets ;  Slippery  Side- 
wallDi.  —  The  law  does  not  require  a  municipal  corporation  to  re- 
spond in  damages  for  every  injury  that  may  be  received  on  a  public 
street'    The  corporation  is  not  required  to  have  its  streets  or  side- 

eight  incbM  high,  crossed  the  sidewalk  the  dnty  of  the  city  to  provide  a  string- 

■ad  fell  down  an  emhankment,  there  being  piece  or  barrier  to  protect  animals  that 

no  rail  or  other  harrier  on  the  outside  of  the  were  temporarily  out  of  the  control  of  the 

walk,  the  dty  was  held  not  to  be  liable,  owner  and  unmanageable,  as  weU  as  those 

AdfcAain,  J.,  said :   "That  which   never  that  were  docile  and  obedient,  and  that 

happened  before,  and  which,  in  its  char-  these  feets  were  sufficient  to  create  a  liabU- 

acter,  k  such  as  not  to  naturally  occur  to  ity.    Kennedy  v.  New  York,  78  N.  Y.  865. 

prudent  men  to  guard  against  its  happen-  Ante,  sees.  985,  986.    It  was  held  to  be 

ing  at  all,  cannot,  when  in  the  course  of  negligence  for  a  city  to  leave  a  ditch,  filled 

years  it  does  happen,  furnish  good  ground  with  water  five  feet  deep,  bordering  on  a 

for  a  charge  of  negligence  in  not  foresee-  sidewalk  in  a  public  street,  without  any 

ing  its  possible  happening,  and  guarding  guards  ;  and  where  a  child  five  years  old 

against  that  remote  contingency."    Hub-  left  the  house  of  its  parents  and  feU  into 

bell  V,  Yonkers,  104  N.  Y.  484.  the  ditch  and  was  drowned,  the  city  was 

1  Atlanta  «.  Wilson,  59  Oa.  544;  Wil-  held  liable.   Chicago  v.  Hesing,  88  Ul.  204; 

SOD  V.  Atlanta,  60  Ga.  478  ;  Lower  Ma-  Chicago  v.  M^jor,  18 I1L849 ;  Indianapolis 

coDgie  Tp.  V.  Herkhofier,  71  Pa.  St.  276 ;  v.  Emm^man,   108  Ind.  580;  Orme  v. 

Newlin  Tp.  r.  Davis,   77  Pa.  St.   817;  Richmond,  79  Va.  86.    See  also  NibUtt  v. 

SerantoD  v.  Dean,  8  Weekly  Note^  467 ;  Nashville,  12  Heisk.  (Tenn.)  684. 

Alger  V.    Lowell,  8   Allen,  402 ;  Hey  v.  A  city  Ib  not  bound  to  provide  hitching 

Philadelphia,  81  Pa.  St.  44 ;  Pittston  v.  poets,  and  where  it  does  so  it  is  bound  only 

Hart,  89  Pa.  St  889 ;  Scott  v,  Montgom*  to  ordinary  care  in  the  selection  and  setting 

rry,  95  Pa.  St  444 ;  Keys  v.  Marcellas,  50  of  them.    Rockford  r.  Tripp,  83  111.  247. 

Mich.  489 ;  O'Leary  v.  Mankato,  21  Minn.  Where  a  horse  became  frightened  and  ran 

65 ;  Chicago  r.  Hidop^  61  lU.  86  (1871) ;  away,  and  frightened  a  team  fastened  to 

Chicago  V.  Wright,  68  IlL  586 ;  Chicago  pod  provided  by  city,  causing  the  horses 

V.  Hesing,  88  IlL  204  ;  Kennedy  r.  New  to  break  the  post  and  run  away,  and  they 

York,  78  N.  Y.  865  ;  Hubbell  v.  Yonkers,  mn  over  and  injured  a  person  in  the  street, 

104  If.  Y.  484 ;  Carlisle  o.  Brisbane,  118  the  damage  too  remote  to  be  actionable. 

Pla.  St  544.    That  it  ia  not  negligence  Ib.   8ee,al80,Marblev.  Worcester,  4  Gray, 

per  $t.  Staples  ».  Canton,  69  Mo.  592 ;  895. 

Day  V.  Mount  Pleasant,  70  Iowa,  198  ;  >  Quincy  v.  Barker,  81  III.  800 ;  Coates 
t.  o.  80  N.  W.  Bep.  853.  o.  Canaan,  51  Vt  181 ;  Chicago  v,  Bizby, 
In  a  ease  in  New  York,  where  the  84  111.  82.  A  person  passing  along  a  side- 
plaintiff's  horse,  which  was  attached  to  a  walk  with  which  he  is  feuniliar  in  the  day- 
cart  and  engaged  in  carting  brick  on  a  time,  who  walks  upon  a  part  which  is  ob- 
doek  owned  by  the  city,  suddenly  became  structed  by  an  accumulation  of  ice,  and 
vomanageable,  and  by  reason  of  the  neg-  sustains  an  injury  which  he  might  have 
ket  of  defendant,  a  municipal  corporation,  avoided  by  passing  on  either  side  of  the 
to  provide  a  proper  string-piece  on  the  obstruction,  cannot  recover  for  the  injury. 
dock,  backed  off  the  dock  and  was  lost,  Quincy  v.  Barker,  81  111.  800  ;  Aurora  v. 
the  i^ahitiff  doing  all  in  his  power  to  pre-  Pulfer,  56  111.  270 ;  Schaefler  v.  Sandusky, 
rmt  the  accident,  it  was  held  that  it  was  88  Ohio  St  246. 
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walks  80  constructed  as  to  secure  absolute  immunity  from  danger  in 
using  them ;  nor  is  it  bound  to  employ  the  utmost  care  and  exe^ 
tion  to  that  end.  Its  duty,  generally  stated,  is  only  to  use  due  and 
proper  care  to  see  that  its  sidewalks  are  reasonably  safe  for  persons 
exercising  ordinary  care  and  prudence.  The  m^re  slipperiness  of  a 
sidewalky  occasioned  by  ice  or  snow,  not  being  accumulated  so  as 
to  constitute  an  obstniction,  is  not  ordinarily  such  a  defect  as  will 
make  the  city  liable  for  damages  occasioned  thereby.^  Where  there 
is  snow  upon  a  sidewalk,  and  it  is  rendered  slippery,  there  is  danger 
of  injury  from  slipping  and  falling,  even  on  the  best  constructed 
walks.  At  such  times,  there  is  imposed  upon  foot-travellers  the 
necessity  of  exercising  increased  care;^  and  where  the  city  uses 
reasonable  diligence  it  will  not  be  liable.^  But  in  case  no  attempt 
is  made  to  remedy  an  unsafe  sidewalk,  and  the  weather  is  such  that 
it  could  reasonably  have  been  done,  liability  may  attach.^  A  person 
who  voluntarily  attempts  to  pass  over  a  sidewalk  which  he  knows  to 
be  dangerous  by  reason  of  ice  upon  it,  and  which  he  might  easfly 
avoid,  cannot  ordinarily  be  regarded  as  exercising  due  pmdence, 
and  therefore  cannot,  if  guilty  of  contributory  negligence,  maintain 
an  action  against  the  city  to  recover  for  injuries  sustained  by  feUii^ 
upon  the  ice,  even  if  the  city  would  otherwise  have  been  liabla* 

1  Stanton  0.  Springfield,  12  Allen,  566;     &  H.  PI.  R.  Co.,   15  Up.  Ctn.  Q.  B. 

Nason  v,  Boston,  14  Allen,  508  ;  Cook  v.     427. 


Milwaukee,  24  Wis.  270  ;  Ward  v.  Jeffer-         A  city  cannot  be  held  liable  for  ii 

Bon,  24  Wis.  342  ;  Cook  v.  Milwaukee,  27  occurring  by  reason  of  extraordiDiij  bOt 

Wis.  191 ;    Chicago  v,  McGiven,  78  111.  of  snow,  before  it  has  had  reaaonahle  tiBM 

847   (1875) ;    Clark   t;.   District  of    Co-  to  clear  the  streets  and  put  them  in  a 

lumbia,  3  Mackey,  79  ;   Broburg  v.  Des  proper  condition  for  travel.    Clark  «.  Dis- 

Moines,  63  Iowa,  523  ;  Keith  v.  Brockton,  trict  of  Columbia,  8  Mackey,  79  ;  Hayes  t. 

136  Mass.  119  ;  Taylor  v.   Yonkers,  105  Cambridge,  136  Mass.  402.     That  a  hi^ 

N.  Y.  202  ;  Chase  v.  Cleveland,  44  Ohio  way  was  impassable  for  three  months  by 

St.  505  ;  Mauch  Chunck  v.  Kline,  100  reason  of  drifts  of  snow,  held  not  to  be^  oif 

Pa.  St.  119;  Kinney  v.  Troy,  108  N.  Y.  itself,  evidence  of  negligence  on  the  put 

567   (1888) ;    Kaveny  v.  Troy,  lb.  571;  of  a  town.    Burr  v,  Plymonth,  48  CeoB. 

Seeley  v,  Litchfield,  49  Conn.  134  ;  Gross-  460.    City  held  liable  in  Dooley  «.  Mai- 

enbach  v.  Milwaukee,  65  Wi».  31 ;  Hill  v.  den,  44  Conn.  117;  Cloughenej  «.  Wato^ 

Fond  du  Lac,  56  Wis.  242 ;    Stilling  r.  bury,  51  Conn.  405. 
Thorp,  64  Wis.  538;  Schroth  r.  Prescott,  63         *  Congdon  v,  Norwich,  87  Coon.  414 ; 

Wis.  652.    Other  cases  are  cited,  Shearm.  Landolt  v,  Norwich,  87  Conn.  015.    Ap- 

&  Red.  Neg.  (4th  ed.)  363,  and  by  Judge  proved.     Dooley  «.   Meriden,  44  Cbna. 

Thompson.    2  Neg.  784  et  seq.  117  ;  8.  p.  Chicago  «.  Hialop^  61  lU.  M 

a  Chicago  V.    McGiven,    78    111.    347  (1871)  ;  Boulder  v.  NUe^  9  Crf.  415; 

(1875).  Cloughessey  «.  Waterbary,  51  Oonn.  405; 

»  Battersby  v.  New  York,  7  Daly  (N.  Pomfrey  v,  Saratoga,  104  N.  Y.  459;  fty 

Y.),  16.   Allounng  snow  to  lie  on  a  maeacU  lor  v.  Yonkers,  105  N.  T.  20S  ;  &  c  U 

amized  road  does  not,  as  a  general  rule,  N.  £.  Rep.  643. 

come  under  the  idea  of  allowing  a  road         *  Qnincy  v.  Barker,  81  IlL  800 ;  ii* 

to  be  out  of  repair.   Stewart  v,  Woodstock  rora  v,  Palfer,  56  IlL  870  ;  CUoigP  9, 
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The  author  ventures  to  remark  that  some  of  the  reported  judg- 
ments have  imposed  an  unreasonable,  if  not  impracticable,  degree  of 
care  and  diligence  upon  the  municipal  authorities  in  respect  of 
slippeiy  sidewalks  caused  by  snow  and  ice,  and  the  more  recent 
l^islation  has  limited  and  the  later  decisions  obviously  and  justly 
tend  to  restrict  the  liability.  Each  case  must  depend  upon  its  exact 
facts,  and  the  foregoing  general  principles  must  be  understood  and 
applied  in  the  light  of  these  admonitory  suggestions,  and  of  the 


Bizby,  84  111.  82 ;  Schaefler  v.  Sandosky,  (1854) ;  Durkln  v.  Troy,  61  Barb.  487  ; 

88  Ohio  St   246  ;  Darkin  v,  Troy,   61  Mosey  v.  Troy,  lb,  680.  affirmed  as  Todd 

Barb.  437;  Evans  v.  Utica,  69  N.  Y.  166  ;  r.  Troy,  61  N.  Y.  606  (1876);  Savage  v. 

Wilson  V.  Charlestown,  8  Allen  (Mass.),  Bangor,  40  Me.  176  (1866) ;  Hubbard  v, 

187  ;  Belton  v.  Baxter,  64  N.  Y.  246 ;  Concord  (descending  icy  sidewalk),  86  N. 

Pennsylvania  R.  R.  Co.  v.  Rathgeb,  82  H.  62;  lb,  74;  Hall  v.  Manchester,  40 

Ohio  St.  66.    Infra,  sec.  1020,  and  note.  N.  H.  410  (1860).    As  to  liability  else- 

In  the  New  England  States,  under  the  toJiere.    McLaughlin  v,  Corry,  77  Pa.  St. 

statutes  above  referred  to  {ante,  sec.  1000,  109 ;  r.  c.  18  Am.  Rep.  432  (1876);  Cook 

note),  requiring  highways  to  be  made  **8afe  v,  MUwaukee,  24  Wis.  270  (1869) ;  s.  c. 

and  convenient  at  all  seasons,"  &c.,  it  is  27  Wis.  191 ;  Evans  v,  Utica,  69  N.  Y. 

held  that  towns  and  cities  are  liable  for  <&-  166  (1877)  ;  s.  c.  26  Am.  Rep.  166  ;  Chi- 

feeta  and  obstruduma  caused  by  snow  andice,  cago  v.  Bixby,  84  111.  82  (1876);  B.  c.  26 

rendering  them  unsafe,  the  later  decisions  Am.  Rep.  429  ;  Quincy  v.  Barker,  81  111. 

tending,  however,  to  restrict  their  liability.  800  ;   8.  o.  26  Am.  Rep.  278  ;  W^ard  v, 

Loker  u.  Brookline,  18  Pick.  343  (1832) ;  Jefferson,  24  Wis.  342  (1869),  construing 

Horton  v.  Ipswich,  12  Cush.  488  (1863)  ;  statute  of  Wisconsin;  Baltimore  v.  Mar- 

Hall  V.  Lowell  (injury  upon  sidewalk  cov-  riott,  9  Md.  160  (1866);  Atchison  v.  King, 

ered  with  ice),  10  Cush.  260,  262  (1862),  9  Kan.  660;  Collins  v.  Council  Bluffs,  32 

remarks  of  Metealf,  J.;  Stanton  v.  Spring-  Iowa,  824  ;  7  Alb.  L.  J.  38  ;  s.  c.  7  Am. 

field  (doctrine  carefully  stated  by  Roar,  Rep.  200,  and  note  ;  Shearm.  &  Red.  Nog. 

J.),  12  Allen,  666  (1866)  ;  Shea  v,  I^well,  (4th  ed.)  sees.  863,  364  ;  2  Thomps.  Npg. 

8  Allen,  136;  lb.  137;  O'Neill  v,  Lowell,  784. 

6  Allen,  110  (1863)  ;  Street  v.  Holyoke,         In  Illinois  it  is  held  that  a  city,  unless 

105  Mass.  82  (1870),  and  cases  cited  by  expressly  authorized  by  the  legislature, 

Colt,  J. ;  s.  c.  7  Am.  Rep.  600,  and  note  ;  cannot,  by  ordinance,  compeLa  citizen  to 

Stone  V.  Hubbardston  (when  ice  a  defect),  remove  snow  from  the  sidewalk  in  fronX  of 

100  Mass.  49,  67  (1868),  and  cases  cited  by  his  premises,  any  more  than  to  remove  ob- 

Oray,J,;  Gilberts.  Roxbury, lb.  IS5;  Lan-  structions  from  the  middle  of  the  street, 

dolt  V,  Norwich  (Conn.  Superior  Court),  as  he  has  in  both  merely  an  interest  com- 

6  Am.  L.  Reg.  (x.  s.)  383  (1872) ;  8.  c.  mon  to  all  citizens.      And  the   case  is 

87  Conn.  616  ;  Blake  v.  Lowell,  143  Mass.  considered  to  be  wholly  unlike  special  as- 

296  ;  Smyth  v,  Bangor,  72  Mo.  249.     Lia-  sessments    for   permanent  improvements 

bility  extends  to  travelling  across  as  well  adjoining  certain  lots  specially  benefited 

ts  passing  along  the  sidewalk.     Street  v,  thereby.    Oridley  v,  Bloomington,  88  111. 

Hdyoke,  105  Mass.    82  ;  Providence  v,  654  (1878);  Chicago  v,  O'Brien,  111  111. 

Ckpp,  17  How.  (U.  S.)  161  (1854),  con-  632.     Abutter  not  compellable  in  that 

stming  statute  of  Bhode  Island,  which  is  State  to  keep  sidewalks  in  repair.    Chi- 

sabstantially  the  same  as  that  of  Massa-  cago  v,  Crosby,  111  111.  858.     But  as  to 

dmtaetU.     Green  v.   Danby,  12  Yt.   338  removal  of  snow,  the  contrary  has,  as  we 

(1840)  ;  Barton  v,  Montpelier,  80  Yt.  650  have  seen  (ante,  chapter  on  Ordinances, 

(1868);  Tripp  r.  Lyman  (defect  occasioned  sec.  894),  been  elsewhere  held.    Posit,  sec 

hf  freeting  and  thawing),   87  Me.   250  1012,  note. 
VOL.  n.  —  39 
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circumstances  of  tbe  particular  case,  keeping  in  view  also  the  statu- 
tory provisions  of  the  State,  if  there  are  any,  relating  to  the  subject^ 
The  owner  or  occupant  of  the  building  is  not  liable  in  such  cases 
to  the  person  injured  on  the  sidewalk  in  front  thereof  from  natural 
accumulations  of  snow  or  ice.* 

§  1007.    The  Defect  in  Street  most  be  the  Proximate  Causa  of  tiM 

Injury.  —  The  defect  in  the  highway  or  street,  whether  it  be  snow 
and  ice  or  whatever  its  nature,  must  be  the  direct  and  proximaU 
cause  of  the  special  damage  for  which  the  corporation  is  sought  to 
be  made  liable.^    The  ordinary  rules  as  to  contributory  negligence 

1  Nebraska  City  v.  Rathbone,  20  Neb.  N.  781 ;  Crafter  o.  Metrop.  By.  Co.,  L.  R. 

288.     "  Several  aathorities  treat  the  class  1  C.  P.  800  ;  Jackson  v,  Hyde,  SS  Uf^ 

of  cases  in  question  [for  injuries  caused  by  Can.  Q.  B.  294 ;  Henderson  «.  Btfnesy  tt 

ice  and  snow]  as  iuTolving  want  of  repair  Up.  Can.  Q.  B.  176  ;  Agnew  p.  Conmnai 

and  defects.    But,  in  the  absence  of  stat-  55  Mich.  428  ;  Blnfiton  0.  Matheir%  9S 

ute9  which  provide  for  them  as  such,  it  is  Ind.  218  ;  Aldrich  0.  Gorham,  77  Ma.  SS7» 

not  a  natural  construction,  and  the  cases  where  it  was  said  that  "  in  order  to  render 

are  more  consistent  which  deal  with  these  a  town  or  city  liable  on  aoooont  of  an  ae- 

things  as  acts  of  negligence  at  common  cident  happening  on  a  highway,  it  most  ap* 

law.    A  great  deal,  however,  may  fairly  de-  pear  that  the  defect  in  the  way  WMthemtU 

pend  on  local  usage  in  determining  duties  oause  of  the  ii^niy.'*    Flagg  v.  Hndaoa, 

concerning  highways  in  winter.    Where  it  142  Mass.  280,  holding  that  where  a  pe^ 

is  customary  to  treat  the  removal  of  snow  son  is  ii^'ured  by  ooUiaion  with  aDodur 

and  ice  as  a  regular  part  of  highway  man-  vehicle  while  endeavoring  to  avoid  a  de> 

agement,  the  failure  to  look  after  it  may  feet  in  the  road,  the  defect  ia  the  mk 

be  properly  regarded  as  wrongful  and  neg-  cavM  of  the  injury  and  he  may  Roover 

ligent."    Per  Campbell,  J.,  in  McEellar  therefor.    Where  horses  hectant/rii^Ueued 

V,  Detroit,  57  Mich.  158.    These  observa-  at  an  cuh  heap  negligently  left  in  the  road- 

tions  of  this  distinguished  judge  place  the  way,  and  ran  upon  and  along  a  railrotd 

subject  in  its  just  view.  track  for  a  mile,  where  they  were  kiOcd, 

3  Kirby  v.  Boylston  Market  Assoc,  14  it  was  held,  that  the  facta  heing  nndit* 

Gray  (Mass.),  249  (1859);  Janseno.  Atchi-  puted,  the  court  should  have  hutracted 

son,  16  Kai^  358  ;  Eustace  v,  Johns,  88  the  jury  that  the  negligent  act  of  tbe 

Cal.  8 ;  KeoKuk  v,  Keokuk  Indep.  Sch.  township  was  the  remote   and  not  die 

Pist.,  58  Iowa,  852  ;  8.  c.  5  N.  W.  R.  508;  proximate  cause  of  the  accident ;  and  that 


Heeney  v,  Sprague,  11  R.  1.  502  (1877) ;  where  the  facts  are  disputed  the 

8.  0.  28  Am.  Rep.  502  ;  Vandyke  v.  Gin-  is  for  the  jury.  *We8t  Mahanoy  Tp»  a 

cinnati,  1  Disney,  532  ;  Flynn  v.  Canton  Watson,  116  Pa.  St  844 ;  8.  c.  112  H 

Co.,  40  Md.  812  ;  s.  0.  17  Am.  Rep.  608,  St  574.    2  Thomps.  Neg.  766.    The  nle 

and  note.     But  the  oumer  is  liable  for  an  as  to  proximate  and  remote  canacs  stated 

injury  caused  by  snow  and  ice  falling  from  by  PaxsoH^  J.,  to  be  "  that  the  injury  aait 

the  roof.    Shipley  v.  Fifty  Associates,  101  be  the  natural  and  probable 


Mass.  251  ;  Garland  v,  Towne,  55  N.  H.  of  the  n^ligence,  — snch  a 

55  (1874) ;  8.  P.  Hardy  v.  Eeene,  52  N.  H.  as,  under  the  surrounding  dreamitaiMii  cf 

870 ;  post,  sees.  1006,  1013,  note,  1038.  the  case,  might  and  onght  to  have  bea 

'  Deverill  v.  Grand  Tr.  By.  Co.,  25  Up.  foreseen  by  the  wronR^ioer  aa  Ukaly  to 

Can.  Q.  B.  517 ;  see  also  Cotton  v.  Wood,  flow  from  his  act.'*    Hneg  v.  Lake  Aoif 

8  C.  B.  N.  8.  568  ;  Tooroey  v.  London,  B.  ft  M.  S.  R.  R.  Co.,  86  Pa.  St  S9S.    ▼«! 

it  S.  C.  Ry.  Co.,  8  C.  B.  K.  8. 146 ;  Com-  Mahanoy  9.  Watson,  tMpra.      Whfft,  hf 

man  v.  £astem  Counties  By.  Co.,  4  H.  ft  reason  of  the  want  of  ordinaiy  eu%  that 
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and  its  eflTect  upon  the  right  of  recovery,  apply  to  cases  such  as  we 
are  now  considering.  Adverting  in  this  place  to  the  subject  in  a 
general  way,  it  may  be  stated  that  if  the  person  injured  knew  of  the 
defect  or  obstruction,  and  ought  reasonably  to  have  avoided  it  by 
going  outside  or  around  it,  and  did  not,  he  cannot  recover.^    It  has 


a  defectiye  condition  of  gnttering,  4  Allen  (Mass.),    557  (1862).     DiBtin- 

curbing^  and  sidewalk,  which,  in  conjunc-  guished  from  Palmer  v.  Andover,  2  Cush. 

tion  with  a  heavy  rainfall,  became  an  ac-  (Mass.)  600;  and  Howard  v.  North  Bridge- 

tire  agent  in  producing  damage  to  the  water,  16  Pick.  189.    Explained.    Fogg  r. 

foondation  of  a  building  on  acyoining  prop-  Nahant,  98  Mass.  578  (1868) ;  Jackson  v. 

erty,  the  dty  was  held  liable  for  the  in-  Bellevieu,  80  Wis.  250  (1872).    See  Man- 

joiy.    Hanney  v.  Kansas  City,  94  Mo.  884  derschid  v,  Dubuque,  25  Iowa,  108,  disap- 

(1887).  proving  Davis  v,  Dudley,  supra.   Whether 

Kegligence  is  want,  under  the  circum-  ir^'ury  caused  jointly  by  defective  road  and 

stances  of  the  particular  case,  of  due  care,  defect  in  plaintiff's  wagons  horse,  or  hat' 

Tattle  r.  Holyoke,  6  Gray  (Mass.),  447  ;  ness  is  actionable,  see  conflicting  views  in 

May  V.  Princeton,  11  Met.  442  ;  Marble  v.  Fermont  and  Massachusetts  on  the  one 

Worcester,  4  Gray,  395  ;  Adams  v.  Car-  hand,  and  Maine  on  the  other.     Hunt  v. 

Bale,  21  Pick.  146  ;  Holman  v.  Townsend,  Pownal,  9  Vt.  418  ;   Rowell  v.  Lowell, 

18  Met.  297,  299  (1847)  ;  Horton  v.  Ips-  supra;  Howard  v.  North  Bridgewater,  16 

wich,    12    Cosh.    488   (1853) ;    Lund  o.  Pick.  189  ;  Marble  v.  Worcester,  4  Gray, 

^pigsboro'  (on  leaping  from  carriage  on  895  ;  Palmer  r.  Andover,  2  Cush   (Mass.) 

approach  to  defect),  11  Cush.  568  600  (1849) ;  Shepherd  v.  Chelsea,  4  Allen, 


(1853);  Tuttle  v,  Holyoke,  6  Gray,  447  118  (1862) ;  Fogg  v.  Nahant,  106  Mass. 

(1856) ;  Sears  v.  Dennis,  105  Mass.  810  278  ;  8.  c.  98  Mass.  578 ;  Moore  v.  Ab- 

(1870);  Stickney  v,  Maidstone,  30  Yt.  738  bott,  32  Me.  46  (1850);  Farrar  v.  Greene, 

(1858),  and  cases  cited  by  Pierpo^U,  J.;  32  Me.  574  ;  Moulton  v.  Sanford,  51  Me. 

Manderachid  v,  Dubuque,   29  Iowa,   73  127  (1862).    Followed.    Perkins  r.  Fay- 

(1870).    Ordinary  iron  gas  box  in  side-  ette,  68  Me.  152  ;  and  Aldrich  v.  Gor- 

walk  with  projecting  rim,  uncovered,  may  ham,    77  Me.  287  ;   following  Moore  r. 

be  an  actionable  defect.     Loan  r.  Boston,  Abbott,  supra,  which  is  denied  to  be  law 

106  Mass.  450  ;  Ayer  v.  Norwich  (tent  on  in  Winship  v,  Enfield,  42  N.  H.  197  (1860); 

load),  39  Conn.  376  (1872) ;  8.  c.  12  Am.  Hall  v,  Kansas  City,  54  Mo.  598  ;  Lacon 

Bep.  396.  V.  Page,  48  111.  499  ;  Joliet  v,  Verley,  35 

DsFiCT  CAUSING  Team  TO  BE  FRIGHT-  111.  63  ;  Aurors  V.   Pulfer,   56  111.   270 


Decisions  coNSTKinNG  New  Eno-  (1870);    Baldwin  ».  Greenwood   Tump. 
LAND  Statutes  (Ante,  sec.  1000,  note).  Co.,  40  Conn.  238  (1878) ;   Gushing  ». 
Ckrd  V.  Ellsworth,  65  Me.  547  (1876)  ;  Bedford,  125  Mass.  526.   See  further  cases 
8.  c.  20  Am.  Rep.  722,  where  the  cases  cited,  infra ;  also  2  Thomps.  Neg.  778. 
•re  cited  and  reviewed  by  Peters,  J.    Mar-  Burden  of  proof  to  establish  contributory 
ble  V.Worcester,   4  Gray   (Mass.),   395  negligence.    See  m/ra,  sec.  1026. 
(1855) ;  Cook  v.  Charlestown,  98  Mass.  80         ^  Schaefler  v.  Sandusky,  33  Ohio  St 
(1867).     Compare  Morse  t>.  Richmond,  41  246  ;    Durkin   r.  Troy,   61    Barb.    437 
Vt.  485  ;  8.  c.  8  Am.  L.  Reg.  (n.  s.)  81,  Evans  p.  Utica,  69  N.  Y.  166  ;  Wilson  r 
and  note  of  Judge  Redfield ;  Clinton  v,  Charlestown,  8  Allen,  137  ;  Belton  v.  Bax 
Howard,  42  Conn.  294  (1875) ;  Bassett  v.  ter,  54  N.  T.  245  ;  Pennsylvania  Co.  v 
8t  Joseph,  58  Mo.  290  (1873) ;  s.  c.  14  Rathgeb,  32  Ohio  St  %^  ;  Merrill  v.  Port 
Am.  Bep.  446  ;  Brown  v.  Glasgow,  57  Mo.  land,  4  Cliff.  C.  C.  138.     In  a  case  where 
156  ;  Bennett  o.  Fifield,  13  R.  I.  139  ;  the  allegations  of  the  party  injured  while 
Smitii  r.  Sherwood  Township,  62  Mich,  crossing  a  gully  in  a  street,  were,  that  he 
159  (1886),  (hole  in  bridge).     Fright  of  saw  the  gully  but  believed  it  was  reason- 
team  hy  accident,  and  injury  (hereto  by  a  ably  safe,  that  he  used  due  and  ordinary 
dtfset  in  the  highway,    Davis  v.  Dudley,  care,  and  that  there  was  no  other  safe  road. 
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been  held  that  where  two  causes  combine  to  produce  the  injoiy^botb 
in  their  nature  proximate,  the  one  being  the  defect  in  the  highway 
and  the  other  some  occurrence  for  which  neither  party  is  responsible^ 
such  as  the  accident  of  a  horse  running  away  beyond  control,  the 
corporation  is  liable,  provided  the  injury  would  not  have  been  sus- 
tained but  for  the  defect  in  the  highway.^  There  can  be  no  recovery 
if  the  injury  be  caused  by  the  unskilfulness  or  want  of  care  on  the 
part  of  the  driver,*  or  if  it  can  be  shown  that  the  plaintifiT,  by  his 
own  want  of  care,  directly  caused  the  accident '  The  streets  and 
sidewalks,  it  has  been  well  remarked,  are  for  the  benefit  of  all  condi« 
tions  of  people ;  and  all  have  the  right,  in  using  them,  to  assume 
that  they  are  in  an  ordinarily  good  condition,  and  to  regulate  their 
conduct  upon  that  sissumption.  A  person  may  walk  or  drive  care- 
fully in  the  darkness  of  the  night,  relying  upon  the  belief  that  the 
corporation  has  performed  its  duty,  and  that  the  street  or  the  walk 
is  not  in  an  unsafe  condition.  He  walks,  it  has  been  said,  by  a 
faith  justified  by  law,  and  if  his  faith  is  unfounded,  and  he  soffen 
an  injury,  the  party  in  fault  must  respond  in  damages.     So,  one 

it  was  held  that  these  facts  did  not  show  82  Me.  46 ;  Farrar  v,  Greene,  Ih,  574;  M 

contributory  negligence,  and  that  the  ques-  also  Clark  v.  Barrington,  41  N.  H.  44 ; 

tion  as  to  such  negligence  was  one  of  fact  Tucker  v.  Hennecker,  lb,  817  ;  Wisahi^ 

for  the  jury.     Albion  v.  Hetrick,  90  Ind.  v.  Enfield,  42  N.  H.  197  ;  Palmer  «.  An- 

545.  doyer,   2  Cush.    (Mass.)   600;   Hunt  r. 

1  Toms  V.  Whitby,  87  Up.  Can.  Q.  B.  Pownal,  9  Vt.  411.    A  city  held  not  lialile 

100  ;  Sherwood  v.  Hamilton,  37  Up.  Can.  for  the  death  of  t^rvtuiway  hone^  thon^it 

Q.  B.  410 ;  Castor  v.  Uxbridge,  89  Up.  had  neglected  to  erect  barriers  aboot  the 


Can.  Q.   B.  113  ;  Merrill  v,  Portland,  4  defect  in  the  street  which  caoiied  the 

Cliff.  C.  C.  138 ;  Moulton  v.  Sanford,  51  dent    Moss  v.  Burlington,  60  lowm,  438. 
Me.  127  ;  Perkins  v,  Fayette,  68  Me.  152;         *  Bntterfield  v.  Forrester,  11  East,  60; 

Bing  i\  Cohoes,  77  N.  Y.  83  ;  Ehrgott  v.  Woolf  v.  Beard,  8  C.  &  P.  878  ;  Smith  f. 

New  York,  96  N.  Y.  264;  Hampson  v.  Smith,  2  Rck.   (Mass.)  621;   Bridge  n 

Taylor,  15  R.  I.  88,  approving  text.    But  Grand  June.  By.  Co.,  8  M.  &  W.  244; 

see  conflicting  decisions  on  the  point,  su-  Waite  v.  N.  £.  Ry.  Co.,  E.  B.  &  E.  719; 

pra.    Shearm.  &  Red.  Neg.  (4th  ed.)  sec.  Baker  v.  Portland,  58  Me.  199;  8.  c  4 

846,  and  cases,  and  chap,  on  Proximate  Am.  Rep.  274;  Tnff  v.  Warman,  2  C  & 

Cause.  N.  8.  740  ;  8.  c.  5  C.  B.  N.  s.  578 ;  Withe^ 

3  Flower  v.  Adams,  2  Taunt.  314  ;  Cas-  ley  v.  Regent's  Canal  Co.,  12  C,Kv.t 

sedy  V.  Stockbridge,  21  Vt.  391 ;  Peoria  2  ;  Bradley  v.  Brown,  82  Up.  Oka.  Q.  8- 

Br.  Assoc.  V.  I^oomis,  20  111.  235;  Alger  v.  463.    The  rule  operates  alao  in  the  amd 

Lowell,   3  Allen  ( Mass. ),  402  ;  Stuart  v,  children  of  tender  age.     Mangan  r.  Attif^ 

Machiasport,  48  Mo.  477 ;  Cobb  v.  Stand-  ton,  L.  R.  1  Ex.  289 ;  Singleton  v.  Ess(> 

ish,  14  Me.   198  ;  Marriott  v.  Stanley,  1  em  Counties  Ry.  Ca,  7  C.  B.  K.  a.  287. 

M.  &  G.  568.    So  if  the  accident  really  The  question  of  contribatoiy  n^gH^eiei 

and  substantially  arose  by  reason  of  some  arises  when  both  parties  are  sahstuitialtf 

defect  in  the  plaintiffs  wagon,  harness,  at  fault,  and  when  the  lanlt  of  esch  ear 

&c.     Jenks  v.  Wilbraham,  11  Gray,  142 ;  tributes  to  the  disaster.     Per  CUattf,  BLt 

Noyes  v.  Morristown,  1  Vt  857;  Alien  v,  in  Gee  v,  Metrop.  By.  Co.,  L.  B.  8Q>A 

Hancock,  16  Vt.  280  ;  Bigelow  v.  Rutland,  177. 
4  Cush.  (Mass.)  247;  Moore  v.  Abbott, 
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whose  sight  is  dimmed  by  age,  or  a  near-sighted  person  whose  range 
of  vision  was  always  imperfect,  or  one  whose  sight  has  been  injured 
by  disease,  may  act  on  the  assumption  that  the  streets  and  ways  are 
in  a  reasonably  safe  condition.  Each,  however,  is  bound  to  know 
that  prudence  and  care  are  in  turn  required  of  him,  and  that  if  he 
fails  in  this  respect  any  injury  he  may  suffer  is  without  redress,  i 
Each  case  depends  upon  its  own  circumstances  and  each  is  a  law 
unto  itsell 

§  1008.  Uability  for  Injuries  outside  the  Travelled  Highway; 
Width  to  be  kept  in  Repair;  Right  to  go  extra  viam..  —  ''Although 
the  highway  be  of  varying  and  unequal  width  between  fences,  on 
each  side,  the  right  of  passage  or  way,  prima  facie  and  unless  there 
be  evidence  to  the  contrary,  extends 'to  the  whole  space  between  t}ie 
fences,  and  the  public  are  entitled  to  the  use  of  the  entire  of  it  as 
the  highway,  and  are  not  confined  to  the  parts  which  may  be 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot-passengers.**  ^  In  general,  however,  the  duty  to  keep  in  re- 
pair only  extends  to  the  road  actually  used  for  travel,  provided  it 
is  wide  enough  to  be  safe,  and  is,  in  its  actual  condition,  reasonably 
safe  for  travellers  who  use  due  care.'    The  duty  of  municipal  cor- 

1  Davenport  v.  Ruckman,  S7  N.  T.  568  *  The  Queen  v.  United  Kingdom  TeL 

^7Z,perEunt,  C.  J.,  whose  langoage  slight-  Co.,  8  F.  &  F.  74,  per  Martin^  6.  ;  Tutill 

}j  altered  is  given  in  the  tei^ ;  Weed  v.  v.  West  Ham  L.  Bd.  of  H.,  L.  R.  8  C.  P. 

BalUton,  76  N.  Y.  329.    It  is  not,  however,  447 ;  The  Queen  v.  Fitzgerald,  89  Up.  Can. 

too  much  to  ask  of  persons  of  defective  Q.  6.  297 ;  Harrison  Munic.  Man.   (5th 

sight  greater  care  than  is  required  of  per-  ed. )  488-497,  and  cases. 

flons  free  from  such  infirmity.     Winn  v.  '  Tisdale  v,   Norton,  8  Met.   (Mass.) 

Lowell,  1   Allen  (Mass.),   177;  Smith  v.  888;  Smith  v.  Wendell,  7  Cush.  (Mass.) 

Wildes,  143  Mass.  556  ;  Sleeper  v.  San-  498 ;  Shepardson  v.  Colerain,  18  Met.  55  ; 

down,  52  N.  H.  244  ;  see  also  Bridges  v.  Kellogg  v,  Northampton,  4  Gray  (Mass.), 

No.  London  Ry.  Co.,  L.  R,  6  Q.  B.  877,  65  ;  8.  c.  8  Gray,  504  ;  Howard  v.  No. 

897  ;  Hutton  v.  Windsor,  84  Up.  Can.  Q.  Bridgewater,  16  Pick.  189  ;    Hayden  v. 

B.  487.     No  person  is  required  to  have  Attleborough,  7  Gray,  888  ;  Coggswcll  v, 

perfect  vision,  or  to  be  vigilant  in  the  dis-  Lexington,  4  Cush.   (Mass.)  307  ;  Spar> 

covery  of  defects  which  ought  not  to  exist,  hawk  v.  Salem,  1  Allen,  30  ;  Bichards  v, 

Thompson  v.  Bridgewater,  7  Pick.  (Mass.)  Enfield,  18  Gray,  344  ;  Howell  v.  Lowell, 

188.     No  person  is  in  fault  in  neglecting  7  Gray,  100 ;  Keith  v.  Easton,  2  Alien, 

to  observe  and  avoid  a  defect  not  so  plain  552  ;  Campbell  v.  Race,  7  Cush.  (Mass.) 

and  obvious  as  to  be  necessarily  observable  408,  and  authorities  cited  ;  Morse  v,  Bel- 

by  one  in  the  possession  of  ordinary  facul-  fast,  77  Me.  44  ;  Kelley  r.  Columbus,  41 

ties,  travelling  at  an  ordinary  pace.     Cox  Ohio  St.  268  ;   Fitzgerald  v.  Berlin,  64 

V.  Westchester  Tump.  Co.,  33  Barb.  414  ;  Wis.  208.     "Where  there  is  no  visible 

Frost  V,  Waltham,  12  Allen,  85.    Further  boundary  to  the  line  of  the  street,  and  a 

M  to  elements  of  actionable  defect  in  the  portion  of  the  roadway  travelled  on  is  so 

hi|^way  or  street,  see  Vicksburg  v.  Hen-  near  the  actual  line  (although  really  out- 

neasy*  54  Miss.  868 ;  r.  p.  Lane  v.  Crom-  side  thereof)  as  to  induce  the  belief  in 

bie,  12  Pick.  177  ;  Moore  v.  Abbott,  32  any  one  exercising  reasonable  care  that  he 

He.  46;  Rusch  v.  Davenport,  6  Iowa,  448.  is  witliin  such  line,  if  such  portion  is  for 
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porations  to  keep  the  roads  and  streets  in  repair  extends  as  much 
to  sidewalks  for  the  use  of  pedestrians  as  to  the  travelled  way  for 
the  use  of  carriages.^  Where  an  ordinary  public  highway  is  out  of 
repair,  the  public  have  a  temporary  right  to  go  on  the  adjoiniiig 
land  for  the  purpose  of  travel^  So  sidewalks  and  street-cxossiogs 
are  constructed  for  the  use  of  foot-passengers;  but  if  these  hap- 


any  reason  rendered  dangerous  for  travel, 
and  the  city  has  notice  thereof  in  due 
time,  and  such  danger  can  be  remedied  by 
the  exercise  of  reasonable  care,  .  .  .  and 
the  city  neglects  to  guard  it,  we  see  no 
reason  why  it  should  not  be  held  liable  to 
one  who  is  injured  outside  of  such  limits 
under  such  circumstances,  he  being  him- 
self free  from  any  neglect  contributing  to 
the  injury."  Peckham,  J.,  in  Jewhurst  v. 
Syracuse,  108  N.  Y.  803  (1888).  Further, 
as  to  width  to  be  kept  in  repair.  2  Thomps. 
Neg.  766.     Fast,  sec.  1016. 

1  Bums  V.  Toronto,  42  Up.  Can.  Q.  B. 
560  ;  Button  r.  Windsor,  34  Up.  Can.  Q. 
B.  487;  Ray  i;.  Petrolia,  24  Up.  Can.  C. 
P.  73  ;  Boyle  v.  Dundas,  25  Up.  Can.  C. 
P.  420  ;  Bacon  v.  Boston,  3  Cu^  (Mass.) 
174;  Lowell  v.  Spaulding,  4  Cush.  (Mass.) 
277 ;  Drake  v.  Lowell,  13  Met.  292  ; 
Hart  V.  Brooklyn,  86  Barb.  (N.  Y.)  226 ; 
Kirby  v.  Boylston  Market  Assoc.,  14  Gray, 
249  ;  Manchester  v.  Hartford,  30  Conn. 
118  ;  Hubbard  v.  Concord,  85  N.  H.  54. 
So  to  street  crossings.  Raymond  v.  Low- 
ell, 6  Cush.  (Mass.)  524 ;  Coombs  v.  Pur- 
rington,  42  Me.  332  ;  Barker  v.  Savage,  45 
N.  Y.  191.  But  it  is  not  a  duty  to  plank 
from  each  man's  house  across  a  ditch  to 
the  street,  and  keep  such  planks  in  repair. 
McCarthy  v.  Oshawa,  19  Up.  Can.  Q.  B. 
245.     Post,  sec.  1012  as  to  sidewalks. 

Under  the  statute  of  Michigan,  cities 
are  responsible  for  injuries  caused  by  de- 
fects in  the  carriage-ways  or  streets  proper 
and  cross-walks,  but  not  for  those  caused 
by  defects  in  side-walks.  O'Xeil  v.  De- 
troit, 50  Mich.  133  ;  Detroit  v.  Putnam, 
45  Mich.  263. 

Width  to  be  kept  in  repair  under 
THE  New  England  Statutes  {anUf 
SEC.  1000,  note)  as  construed  by  the 
Courts.  Infra,  sees,  1011, 1016;  Howard 
r.  No.  Bridgewater,  16  Pick.  189  (1884) 
recognized  in  Shepardson  v,  Colerain,  18 
Met.  (Mass.)  55,  59  (1847);  Bacon  t^.  Bos- 


ton, 3  Cush.  (Mass.)  174  (1849),  rekti^ 
to  width  of  sidewalk,  and  distingiiiihed 
from  Howard  v.  No.  Bridgewater,  «ii|Rni; 
Smith  V.  Wendell,  7  Cush.  (Mem.)  498; 
Kellogg  V,  Northampton,  4  Gray  (Xim.), 
65,  7  Gray,  338  ;  Mochler    r.  Sbaftsbmy, 
46  Vt.  580  (1874) ;  8.  c.  14  Am.  Bep.  634 
Whether  wide  enough  to  be  safe  is  for  the 
jury;  so,  whether  it  ahoold  be  made  aft 
and  convenient  its  whole  width.    Jdhn* 
son  V.  Whitefield,  18  Me.  286  ;  Aldrieh  r. 
Pelham,  1  Gray,  510  ;  Savage  «.  Bangor, 
40  Me.  176  ;  Craig  v,  Sedalia,  63  Mo.  417 
(1876) ;  Perkins  v.  Fayette,  60  Me.  15S; 
Dickey  o.  Maine  Tel.  Co.,  46  Me.  483; 
Morse  v.  Belfast,  77  Me.   44  ;   see  ala 
Brown  v,  Glasgow,  57  Mo.  157  (1874); 
Monongahela  City  v.  Fischer,  111  Pk.  St 
9  ;  Scranton  v.  HUl,  102  Pk.  St  378 ; 
Reyes  v,  Marcellas,  50  Mich.  878;  Dnmt 
V.  Palmer,  69  N.  J.  L.  544.    If  a  stmt  if 
opened  for  travel  tbrooghont  its  entiif 
width,  it  is  the  duty  of  the  dtjtokecpi 
the  entire  width  in  a  reasonably  safe  eon- 
dition.     Stafford  v,  Oskaloosa,  57  lovt, 
748.    Compare  Fulliam  v.  Muscatiiie,  10 
N.  W.  Rep.  861 ;    CrysUI  v.  Des  Moisei^ 
65  Iowa,  502.      /n/ro,  sec.    1016,  note. 
Shearm.  &  Red.  Neg.  (4th  ed.)  aefs.  SSI, 
352  and  cases ;  2  Thomps.  Neg.  766,  aad 
cases.    Infra,  sec  1011.     The  oUigttioi 
to  keep  in  repair  is  only  as  "  against  saeli 
accidents  as  are  likely  to,  and  actually  do* 
occur  in  using  a  highway  for  the  porpo* 
of  travel.    Sykes  v.  Pawlet,  4S  Yt  iH; 
8.  c.  5  Am.  Rep.  295  (1871). 

LlABILITT     FOR      LATENT     DlTBm 

Prindle  r.  Fletcher,  39  Vt  257.  OtA 
with  approval,  24  Wis.  842  (1869).  8e« 
26  Wis.  56. 

*  Carrick  v.  Johnston,  26  Fp^  Out.  (^ 
B.  65.  But  see  Arnold  v.  Holhrook,  L 
R.  8  Q.  B.  96.  Right  to  go  extra  rim, 
Campbell  v.  Race,  7  Cosh.  408,  410^  ai 
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pen  to  be  obstructed,  or  to  be  in  such  a  dangerous  condition  as  to 
deter  an  ordinarily  prudent  man  from  using  them,  then  one  may 
walk  elsewhere.  If  he  does  so  however  without  sufficient  reason, 
and  is  injured,  his  injury  cannot  be  imputed  to  the  negligence  of 
the  dty.^ 

§  1009.  Defeotive  Streets  ;  User  of  Land  as  Street ;  Estoppel.  — 
There  have  been  many  cases  where  the  injury  has  occurred  upon 
property  tused  as  a  highway  or  street  which  has  never  been  legally 
laid  out  or  dedicated  as  such,  and  the  municipality  has  sought  to 
defend  upon  this  ground.  But  where  the  corporation  has  treated 
a  piece  of  land  within  the  limit-s  of  the  municipality  as  a  public 
street^  taking  charge  of  it,  as  such,  it  is  chargeable  with  the  same 
duties  as  though  it  were  legally  laid  out ;  and  it  is  liable  for  dam- 
ages by  reason  of  neglect  to  keep  the  same  in  safe  condition  for 
travel  It  is,  under  such  circumstances,  estopped  to  claim  that  it 
is  not  a  legal  highway ;  and  it  is  affected  with  the  consequences  of 
the  knowledge  and  acts  of  its  officers  and  agents.^ 

1  O'Latigfalin  o.   Dubuque,   42    Iowa,  100(1856).     See,  also,  Keith  «.  Easton,  2 

639  (1876) ;  Scranton  v.  Hill,  102  Pa.  St  Allen,  552  (1861) ;  Baltimore  v.  Branman, 

878  ;  Zettler  v.  Atlanta,  ^^  Oa.  195  ;  Al-  14  Md.  227  (1859) ;  Bassett  v.  St.  Joseph, 

line  V.  Le  Mars,  71  Iowa,  654.    A  city  53  Mo.  290,  301  (1873),  a  well-considered 

is  not  bound  to  provide  approaches  from  case ;  8.  c.  14  Am.  Rep.  446 ;  Stone  v. 

prirate  property  to  its  streets,  nor  liable  Attleborongh,  140  Mass.   328;  StockweU 

for  iignries  caused  by  its  failure  to  guard  v.  Fitchbui^,  110  Mass.  305;  Sullivan  v. 

SQch  approaches.    Goodin  v,  Des  Moines,  Boston,  126  Mass.  540  ;  Lowe  v.  Clinton, 

55  Iowa,  67,  where  plaintiff  fell  from  pri-  136  Mass.  24;  Aston  v.  Newton,  134  Mass. 

▼ate  property  into  a  street  which  had  been  507. 

recently  excavated.  Where  a  street  was  '  Coates  v.  Canaan,  51  Yt.  131 ;  James 
fenced  up  by  the  city  after  over  twenty  v.  Portage  City,  5  N.  W.  Rep.  31  ;  Kitt- 
years'  use,  and  the  plaintiff  was  compelled  redge  v.  Milwaukee,  26  Wis.  46 ;  Weis- 
to  go  round  by  reason  of  the  fence,  it  was  enberg  v.  Appleton,  26  Wis.  56  ;  Harper 
held  that  he  was  specially  damaged  and  v,  Milwaukee,  30  Wis.  365 ;  Colby  v. 
the  city  liable  to  him  in  damages.  Beau-  Beaver  Dam,  34  Wis.  285  ;  Prideaux  v. 
dc«n  V.  Cape  Girardeau,  71  Mo.  392.  In  Mineral  Point,  43  Wis.  518  ;  Sewell  v. 
MasMchuaetts  tji  injury  received  by  travel-  Cohoes,  75  N.  Y.  45  ;  Todd  v,  Troy,  61 
ler  outridt  of  the  road,  though  the  road  N.  Y.  506 ;  Conrad  v.  Ithaca,  16  N.  Y. 
itself  was  dangerous,  is  not  within  the  158  ;  Weet  r.  Brockport,  16  N.  Y.  161  ; 
■tatnte,  of  which  the  words  are  "injury  Hyatt  v,  Rondout  Trs.,  44  Barb.  385  ; 
hyrtaaon  of  any  defect"  in  the  highway.  Houfe  v,  Fulton,  84  Wis.  608  ;  Stark  v. 
{AnU,  sec.  1000,  note. )  Tisdale  v.  Nor-  Lancaster,  67  N.  H.  88  ;  Aurora  v.  Col- 
ton,  8  Met.  388  (1844).  Nor  ordinarily  shire,  55  Ind.  484  ;  Phelps  v,  Mankato, 
actionable.  Sparhawk  v.  Salem,  1  Allen,  23  Minn.  277  ;  Manderschid  v.  Dubuque, 
80(1861).  The  doctrine  in  ifcwfoc^Mftj//*  25  Iowa,  108;  Matthews  v,  Baraboo,  39 
is,  that  the  damage,  in  order  to  be  action-  Wis.  674  ;  Johnson  v.  Milwaukee,  46  Wis. 
able,  must  be  occasioned  by  causes  entirely  568  ;  Kelley  r.  Fond  du  Lac,  31  Wis. 
within  the  highway.  Richards  v.  Enfield,  179  ;  Seward  r.  Milford,  21  Wis.  485 ; 
18  Grav,  844,  346,  ptr  Bigelow,  J.,  citing  Gallagher  v.  St.  Paul,  28  Fed.  Rep.  305  ; 
and  following  Rowell  v,  Lowell,  7  Gray,  Potter  v.   Castleton,   53  Vt   435 ;  Cart- 
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§  1010.   Lighting  Streets,  as  oonneoted  with  Defects  therein.  —A 

corpomtion  which  by  its  charter  has  the  power  to  lay  out,  impro?e, 
light,  and  keep  its  streets  in  order,  is  liable  in  damages  at  the  suit  of 
an  individual  who  sustains  injuries  by  reason  .of  the  neglect  of  such 
corporation  to  keep  its  streets  in  a  safe  condition.^  The  grant  of 
power  in  the  charter  of  a  city  to  the  council  to  lay  out  streets,  w 
a  grant  to  the  corporation,  and  is  of  such  a  character  as  to  prevent 
its  exercise  by  any  other  person  or  body.*  A  city  is  under  no  obli- 
gation to  light  its  streets  with  lamps,  and  simply  neglecting  to  light 
the  streets  is  not  a  ground  of  liability.^  But  where  it  assumes  to 
light  a  street,  and  does  it  so  negligently  that  a  person  is  injured  in 
consequence  by  falling  into  an  excavation  in  the  night-time,  the 
character  of  the  light  may  be  shown  as  a  circumstance  to  estaUish 
negligence.*  A  person  employed  and  paid  by  one  who  has  con- 
tracted to  light  and  take  care  of  street-lamps  is  not  a  servant  or 
agent  of  the  corporation,  and  if,  while  engaged  in  his  work,  he 

Wright  V.  Belmont,  58  Wis.  370  ;  Davis  for  public  travel  and  its  recognition  \tf 
V.  Fulton,  52  Wis.  657  ;  Cronin  v.  Del-  town  officers  as  a  highway  were  held  nf- 
avan,  50  Wis.  875  ;  Estelle  v.  Lake  Crys-  ficient  to  make  the  town  liable,  under  t 
tal,  27  Minn.  248  (a  platform,  erected  by  statute,  for  iig'uries  sustained  by  reaaoD  of 
a  private  person,  used  by  the  public  as  a  its  negligence  in  faUing  to  keep  the  road 
part  of  the  street  with  the  knowledge  of  in  proper  repair.  Ivory  v,  Deerpark,  111 
the  municipal  authorities).  By  merely  N.  Y.  476  (1889) ;  infra,  sec  1012,  note. 
permitting  the  public  to  use  a  sidewalk  But  the  principle  stated  in  the  text  doei 
which  is  not  within  the  limits  of  a  recog-  not  apply  where  a  bridge  and  its  tp* 
nixed  street,  a  city  will  not  render  itself  proaches  belong  to  the  State  as  part  of 
liable  for  injuries  sustained  by  reason  of  its  public  works,  for  in  such  case  the  dtf 
its  defective  condition.  Bishop  v,  Cen-  has  no  right  to  enter  upon  or  repair  the 
tralia,  49  Wis.  669.  Where  a  city  in  en-  same,  and  hence  it  is  not  liable  for  an  in- 
closing a  common  placed  the  fence  so  that  jury  caused  thereby  to  a  traveller,  sl- 
a  strip  remained  along  a  public  street,  though  used  by  the  public  as  a  highwij, 
such  strip  being  afterwards  paved  and  with  the  acquiescence  of  the  State.  What 
used  as  a  sidewalk  for  more  than  twenty  there  is  no  duty  and  no  power  there  cu 
years,  it  was  held,  in  an  action  for  an  in-  be  no  liability.  Carpenter  v.  Cohoes,  81 
jury  caused  by  a  defect  in  it,  that  it  had  N.  Y.  21 ;  Veeder  v.  Little  Falls.  100 
become  by  prescription  a  part  of  the  street,  N.  Y.  848  ;  Brusso  r.  Buffalo,  90  N.  T. 
for  defects  in  which  the  city  was  liable.  679. 

V^eale  v.  Boston,  185  Mass.  187.    A  vil-  ^  Noble  v.  Richmond,  81  Gratt  871 : 

l<ige  in  Illinois  was  held  liable  for  injuries  followed,  Clark  v.  Richmond,  88  Va.  VSk 

sustained  on  a  sidewalk  built  and  main-  (1887) ;  Gordon  o.  Richmond,  83  ya.4)f; 

taincd  by  it  upon  private  property  within  Barnes  v.  District  of  Columbia,  91  U.  & 

its  limits.     Magruder,  J.  :  **  Having  as-  540(1875).     See  cases  cited  ut/Vo. 

sumed  to  perform  the  same  duty  in  regard  *  Ih,,  cases  supra. 

to  it  as  though  it  was  a  part  of  one  of  the  *  Randall  r.  Eastern  R.  R^  106  Ite 

streets,  they  were  bound  to  use  the  same  276  (1871)  ;  s.  c.  8  Am.  Rep.  827 ;  0*^ 

degree  of  vigilance  as  thoy  exercised  in  kins  v,  Atlanta,   78  Ga.    746 ;    LyoB  *• 

reference  to  other  sidewalks  within  the  Cambridge,  186  Mass.  419. 

limits  of   the  corporation,"  citing  text.  *  Freeport  t^.  Isbell,  88  IlL  440  (1876) ; 

Village  of  Mansfield  v.  Moore,  124  III.  138  s.  c.  25  Am.  Rep.  407.     See,  alao^  Bvtkr 

(1888).     The  use  of  a  rood  for  mnny  years  v.  Bangor,  67  Me.  888. 
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saflfers  an  injury  from  an  actionable  defect  in  a  highway,  he  can 
maintain  an  action  therefor  against  the  corporation,  if  free  from 
contributory  negligence.^ 

§  1011.  Defects  and  Obstmctions  calculated  to  frighten  Animals. 
—  For  an  object  in  a  public  street  calculated  to  frighten  horses  ordi« 
narily  gentle,  and  which  causes  an  accident  resulting  in  an  injury, 
municipal  corporations  have  been  held  liable,  if  they  have  been 
guilty  of  negligence  in  allowing  it  to  remain  for  an  unreasonable 
time.  The  decisions  to  this  e£fect  generally  rest  upon  statutory 
provisions  and  involve  a  construction  thereof.  But  such  objects 
may  come  within  the  notion  of  a  public  nuisance,  wliich  it  is  the 
duty  of  the  municipality  to  remove  as  incident  to  its  duty  to  keep 
its  streets  in  a  safe  condition,  for  failure  to  discharge  which  it  may 
be  liable  to  any  one  specially  injured  thereby.*  Where  there  is  a 
defect  or  object  in  a  street  which  is  calculated  to  frighten  horses 
and  an  injury  occurs  by  reason  thereof  without  the  fault  of  the 
driver,  the  corporation,  if  it  has  been  negligent  in  respect  thereof,  is 
liable  ;^  but  objects  outside  the  travelled  way,  and  not  near  enough 

1  Eaton  V.  Wobarn,   127  Mass.  270  ;  Ind.  147.    See  supra,  sec  958,  and  note ; 

8.  P.  Kimball  v.  CnshiDan,  108  Biaas.  194;  2  Thomps.  Neg.  778  ;  Cooley,  Torts,  617. 

Johnson  v,  Boston,  118  Mass.  44.  The  following  may  be  mentioned  as  s 

s  Chicago  V.  Hoy,  75  III.  580  (1874);  few  from  the  many  cases  mostly  but  not 

HcKee    r.    Bidwell,     74    Pa.    St.    218;  whollyarising  under  the  New  England  stat- 

Criasey  v.  Hestonville  M.  &  F.  Pass.  Ry.  ntes  {anU,  sec.  1000,  note),  as  to  what  have 

Co.,  75  Pa.  St  88  ;  Fritsch  v,  Allegheny,  been  held  to  be  particular  defects  or  6b- 

91  Pa.  St  226  (1879)  ;  8.  c.  20  Alb.  L.  strudions.     A  pile  of  stones.     Bigelow  v, 

J.  873;   Rushville  v.   Adams,  107  Ind.  Weston,  8  Pick.  (Mass.)  267;  Smith  v, 

475;    CrawfordsyUle  v.  Smith,   79  Ind.  Wendell,   7  Cush.  (Mass.)  498;   Kellogg 

aOS  ;  Bennett  v,  Fifield,    18  R.   I.  139.  v.  Northampton,  4  Gray,  65 ;  Foreman  v. 

Infra,  aec.  1018.  Canterbury,  L.  R.  6  Q.  B.  214.     A  rock. 

•  Cashing  V.Bedford  (bright  red-colored  Card  v.  Ellsworth,  65  Me.  647;  8.  c.  20 

drinking- troughs),  125    Mass.    526.      A  Am.  Rep.  722.     Sticks  of  timber,  logs,  dtc, 

city  held  not  to  be  liable  for  damages  re-  Castor  r.   Uxbridge,  39  Up.  Can.  Q.  B. 

salting  from  a  horse  becoming  frightened  113  ;  Springer  v,  Bowdoinham,  7  Mo.  442; 

at  an  implement  run  by  steam,  to  repair  Snow    v.  Adams,   1  Cush.  (Mass.)   443  ; 

a  street,   and  without  negligence.     Sparr  Johnson  v.  Whitefield,  18  Me.  286  ;  Davis 

V.  St.  Louis,  4  Mo.  App.  572.     In  the  ab-  v,    Bangor,    42    Me.    522  ;     Gorham    v. 

sence  of   express  legislative  authority  a  Coopcrstown,    59  N.  Y.  660  (1875).    A 

city  cannot  lawfully  grant   to  a    street  teiU.    Ayer  v,  Norwich,  89  Conn.  376  ; 

railway  company  the  right  to  operate  a  12  Am.  liep.   396.     A  portable  furnace. 

**  sieam"  motor  along  its  streets,  and  if  it  Rushville  v.  Adams,  107  Ind.  475.    Pile  of 

does  so  it  maybe  liable  for  injuries  sus-  lumber.  NorthManheim  v.Amold,  119  Pa. 

tained  by  a  traveller  on  the  street  whose  St.  380.  Steam  thresher.  Burrell  Township 

team  is  frightened  by  the  steam  motor,  v.  Uncapher,  117  Pa.  St.  353.  Steam  motor. 

Stanley  v.  Davenport,  54  Iowa,  463  (1879);  Stanley  v.  Davenport,  54  Iowa,  463  ;  ante, 

&  c.  9  Cent  L.  J.  392,  citing  text.    Ante,  sec.  722,  note.    A  steam  roller  and  engine. 

722,  note.    Turner  v.  Buchanan,  82  Young  v.   New  Haven,   89   Conn.   435  ; 
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to  the  line  of  public  travel  to  interfere  with  or  incommode  trav- 
ellers,  are  not  defects  in  the  highway.^    It  is  not  req^uisitey  as  we 


s.  0.  12  Am.  Rep.  400  n.  Pole.  Mochler 
V,  Shaftsborough,  46  Vt  580;  8.  c.  14 
Am.  Rep.  634 ;  Turner  v.  Buchanan,  82 
Ind.  147.  BtU  not  a  broken-doum  toagon. 
Rounds  V,  Stratford,  26  Up.  Can.  C.  P. 
11.  Po^,  Soule  V.  Grand  Trunk  Ry. 
Co.,  21  Up.  Can.  C.  P.  308  ;  Coggswell 
V,  Lexington,  4  Cush.  (Mass.)  307.  But 
see  McComber  v,  Taunton,  100  Mass.  255. 
See,  further,  Ray  v,  Manchester,  46  N.  H. 
59.  Holes  or  excavations.  Reed  v.  North- 
field,  13  Pick.  94;  Congreve  u.  Morgan, 
5  Duer  (N.  Y.),  496  ;  Doherty  v,  Wal- 
tham,  4  Gray,  696  ;  Willard  r.  Newbury, 
22  Vt.  468 ;  Batty  r.  Duxbury,  24  Vt. 
155  ;  Murphy  v,  Gloucester,  105  Mass. 
470  ;  Ghenn  v.  Provincetown,  lb.  313. 
Loose  planks,  projections,  or  other  inequaU 
Hies  of  surface.  Irwin  v.  Bradford,  22 
Up.  Can.  C.  P.  19,  421 ;  Hall  v.  Man- 
chester, 40  N.  H.  410 ;  Winn  v.  Lowell, 
1  Allen,  177  ;  Raymond  v.  Lowell,  6 
Cush.  (Mass.)  524  ;  Hubbard  v.  Concord, 
85  N.  H.  52  ;  Smith  v.  Wendell,  7  Cush. 
(Mass.)  498.  An  ash  pile.  Ring  v.  Co- 
hoes,  77  N.  Y.  88.  Machinery  left  on 
roadside.  Bennett  v,  Lovell,  12  R.  I.  166. 
As  to  rope  cxlencUd  across  the  street  being 
an  obstruction  or  defect.  French  v.  Bruns- 
wick, 21  Me.  29  (1842).  But  see  Barber 
V.  Roxbury.  11  Allen,  318  (1865),  that  it 
is  not.  "  Obstructions,**  or  want  of  repairs, 
defined  by  BartlM,  J.  Ray  v.  Manchester, 
46  N.  H.  59  (1865).  Loaded  wagons 
standing  on  a  street  under  care  of  a  driyer 
not  a  **  defect  or  want  of  repair"  of 
sti*eets.  Davis  v.  Bangor,  42  Me.  522 
(1856).  Any  object  upon  or  near  the  trav- 
elled  way,  which  in  its  ncUure  is  calculated 
to  frighten  horses  of  ordinary  gentleness, 
may  be  held,  under  some  circumstances,  to 
constitute  a  defect  in  the  vjay  itself. 
Morse  v.  Richmond,  41  Vt.  435  ;  Cham- 
berlain V.  Engfield,  43  N.  H.  356  ;  Winship 
V.  Enfield,  42  N.  H.  197  ;  Lund  v.  Tyngs- 
boro',  11  Cush.  (M.iss.)  563  ;  Dimock  v. 
Suffield,  30  Conn.  129  ;  Hewison  v.  New 
Haven,  34  Conn.  136.  But  see  Horton  v. 
Taunton,  97  Mass.  266  ;  Kingsbury  v. 
Dedhnm,  13  Allen,  186  ;  Cook  v.  Charles- 
town,  lb.  190,  note  ;  Keith  v.  Easton,   2 


Allen,  652.    See,  also,  Corby  r.  Hill,  4 
C.  B.  N.  8.  566 ;  Pickhard  v.  Smith,  10 
C.  B.  N.  8.  470 ;  Tarry  v.  Ashton,  L.  R 
1  Q.  B.  Div.  814;  Soule  v.  Grand  Trunk 
Ry.  Co.,  21  Up.  Can.  a  P.  308  ;  Van  r. 
Grand  Trunk  Ry.  Co.,  23  Up.  Can.  C  P. 
143  ;    Crawfordsville  v.   Smith,   79  lod. 
808.     The  onus  is  on  the  plaintiff  to  give 
afilrmative  evidence  of  negligence.   Lester 
V.  Pittsford,  7  Vt  158 ;   Perkins  v.  C«a- 
cord  R.  R.  Co.,  44  N.  H.  223.     ETidenoe 
to    show  that   other   horses  besides  the 
plaintiff's  were  frightened  at  the  olgcet 
is  admissible.     Darling  v.  WettmoiclsBd, 
62  N.  H.  401  ;  8.  c.   18  Am.  Rep.  5& 
The  jury  are  not  to  infer  a  defect  oo  ths 
highway  at  a  particular  time  and  plsos 
merely  from  the  fad  thai  an  imfwy  wat 
sustained  at  that  time  and  place.    Chnck 
V.  Cherryfield,  83  Me.   460;  Sherman  a 
Kortright,  52  Barb.  267  ;   Collins  v.  Dor- 
Chester,    6  Cush.    (Mass.)  896  ;  Packard 
V.    New  Bedford,    9    Allen,    300;  Oil- 
kins  V.  Hartford,  83  Conn.  57.    Bat  M 
Kearney  v.  London,  B.,  &  S.  C.  Ry.  Ca, 
L.  R.  5  Q.  B.  411 ;  8.  c.  L.  R.  6  Q.  R 
759 ;  Feital  p.  Middlesex  R.  R.  Co.,  109 
Mass.  398 ;  8.  c.  12  Am.  Rep.  720 ;  Xnl« 
len  V.  St.  Johns,  67  N.  T.  567  ;  15  Ab. 
Rep.    630 ;    Harrison's    Manic    Msnoil 
(5th  ed. ),  486  et  seq. 

1  Farrell  v.  Oldtown,  69  Me.  72 ;  Bttt- 
lett  V.  Kittery,  68  Me.  858  ;  Rmrads  r. 
Stratford,  26  Up.  Can.  C.  P.  11 ;  KifWi 
V.  Athens,  68  Me.  418.     Thos  wheiv  tbe 
wrought  part  of  a  highway  was  solBcieDtlf 
smooth  and  wide  for  safe  transit,  a  titr- 
eller's  horse,  meeting  cows  with  boasdf  <* 
their  horns,  became  frightened  and  !>■ 
the  wagon  against  a  blasted  rock  Iji^fT 
outside  the  wrought  part,  bat  insidt  tb* 
highway  limit,  it  was  held  that  the  Ufn 
was  not  liable  for  the  coneeqaeot  iigVT 
to  the  trayeller.     Perkins  v.  Fayette  ^ 
Me.  152,  approving  Moalton  «.  SasM 
51  Me.  127  ;    R.  P.  Rockfoni  f^  Tiifff,  © 
111.   247  ;  Marble  v.   Woioester,  4  Oftf 
(Mass.)>  895.      Compare  BUke  v.  K<^ 
field,  lb.  365  ;  Shearm.  &  Red.  Kc^  l^^ 
ed.)  sees.  850,  851,  and  cases ;  8  ltal>^ 
Neg.  766,  and 
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have  already  seen,  that  a  highway,  in  its  whole  width  as  located, 
should  be  fitted  for  travel  It  is  sulficient  if  it  be  of  suitable  width, 
and  in  good  condition  for  the  needs  of  the  public.^ 

§  1011  a  (1021).  Zdoensed  Szliibitions  rendering  Streets  unsafe. 
—  Where  the  municipal  authorities  expressly  allowed  the  street  of 
a  city  to  become  unsafe  for  public  use  by  licensing  or  authorizing 
the  exhibition  of  unld  animals  thereon,  in  consequence  of  which  the 
horses  of  a  person  lawfully  using  the  street  took  fright,  and  injury 
was  sustained,  the  city  was  held  by  the  Supreme  Court  of  Wiscon- 
sin (conformably  to  the  line  of  decisions  in  that  State  holding  towns 
and  cities  liable  for  defective  streets)  to  be  liable  in  damages,  on  the 
ground  that  it  had  authorized  a  use  to  be  made  of  a  street  which 
rendered  it  dangerous  or  unsafe  to  travellers.'  But  in  the  same 
case  it  was  afterwards  held  that  the  city  was  not  thus  liable  where 
it  had  not  licensed  such  an  exhibition  in  the  street,  but  simply  li- 
censed the  exhibition  of  bears,  and  the  police  negligently  suffered  it 
to  take  place  in  the  street.  The  latter  case  seems  to  qualify  and 
limit  the  former.'  In  a  somewhat  similar  case  in  Massachusetts  a 
city  waSy  under  the  circumstances  appearing  in  the  note,  held  not 
to  be  liable  for  an  injury  caused  by  a  horse  taking  fright  from  an 
authorized  exhibition  of  an  animal  known  as  the  "  Sacred  Ox."  ^ 

1  Supra,  sec  1008  ;  post,  sec.  1016  ;  Street  Ry.  Co.,  54  Iowa,  669  ;  supra,  sees. 
Farrell  r.  Oldtown,  69  Me.  72  ;  Perkins  o.  958,  note,  1011,  note  ;  Cooley,  Torts,  617. 
Fayette,  68  Me.  152  ;  Seeley  v.  Litchfield,  *  Little  v.  Madison,  49  Wis.  605.  City 
49  Conn.  134  ;  Shearm.  &  Red.  Neg.  (4th  licensed  a  shooting  gallery.  Plaintiff  pass- 
ed. )  sec  852.  A  new  side  line  or  con-  ing  along  the  street  was  injured  by  the 
cession  line,  opened  in  a  township  thinly  firing  of  a  gun  from  the  inside  of  the  gal- 
scattered,  conld  scarcely  be  expected  to  be  lery,  which  was  near  the  street.  Held,  that 
found  in  as  perfect  a  condition  as  an  old  the  city  was  not  liable  It  was  not  the  case 
highway  in  a  well-settled  township.  Col-  of  defect,  want  of  repair,  or  insufficiency 
beck  V.  Brant  ford,  21  Up.  Can.  Q.  B.  276;  of  the  street  under  the  Wisconsin  statute. 
The  Qneen  v.  Epsom  Union  Guard.,  8  L.  T.  Hubbell  o.  Viroqua  Wis. ),  30  Northwest 
y.  8.  388 ;  O'Connor  o.  Otonabee  Tp.,  Rep.  847. 
85  Up.  Can.  Q.  B.  78.  *  Cole  r.  Newburyport,  129  Mass.  594 

«  little  V.  Madison,  42  Wis.  643  (1877) ;  (1880) ;  s.  c.  23  Alb.  L.  J.  8.    The  case 

B.  a  24  Am.  Rep.  435  ;  Same  v.  Same,  just  cited  was  decided   on  demurrer  to 

49  Wis.  605.     ' '  We  should  certainly  hes-  the  declaration,  which  in  substance  al- 

itate,"  says.  Cole,  J.,   "to  sanction  the  leged  that  the  city,  by  its  clerk,  duly  au- 

principle  that   a  municipal   corporation  thorized,  contracted  with  the  owners  of  an 

mj^t  knowingly  and  unnecessarily  per-  animal  known  as  the  '*  Sacred  Ox,"  au- 

mit  or  authorize  a  nuisance  or  <Unger-  thorizing  them  to  erect  a  booth  on  Market 

oat  obttmction  to  be  placed  in  one  of  Square,  and  to  occupy  the  highway  for 

its  streets,  without  being  answerable  for  the  use  and  exhibition  of  the  animal  for 

damages  occasioned  thereby."     lb.    See  the  consideration  of  $2.50  a  day  ;  that  the 

Stanley  v,  Davenport  (steam-motor  case),  mayor  and  aldermen  of  the  city,  by  the 

54  Iowa,  463,  referred  to,  ante,  sec  722,  city  ordinances,  are  authorized  to  grant 

00*^0.     Compare  Stange  v.  Hill  &  W.  D.  permission  to  maintain  tents  and  booths 
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§  1012.  Defective  SidewalkB. —  The  liability  of  a  city  or  towD  Jdf 
actionable  defects  extends,  as  already  remarked,  to  sidewalks,  they 
being  deemed  to  coiistitute  part  of  the  street.^    Where  the  charter 


in  public  places  and  upon  the  public  high- 
ways for  the  purpose  of  ezhibitiou,  and 
are  authorized  to  lease  and  grant  permis- 
sion to  use  the  same ;  that  the  o;^was  also 
of  an  uncouth  and  strange  shape  and  ap- 
pearance, and  was  caparisoned  in  a  gaudy 
and  strange  manner,  so  that  he  was  an 
object  of  terror  to  horses  and  cattle  ;  that 
the  plaintiff's  cart  and  horse  were  lawfully 
travelling  along  Merrimac  Street,  the  horse 
being  well  broken  and  kind  and  being 
driven  by  a  safe  and  experienced  driver, 
who  exercised  due  caution,  and  near  Mar- 
ket Square  met  the  ox,  which  was  being 
led  back  and  forth  on  the  highway  for 
his  usual  and  necessary  exercise,  and  that 
the  horse  was  frightened  by  the  odor  and 
frightful  appearance  and  caparison  of  the 
ox,  and  ran  and  overturned  the  cart,  dam- 
aging it  so  that  it  was  substantially  de- 
stroyed, and  seriously  injuring  the  horse. 
The  defendant  demurred.  The  demurrer 
was  sustained,  on  the  ground  that  at  the 
time  of  the  accident  the  ox  was  not  in  the 
place  for  the  use  of  which  the  city  re- 
ceived compensation,  nor  in  charge  of  any 
agent  of  the  city,  and  the  city  was  not 
responsible  for  the  fright  while  both  ani- 
mals were  travelling  along  the  highway. 
Shearm.  &  Red.  Neg.  (4th  ed.)  sees.  263, 
358  ;  2  Thomps.  Neg.  778. 

1  Aide,  sec.  1008.  Studley  v.  Oshkosh, 
45  Wis.  380  ;  Furnell  v.  St.  Paul,  20 
Minn.  117  (1873) ;  Warren  v.  Wright,  3 
111.  App.  602  ;  Rockford  v,  Hilderbrand, 
61  111.  155  (1871) ;  Chicago  v.  Langlass, 
66  IlL  361  (1873)  ;  Chicago  v,  Crooker, 
2  111.  App.  279  ;  Atlanta  v.  Perdue,  53 
Ga.  607  (1875)  ;  Chicago  v.  McCarthy, 
75  111.  602  (1876) ;  Moore  ».  Minneapolis, 
19  Minn.  300  (1872);  Market  v.  St. 
Louis,  56  Mo.  189  (1874);  Barnes  v. 
Newton,  46  Iowa,  667  (1877)  ;  Higert  v. 
Greencastle,  43  Ind.  574  (1873)  ;  O'Neil 
».  New  Orleans,  30  La.  An.  202  ;  Bacon  v, 
Boston  (a  deep  opening  made  by  adjoin- 
ing owner  for  cellar  window),  8  Cnsh. 
(Mass.)  174  (1849)  ;  Lowell  v,  Spaulding, 
4  Cush.  275  ;  75.  277  ;  Kirby  v.  Market 
Association,  14  Gray,  249  (1859) ;  Man- 
chester V,  Hartford,  80  Conn.  118  (1861); 


See,  also,  Atchison  v,  Jansen,   21  Kan. 
660 ;   Hubbard  v.  Concord,  85  N.  H.  53 
(1857),  reviewing  Raymond  v,  Lowell,  6 
Cush.    524;  Boucher  v.  New  Haven,  40 
Conn.  466  (1873).    A  cover  made  partly 
of  glass  and  partly  of  iron,  forming  a  por- 
tion of  the  surface  of  a  sidewalk  in  a  dty, 
and  so  changed  by  wear  as  to   beooott 
smooth  and  slippery,  on  which  a  traveller 
using  due  care  slips  and  falls,  solely  by 
reason  of  its  smoothness,  is  such  a  dkfect 
in  a  highway  as  to  render  a  city  liable. 
Cromarty    v,    Boston,    127    Mass.    339; 
Morse  i;.   Boston,    109   Mass.    446;  Kel- 
logg v.  Janesville,  34  Minn.  132  ;  Noooai 
V,  Stillwater,   83  Minn.  198  ;    Nantiooke 
Boro*  V.  Wame  (rotten    sidewalk),  lOf 
Pa.  St.   878 ;  Beazan  v.   Mason  City,  58 
Iowa,  288  ;  Thomas  v.  Brooklyn,  58  lova, 
488  ;  Smalley  o.  Appleton,  70  Wis.  340; 
Stock  V.  Portsmouth,  62  N.  H.  221  (1872), 
and  defining  measure  of  duty,  at  re^edi 
sidetoalks.     Duty  as  respects    ertmmp; 
foot'ptusengen,  where  to  crou.     BaymoBd 
V,  Lowell,  6  Cush.  (Mass.)    524  (1850); 
Brady  v.  Lowell,  8  lb.  121    (1849).   A 
bridge  over  a  drain  at  a  street  cTOHBg 
which  had  been  habitually  used  by  pano- 
gers  along  the  sidewalk,  was  consideRd  i 
part  of  the  sidewalk,  and  the  city  hM 
liable  for  injuries  caused  by  defects  in  it 
Atlanto  v,  Champe,  66  Ga.  650.    Amie^  «& 
1009,  and  note.    Where  a  sidewalk  is  eoa- 
structed  by  a  private  person,  withoat  tfci 
authority  or  direction  of  the  city,  the  dtf 
will  be  liable  for  injuries  snstaimd  hym- 
son  of  defects  in  it,  if  it  has  aasomed  jm 
diction  over  it  —  as,  by  ordering  the  owvff 
to  repair  it,  or  by  permitting  it  to  1« 
used  as  a  part  of  the  continnons  ddevift 
of  a  travelled  thoroughfare.    Plattsmonth 
V.  Mitchell,  20  Neb.  228  ;  Rnasell  v.  Gtt* 
astota,  98  N.  Y.  496  (ffi^ng  notice  i»  •■ 
abutting  owner  to  repair  a  sidewalk  3oft 
not  release  the  municipal  corpontioii  fro* 
liability).    A  municipal  corporatioB  hM 
liable  for  an  iignry  sustained  by  ntf* 
of  a  defective  sidewalk  constructed  witk' 
ont  its  authority,  the  defect  baviaf  tf* 
isted  a  sufficient  length  of  time  to  chii}l> 
it  with  notice.  Sanlsbury  «.  Ithic^  N 
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of  a  city  gives  it  the  power  to  cause  sidewalks  to  be  kept  in  repair, 
and  makes  adequate  provision  for  so  doing,  the  exercise  of  tlie 
power,  according  to  the  prevailing  judgment  of  the  courts,  follows 
as  a  duty.  In  such  case  the  city  is  liable  for  actionable  defects 
in  sidewalks,  although  the  charter  requires  the  lot-owner  to  build 
the  sidewalks,  and  imposes  a  penalty  for  his  failure  in  this  regard. 
The  abutting  owner  is  not  bound  to  keep  the  sidewalk  in  repair 
unless  by  virtue  of  the  requirement  of  a  statute,  and  is  not  respon- 
sible to  travellers  for  defects  therein  not  caused  by  himself.^  The 
lot-owner  has  been  held  not  liable  over  to  the  city  for  damages  re- 
sulting to  passers-by  from  the  non-repair  of  a  sidewalk  in  respect  of 
which  he  was  under  no  legal  obligation  to  make  the  repairs,  and 
which  was  not  defective  by  reason  of  any  obstruction  caused  or  other 
act  done  by  him.^  , 

N.  T.  27.    While  a  city  hayiDg  a  power  nor  is  proof  (as  here)  that  the  constmc- 

to   constmct  sidewalks   may  adopt   one  tion  of  a  plank  crossing  was  the  same  as 

already  constructed,  it  must  do  so  by  a  that  of  other  crossings  in  the  city.    Bauer 

corporate  act ;  but  where  the  plan  of  a  t^.  Indianapolis,  99  Ind.  56.    One  who  had 

sidewalk  has  been  changed  by  an  owner  full  knowledge  of  an  obstruction  in  a  side- 

of  af^oining  property  without  objection  walk,  held  not  entitled  to  recover  for  an 

by  the  city,  its  omission  to  take  any  ac-  injury  caused  by  it,  though  the  accident 

tion  in  reference  to  it,  after  notice,  cannot  occurred  when  by  reason  of  darkness  it 

constitute  a  defence  in  its  favor  to  an  was  difficult  to  see  it.     Indianapolis  o. 

action  brought  by  one  who  has  received  Cook,   99  Ind.  10.    For  illustrations  of 

injury  by  reason  of  defects  in  the  walk,  faulty  construction  of  cross-walks  see  Whit- 

Urquhart  v.  Ogdensburgh,  97  N.  Y.  238.  ney  v,  Milwaukee,  67  Wis.  639 ;  Schroth 

Right  of  foot-trajfellera  to  travel  along  and  v,  Prescott,  68  Wis.  662;  Stilling  v.  Thorp, 

across  street.    lb. ;    Coombs  v.  Purring-  64  Wis.   638 ;  Hill  v.  Fond  du  Lac,  66 

ton,  42  Me.  882  (1866) ;   Bacon  o.  Bos-  Wis.  242;  Grossenbach  r.  Milwaukee,  65 

ton,    8   Cush.   (Moss.)    174;    Barker  o.  Wis.  81  ;  Shearm.  &  Red.  Neg.  (4th  ed.) 

Savage,  45  N.  Y.  191  (1871) ;  Robinson  sec.    868,    and  cases ;   2  Thomps.    Neg. 

V.  Western   Pac  R.  R.  Co.,  48  CaL  409  781-784,  where  the  extent  of  the  duty 

(1874).      WTiat   inequalities    in    surface  to   repair   sidewalks   and   cross-walks   is 

actumable.    Raymond  v,  Lowell,  6  Cush.  considered. 

(Maas.)  624  •  Hubbard  v.  Concord,  85  *  Moore  v.  Gadsden,  87  N.  Y.  84;  s.  c. 
K.  H.  52 ;  Smith  u.  Wendell,  7  Cush.  on  another  appeal,  98  N.  Y.  12.  These 
498  ;  Winn  v.  Lowell,  1  Allen,  177  ;  two  decisions  hold  that  although  by  an 
Lacon  v.  Page,  48  III  499  ;  Loan  v.  Bos-  ordinance  in  the  nature  of  a  police  regula- 
ton,  106  Mass.  450.  See  as  to  gross  negli-  tion  the  abutting  owner  is  required  to  re- 
gency, (Tiicago  V.  Langlass,  66  111.  861.  move  ice  and  snow  within  a  fixed  time,  he 
As  to  ordinary  care  and  diligence,  see  is  not  thereby  made  liable  for  injuries 
Warren  v.  Wright,  8  111.  App.  602.  caused  by  his  neglect  to  comply  with  the 
A  walk  crossing  an  alley  is  a  '•  cross-  ordinance.  Hill  v.  Fond  du  Lac,  56  Wis. 
walk"  and  not  a  "  sidewalk  "  within  the  212  ;  Knupfle  v.  Knick.  Ice  Co.,  84  N.  Y. 
mmning  of  the  statute  of  Michigan  im-  4^8  ;  Weller  v.  McCormick,  47  N.  J.  L. 
posing  liability  for  injuries  caused  by  de-  897.  AnU,  sec.  1006,  note. 
factive  streets,  Ac.  Pequinot  v,  Detroit,  «  Keokuk  v.  Keokuk  Indep.  Sch.  Dist, 
16  Fed.  Rep.  211.  Proof  that  others  63  Iowa,  352 ;  8.  c.  6  N.  W.  Rep.  608 ; 
have  passed  over  an  obstruction  in  a  Kirby  v,  Boylston  Market  Association,  14 
sidewalk  without  injury  is  not  admissible.  Gray    (Mari.),    240;    Flynn   v.  Canton 
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§  1013.    UDsafe  Streets  and  Public  Places ;  Awnings  and  Fteniog 
SubBtanoes.  —  In  connection  with  the  subject  of  streets  and  sid^ 
walks  may  be  considered  the  liability  of  a  municipal  corporatioD 
for  injuries  to  travellers  hy  reason  of  faUvng  substances,  such  as 
awnings,  cornices,  snow,  and  ice  from  roofs  and  the  like,  or  by  rea- 
son of  the  fall  of  rotten  poles  or  trees  in  the  streets  or  pohlic 
places.    Municipal  corporations  have  sometimes  been  held  liable 
for  personal  injuries  sufTered  by  travellers  on  the  street,  sidewalks^ 
and  public  squares  from  the  fall  of  dangerous  substances.    Tlu 
ground  of  the  liability  is  negligence}    The  courts  have   in  some 
cases  based  the  liability  on  statute  provisions  respecting  keeping 
streets  in  repair  or  safe  and  convenient  for  travel,  and  in  other 
cases  on  the  duty  of  the  corporation  in  this  regard  based  upon  gen- 
eral principles.     On  the  one  ground  or  the  other,  it  is  genendly 
held  to  be  a  corporate  duty  to  keep  the  streets  of  a  city  in  such 
repair  that  they  may  be  safely  travelled.    The  duty  is  not  limited 
to  the  road-bed.    A  permanent  wooden  awning  or  roofing,  ooveiiog 
the  sidewalk  of  a  street,  and  resting  for  support  upon  wooden 
posts  bedded  in  the  street,  if  insecurely  supported,  so  as  to  be 
dangerous  to  persons  using  street,  is  a  defect  in  the  street  which 
the  city  is  bound  to  repair.    Such  a  structure  made  for  private  pm^ 
poses,  if  unauthorized,  is  an  encroachment  upon  the  public  street, 
and  a  nuisance,  which  it  is  the  duty  of  the  city  officers,  after  notion 
express  or  implied,  of  the  danger,  to  remove.    If  such  a  stnicton 
exists  by  authority  of  the  city,  the  city  is  liable  for  any  defect  aiis- 
iug  from  want  of  proper  supervision  or  from  negligence  in  its  oon- 
struction,  and  in  such  case  there  may  be  such  liability,  althongb 
there  be  no  external  indication  of  danger.^    The  power  of  a  city 

County,  40  Md.  S12 ;  s.  a  14  Am.  Rep.  Furze,    8    Hill    (N.   T.),  618 ;  HatM 

603  ;  Hceney  v.  Sprague,  11  R.  I.  456;  v.  New  York,  ON.  T.  1S3  ;  DftTcnport 

Eustace  v.  Johns,  88  Cal.  8 ;  Jansen  v.  v,   RuckmaD,   87  N.  T.  668  ;  Reqna  ^ 

Atchison,  16  Kan.  858  ;  Moore  «.  Gads-  Rochester,  45  N.  T.  129;  Grof«fLF<flt 

den,  93  N.  T.  12  ;  Russell  v,  Canastota,  Wayne,  45  Ind.  429  (1874).    Appnred. 

98  N.  Y.  496 ;  Hartford  v.  Talcott,  48  House  v.  Montgomery  Co.  Comm*n,  ^ 

Conn.  525.    Charter  provisions  giving  the  Ind.  580.     It  is  a  question  of  ncgK^aoe* 

city  an  action  over  against  the  owner  of  If  do  negligence  on  part  of  dty,  tluR  u 

the  adjacent  lot.     Rock  ford  v.  Hilder-  no  liability,  as  if  there  was  good  raaiOB  to 

brand,  61  111.  155  (1871).    Post,  sees.  1082,  suppose  the  awning  safe  and  its  ftO  «« 

1034;  Shearm.  &  Red.  Nog.  (4th  ed. )  sees,  caused  by  a  heavy  weight  of  now.  Hud^ 

801,  348,  884,  701,  and  cases.  v.  New  York,  mfpro.     Laraon  r.  Orttd 

1  Infra^  sec.  1015.  Forks,  8  Dak.  807 ;  Langan  v.  AteliifOBf 

3  Hume  V.  New  York,  74  N.  Y.  264 ;  85  Kan.  818  ;  Bohen  o.  Waaeca.  S2  IGbb- 

8.  p.  Pedrick  o.  Bailey,  12  Gray,  161;  176  (where  the  awning  hong  from  a  taiM' 

Drake  v.  Lowell,  13  Met.  292;  Day  v.  ing;  holding  that  the  fiulim  ofadt^ts 

Milford,    5    Allen,    98  ;   Norristown    v.  pass  an  ordinance  requiring  the  ahaWit 

Moyor,  67  Pa.  855  ;  s.  p.  New  York  v.  of  such  noiaancaa  will  not  abaolf*  ft  ftoD 


§  1018     LIABIUTT :    UNSAFE  STREETS ;    FALUNG  SUBSTANCES.     1275 

over  its  streets,  as  well  as  the  corresponding  right  of  the  public  to 
use  them  in  safety,  extends  upward  indefinitely  for  the  purpose  of 
their  preservation,  use,  and  enjoyment ;  and  the  duty  of  a  city  in 
this  respect  is  commensurate  with  its  power.^    A  close  study  of 

liability);  Duffy  v.  Dubuque,  63  Iowa,  ffraanUd  9o  far  as  U>  make  the  streets  reason' 
171.  Ante,  sec  949  et  seq,  ably  convenient  and  safe ;  and  if  they  fail 
^  GroYe  V,  Fort  Wayne  (projecting  to  do  so,  it  does  not  seem  at  all  unreason- 
ooniice),  46  Ind.  429  (1874);  s.  c.  16  able  that  they  should  respond  in  damages 
Am.  Bep.  262.  In  this  case  Warden^  to  any  one  iignred  by  their  neglect  of  this 
C.  J.,  says  :  "  We  have  recently  decided,  duty."  {Infra,  sec.  1017.)  The  learned 
in  the  case  of  Higert  v.  City  of  Green-  judge,  after  reviewing  the  leading  cases  in 
e•atl^  48  Ind.  674,  that  cities  in  Indiana,  the  New  England  States,  adds  :  '*  These 
oiganiied  under  the  general  law,  having  decisions  of  the  New  England  States,  based, 
^oiaiy  power  over  streets,  and  having  as  they  are,  upon  statutes  prescribing  the 
the  power  of  taxation  sufficient  for  that  duties  and  liabilities  of  towns,  while  they 
pnrpoae^  are  bound  to  keep  the  streets,  in-  are  valuable  for  their  intrinsic  worth,  and 
eluding  the  sidewalks,  in  a  reasonably  safe  aa  emanations  from  learned  judicial  tribu- 
condition  for  travel  in  the  ordinary  modes,  nals,  cannot  be  held  as  controlling,  in  the 
and  in  de&ult  of  doing  so  are  liable  in  absence  of  such  statutes,  except  so  far  as 
damages  to  persons  injured  by  the  neglect,  the  reasoning  is  based  upon  general  prin- 
We  need  not  enter  again  upon  the  discus-  dples  of  the  law,  and  not  upon  particular 
sion  of  that  subject.  We  may  remark,  statutory  regulations."  In  this  case  it  was 
however,  that  this  is  the  established  doc-  held  by  the  Supreme  Court  of  Indiana 
trine  of  the  Supreme  Court  of  the  United  that  the  cornice  of  a  building  which  pro* 
States,  of  New  York,  Pennsylvania,  and  jeets  over  a  sidewalk  in  a  city,  and  which  is 
many  other  States,  while  in  the  Eastern  being  constructed  in  such  a  manner  as  to 
JStates  it  is  held  that  towns  are  not  thus  be  dangerous  to  persons  using  the  side- 
liable  unless  made  so  by  statute.  See  walk,  is  a  nuisance;  that  the  city  has 
collection  of  cases  in  Dillon  on  Municipal  power,  under  the  statute,  to  abate  such  a 
Corporations.  [Infra,  sec  1017.]  In  the  structure ;  and  if  it  fails  to  do  so,  after  no- 
case  of  Detroit  v,  Blackeby,  21  Mich.  84,  tice  to  the  proper  authorities  of  its  danger- 
it  was  held.  Judge  Cooley  dissenting,  that  ous  character,  and  takes  no  precaution  to 
aach  liability  does  not  exist  in  the  absence  prevent  injury  to  parties  using  the  side- 
of  a  statute  imposing  it.  We  are  disposed  walk,  it  will  be  liable  in  damages  to  a  per- 
to  follow  the  general  current  of  authorities  son  ii^ured  by  its  falL  In  a  subsequent 
and  decisions  of  our  own  court,  without  case  in  Indiana,  Elliott,  C.  J.,  said  that 
entering  upon  any  critical  examination  of  the  case  of  Grove  v.  Ft.  Wayne,  supra, 
the  foundation  on  which  they  rest  But  "carried  the  principle  on  which  it  pro- 
wc  may  observe  that  the  act  for  the  in-  ceeds  to  the  utmost  verge,  and  only  de- 
corporation  of  cities,  &c,  provides  that  ddes  that  a  person  travelling  on  a  public 
*  the  common  council  shall  have  exclusive  street  may  recover  (of  the  city,  if  it  is  neg- 
power  over  the  streets,  highways,  alleys,  ligent)  for  an  iig'ury  caused  by  the  fall  of 
and  bridges  within  such  city,*  and  also  an  overhanging  cornice."  Anderson  v. 
tiiat  diey  may  collect  an  ad  valorem  tax,  East,  117  Ind.  126,  129  (1888),  distin- 
for  general  purposes,  on  all  property  with-  guishing  Grove  v.  Ft  Wayne,  and  holding 
in  tiie  city,  &c.,  not  exce^ing  a  stated  that  a  city  is  not  liable  for  the  fail  of  an 
per  centum.  When  cities  organize  under  unsafe  wall  causing  damages  to  another 
thia  act,  thus  investing  themselves  with  building  situate  upon  private  property; 
czolndTe  power  over  the  streets,  and  with  there  being  no  statute  declaring  the  lia- 
■mple  power  of  taxation  for  general  pur-  bility,  and  the  city  not  being  chaiged  with 
poaei,  under  which  must  be  included  the  duty  of  protecting  private  property, 
street  improvement  purposes,  a  duty  de-  its  default  was  not  in  respect  of  a  minis- 
wohes  upon  them  to  exercise  the  powers  terial  or  corporate  duty,  but  only  in  re- 
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the  decisions,  which  are  fully  referred  to  in  the  notes,  some  of 
which  rest  upon  statute  provisions  and  others  on  general  principles 

spect  of  its  public  powers  and'  duties,  and  tiuction  ?     And  does  not  the  difficulty 

hence  such  default  was  not  the  ground  of  come  from  holding  that  the  aUUuU  em* 

an  implied  liability  for  damages.  braced  a  case  like  Drake  v.  Lowell  ?    See 

Liability  for  falling  substances  further  Jones    v.  New    Haven    (falling  of  detd 

illiistrated.     The  statute  of  MassachtaettSf  limb  fron^  tree    in    public    square),  S4 

before  cited  (a?U6,  sec.  1000,  note),  is  held  Conn.  1   (1867);   Salisbury  v.    Herches* 

to  extend  to  injuries  eauMd  by  defective  roder,  106  Mass.  458.     Liability  for  in- 

aimings  projected  over  the  sidetoalkf  and  jury  by  fall  of  derrick  on  highway.  Haidj 

where  the  defect  or  want  of  repair  in  the  v.  Keene,  52  N.  H.   870;  distingniihed, 

projection  is  of  a  nature  to  render  its  con-  Cain  v.  Syracuse,  95  N.  Y.  88.    Rotten  peli 

tinuance  dangerous  to  the  public  safety,  in  street,    Norristown  v.  Moyer,  67  Pa.  St 

Drake  V.  Lowell,  18  Met  292(1847);  Day  855.      Tree  in  street,      Yosper  «.  New 

V.  Milford,  5  Allen,  98.    The  question  la  York,   49  N.  Y.   Superior  Ckrart,  S96; 

close,  and  is  admitted  to  reach  the  utmost  Jones  v.  New  Haven,  tk/ro.     Owner^  and 

limit  of  corporate  liability,  and  the  liabil-  not  tenant,  responsible  for  safety  of  avn- 

ity  is  regarded  as  exceptionaL    Per  Chap'  ing  ;  and  if  the  town  is  held  liable^  it 

man,  J.,  in  Keith  v.  Easton,  2  Allen,  552  may  recover  over  from  the  owner.    Mfl- 

(1861);  Barber  17.  Roxbury,  11  Allen,  818.  ford  9.   Holbrook,   9  Allen   (Mass.),  17 

See  opinion  uf  Clifford,  J.,  in  Merrill  v.  (1864);  Lowell  v.  Short,  4  Cosh.  (Bluk) 

Portland,  4  Cliff.  C.  C.  488,  as  to  munici-  275  ;  lb,  277  ;  Shipley  v.  Fifty  Anod- 

pal  liability  for  falling  awning;  Grove  v.  ates,  106  Mass.  194  (1870);  ii^ira. 


Ft.  Wayne,  45  Ind.  429.   And  it  was  held  1088,   1084.      In  New   York:  Hume  ft. 

in  Hixon  v,  Lowell,  18  Gray,  59  (1859),  New  York,   74  N.  Y.    264 ;    Taylor  i. 

that  a  city  was  not  liable  where  the  only  Peckham,  8  B.  I.  849.     See  Garland  t; 

defect  in  the  street  is  the  projection  from  Towne,  55  N.  H.  55  (1874).  When  ovBcr 

the  roof  of  a  building  not  owned  by  the  is  not  liable.   Leonard  v.  Storer,  115  Mmk 

city  of  a  mass  of  ice  and  snow  which  had  86  (1874);  8.  c.  15  Am.  Bep.  76,  and  note; 

gradually  accumulated  there  until  it  over-  Clancy  v.  Byrne,  66  N.  Y.  129  (1874); 

hung  the  tmvelleil  way  and  rendered  the  8.  c.  15  Am.  Rep.  891,  and  note, 
passing  beneath  dangerous.     Nor  is  a  city  Liability  for  injuries  received  on  a  stmt 

liable  for  injury  sustained  by  a  traveller  by  the  fall  of  an  unsafe  wall.    In  Oeeryia, 

on  a  sidewalk  by  the  falling  on  him  of  a  a  city  corporation,  with  the  nsoal  power 

sign  suspended  over  the  sidewalk  by  the  to  keep  streets  in  repair  and  to  reicoTe 

adjoining  proprietor,  and  insecurely  fast-  buildings  and  -obstructions  thereon,  wti 

ened,  although  the  city  hod  notice  of  the  considered  to  have  the  power,  which  it 

position  and  unsafe  condition  of  the  sign,  was  bound  to  exercise,   to   remove  tay 

Jones  V,  Boston,  104  Mass.  75  (1870) ;  nuisance  which  rendered  the  nee  of  tbi 

s.  p.  Salisbury  v.  Herchenroder,  106  Mass.  street  dangerous,  such  as  a  deep  pit  dsg 

458  ;  compare  West  v,  Lynn,  110  Mass.  near  the  sidewalk,  or  an  nnsafe  wall  id- 

514  (where  city  was  held  liable,  the  sign  joining  it ;  and  it  was  held  to  be  liable  to 

l>eing  to  some  extent  supported  on  the  a  person  injured  by  the  £sU  of  a  high 

sidewalk).     Nor  by  Wit  falling  of  an  iron  brick  wall  of  a  burnt  house,  on  printa 

weight  attached  to  a  flag  which  was  sus-  property,  at  the  line  of  the  sidewalk,  if  it 

pended  across  the  street  by  third  persons,  was  negligent  in  the  discharge  of  its  dotf 

Hewison  v.  New  Haven,  84  Conn.  186.  to  have  the  wall  abated  or  made  necsn- 

Some  of  the  later  cases  cited  follow  Hixon  The  court  admitted  that  if  the  wall  v« 

17.  Lowell,  13  Gray,  59,  in  preference  to  firm  and  had  been  thrown  down  by  • 

Drake  v,  Lowell,  13  Met.  292,  and  state  tempest,   there    would    be    no   liabihtj. 

the  distinction  which,  in  Hixon  v,  Lowell,  Parker  v,  Macon,  89  Ga.  725  (1869);  8i* 

the  court  thought  it  easier  to  feel  than  to  vannah  v.  Waldner,  49  Ga.  824.     But,  is 

express.     6  Am.  Law  Rev.  566.     But  is  Louisiana,  a  precisely  oppoeite  ooodnfloSi 

it  easy  either  to  f(>el  or  express  the  dis-  as  to  the  liaMlity  of  a  corporation  for  tki 
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and  in  respect  of  \vhich  there  is  some  want  of  harmony,  is  neces- 
sary to  a  thorough  understanding  of  the  subject  which  is  discussed 
in  this  section. 

§  1015.^  Negllgenoe  the  Basis  of  Liability ;  Runaway  Horses.  — 
But  a  municipal  corporation,  even  in  those  States  which  assert  an 
implied  liability  for  damages  caused  by  a  failure  to  keep  its  streets 
in  repair,  is  liable  in  respect  of  defects  caused  hy  others  only  on  the 
ground  of  negligence.  The  liability  is  not  that  of  a  guarantor  of  the 
safety  of  the  traveller.  The  corporate  autliorities  are  only  bound  to 
use  reasonable  skill  and  diligence  in  making  the  streets  and  side- 
walks safe  and  convenient  for  travel.  They  are  under  no  obligation 
to  provide  for  everything  that  may  happen  upon  them,  but  only  for 
such  things  as  ordinarily  exist  or  such  as  may  reasonably  be  ex- 
pected to  occur.^  They  are  not  bound  to  keep  the  streets  in  such 
condition  that  a  traveller  thereon  may  with  safety  run  his  horses  at 

falliDg  of  an  unsafe  wall,  was  reached  in  of  snow  and  ice  on  traveller.     Shipley  v, 

Howe  V.  New  Orleans,  12  La.  An.  481  Fifty  Associates,   106  Mass.  194  (1870); 

(1857).  8.  c.  8  Am.  Kep.  818. 

In  Minaurif  a  dty,  though  required  to  A  municipality  is  liable  for  an  injury 
keep  its  streets  in  a  reasonably  safe  condi-  ,  caused  by  the  /all  of  a  liberty  pole  in  a 
tion  for  trarellers,  is  not  liable  for  ii\juries  street,  erected  by  citizens  years  previ- 
caoaed  by  the  fall  of  an  unsafe  wall,  to  ously,  though  the  neglect  of  the  corpora- 
one  who  was  not  at  the  time  using  the  tion  to  remove  it  was  not  wilful,  and  it 
street  for  any  purpose.  Kiley  v.  Kansas  had  no  notice  that  the  pole  was  insecure, 
City,  87  Mo.  108.  In  that  State,  how-  and  although  it  was  in  a  part  of  the  street 
ever,  the  rule  that  a  city  is  liable  for  in-  which  did  not  obstruct  public  travel. 
juries  resulting  from  the  faU  of  a  wall  Norristown  9.  Moyer,  67  Pa.  St.  855 
rendered  unsafe  by  fire,  when  its  condition  (1871) ;  anU,  sec.  661.  City  liable  for 
was  known  or  could  have  been  known  by  obstruction  caused  by  rape  stretcJud  across 
the  exercise  of  ordinary  care,  is  well  set-  street  and  fastened  to  stakes  set  in  the 
tied.  Kiley  v,  Kansas  City,  supra  ;  Gro-  street,  without  placing  any  sign  of  wam- 
gan  «.  Broadway  Foundry  Co.,  87  Mo.  321.  ing  to  travellers.   Chicago  r.  Fowler,  60  111. 

In  Jones  v.  New  Haven,  84  Conn.  1  822  (1871).     Where  an  injury  was  caused 

(1867),   it  was  held  that    a  city,   with  hy  the  bloioing  over  of  part  of  an  old  roof 

power  to  protect  and  regulate  trees  in  the  which  had  been  leaning  against  a  tree,  the 

•quires  and  streets,  and  which  had  by  person  injured  standing  at  the  time  with 

ordinance  prohibited  any  interference  by  one  foot  upon  the  sidewalk  and  the  other 

others  with  such  trees,  was  liable  for  an  upon  an  adjoining  lot  while  he  was  draw- 

injury  caused  hy  the  falling  of  a  dead  limb  ing  water  from  a  hydrant,  it  was  held  that 

whieh  the  city  had  negligently  allowed  to  he  was  lawfully  using  the  street  and  that 

lematn  upon  a  tree  in  the  public  square,  the  city  was  guilty  of  negligence.    Duffy 

The  decision,  however,  is  rested  by  the  v.  Dubuque,  68  Iowa,  171  ;  Shearm.  & 

coorfc  upon  general  principles,   and    not  Bed.  Neg.  (4th  ed.)  854  and  cases. 
npon  the  duty  to  keep  streets  and  ways         ^  Sec  1014  in  the  previous  edition  is 

in  repair.     Supra,  sees.  986,  1008,  and  in  this  edition  incorporated  in  sees.  996, 

note.    See  observations  of  Hoar,  J.,  in  997,  1008. 
Hixon  V,  Lowell,  13  Gray,  63.     Faulty         ^  Ante^  sec.  1018,  and  note, 
construction  of  roof,  causing  precipitation 
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a  furious  rate  of  speed  or  drive  thereon  unmanageable  horses,  nw 
are  they  bound  to  keep  them  in  such  condition  that  damage  may 
not  be  caused  thereon  by  horses  which  have  escaped  from  the  control 
of  their  driver  and  are  running  away.^ 

§  1016.  "Width  to  be  kept  in  Repair.  —  Nor,  as  already  inciden- 
tally stated,^  is  a  municipal  corporation  bound  to  keep  aM  of  Us 
streets  and  all  parts  of  the  street  in  good  repair.  When  it  opens 
a  street  and  invites  public  travel,  it  must  be  made  reasonably  safe 
for  such  use ;  ^  but  this  does  not  necessarily  imply  as  a  matter  of 
law  that  the  whole  vndth  of  the  street  must  be  in  good  oonditioa 
Whether  the  street  was  wide  enough  to  be  safe ;  whether  it  was  in 
a  reasonably  safe  condition  for  public  use  by  travellers  who  use 

^  Ring  V,  Cohoes,  77  N.  Y.  88  ;  where  action  for  the  iigorj.    Baldwin  «.  Green- 

the  subject  is  clearly  presented  by  Earl^  J. ;  woods  Tnmp.  Co.,  40  Conn.  238 ;  HuU  r. 

Moulton  V.  Sandford,  51  Me.  127  ;  Nichols  Kansas  City,  54  Ma  601 ;   Hunt  9.  Pov- 

V.  Athens,  66  Me.  402 ;  Perkins  v.  Fay-  nal,  9  Vt.  411 ;  Winahip  v.  Enfielcl  4S 

ette,   68  Me.  152 ;   Davis  v.   Dudley,  4  N.  H.  197  ;  Hey  v.  PhUadelphia,  81  Pl 

Allen,    558  ;    Titus   v.   Northbridge,   97  St.  44  ;  Sherwood  v.  HamUtcm,  87  l> 

Mass.   258  ;   Fogg  v.   Kahant,  98  Mass.  Can.  Q.  B.  410  ;  Ring  v.  Cohoes,  77  N.  Y. 

578 ;  Murdock  v,  Warick,  4  Gray,  178  ;  83 ;  afUe,  sees.  1007,  note,  IOCS. 
Dreher  v.  Fitchburg,  22  Wis.  675  ;  Houfe         «  AnU^  sec  1008. 
V.  Fulton,  29  Wis.  296  ;  Rockford  v.  Hil-         •  That  a  street  opened  for  irami  hat  9d 

debrand,   61    lU.  155  (1871);   Hunt  v.  been  improved  and  graded  \m  iko  dtkact  m 

New  York,  109  N.  Y.  134  (not  liable  for  actions  caused  by  defects  in  it,  Murpliyf; 

damages  caused  by  an  explosion  of  gas  in  Indianapolis,  88  Ind.  76.     Aa  to  the  Kt- 

manhole   of    a  steam-heating   company's  bility  arising  from  the  pieen  of  a  street 

pipe) ;   Turner  v,  Newburgh,  109  N.  Y.  creating  an  unsafe  condition,  it  was  ssid 

301  (loose  stone  on  cross-walk).    They  are  by  Valentine,  J.,  in  Gould  «.  Topeka,  S3 

not  bound   to  keep  streets  passable  for  Kan.  485,  where  part  of  a  street  coiunted 

horses  which   have  escaped    from    their  of  a  high  and  narrow  embankment  sot 

owners.     Moss  v.  Burlington,   60  Iowa,  guarded  by  railings  or  bairiera,  and  oot 

438.     I7ifra,  sees.  1017,  1020.     When  a  lighted  at  night  (see  an^  1005) :   "Inoor 

horse  by  reason  of  fright,  disease,  or  vicious-  opinion,  a  city  has  no  more  right  to  plan  or 

ness  becomes   actually  uncontrollable,  so  create  an  unsafe  and  dangerooi  cooditio& 

that  his  driver  cannot  stop  him  or  direct  of  one  of  its  public  streets  than  it  bu  to 

his   course,   or  regain    control   over  his  plan  or  create  a  public  <^  coouimb  oai- 

movements,  and  in  this  condition  comes  sance  ;  and  it  is  admitted  that  it  bu  ao 

upon  a  defect  in  the  highway  by  which  right  to  do  this."    In  anch  a  cane  if  tk 

an  injury  is  occasioned,  the  town  is  not  court  can  say  as  a  matter  of  law,  thst  tbe 

liable  for  the  injury,  unless  it  appears  that  plan  waa  dangerous  and  anaafe,  the  dtf 

it  would  have  occurred  if  the  horse  had  should  be  held  for  damages  resulting  to 

not  been  so  uncontrollable.   Titus  v.  North-  individuals ;  but  if  different  psnou^  apoB 

bridge,  97  Mass.  258  ;  Stone  v.  Hubbards-  the  facta,  might  have  different  <^iinioBiii 

ton,  100  Mass.  54  ;  ante,  sees.  1005,  1007,  to  the  condition  of  the  street  for  mk^t 

note.    In  some  of  the  States  the  rule  is  that  the  city  ought  to  hare  the  benefit  of  the 

when  an  accident  occurs  from  a  negligent  doubt.    The  presumption  is  in  ttnt  of 

defect  in  the  highway,  the  fact  that  the  the  city.    Gould  v,  Topeka,  svjvs;  s» 

horse  was  at  the  time  uncontrollable,  or  post,  sec   1046  et  seq.,  as  to  liability  fc^ 

running  away,  furnishes  no  defence  to  an  defective  plan  of  sewers* 
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ordinary  care  to  avoid  injury,  are  almost  always  questions  for  the 
jury.^ 


§  1017  (789).  XTxisafe  Streets ;  Result  as  to  ImpUed  LiabiUty 
summed  up.  —  It  may  be  fairly  deduced  from  the  many  cases  upon 
this  subject  referred  to  below  and  in  the  preceding  sections  and  not.es, 
tbaty  iu  the  absence  of  a  statute  expressly  imposing  the  duty  and 
declaring  the  liability,  municipal  corporations  proper^  having  the 
powers  ordinarily  conferred  upon  them  respecting  bridges,  streets, 
and  sidewalks  within  their  limits,  owe  to  the  public  the  duty  to 
keep  them  in  a  reasonably  safe  condition  for  use  in  the  usual  mode 
by  travellers,  and  are  liable  in  a  civil  action  for  special  injuries 
resulting  from  neglect  to  perform  this  duty.*  Such  duty  and  lia- 
bility are  considered  to  exist,  without  a  statute  giving  an  action, 
when  the  following  conditions  concur :  — 

1.  The  place  in  question,  whether  bridge,  sidewalk,  or  street, 
must  be  one  which  it  is  the  duty  of  the  corporation  to  repair  or 
keep  in  a  safe  condition ;  and  this  duty  (to  keep  in  repair),  if  not 


1  Busett  V,  St.  Joseph,  58  Mo.  290 
(1878) ;  Brown  v,  Glasgow,  57  Mo.  157 
(1874);  FuUiam  v,  Muscatine,  70  Iowa, 
486  ;  8.  a  80  N.  W.  Rep.  861  ;  Welling. 
ton  V.  Gregson,  81  Kan.  99  (quoting  and 
approTing  the  text) ;  Tritz  v.  Kansas  City, 
84  Mo.  682.  In  Monongahela  City  v, 
Fischer,  111  Pa.  St.  9,  Paxson,  J.  said: 
"  In  the  closely  built  up  portions  of  a 
town  or  city  the  duty  of  the  authorities  to 
keep  the  entire  street  and  sidewalks  in  a 
safe  condition  may  be  conceded.  .  .  .  But 
this  has  never  been  held  to  be  the  rule  as 
regards  country  roads."  Duty  of  keeping 
in  repair  extends  to  a  street  so  opened  as 
to  invite  public  travel  thereon,  whether 
th«  street  has  been  fully  brought  to  grade, 
or  formally  declared  open  or  not.  Liud- 
holm  9.  St.  Paul,  19  Minn.  245 ;  followed  in 
Treiae  v.  St  Paul,  86  Minn.  526.  On  this 
general  subject  see  ante,  sec.  1008,  and 
eaaes  cited  in  the  notes.  Craig  v,  Sedalia, 
68  Mo.  417  (1876). 

In  the  case  last  cit«d,  in  which  the  oc* 
cident  loas  atcribed  to  a  ridge  in  the  middle 
of  the  street  about  six  inches  high,  two  feet 
ii  width,  and  sloping  gently  to  the  sur- 
fue  of  the  street,  the  rest  of  the  street 
Mng  in  good  repair  and  unobstructed, 
Sough,  J.,  well  observes  :  "  Every  defect 
cr  imperfection  in  the  streets  of  a  city  is 


not  actionable.  It  must  appear  that  un- 
der the  particular  ciroumstauces  of  the 
case,  it  was  the  duty  of  the  city  to  have 
removed  the  obstruction,  or  repaired  the 
defect  which  occasioned  the  injury,  and 
that  the  person  complaining  was  at  the 
time  in  the  exercise  of  ordinary  care." 
63  Mo.  419.  There  is  ordinarily  no  lia- 
bility where  the  accident  is  caused  by  a  hole 
or  gully  in  a  part  of  (he  street  not  travelled^ 
and  where  the  traveUed  portion  is  of  suf- 
ficient width,  and  in  a  safe  condition. 
Brown  V.  Glasgow,  supra.  Infra,  sec. 
1019.  In  lotoa  it  is  held  that  if  a  street 
is  opened  for  travel  its  entire  width  the 
city  is  bound  to  keep  it  in  a  reasonably 
safe  condition  from  sidewalk  to  sidewalk. 
Crystal  v,  Des  Moines,  65  Iowa,  502  ; 
Stafford  v.  Oskaloosa,  57  Iowa,  748  ;  Staf- 
ford V.  Oskaloosa,  64  Iowa,  251.  Compare 
Fulliam  v.  Muscatine,  70  Iowa,  436  ;  s.  c. 
80  N.  W.  Rep.  861 ;  supra,  sec.  1008, 
and  notes. 

^  Enforcing  this  duty  by  mandamus: 
see  ante,  sec.  886.  By  indictment :  ante^ 
sees.  931,  984.  See  generally  Curry  o, 
Mannington,  23  W.  Va.  14,  citing  the 
text ;  Wilson  v.  Wheeling,  19  W.  Va. 
828  ;  Denver  v.  Dunsraore,  7  CoL  828 ; 
Denver  v.  Dean,  10  Col.  375. 
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specifically  enjoined,  must  arise  upon  a  just  .construction  of  the 
charter  or  statutes  applicable  to  the  corporation. 

2.  This  duty  or  burden  must  appear,  upon  a  fair  view  of  the 
charter  or  statutes,  to  be  imposed  or  to  rest  upon  the  munieipal  ear- 
poration,  as  such,  and  not  upon  it  as  an  agency  of  the  State,  or  upon 
its  officers  as  independent  public  officers.^  (This,  however,  in  gen- 
eral, appears  sufficiently  where  the  municipality  sought  to  be  made 
liable  exists  under  a  special  charter  or  general  act  which  confers 
upon  it  peculiar  powers  and  privileges  as  respects  streets,  their  am- 
trol  and  improvement,  not  possessed  throughout  the  State  at  huge 
under  its  general  enactments  concerning  ways.) 

3.  The  power  to  perform  the  duty  of  maintaining  the  streets  in 
a  reasonably  safe  condition,  by  authority  to  levy  taxes  or  impose 
local  assessments  for  the  purpose,  must  be  (as  it  almost  always  is) 
conferred  upon  the  corporation.* 


1  Text  approved.  Williams  v.  Shelby 
Co.  Tax.  Dist.,  16  Lea  (Tenn.)  631,  hold- 
ing that  the  Taxing  District  of  Shelby 
County^  though  a  municipal  corporation, 
was  not  liable,  under  the  act  creating  it, 
for  property  injured  in  an  accident  cansed 
by  its  failure  to  keep  the  streets  in  repair. 

*  Weightman  v,  Washington,  1  Black, 
(U.  S.)  89  (1861)  (corporate  liability  for 
unsafe  bridge) ;  distinguished  from  Prov- 
idence i;.  Clapp,  17  How.(U.  S.)  161  ;  and 
from  Russell  v.  Devon  County,  2  D.  &  £. 
T.  R.  667  ;  and  approving  Henley  v.  Lyme 
K<»gis,  5  Bing.  91  ;  8.  c.  3  Bam.  &  Ad.  77; 
8.  c.  2  CI.  &  Fin.  331 ;  Barnes  v,  Dist. 
of  Columbia,  91  U.  S.  540  (1877) ;  Cleve- 
land  V.  King,  132  U.  S.  295  ;  Omaha  v. 
Olmsted  (hole  in  sidewalk),  5  Neb.  446 
(1877).  Text  cited  and  approved  in 
Jansen  v.  Atchison,  16  Kan.  858  (1876) ; 
Campbell,  Adm.,  v.  Montgomery  Council, 
53  Ala.  527  ;  Oliver  r.  Kansas  City,  69 
Mo.  79 ;  Craig  v,  Sedalia,  63  Mo.  417 ; 
Richmond  v.  Courtney,  32  Gratt.  792 ;  Cen- 
treville  r.  Woods,  57  Ind.  192  ;  Albritton  p. 
Hiintsville,  60  Ala.  486  ;  Rankin  v.  Buck- 
m.in,  9  Orcg.  253,  approving  text.  Weight- 
man  V.  Washington,  above  cited,  was  fol- 
lowed by  Nebraska  City  v,  Campbell,  2 
Black,  590  (1862),  where  a  city  corpora- 
tion, with  control  over  streets,  and  power  to 
levy  taxes  to  keep  them  in  repair,  which  left 
a  bridge  on  a  street  over  a  creek  defective 
and  unsafe  for  vavt  of  side-TaUing,  was 
held  liable  for  dnmagcs  happening  in  con- 


sequenoe.  See,  also,  Chicago  v.  Bobbiii% 
2  Black  (IT.  S.),  418  (1862),  a.  c.  aguo, 
4  Wall.  657  (1866) ;  New  York  v.  Shef^ 
field  (stump  in  sidewalk),  4  Wall  1S9 
(1866).  This  case,  which  was  aomewhat 
peculiar  in  its  circumstances,  was  tried 
before  Mr.  Justice  Ndaon  at  the  dicnit 
When  the  evidence  was  in,  the  leaned 
judge  chai^ged  the  jury,  whereapoo  the 
counsel  for  the  city  handed  up  a  kxig 
series  of  requests  to  chai^ge,  which  his 
Honor,  without  reading,  directed  to  be 
given  to  the  clerk  and  filed.  His  jud^ 
ment  was  affirmed.  See,  also,  Hotsooai 
New  York,  9  N.  Y.  163  (1853).  JVomi,  J^ 
admits  existence  of  cases  of  contiazy  lKt^ 
ing  where  the  means  to  keep  in  repair  an 
limited,  but  regards  them  as  not  appUcf 
ble,  since  the  city  of  New  Tork  "  is  pos- 
sessed of  the  most  ample  powers  in  tlui 
respect."  lb,  170.  See  a.  a  6  Sandt 
(N.  Y.  Superior  Court)  289,  and  exposi- 
tion of  the  ground  on  which  it  was  decid- 
ed by  Denio,  J. ,  9  N.  Y.  456,  458,  in  Grifis 
v.  Mayor,  &c.  New  York.  And  see,  abo^ 
Lloyd'v.  New  York,  6  N.  T.  369  (1851) ; 
New  York  r.  Furxe,  8  Hill  (N.  Y.),  «H 
(1 842).  Approved  by  Sddm,  J.,  16  K.  Y. 
162,  note;  9  N.  Y.  168 ;  lb.  45&  Ex- 
plained, 1  Denio,  595 ;  8S  N.Y.  165 ;  C(»- 
rad  V.  Ithaca,  16  N.Y.  158  (1859) ;  Weetr. 
Brockport,  lb*  161,  and  review  of  esM  ib 
the  learned  opinion  of  Sddm^  J. ;  Stivn 
V.  Utica,  17  N.Y.  104,  and  cases  dtsd; 
Davenport  v,  Bnckman,  87  K.  T.  MS 
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§  1018.    Aathor  s  Comments  on  tlie  Doctrine  of  Implied  Zaiability. 
—  Where  the  duty  to  keep  streets  in  repair  is,  in  terms,  enjoined 

(1868),  in  which  Hunt,  C.  J.,  declares  that  8.  c.  22  Am.  Rep.  733  ;  Ruitch  v,  Daven 
the  liability  of  the  corporation  of  the  city  port  (defective  bridge),  6  Iowa,  443  (1858) 
of  New  York  extends  to  ii^uries  arising  Rowell  v,  Williams,  29  Iowa,  210  (1870) 
from  the  omission  of  Iht  dtUy  to  repair,  as  £llis  v.  Iowa  City,  lb.  229  ;  lb.  73  ;  Sope 
well  as  to  those  aii^g  from  some  act  done  v.  Henry  County,  26   Iowa,  264  (1868); 
by  it    Beqm  v.  Rochester,  45  N.  Y.  129  McCullom  v.  County,  21  Iowa,  409  ;  Huff 
(1871);  Clemence  v.  Auburn,  66  N.  Y.  v.  Poweshiek  County,  60  Iowa,  529  ;  Pease 
834  (1876) ;  Diveny  r.  Elmira,  61  N.  Y.  v,  Dayton  (defective  bridge),  4  Ohio  St,  80 
6(M    (1873) ;    Sanlsbury    v.    Ithaca,    94  (1854) ;  Tallahassee  t;.  Fortune,  3  Fla.  19 
N.  Y.  27 ;    Ehrgott   v.    New  York,    96  (1850) ;  Baltimore  v.  Mariott  (ice  on  pave- 
N.  Y.  264  ;   Nelson  v.  Canisteo,  100  N.  ment),  9  Md.  174  ;  Baltimore  v.  Pendle- 
Y.  89  ;  Pettengill  v.  Yonkers,  116  N.  Y.  ton,  15  Md.  12  (1859) ;  Baltimore  v.  Bran- 
558  ;  Erie  v.  Schwingle,  22  Pa.  St.  884  nan  (accident  in  a  place  not  public),  14 
(1853r.     The   text   cited  and  approved.  Md.  227  (1859);  Shartle  v.  Minneapolis,  17 
Fort  Wayne  ».  Dewitt,  47  Ind.  891,  397  Minn.  308  (1871)  (defective  bridge) ;  Cleve- 
(1874) ;  Higert  v.  Greencastle,  43  Ind.  574  knd  v.  St.  Paul,  18  Minn.  279 ;  Moore  v. 
(1878)  ;  Richmond  v.  Courtney,  82  Gratt.  Minneapolis,  19  Minn.  800  ;  Fumell  v.  St. 
792  ;  Centreville  v.  Woods,  67  Ind.  192.  Paul,  20  Minn..ll7  ;  O'Leary  ».  Mankato, 
Wilfid  neglect  not  essential  to  liability ;  21  Minn.  65  ;  Staples  v.  Canton,  69  Mo. 
And  as  to  defence  of  want  of  funds,  and  692,  citing  and  approving  text ;  Me  Don- 
want  of  means  to  raise  them,  see  remarks  ough  v,  Nevada  City,  6  Nev.  90  (1870)  ; 
of^laci:,C.J.,  22  Pa.  389.    As  to  bridges,  Hines  v.  Lockport,  6  Lans.   (N.  Y.)   17; 
aee  anU,  sees.  728,- 729,  963,  and  Index,  tit.  Covington  v.  Bryant,  7  Bush,  248  (1870)  ; 
Bridge,     A  city  must  keep  in  repair  a  Wheeler  v.  Westport  (what  is  a  defect  ? ), 
bridge  within  its  limits  originally  built  80  W^Ls.  892  ;  ante,  sec.  996  ;  Bums  i;. 
and  maintained  by  a  county  as  a  part  of  Elba,  32  Wis.  605 ;   Koester  v.  Ottumwa 
the  highway,  and  is  liable  for  injuries  (insufficient  barricade),  84  Iowa,  41.     In 
caused  by  its  neglect  in  not  repairing  it.  Ohio,  a  city  is  liable  for  negligence  in  not 
Goshen  v.  Myers,   119  Ind.  196  (1889).  keeping  its  streets  in  a  reasonably  safe  con- 
Blake  9.  St.  Louis,  40  Mo.  569  ;  Smith  dition.    Cleveland  v.  King,  132  U.  S.  296 ; 
V.  St.  Joseph,  45  Mo.  449  ;  St.  Paul  v.  Cardington  v.  Frederibks,  to  appear  In  46 
Kaby  (injury  to  child),  8  Minn.  154  ;  St.  Ohio,  construing  the  legislation  of  that 
Paul  V.  Seitz,  8   Minn.  297  ;  Topeka  v.  State  as  to  the  nature  and  extent  of  muni- 
Tuttle,  6  Kan.  425 ;  Atchison   v.  King,  cipal  duty  and  liability.    A  statute  pro- 
9  Kan.  650;    State  v.  Murfrcesboro,  11  viding  that  a  city  should  not  be  held  liable 
Humph.  217  (1850),  per  McKimiey,  J.  ;  for  damages  caused  by  obstructions    in 
Smoot  V.  Wetumpka,  24  Ala.  112  (1854).  streets  unless  actual  notice  of  such  obstruc- 
See  Davis  v.  Montgomery  Council,  51  Ala.  tion  should  have  been  given  to  the  city  at 
139  (1874) ;  Campbeirs  Adm.  v.  Mont-  least  twenty-four  hours  previous  to  the 
gomery  Council,  53  Ala.  527  (1875)  ;  8.  c.  damages  or  injury,  held  not  unconstitu- 
26  Am.  Rep.  656 ;  Montgomery  v.  Wright,  tional  as  depriving  the  injured  party  of 
72  Ala.  411  ;  Browning  v.  Springfield,  17  his  remedy  ;  it  is  a  lawful  exercise  of  le- 
111.  143  (1855)  ;  Joliet  v.  Verley,  35  IlL  gislative  power  to  impose  conditions  upon 
68  ;  Bloomington  v.   Bay,    42   111.   503  ;  the  liability  of  a  city  for  injuries,  Ac. 
Chicago  V.  Gallagher,  44  111.  295  ;  Chicago  McNally  v.  Cohoes,  60  Hun,   202.     The 
V,  Johnson,  63  111.  91 ;  Decatur  v.  Fisher,  rule  as  to  implied  liability  of  municipal 
Jh,  407.     The  principle   is  adhered    to.  corporations  to  damages  caused  by  their 
Chicago  V.  Fowler,  60  111.  822  (1871),  and  failure  to  keep  their  streets  and  sidewalks 
Centralia  V.  Scott,  69  111.  129;  Peru  v.  in  a  safe  condition,  was  vigorously  assailed 
French,  65  111.  317  ;  Rockford  v.  Hilde-  by  counsel  in  Jansen  v.  Atchison,  16  Kan. 
brand,  61  111.  155  ;  ante,  sec.  996,  note  ;  858  (1876)  ;  but  the  court  adhered  to  its 
Hey  V.  Philadelphia,  81  Pa.  St  44  (1876) ;  former  decisions,  remarking  that  although 
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upon  the  corporate  authorities,  and  they  are  supplied  vMh  Ou 
meam  to  perform  it,  there  is  little  diflBculty,  we  think,  in  holding 
the  corporation  liable,  on  the  general  principles  of  the  law  withoot 
an  express  statute  declaring  the  liability,  to  a  civil  action  by  any  one 
specially  injured  by  its  neglect  to  discharge  this  specific  duty.^  Bat 

the  reasons  given  for  the  rule  might  not  be  duty  of  the  county  commisaionerB  by  sttt* 

entirely  satisfactory,  yet  it  had  been  so  ute  to  repair  all  bridges.    Liability  in  dam* 

generally  approved,  and  was  on  the  whole  ages  for  neglect  of  such  duty  is  held  to 

so  just,  that  it  ought  not  to  be  overthrown,  follow    as    a    consequence.      Rigony    «. 

Ground  of  implied  liability  in  Indiana,  Schuylkill    County,    103  IVl    St.    S88; 

ante,  sec.  1013,  note.  Kapho  o.  Moore,  68  Pa.  St.  404.     And  an 

The  principles  stated  in  the  text  find  action  will  lie  to  recover  damages  for  an  in- 
some  support  in  the  general  reasons  on  jury  sustained  by  reason  of  the  negligenct 
which  the  judgments  in  several  important  of  its  officials  to  keep  its  roads  and  streets 
recent  cases  in  England  rest.     Foreman  v.  in  proper  repair.     Pittsbuigh  ft  B.  Plus. 
Canterbury,  L.  R.  6  Q.  B.   214   (1871) ;  Ry.  Co.  v.  Pittsbuigh,  80  Pa.  St.  72:  Mo- 
Mersey  Dock  Cases,  L.  R.  1  H.  L.  93 ;  Laughlin  o.  Cony,  77  Pa.  St.  109  ;  Dean 
8.  c.  11  H.  of  L.  Cases,  686  (1866).    Con^  v.  New  Milford,  5  W.  &  S.  545 ;  Allen- 
tra.     In  New  Jersey  the  view  is  taken  that  town  v.  Kramer,  78  Pa.  St.  406 ;  NewKa 
the  duty  of  a  city  in  respect  to  the  repair  v,  Davis,  77  Pa.  St  317  ;  Fritach  r.  Alle- 
of  its  streets  is  a  puUic  duty  (not  a  corpo-  gheny  City,  91  Pa.  St.  226  (1879).    In/27»* 
rate  one),  and  that  the  neglect  to  perform  noU  civil  townships  not  thus  liable.    Bo^ 
it  will  not  give  a  private  remedy  without  sell  v.  Steuben,  57  111.  85  ;  White  v.  Bond 
an  express  statute.     Pray  v.  Jersey  City,  County,  58  111.  297  (1871). 
32  N.  J.  L.  394  (1868),  reaffirming  Sussex  ^  Montgomeiy  Council  v.  Wright,  72 
Co.  Freeh,  v,  Strader  {quasi  corporation),  8  Ala.  411  ;  Delger  v,  St.  Paul,  14  Fed.  Kept 
HaiT.  (18  N.  J.  L.)  108  (1840)  ;  Condict  567.     It  is  held  in  New  York  that  the 
t;.  Jersey  City,  46  N.  J.  L.  157.    Compare  absence  of  necessary  funds,  or  the  kgd 
Durant  v.  Palmer,  29  N*.  J.  L.  544.     See  means  of  procuring  them,  will  excuse  the 
also,  Detroit  v.  Blackeby,  21  Mich.  84  ;  performance  of  the  duty.     Hines  ».  Lock- 
8.  c.  9  Am.  L.  Reg.  (n.  s.)  670,  with  note,  port,  50  N.  Y.  236.    Affirmed,  Weed  % 
In  Maryland^  the  other  extreme  is  held,  Ballston,  76  N.  Y.  329.    Want  of  funds  u 
and  counties  are  liable  without  an  express  an  excuse  for  neglect,  see  Shearm.  4b  Red. 
statute  to  a  private  action  in  respect  of  Neg.  sec.  277.    "  It  has  been  so  onifoimly 
defective  roads,   on    the   ground   that   a  and  frequently  held  by  the  courts  of  this 
public  duty  is  enjoined  with  the  means  of  State  that  a  municipal  corporation^  having 
performance,  and  that  the  public  have  a  power  to  maintain  and  control  streets,  it 
remedy  for  neglect  by  indictment,  and  a  bound  to  exercise  ordinary  and  reasonable 
party  sp(>oially  injured  by  action.    Anne  care  and  diligence  to  see  that  they  are  kept 
Anindel  Co.  Comm'rs  v.  Duckett,  20  Md.  in  a  reasonably  safe  condition  for  pablie 
468  (1863)  ;  Calvert  Co.  Comm'rs  v,  Gib-  travel,  that  a  general  rule  to  that  effect 
son,  36  Md.  229  ;  Baltimore  v.  Pendleton,  may  now  be  considered  as  established  and 
15  Md.  12  ;  ante^  sec.  961,  note.    See  Brown  to  be  applicable,  whether  the  act  or  omit- 
r.  Jefferson  County,  16  Iowa,  339,  assimfiing  sion  complained  of  and  causing  the  ii^jnry 
liabilities  of  counties  for  defective  bridges,  was  that  of  the  municipal  corporation  or 
But  see  Soi)er  i?.  Henry  County,  26  Iowa,  some  third  party."    Danforih,  J.,  Kelson 
264,  and  Rigony  v.  Schuylkill,  103  Pa.  St.  v.  Canisteo,  100  N.  Y.  89.    Where  the  ciiy 
382  (1883),  for  discussion  of  question.  voluntarily  assumes  the  duty  to  build  siiie> 

In  Pemisylvania  the  duty  and  liability  walks,  gutters,  &c.,  it  is  liable,  if  negligent, 

as  to  maintaining  highways  and  bridges  for  want  of  repair.    Alton  v.  Hope^  68  lU. 

in  repair  is  statutory.    The  statute  enacts  167  (1873).     See  Haskell  v.  Penn  Ysn,5 

that  ''all  roads  shall  be  kept  in  repair  at  Lans.  (N.  Y.)  43.     If,  by  statute,  adtjit 

the  expense  of  the  township."    It  is  the  re«)uired  to  keep  its  streets  in  pn^per  IS' 
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where  the  duty  to  repair  is  not  specifically  enjoined,  and  an  action 
for  damages  caused  by  defective  streets  is  not  expressly  given,  still 
both  the  duty  and  the  liability,  if  there  be  nothing  in  the  charter  or 
in  legislation  of  the  State  to  negative  the  inference,  have  often,  and 
in  our  judgment  properly,  been  deduced  from  the  intrinsic  nature  of 
the  special  powers  conferred  upon  the  corporation  to  open,  grade, 
improve,  and  exclusively  control  public  streets  within  their  limits,  and 
firom  the  means  which,  by  taxation  and  local  assessments,  or  both, 
the  law  places  at  its  disposal  to  enable  it  to  discharge  this  duty.^ 

§  1019.  Extent  of  the  Liability.  —  From  what  has  already  been 
said,  that  negligence  is  the  ground  of  the  liability,^  it  follows  that  a 
municipal  corporation  is  not  an  insurer  against  accidents  upon  the 
streets  and  sidewalks.  Nor  is  every  defect  therein,  though  it  may 
cause  the  injury  sued  for,  actionable.  It  is  sufficient,  we  think,  if 
the  streets  (which  include  sidewalks  and  bridges  thereon)  are  in  a 
recLsonally  safe  condition  for  travel  in  the  ordinary  modes,  by  night 
as  well  as  by  day ;  and  whether  they  are  so  or  not  is  a  practical 
question,  to  be  determined  in  each  case  by  its  particular  circum- 
stances.' 


fMur  generally,  without  being  limited  to 
proper  repair  for  travelUra  only,  and  it  has 
the  power  and  means  to  do  so,  it  may  be 
held  responsible  for  damages  sustained  by 
persons  using  it  for  pleasure,  recreation, 
or  through  mere  idle  curiosity,  as  in  this 
case^  where  a  child  was  injured  while  roll- 
ing  a  hoop.  Chicago  v.  Keefe,  114  IlL 
222. 

1  Albritton  r.  Huntsville,  60  Ala.  486, 
citing  and  approving  text ;  Denver  v. 
Dnnsmore,  7  Col.  328. 

s  Ante,  sec.  1015. 

s  Blake  r.  St  Louis,  40  Mo.  569,  571, 
per  WagneTy  J.  ;  Smith  v.  St.  Joseph,  45 
Mo.  449  (1870)  ;  Bassett  v.  St.  Joseph,  53 
Mo.  290  ;  Craig  v.  Sedalia,  63  Mo.  4;7 ; 
Beaudean  v.  Cape  Girardeau,  71  Mo.  392  ; 
Tritz  p.  Kansas  City,  84  Mo.  632.  Supra, 
an,  1016.  Text  cited  and  approved. 
Richmond  V.  Courtney,  32Gratt.  792;  Cen- 
treville  v,  Woods,  57  Ind.  192  ;  Sewanl  v. 
Milford,  21  Wis.  485  ;  Undolt  v,  Norwich, 
6  Am.  L.  Reg.  (n.  s.)  383;  Furuell  v, 
St.  Paul,  20  Minn.  117  (1873);  Atchison 
V.  Jansen,  21  Kan.  560 ;  Vicksburg  i^. 
Henoessy,  54  Miss.  391 ;  Leicest<?r  t^.  Pitts- 
ford,  eVt.  245;  Rockford  v.  Hilderbmnd, 
61  IlL  155  (1871) ;  Raymond  v.  Lowell,  6 


Cush.  (Mass.)  524,  584;  Davenport  v. 
Ruckman,  37  N.  Y.  568  (1868);  Johnson 
i;.  Haverhill,  35  N.  H.  74  ;  Ghenn  v.  Pro- 
vincetowu,  105  Mass.  313  (1870) ;  Wil- 
liams V.  Clinton,  28  Conn.  264  ;  Bacon  v, 
Boston,  3  Cush.  (Mass.)  174;  Mander- 
sehid  V,  Dubuque,  29  Iowa,  73  (1870)  ; 
Beaudean  t;.  Cape  Girardeau,  71  Mo.  392  ; 
8.  c.  11  C.  L.  J.  15  ;  Warsaw  v,  Dunlap, 
112  Ind.  576 ;  Hunt  v.  New  York,  109 
N.  Y.  134  ;  Masaey  v,  Columbus,  75  Ga. 
658  ;  Si'lma  v.  Perkins,  68  Ala.  145 ; 
Gavin  v.  Chicago,  97  111.  66  (bridge  in 
a  city);  Washington  v.  Small,  86  Ind.  462; 
Wilson  V,  Wheeling,  19  W.  Va.  324 
(quoting  sees.  1017,  1018,  and  1019) ;  Em- 
poria V.  Schmidling,  33  Kan.  485 ;  Wel- 
lington V.  Gregson,  31  Kan.  99  (quoting 
the  text)  ;  Lincoln  v,  Gillilan,  18  Neb. 
114  ;  Ehi^tt  r.  New  York,  96  N.  Y.  264 ; 
Otto  Tp.  V,  Wolf,  106  Pa.  St.  608  ;  Easton 
V.  Neff,  102  Pa.  St  474,  holding  also  that 
the  question  of  the  necessity  for  construct- 
ing crossing,  rests  solely  in  the  discretion 
of  the  municipal  authorities,  and  is  not  te 
be  submitted  to  the  jury  in  an  action  for 
injuries  caused  by  a  defect  in  it.  Denver 
V.  Dunsmore,  7  Col.  328;  Denver  v.  Dean, 
10  Col.  375.    One  who  owns  a  ferry  out- 
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§  1020.  Ground  of  the  Liability ;  Notice ;  Contrlbatory  Hef^- 
genoe  ;  Damages.  —  The  ground  of  the  action  is  either  positive  mu- 
feasance  on  the  part  of  the  corporation,  its  officers,  or  servaDls,  or 
by  others  under  its  authority,  in  doing  acts  which  cause  the  stieet& 
to  be  out  of  repair,  in  which  case  no  other  notice  to  the  corpora- 
tion  of  the  condition  of  the  street  is  essential  to  its  liability;  <Hr 
the  ground  of  the  action  is  the  neglect  of  the  corporation  to  put  the 
streets  in  repair,  or  to  remove  obstructions  therefrom,  or  to  remedy 
causes  of  danger  occasioned  by  the  wrongful  acts  of  others,  in  which 
cases  notice  of  the  condition  of  the  street^  or  what  is  equivalent  to 
notice,  is  necessary,  as  will  presently  be  stated,  to  give  to  the  person 
injured  a  right  of  action  against  the  corporation,  unless,  indeed,  the 
matter  be  otherwise  regulated  by  statute.^    It  is  also  essential  to  lia- 

side  of  a  city,  from  which  public  travel  is  of  road),  119  Bfass.  66  (1675);  8.  a  20  Am. 
diverted  by  the  failure  of  the  city  to  keep  Rep.  315  ;  Griffin  v.  New  York,  9  N.  T. 
a  certain  street  in  repair,  suffers  no  injury  456  ;  Hunger  v,  Tonawanda  R.  R.  Co.,  4 
other  than  that  shared  by  the  general  N.  T.  849;  Tonawanda  R.  R.  Co.  r.  lion- 
public,  and  is  not  entitled  to  damages  ger,  5  Denio,  255,  and  cases  cited ;  Cobb 
therefor.     Prosser  v,  Ottumwa,  42  Iowa,  o.  Standish  {woman  driving),  14  lie.  198 ; 
509  (1876).  Coombs  v,  Purrington  (walking  in  carrisg»> 
^  As  TO  DEGREE  OF  CARE  REQUIRED,  Way).  42  Me.  832;  Centralia  V.  KnHW!,64 
OF  THE  PLAINTIFF.     Dlst  of  Columbia  v,  IlL  19  (1872) ;  8.  c.  5  Ch.  Leg.  News,  123; 
McEUigott,  117  U.  S.  621,  where  Mr.  Jus-  Harper  v,  Milwaukee,  80  Wis.  865  (1872); 
tice    Harlan    said,   ''He    [plaintiff]  was  Ripon  v.  Bittel,  80  Wis.  614;  Requa  r. 
under  an  obligation  to  exercise  due  care  in  Rochester,  45  N.  Y.  129  (IStl) ;  Dstcd- 
protecting  himself  from    personal    harm  port  v.  Kuckman,  87  N.  Y.  568 ;  Todd  cs. 
while  discharging  duties  out  of  which  such  Troy,   61  N.  Y.  506   (1875)  ;  Diveny  f. 
liability  might  arise.     If  he  failed  to  exer-  Elmira,  51  N.  Y.  506  (1873) ;  Best^  t. 
cise  such  care ;  if  he  exposed  himself  to  Gilmore,  16  Pa.  St.  468 ;  Seward  v.  Mil- 
dangers  that  were  threatening  or  so  obvious  ford,  21  Wis.  485  ;  Weisenbeig  «.  Apple- 
as  likely  to  cause  injury  at  any  moment,  ton,  26  Wis.  56  ;  Murphy  v.   Dean,  101 
he  would,  notwithstanding  any  promises  Moss.  455  (1869)  ;  Wright  v.  Templetoa, 
or  assurances  of  the  district  supervisor  of  132  Mass.  49  (partly  blind  horse)  ;  Kotni 
the  character  alleged  (to  place  a  watch  over  v,  Litchfield,  35  N.    H.  271  ;   /ft.  530; 
a  gravel  bank  as  requested  by  plaiutifif),  be  Winn  v,  Lowell  (plaintiff  with  poorsi^)» 
guilty  of  such  contributory  negligence  as  1  Allen,  177  ;  Lynch  v.  Smith  (iigoiy  t» 
would  defeat  his  claim  for  injuries  so  re-  child),  104  Mass.  52 ;  Hyde  o.  Jaiiisk% 
ceived."    Craig  v,   Sedalia,    63  Mo.    417  27  Vt  443 ;   Minick  ».  Troy,  S3  N.  Y. 
(1876);    Evans  v.  Utica,   69  N.  Y.  166  514;  McGuire  v.  Spence,  91  N.  Y.  SOJ; 
(1877).     A  person  using  a  street  need  not  Bovee  v.  DanviUe,  58  Yt.  183  ;  Brenank 
be  vigilant  to  discover  dangerous  obstruc-  v.  Friendship,   67  Wis.   223  ;   Parish  9. 
tions,  but  may  rely  upon  the  assumption  Eden,  62  Wis.  272 ;  Bonlder  v.  Kikt,  9 
that  the  corporation  has  performed  its  duty,  CoL  415  ;  Peoria  v.  Simpson,  110  IlL  Wi 
and  he  is,  in  that  respect,  exposed  to  no  Yahn  v,  Ottnmwa,  60  Iowa,  489  (busbiad 
danger  from   its  neglect.      Pettengill  v,  driving)  ;  WUson  v.  Atlanta,  63  Ga.  291 ; 
Vonkers,    116   N.   Y.   658;   Albritton  v,  McJjaury    v.   McGregor,   54   lowm,  717; 
Hunts\ille,  60  Ala.  4S6  ;  Fallon  v.  Boston,  Osborne  v,  Hamilton,  29  Kan.  1 ;  Dooobft 
3  Allen,  38;  Oilman  v.  Deerfield,  15  Gray,  v,  Vulcan  Iron  Works,  75  Mo.  401  (into* 
577;  Fogg  i;.  Nahant,  106  Moss.  278  ;  Da-  playing  in  street)  ;  tnym,  sec.  1026.    It  if 
mon  V,  Scituate  (travelling  on  wrong  side  the  daty  of  plainti£^  when  he  is  walkiqg 
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bility  that  tJie  plaintiff  should  have  been  rising  reasonahle  or  ordin- 
ary care  to  avoid  the  accident^  or,  in  other  words,  he  must  be  free  of 

at  uight  on  streets  which  are  anosoally  icy,  Ordinary  care  is  such  care  as  is  usually 

to  use  more  than  ordinary  care.    Rockford  ezerciaed  under  like  circumstances  by  per- 

V.  Hildebrand,  61   111.  155  (1871).    See  sons  of  aTerage  prudence.    Whether  it  is 

Merrill  v.  Portland,  4  Cliff.  C.  C.  188 ;  a  want  of  ordinary  care  for  a  blind  man 

Shearm.  &  Ked.  Neg.  (4th  ed.)  sec.  875  to  travel  upon  the  highway  on  foot,  un- 

et  seq.  attended,  is  a  question  of  fact  to  be  de- 

Plaintiff's  knowledge  of  defect,  termined  by  the  jury,   in   view  of  the 

EFFECT  OF.     Supro,  sec   1006 ;    Presi-  circumstances    of    the    individual    case, 

dent,  &C.  V,  Dnsouchett,  2  Ind.  587;  Far-  Where  a  blind  man  in  the  daytime  walked 

uum  V,  Concord,  2  N.  H.  892 ;  Reed  v,  off  the  side  of  an  unobstructed   bridge 

Northfield,  18  Pick.  94  ;  Wheeler  v.  West-  sixteen  feet  in  width,  which  was  defective 

port,.  80  Wis.  892;  Aurora  9.  Pulfer,  56  for  want  of  a  rail,  and  suffered  an  injury, 

HL  270  ;  Smith  v,  St.  Joseph,  45  Mo.  449;  which  would  not  have  happened  but  for 

Kahoney  v.  Metrop.  R.  R.  Co.,  104  Mass.  his  blindness,  the  court  cannot  say,   as 

78 ;  Humphreys  v.  Armstrong  County,  56  matter  of  law,  that  his  fault  contributed 

Pa.  St.  204  (1869) ;  Durkin  v,  Troy,  61  to  the  accident ;  but  it  is  for  the  jury. 

Barb.  487  ;  Weed  v.  Ballston,  76  N.  Y.  after  considering  his  familiarity  with  the 

829  ;  Estelle  p.  Lake  Crystal,  27  Minn,  road,  his  ability,  arising  from  the  increased 

243 ;  McKeigue  v,  Janesville,  68  Wis.  50  ;  acuteness,  fidelity,  and  power  of  his  other 

Strong  V,   Stevens  Point,  62  Wis.  255  ;  senses,  or  otherwise,  and  all  the  circum- 

Lowell  V,  Watertown,  58  Mich.  568  ;  Loe-  stances  of  the  case,  to  say  whether  he  was 

war  V.  Sedalia,  77  Mo.  481 ;  Dubois  v.  guilty  of   carelessness   in  attempting  to 

Kingston,  102  N.  Y.  219  ;  Bullock  r.  New  pass  the  bridge  without  a  guide.     Sleeper 

York,  99  N.  Y.  654  ;  Altoonav.  Lotz,  114  v,  Sandoun,-  52  N.  H.  244  (1872) ;  Salem 

Pa.  St.  238;  Crescent  v.  Anderson,  114  v.  Goller,  76  Ind.  291.    The  fact  that  with 

Pa.  St.  648  ;  Oosport  v,  Evans,  112  Ind.  knowledge  of  the  defect  the  plaintiff  volun- 

188  ;  Broker  v,  Covington,  69  Ind.  83  ;  tarily  attempted  to  pass  it,  is  not  conclu- 

Munger  «.  Marshalltown,  56  Iowa,  216  ;  sive  evidence  of  the  want  of  due  care,  but 

Haoltby  v.  Leavenworth,  28  Kan.  745  ;  Ib  for  the  jury.     Lyman  v.  Amherst,  107 

Corlett  9.    Leavenworth,   27   Kan.    673 ;  Mass.  339.     See  also  Whitaker  v.  West 

McKenzie  v.  Northfield,  80  Minn.  456;  Boylston,97  Mass.  273;  Frostv.  Waltham, 

poif,  sec.  1026,  and  note.  12  Allen,  85  ;  Rindge  v,  Colrain,  11  Gray, 

Where  a  city  had  allowed  an  excavation  157  ;  Pollard  v,  Woburn,  104  Mass.  84. 

to  be  made  in  a  street  which  had  never  Compare  Riest  v,   Goshen,  42  Ind.   839 

been  used  as  a  public  highway  or  opened  (1873)  ;  Rice  r.  Des  Moines,  40  Iowa,  638 

for  travel,  and  the  plaintiff  iri^A  knoxclcdge  (1875) ;  Emporia  v.  Schmidling,  33  Kan. 

qf  tke  excavation  txxxne^  his  horse  loose  in  485;  Nichols  v,   Minneapolis,  33  Minn. 

tha  vicinity,  which,  while  running  at  large  430  ;  Hopkins  v.  Rush  Kiver,  70  Wis.  10  ; 

contrary  to  law,  fell  into  the  excavation  Albion  v.  Hetrick,  90  Lid.  545  ;  Hartinan 

and  was  injured,  it  was  held  that  he  could  v,  Muscatine,  70  Ind.  511;  Ross  v.  Davcn- 

not  recover.     Gribble  v,  Sioux  City,  38  port,  66  Iowa,  548.     In  County  Commis- 

Iowa,  890  (1874).     Where  plaintiff  knew  sioners  of  Pr.  Georges  Co.  v.  Burgess,  61 

of  a  defect  in  a  sidewalk,  and  that  on  Md.  29,  Irving^  J.,  after  citing  cases,  said, 

account  of  the  darkness  it  was  imprudent  "The  doctrine  to  be  extracted  from  all 

to  go  over  it,  and  that  there  was  another  these  cases  is,  that  if  the  defect  in  the  road 

lafe  walk  which  she  might  use,  but  per-  or  bridge  be  such  as  to  make  the  same 

■iated  in  going  over  it,  these  facts  were  practically  impassable,  a  person  takes  all 

held  to  establish  contributory  negligence,  the  hazard^  who,   with  such  knowledge, 

Farkhill  v.  Brighton,  61  Iowa,  103  ;  Mc-  attempts  to  pass  over  the  road  or  bridge, 

Ginty  V,  Keokuk,  66  Iowa,  725.     Further  and  will  not  be  redresseil  if  he  is  injured, 

aa  to  plain tifi*s  knowledge  of  the  defect,  But  if  the  defect  be  one  which  does  not 

Shaann.  &  Red.  Neg.  (4th  ed.)  876.  render  the  road  wholly  unfit  for  use,  or 
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any  such  fault  or  neglect  on  his  part  as  will  in  actions  for  negligence 
defeat  a  recovery.      Actual  damages  only  can  in  general  be  re- 


bridge  substaDtially  impassable ;  and  is 
only  a  defect  which  might  result  injuri- 
ously if  not  shunned,  in  such  case  it  can- 
not be  that  a  citizen,  with  business,  must 
remain  at  his  home,  and  may  not  make  any 
attempt  to  use  the  road  or  bridge  as  his 
necessity  requires." 

Though  plaintiff  have  knowledge  of  a 
defect  a  city  cannot  defend  merely  by  show- 
ing that  other  streets  which  he  could  have 
used,  were  safe.  Fulliam  v.  Muscatine, 
70  Iowa,  486  ;  compare  Parkhill  v.  Brigh- 
ton, 61  Iowa,  103,  and  Walker  v.  Decatur 
'County,  67  Iowa,  807  (bridge).  But  see 
as  to  passing  over  defective  or  icy  sidewafk, 
which  might  easily  have  been  avoided, 
Wilson  V.  Charlestown,  8  Allen  (Mass), 
137;  Horton  v.  Ipswich,  12  Gush.  (Mass.) 
488;  Centraliav.  Krouse,  64111.  19(1872); 
H.  c.  5  Chicago  Legal  News,  123  ;  Craig 
V.  Sedalia,  63  Mo.  417  (1876)  ;  Albritton 
r.  Huntsville,  60  Ala.  486 ;  Higert  v. 
Greeiicastle,  53  Ind.  574  (1873)  ;  AUine 
V.  LeMars,  71  Iowa,  654 ;  Erie  r.  Magill, 
101  Pa.  St.  616.  Further  as  to  liability  in 
respect  of  icy  sidewalks.  Masters  v.  Troy, 
50  Hun,  485  ;  Corbett  v.  Troy,  53  Hun, 
228  ;  Ney  v.  Troy,  3  N.  Y.  Sup.  679  ;  s.  c. 
20  State  Rep.  821 ;  Tobey  v.  Hudson,  2 
N.  Y.  Sup.  180. 

Negligence  of  the  driver  of  a  vehicle  haa 
$onutimc8  been  imputed  to  the  persons 
riding.  Otis  v,  Janesville,  47  Wis.  422  ; 
and  see  Pridenux  v.  Minoml  Point,  43  Wis. 
513.  For  a  full  discussion  of  this  subject, 
see  8.  P.  Lake  Shore  &  M.  S.  R.  R.  Co.  v. 
Miller,  25  Mich.  274.  Such  negligence 
will  defeat  the  action.  lb.  As  to  impiUed 
nogli;;ence,  see  Thompson  on  Negligence, 
pp.  222,  1121,  1180  et  seq.,  for  full  discus- 
sion. In  }finnesota  the  court,  after  review- 
ing the  authorities,  held  that  where  the 
plaintiff  did  not  participate  in,  and  had  no 
authority  respecting,  the  management  of 
the  v»'hi(;le,  and  was  not  herself  guilty  of 
negligrnoe,  the  negligence  of  the  driver 
and  owner  of  the  vehicle  coxdd  not  be  im» 
pnted  to  her.  F<>lhnan  v,  Mankato,  85 
Minn.  r»22.  The  rontributory  negligence 
of  a  vol-.intnr)'  carrier  not  impxUahle  to  a 
passenger.  Carlisle  v,  Brisbane,  113  Pa. 
St.  544. 


The  hutbandCa  knawfedge  of  the  defect, 
and  of  his  wife's  intention  to  pass  over  it, 
held  not  to  defeat  an  action  by  the  hiu- 
band  and  wife  for  iiyaries  sastaiiisd  by 
the  wife  in  consequence  of  such  doJBCt. 
Street  v,  Holyoke,  105  Mass.  82 ;  s.  &  7 
Am.  Rep.  500.  The  husband  cannot  give 
notice  of  a  claim  for  damages  for  infjaiiei 
to  his  wife.  Hubbard  v,  Fayette,  70  Me. 
121.  Husband  held  entitled  to  reoover 
for  personal  injury  to  wife  by  defectifs 
sidewalk,  she  not  knowing  of  the  defect 
and  he  failing  to  warn  her,  the  joiy  find* 
ing  that  under  the  circamstances  the  hns- 
band  was  not  guilty  of  negligvnoe  in  not 
giving  the  wife  notice  of  the  danger. 
Nanticoke  v,  Wame,  106  Pa.  St.  373 
(1884). 

Onus  in  bbspsct  to  protino  dub 
care  on  part  of  plaintiff  is  upos 
niM.  Law  V.  Crombie,  12  Pick.  176; 
Moore  v.  Abbott,  82  Me.  46;  lb.  574; 
Munlock  V.  Warwick,  4  Gray,  178,  sod 
cases;  lb.  395,  397,  per  Shaw,  C.  J.; 
Bowell  V.  Lowell,  7  Gray,  100  ;  Bosch  f. 
Davenport,  6  Iowa,  443  (1858)  ;  Mefrfll  % 
North  Yarmouth,  78  Me.  200  ;  Pereriy  ■. 
Boston,  136  Mass.  366,  where  DevenM,  Jn 
said,  *'  It  is  not  necessary  for  the  plaintiff 
to  prove  due  care  on  his  part  by  directly 
affirmative  evidence  ;  the  inference  of  nch 
care  may  be  drawn  from  the  absence  of  tU 
appearance  of  fault,  either  positive  or  w^ 
ative,  on  his  part,  in  the  circarastaneo 
under  which  the  injury  was  received." 
CoN'TRA,  Reatty  o.  Gilmore,  16  Pa.  St  4<S 
(1851),  where  the  subject  is  carefnUy  eoa* 
sidered  ;  Erie  v.  Schwingle,  23  P^  St 
384.  In  Maryland  the  ohkj  of  proviag 
contributory  negligence  on  the  part  of  tht 
plaintiff  rests  on  the  defendant.  Princt 
Geoi^*s  Co.  Comm'rs  v.  Burgess,  61  Md. 
29 ;  Railroad  Co.  v.  Gladmon,  15  Wall 
401  (1872).  The  United  States  SupiSB* 
Court  in  this  case  decided  that  whcie  tht 
quesrion  is  not  controlled  by  statute,  **€«■• 
tributory  negligence  *'  on  the  part  of  tht 
plainrifT,  unless  it  appears  on  the  pUistiri 
own  evidence,  is  a  defence  to  be  proved  by 
the  defendant.  Ante,  sec.  1007.  Pad,  MO* 
1026,  where  the  subject  is  diseflMed- 
Shearm.  &  Bed.  Neg.  (4th  ad.)  seei.  1«7« 
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1    The  case  would  be  exceptional,  indeed,  when  the  plain- 
uld  properly  recover  vindictive,  or  more  than  compensatory 


68/ 

1  cases;  2  Tbomps.  Neg.  1275, 
135. 

CT  OF  plaintiff's  VIOLATION  OF 

;cEs  AND  Sunday  law  on  his 
•F  RECOVERY.  Davidflon  t;.  Port- 
»  Me.  116  ;  Norris  v.  Litchfield, 
.  918  ;  Baker  v.  Portland,  58  Me. 

Am.  L.  Keg.  (n.  s.)  559,  and  note 
;e    Redficldf   denying    Heland  v, 

8   Allen    (Mass.),    407   (1862); 

Barkhardt,  104  Mass.  59  ;  Sutton 
ratosa,  29  Wis.  21 ;  Smith  o.  Bos- 
lie.   B.    R.   Co.,    120  Mass.   490 

8.  c.  21  Am.  Rep.  588,  and  cases 

note ;  Commonweath  v.  Adams, 
IS.  323  (1878) ;  8.  c.  19  Am.  Rep. 
hnson  v,  Irasburgh,  47  Vt.  28 
8.  c.  19  Am.  Rep.  Ill;  Lyons  v. 
i,  124  Mass.  887  (1878)  ;  Shearm. 
S^eg.  (4thed.)  sec.  104,  and  cases; 
Cohoes,  89  N.  Y.  219  ;  Wentworth 
wn,  60  N.  H.  158,  where  the  rule 

to  be  that  recovery  may  be  had  if 
ition  of  the  Sunday  law  does  not 
te  to  the  accident.  H)ie  mere  fact 
.ntiff  was  returning  fram  a  hnwdij' 
len  he  was  injured,  he  not  being 
r  contributory  negligence,  will  not 
is  right  to  recover.  McVoy  v, 
le,  85  Tenn.  (1  Pickle),  19. 
!   of  INTOXICATION   of  plaintiff, 

Lowell,  8  Allen  (Mass.),  402  ; 
t  r.  Mason  City,  60  Iowa,  400  ; 
.  New  Utrecht,  104  N.  Y.  552  ; 
V.  Lake,  66  Wis.  651 ;  Cossidy  r. 
dge,  21  Vt.  891  ;    Fitzgerald   v, 

52  Wis.  354  ;  Shearm.  &  Red. 
h  ed.)  sees.  93,  94,  110  ;  Thomps. 
3,  480,  1174,  1203. 

ASURE      OF     DAMAGES  ;       WhAT 

HY  CONSIDER.  Chicago  o.  Lan- 
\  m.  256  (1869);  and  Decatur  t;. 
58  111.  407  (1870)  ;  McGary  v. 
e,  12  Rob.  (I^.)  668;  s.  c.  76. 
.  4  La.  An.  440  ;  Chicago  o.  Mar- 
Ill.  241  ;  Atchison  r.  King,  9 
0  (1872);  Raymond  o.  I^owell,  6 
Mass.)  524,  537  (1850);  Beecher 
f  Br.  9l  F.  Co.,  24  Conn.  491  ; 
•.Warren,  27  Conn.  293(1858); 
o.    Minneapolis,    17  Minn.   808 


(1871),  where  a  verdict  for  $4,000  was 
sustained ;  Farrelly  v.  Cincinnati,  2  Dis- 
ney (Ohio),  516 ;  Peru  v.  French  (married 
woman),  55  111.  818  (1870)  ;  Pa.  &  0. 
Canal  Co.  v,  Graham,  63  Pa.  St.  290 
(1869);  Sheel  v,  Appleton,  49  Wis.  125 
(bodily  and  mental  suffering  may  be  con- 
sidered); Wylie  V,  City  of  Wausau,  48 
Wis.  506  (decrease  of  physician's  prac- 
tice); Scott  Township  v.  Montgomery,  95 
Pa.  St.  444 ;  Wilson  v.  Wheeling.  19  W. 
Va.  824 ;  Beed  v.  Belfast,  20  Me.  246  ; 
Nebraska  City  v.  Campbell,  2  Black 
(U.  S.),  590  (1862);  Collins  v.  Council 
Bluffs,  82  Iowa,  324  (where  a  verdict  for 
$15,000  was  sustained ;  Cole,  J.,  dis- 
sented, but  dissent  does  not  appear)  ; 
Fleming  v.  Shenandoah,  71  Iowa,  456 
(pain  and  suffering  considered  an  ele- 
ment); Galveston  o.  Barbour,  62  Tex. 
172  (mental  suffering  of  parents  upon 
death  of  child  not  an  element  of  dama- 
ges); Crete  o.  Childs,  11  Neb.  252  (dam- 
ages caused  by  negligence  of  plaintiff*  in 
employing  medical  aid  not  allowed) ;  Mc- 
Namara  v.  Clintonville,  62  Wis.  207; 
Page  V.  Sumpter,  53  Wis.  652 ;  Luck  v. 
Riiwn,  52  W^is.  196  ;  Ripon  v.  Bittel,  30 
Wis.  614  ;  2  Thomps.  Neg.  1266-1271. 

As  to  liability  to  exemplary  damages, 
Chicago  p.  Langlass,  52  111.  256  (1869); 
Decatur  v,  Fisher  (denying  right  of  jury 
to  give  exemplary  damages),  53  111.  407 
(1870).  It  is  difficult  to  conceive  of  a 
case  which  would  justify  exemplary  dam* 
ages  against  a  municipal  corporation. 
Chicago  V,  Martin,  49  III.  241  ;  Chicago 
V.  Kelly,  69  111.  475 ;  Ehrgott  r.  New 
York,  96  N.  Y.  264  ;  Hunt  v.  Booneville, 
65  Mo.  620;  2  Thomps.  Neg.  1265.  Text 
cited  and  approved.  Richmond  v,  Court- 
ney, 32  Gratt.  792;  Centrcville  v.  Woods, 
57  lud.  192.  See,  also,  Elizabethtown,  L. 
&  B.  S.  R.  R  Co.  p.  Combe,  10  Bush,  882 
(1874);  Parsons  v.  Lindsay,  26  Kan.  426  ; 
Barbour  County  v,  Horn,  48  Ala.  566  (1872); 
Ottawa  V,  Sweely,  65  III.  434  (1872);  Pros- 
ser  V.  Ottumwa,  47  Iowa,  509  (1876).  An* 
nuity  tables  held  admissible  to  prove  the 
prolmblo  length  of  life  of  deceased.  Mc^ 
Keif^ue  v.  Janesville,  68  Wis.  50;  Mulcaims 
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V,  Janesville,  67  Wis.  24.     The  question  of  eiyoying  life.     When  they  come  to  the 
the  measure  of  damagts  is  one  that  has  consideration  of  pecuniary  loss,  thej  hsTt 
produced  more  difficulty  than  perhaps  any  to  take  into  account  not  only  his  pramt 
other  topic  in  the  law.     Per  fVilde,  B.,  loss,  but  his  incapacity  to  earn  a  futue 
in  Gee  v,  Lancashire  k  Y.  By.  Co.,  6  improved  income.    Then,  as  to  the  mc^ 
U.  &  N.  211.     Sec,  also,  Rowley  v.  Lon-  ond  ground  :   undoubtedly  health  is  the 
lion  &  N.  W.  Ry.  Co.,  L.  R.  8  Ex.  221.  greatest  of  all  physical  blessings;  and  to 
*'  We  have  no  means  of  ascertaining  by  a  say  that  when  it  is  utterly  shattered  do 
(i.-ved  nile  what  shall  be  the  limit  of  dam-  compensation  is  to  be  made  for  it,  is  really 
a^es  in  such  a  case  (action  for  negligence),  perfectly    extravagant.       Per    Coekhurn, 
There  are  no  principles  which  will  apply  C.  J.,  in  Fair  v,  London  &  N.  W.  By. 
diually  to  animals,  goods,  and  passengers.  Co.,  21  L.  T.  N.  8.  327.     In  Maine  a  pe^ 
Damages  in  such  a  case  must  be  left  to  son  can  recover  only  for  '*  bodily  injury " 
the  common  sense  of  the  jury,  assisted  by  or   *' damage  to  property."      Weeks   v. 
the  presiding  judge.  •*    Per  Mellor,  J.,  in  Shirley,  88  Me.  271 ;  Verrill  v.  Ifinot,  81 
Fair  i;.   London  k  N.  W.  Ry.  Co.,  21  Me.   299  ;  Mason  v.  Ellsworth,  «2  Me. 
L.  T.  B.  N.  8.  826.     See,  also,  Collins  v.  271 ;  Brown  v.    Watson,    47  Me.  161 ; 
Council  Bluffs,  82  Iowa,  824 ;  7  Am.  Rep.  Stote  v,  Uewett,  81  Me.  396,  400  ;  Be«d 
200  ;.  Chicago  v.  Martin,  49  111.  241.    ''It  v,  Belfast,  20  Me.  S46;  Sanfoid  v.  An- 
would  be  most  unjust  if,  whenever  an  ac-  gusts,  32  Me.  536 ;  Stover  v.  BlnehiD,  61 
cident  occurs,  juries  were  to  visit  the  un-  Me.  439.    So,  in  Comnedieui  and  JfMVi- 
fortunate  cause  of   it   with  the  utmost  chuaetti,  the  recovery  can  only  be  for  dam- 
amount  that  they  think  an  equivalent  for  ages  "to  the  person  or  property."  Chidicy 
the  mischief  done.  .  .  .  Scarcely  any  sum  v.   Canton,   17    Conn.    475  ;    Beecher  ti 
would  compensate  a  laboring  man  for  the  Derby  Br.  &  F.  Co.,  24  Conn.  491 ;  Ouh 
loss  of  a  limb  ;  yet  you  do  not  in  such  a  uing  r,  Williamstown,  1  Cush.  (Ma«.) 
case  give  him  enough  to  maintain  him  451  ;  Harwood  v,  Lowell,   4  Cush.  810. 
for  liffa."    Per  Parke,  B.,  in  Armsworth  v.  In  Verinoni,  however,  any  special  dami^ 
S.  E.  Ry.  Co.,  11  Jur.  760,  cited  in  18  sustained  is  recoverable.     Bail<*y  v.  Fai^ 
Q.  B.  104.     "It  is  very  true  that  cases  field,  Brayt  (Vt.)  126.   So.  in  [fiicoaiia; 
sometimes  occur  in  which  a  jury,  being  Weisenbeig  v.  Appleton,  26  Wis.  56 ;  7 
over-anxious  to  fully  compensate  a  party.  Am.  Rep.  89.     If  the  action  be  by  the 
give  damages  so  great  as  to  induce  the  personal  represenUUivej  the  jury,  in  ecti* 
court  to  interfere.     In  the  great  m^ority  mating  the  damages,  are  restricted  to  con- 
of  cases,  however,  I  am  satisfied  with  the  pensation  for  pecuniary    loss  only,  and 
common-sense    views    upon    which  they  cannot  take  into  consideration  mental  or 
act"   Per  Cockbum,  C.  J.,  in  Fair  v,  Lon-  bodily  suffering.     Armsworth  r.  S.  K.  By. 
don  &  N.    W.  Ry.  Co.,  21  L.  T.  N.   8.  Co.,  11  Jur.  758;  Blake  v.  Midknd  Br. 
827.     The  rule  is  that  the  damages  should  Co.,  18  Q.  B.  93  ;  Franklin  v.  a  E.  By. 
be  such  as  to  furnish  a  reasonable  compen-  Ca,    8   H.   k  N.   211  ;    Dncksworth  i^ 
sation  for  the  injury  sustained.     Chicago  Johnson,  4  H.  &  N.  653  ;  Dalton  «.  8.  L 
V.  Langlass,  52  111.  256  ;  8.  a  4  Am.  Rep.  Ry.  Co.,  4  C.  B.  N.  8.  296  ;  Pym  r.  Gt 
903.     See,  also,  Decatur  v.  Fisher,  58  111.  Northern  Ry.  Ca,  2  B.  ft  S.  759 ;  a  a 
407  ;  Joliet  v.  Conway,  119  111.  489.     In  4  B.  &S.  896  ;  Seoord  v.  Gt.  W««tera  Br. 
assessing  the  compensation  to  a  person  Co.,  15  Up.  Can.  Q.  B*  681  ;  Morleyr. 
injured  through  the  negligence  of  a  mu-  Gt.  Western  Ry.  Co.,  16  Up.  Can.  Q.  BL 
nicipal  corporation,  the  jury  should  take  604;  Pennsylvania  R.  R.  Ca  «.  MeCloi' 
into  consideration  two  things,  —  first,  the  key,  28  Pa.  St.  526  ;  Quin  r.  Mootd  15 
pecuniary  loss  he  sustains  by  the  acci-  N.  Y.  432  ;  Lucas  «.  New  York,  21  BtoK 
dent ;   second,  the  injury  he  sustains  in  245  ;  Safford  v.   Drew,  3  Duer  (K.  T.). 
his  person,  or  his  physical  capacity  for  627  ;  Soulo  v.  N.  Y.  &  N.  H.  R.  R^  ^ 


^  Sec.  1021  in  previous  edition  is  sec.  1011  in  thii  edition. 
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(sees.  1017-1020)  —  that  there  is,  on  the  conditions  therein  stated, 
an  implied  civil  liahUity  on  the  part  of  municipal  corporations  in 
respect  of  defective  streets  and  sidewalks  —  has  been  learnedly  and 
vigorooslj  combated  in  a  judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts,  delivered  by  the  chief  justice,  who  in  his  exhaustive 
discussion  refers  to  nearly  all  of  the  leading  English  and  American 
cases  on  the  subject.^    He  thus  sums  up  the  result  of  his  review  of 
the  American  decisions :  ''  There  is  no  case  in  which  the  neglect  of 
a  duty  imposed  by  general  law  upon  all  cities  and  towns  alike  has 
been  held  to  sustain  an  action  by  a  person  injured  thereby  against  a 
city,  when  it  would  not  against  a  town.    The  only  decisions  of  the 
State  courts,  in  which  the  mere  grant  by  the  legislature  of  a  city 
charter,  authorizing  and  requiring  the  city  to  perform  certain  duties, 
has  been  held  sufficient  to  render  the  city  liable  to  a  private  action 
for  neglect  in  their  performance,  when  a  town  would  not  be  so  liable, 
are  in  New  York,  since  1850,  and  in  Illinois.     The  caseSxin  the 
Supreme  Court  of  the  United  States,  in  which  private  actions  have 
been  sustained  against  a  city  for  neglect  of  a  duty  imposed  upon  it 
by  law,  are  of  two  classes :  1.  Those  which  arose  under  the  peculiar 
terms  of  special  charters,  in  the  District  of  <]!olumbia,  as  in  Weight- 
man  V.  Washington  and  Barnes  v.  District  of  Columbia,  or  in  a  Ter- 
ritory of  the  United  States,  as  in  Nebraska  City  v.  Ca'lnpbelL     2. 
Those  which,  as  in  New  York  v.  Sheffield,  and  Chicago  City  v,  Bob- 
bins, arose  in  New  York  or  in  Illinois,  and  in  which  the  general 
liability  of  the  city  was  not  denied  or  even  discussed,  and  apparently 
could  not  have  been,  consistently  with  the  rule  by  which  the  Su- 
preme Court  of  the  United  States,  upon  questions  of  the  construc- 
tion and  effect  of  the  Constitution  and  statutes  of  a  State,  follows  the 
latest  decisions  of  the  highest  court  of  that  State,  even  if  like  words 
have  been  differently  construed  in  other  States.    In  the  absence  of 
such  binding  decisions,  we  find  it  difficult  to  reconcile  the  view,  that 
the  mere  acceptance  of  a  municipal  charter  is  to  be  considered  as 
conferring  such  a  benefit  upon  the  corporation  as  will  render  it 
liable  to  private  action  for  neglect  of  the  duties  thereby  imposed 
upon  it,  with  the  doctrine  that  the  purpose  of  the  creation  of  mu- 
nicipal corporations  by  the  State  is  to  exercise  a  part  of  its  powers 
of  government,  —  a  doctrine  universally  recognized,  and  which  has 

Conn.  075  ;  Bowley  v.  London  fc  N.  W.  i  Hill  v.  Boston,  122  Mass.  844  (1877), 

Ry.  Co.,  L.  R.  8  Ex.  221 ;  Johnson  v.  Had-  opinion  by  Oray,  C.  J. ,  noted  supra,  sec. 

•on  RiTsrR.  B.  Co.,  6  Daer(N.  Y.),  634,  965.     Subject  discussed.     18  Am.    Law 

648;  Harris.  Mnnic  Man.  (5th  ed.)  p.  497,  Rev.  p.  1008  ;  Shearm.  &  Red.  Neg.  sees. 

from  which  the  foregoing  references  to  the  258,  288-290  ;  arUe,  sec.  967 ;  j^,  sees, 

decisions  in  Canada  are  extracted.  1028  a,  1028  b. 
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nowhere  been  more  strongly  asserted  than  by  the  Supreme  Court  of 
the  United  States.^  But,  however  it  may  be  where  the  duty  in 
question  is  imposed  by  the  charter  itself,  the  examination  of  the 
authorities  confirms  us  in  the  conclusion  that  a  duty,  which  is  im- 
posed upon  an  incorporated  city,  not  by  the  terms  of  its  charter,  nor 
for  the  profit  of  the  corporation,  pecuniarily  or  otherwise,  but  upon 
the  city  as  the  representative  and  agent  of  the  public,  and  for  the 
public  benefit,  and  by  a  general  law  applicable  to  all  cities  and 
towns  in  the  commonwealth,  and  a  breach  of  which  in  the  case  of 
a  town  would  give  no  right  of  private  action,  is  a  duty  owing  to  the 
public  alone ;  and  a  breach  thereof  by  a  city,  as  by  a  town,  is  to  be 
redressed  by  prosecution  in  behalf  of  the  public,  and  will  not  sup- 
port an  action  by  an  individual,  even  if  he  sustains  special  damage 
thereby," 

§  1023.   Same  subject  —  In  reference  to  this  subject,  it  may  be 
remarked  that  there  is  undoubtedly  some  difficulty  in  defining  the 
logical  ground  on  which  to  base  the  doctrine  of  the  implied  liability 
of  municipal  corporations  proper  for  defective  streets,  when  such  lia- 
bility is  denied  as  respects  counties,  and  towns  without  special 
charters.    There  is  also  some  apparent,  if  not  real,  difficulty  in 
holding  that  such  a  liability  exists  on  the  part  of  municipal  cor- 
porations in  reference  to  streets,  without  extending  it  to  other  duties 
which  are  everywhere  conceded  not  to  give  a  private  action  for  their 
neglect.    The  courts  which  hold  the  doctrine  in  question  also  differ 
as  to  the  reasons  on  which  it  rests.     Notwithstanding  this,  it  will 
be  found,  we  think,  upon  a  careful  examination  of  the  cases  referred 
to  in  the  preceding  sections,  that  thsy  do  establish  the  rule  therein 
laid  down  as  respects  municipal  corporations  proper  ;  and  that  Mr. 
Justice  Hunt  is  quite  right  in  saying  that,  whatever  may  be  Ae 
true  reason  for  the  rule,  "  the  law  in  this  country  must  be  deemed 
to  be  settled  in  accordance  with  them."*    It  will  also  be  found,  we 
are  quite  sure,  that  the  doctrine  of  such  a  liability  on  the  part  of 
municipal  corporations,  organized  under  special  charters  or  under 
general  incorporation  acts,  exists  in  the  States  very  generally,  and  is 
not  confined  to  the  States  of  New  York  and  Illinois. 

The  doctrine  works  well  and  is  just,  since  no  stimulus  to  the  pe^ 
formance  of  duty  is  more  effectual  than  the  wholesome  fear  of  the 
verdict  of  a  jury  for  damages.    While  it  must  be  admitted  to  be 

1  United  States  v.  Bait  &  0.  R.  B.         *  Barnes  v.  Dist  of  Colombia,  91  U.  & 

Co.,  17  Wall.  822,  829,  per  Hunt,  J.;  640,  661   (1876);  noted  anU,  sec  911 

Laramie  r.  Albany,  92  U.  S.  807,  808,  per  note  ;  ante^  aec  967 ;  18  Am.  Law  Ber. 

Clifford,  J.  1008. 
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exceptional,  the  doctrine  may,  we  think,  be  vindicated  as  resting  upon 
the  special  nature  of  the  duty  itself,  relating  to  streets  in  cities 
(which  have  peculiar  and  local  uses  distinct  from  State  highways) 
which  are  under  the  direct  and  exclusive  control  of  the  municipal 
authorities,  whose  duty  in  respect  of  repairs  is  intrinsically  minis- 
terial, and  upon  the  ample  means  which  are  supplied  for  its  perform- 
ance, rather  than  upon  the  ideal  notion  of  a  contract  between  the 
State  and  the  municipality,  or  upon  the  other  notion  of  a  special 
consideration  received  for  the  supposed  implied  promise  faithfully 
to  discharge  the  duty  imposed  by  the  charter  or  constituent  act  of 
the  corporation. 

§  1023  a.  Same  subjeot  —  It  may  be  that  the  doctrine  is  anoma- 
lous. Seemingly  it  is.  But  a  careful  consideration  of  the  subject, 
particularly  of  Uie  nature  of  streets  in  cities  (which  have  local  and 
special  uses  not  common  to  State  highways  in  general) ;  of  the  great 
and  exclusive  powers  over  and  concerning  streets  conferred  upon 
chartered  cities,  which  include  the  power  and  duty  (sometimes  spe- 
cifically enjoined,  and  sometimes  embraced  in  more  general  au- 
thority), of  keeping  them  in  repair  fit  for  use  (which  duty  is  not 
legislative  or  judicial,  but  ratlier  in  its  nature  ministerial) ;  of  the 
adequate  provision  for  raising  the  revenue  or  means  to  discharge 
the  duty, — may,  perhaps,  show  that  the  anomaly  imputed  to  the 
doctrine  under  review  is  more  apparent  than  reaL  It  may  be,  and 
probably  is  true^  that  this  doctrine  is  the  unconscious  product  of 
judicial  legislation  necessarily  evolved  in  the  very  work  of  inter- 
preting the  various  parts  and  clauses  of  charters  or  legislative  acts 
relating  to  the  powers  of  municipalities,  and  the  purposes  for  which 
such  powers  were  granted.  Be  it  so.  Such  a  function  is  inherent 
in  every  jural  system.  It  constitutes  the  chief  work  of  the  judge, 
and  it  is  among  the  most  important  duties  of  the  judicial  office.  It 
has  been  well  observed  that  in  the  infinite  diversity  of  subjects 
which  arise  for  judicial  determination,  ''judgment  in  most  cases 
consists  less  in  the  application  of  a  precise  text,  than  in  a  combi- 
nation of  several  texts,  which  lead  to  a  decision  rather  than  contain 
it."^  Such  decision  and  judgment  are  the  result  of  the  interpreta- 
tion of  various  clauses  and  texts,  with  the  definite  purpose  of  ascer- 
taining the  intention  and  will  of  the  legislature,  in  respect  of  a 
matter  where  it  is  not  in  terms  expressed  one  way  or  the  other,  but 
is  necessarily  left  to  be  collected  from  a  consideration  of  all  of  the 

1  M.  Portalis,  Preliminary  Discourse  on  the  prqfet  of  the  Code  Napoleon.  Amos, 
Science  of  Law,  p.  68. 
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enactments  bearing  upon  it.  It  is,  therefore,  no  solid  objection  to 
the  doctrine  in  question  that  it  is  the  unperceived  or  unconscious 
product  of  judicial  interpretation,  or  if  one  pleases  to  say  so,  of 
judicial  legislation,  since  much  of  the  best  portions  of  our  jurispni- 
dence  and  of  the  jurisprudence  of  every  country  has  thus  originated, 
and  will  unavoidably  continue  thus  to  originate,  as  long  as  the  ju- 
dicial office  exists  and  justice  is  administered  among  men.  The 
doctrine  itself,  under  the  conditions  stated  in  a  previous  section,^ 
has  seemed  so  reasonable,  that  it  is  believed  never  to  have  been 
legislatively  repudiated,  and  it  is  certain  that  it  has  been  almost 
universally  adopted.  It  has  in  fact  become,  as  above  shown^  part 
of  the  settled  jurisprudence  of  the  country. 

§  1023  h   Same  subjeot.     CommantB  on  Doctrine  of  Implied  Ua- 
bility  as  reapectB  Different  ClaBses  of  Corporations.  ^  Whether  the 
implied  liability  in  respect  of  defective  highways  and  streets  rests 
upon  the  nature  of  the  duty  imposed,  upon  the  means  supplied  for 
its  performance,  or  upon  a  sense  of  public  utility,  or  upon  all  of 
these  grounds,  it  is  not  easy,  as  above  stated,  to  see  why,  when  the 
same  conditions  otherwise  exist,  the  nature  of  the  incorporated 
instrumentality  should  make  a  difiTerence  in  the  result     Whether 
the  instrumentality  be  a  quasi  corporation  such  as  a  road  district 
but  with  a  corporate  purse  for  its  purposes,  or  a  county  charged 
with  the  like  duty  in  respect  of  highways  and  having  for  the  effec- 
tual discharge  thereof  the  power  to  raise  taxes,  or  a  chartered  muni- 
cipality having  like  duties  and  powers  over  streets  within  its  limits, 
why,  under  conditions  otherwise  the  same  (there  being  no  statute 
giving  or  denying  the  action),  should  the  two  former  classes  of 
corporations  be  not  liable  while  the  latter  class  is  liable,  for  n^Iect 
of  duty,  to  an  action  for  damages  ?    It  may  be  after  all  that  there 
is  a  substantial  difiTerence  not  readily  perceived  in  the  greater  effi* 
ciency  with  which  the  latter  class  of  corporations  as  actually  con- 
stituted is  able  to  perform  the  duty  in  question.     And  it  may 
be  that  this  is  only  another  of  the  many  examples  with  which  oar 
jurisprudence  abounds,  —  which  abhors  generalizations,  disregards 
mere  symmetry,  and  unconsciously  and  silently  embodies  the  unde^ 
lying  notions  of  the  local  communities,  —  this  may  be»  we  suggest^ 
after  all  only  another  example  of  the  fact  that  logic  and  law  are 
not  always  precisely  coincident  or  coterminous;  that  law  is  fre- 
quently logic  limited  and  circumscribed  by  a  sense  of  expediency; 
and  that  accordingly  legislators  and  courts  declare  and  apply  dis- 

^  Ant4f  sec.  1017. 
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tinctions  that  are  oftentimes  easier  to  feel  than  to  unfold  and  define, 
and  which  do  not  obviously  consist  with  an  indefinite  extension 
and  inexorable  application  of  those  principles  of  logic  that  are  ap- 
parently  applicable  to  and  seemingly  control  the  subject  The 
foregoing  considerations  are  applicable  to  all  kinds  of  quasi  corpora- 
tions. These  are  primarily  and  distinctively  State  instrumentali- 
ties, and  the  prerogative  of  partaking  of  the  State's  exemption  from 
liability  in  respect  of  the  exercise  of  all  of  their  public  functions 
and  duties  without  exception,  is  one  which  naturally  grows  out  of 
the  manner  and  objects  of  their  creation. 

§  1024(790).  Where  City  Is  directly  in  Fault.  —  Where  streets 
have  been  rendered  ^unsafe  by  the  direct  act,  order,  or  authority  of 
the  municipal  corporation  (not  acting  through  independent  con- 
tractors,  the  effect  of  which  will  be  considered  presently),  no  ques- 
tion has  been  made,  or  can  reasonably  exist,  as  to  the  liability  of 
the  corporation  for  injuries  thus  produced,  where  the  person  suffer- 
ing them  is  without  contributory  fault,  or  was  using  due  care.^  Even 


1  Detroit  v.  Corey  {sewer  excavation), 
9  Mich.  165  (1861).  Compare  Detroit  v. 
Beckmui,  84  Mich.  125,  referred  to  in 
note,  infra ;  Lloyd  v.  New  York  (danger- 
ous exeavaticn),  5  N.  Y.  869  (1851); 
Weet  r.  Brockport,  16  N.  Y.  161,  note  ; 
Chicago  p.  Major  {uncovered  city  cistern  in 
sireeO*  18  111.  849.  Approved,  bnt  dis- 
tinguished, Chicago  V.  Starr,  42  111.  174 
(1866)  (where  the  city  was  held  not  lidbh 
for  an  injury  caused  by  the  fall  of  a  coun- 
ter, leaning  against  a  fence  on  a  sidetcaik); 
Dayton  v.  Pease,  4  Ohio  St.  80  (1854)  (in 
which  the  city  was  held  liable  for  damages 
eanaed  by  the  fall  of  a  bridge  built  upon  a 
defective  plan,  famished  by  the  city  engi- 
neer); Cincinnati  v.  Stone,  5  Ohio  St.  88 
(18ft5);  Conrad  v,  Ithaca,  16  N.  Y.  158  ; 
Wendell  v.  Troy,  89  Barb.  829  (1862); 
New  York  v.  Sheffield,  4  Wall.  189 
(1866) ;  Grant  v,  Brooklyn  (act  of  a  city 
water  commissioner  in  opening  a  setcer),  41 
BerK  881  (1864);  Baltimore  v.  Penning- 
ton, 15  Md.  12  (1859);  Pfau  r.  Reynolds, 
58  DL  212  (1870);  infra,  sec.  1027; 
Brooks  V.  Somerville,  106  Mass.  271 ; 
Corington  v.  Bryant,  7  Bush.  248.  City 
held  liable  for  death  of  plaintiffs  child  by 
drowning  in  a  deep  unguarded  ditch  in  (he 
ghreet.  Chica^  v.  Hesing,  88  111.  204 
(1876);  R.  r.  25  Am.  Rep.  878 ;  Savannah 
VOL.  n.  —  41 


V.  Donnelly,  71  Ga.  258  (excavation  made 
by  citizen  by  permission  of  the  city);  Glantz 
V.  South  Bend,  106  Ind.  805  (street  cross- 
ing composed  of  planks  raised  two  inches 
above  the  level  of  the  sidewalk).  Where  a 
borough  authorized  a  railroad  company  to 
carry  its  track  over  a  street  by  a  bridge  at 
ft  certain  height  and  afterwards  permitted 
the  level  of  the  street  to  be  so  raised  as  to 
render  the  height  of  the  bridge  insufficient, 
thfe  borough  was  held  liable  for  damages 
caused  by  the  bridge  being  too  low,  and  it 
was  also  held  that  no  liability  attached  to 
the  railroad.  Gray  v,  Danbury  Bor.,  54 
Conn.  574. 

In  Detroit  r.  Beckman,  84  Mich.  125 
(1876);  8.  c.  22  Am.  Rep.  507,  an  injury 
was  caused  at  night  to  a  traveller  as  he 
was  driving  along  one  of  the  streets  of  the 
city.  An  open  sewer  had,  some  time  be- 
fore, been  constructed  in  the  street  by  the 
city,  which  was  covered  only  part  of  the 
way,  leaving  the  sewer  at  the  end  of 
the  covered  portion  and  within  the  limits 
of  the  travelled  portion  of  the  street,  open 
and  unprotected.  Conceding  that  the 
city  had  not  covered  the  sewer  to  the  ex- 
tent that  due  care  required,  it  v  aa  never- 
theless held  that  the  city  was  not  liable. 
The  ground  of  the  decision  was  that  the 
ixgnry  resulted  from  the  plan  of  the  work 
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in  those  States  in  which  a  municipality  is  not  held  impliedly  liable 
to  a  private  action  for  neglecting  to  keep  its  streets  in  repair,  it  is 
yet  held  to  be  liable  if  it,  or  its  officers  under  its  authority,  bv 
positive  acts  place  obstructions  on  the  sti'eets  or  by  such  acts  othe^ 
wise  render  them  unsafe,  whereby  travellers  are  injured.^    Where 

adopted  by  the  city,  and  that  in  such  plaintiff,  where  there  is  no  statotoiy  pro> 
cases  there  is  no  liability,  since  the  plan  vision  declaring  sach  liability.  That  ii 
is  the  result  of  legislative  action,  and  that  no  doubt  some  conflict  of  deciriont  ob  Xhn 
to  create  a  liability  there  must  be  neglect  questions  in  other  States,  although  it  if 
in  the  proper  execution  of  the  plan  as  to  be  observed  that  in  the  New  England 
distinguished  from  the  plan  itself,  or  the  and  some  other  States  there  are  ttatatoiy 
work  must  result  in  a  direct  injury  to  declarations  of  the  liability.  Bat  in  Cali- 
adjoining  property.  In  Lansing  v,  Toolan,  fomia  the  doctrine  above  stated  had  becB 
87  Mich.  152,  a  similar  decision  on  like  clearly  and  continuously  adopted,  and  if 
grounds  was  made,  holding  the  city  not  to  any  change  in  the  law  is  deairtble,  that 
be  liable  where  a  contractor  under  it  dug  change  must  be  made  by  the  legialatiirB. 
a  ditch  across  a  street,  bridging  it  only  And  so  far  at  least,  the  legialatare  has 
with  plank  sixteen  feet  wide,  into  which  shown  no  disposition  to  make  the  change, 
a  traveller  at  night  was  precipitated  and  Winbigler  r.  Los  Angeles,  45  Cal.  S6 ; 
injured.  It  seems  to  the  author,  however.  Tranter  v.  Sacramento,  61  CaL  275  ;  Bar- 
as  he  understands  the  facts,  that  these  are  nett  e.  Contra  Costa  County,  67  Cal.  77 ; 
cases  where  the  street  was  rendered  unsafe  Cromwell  v.  Sonoma  County,  St5  CaL  315 ; 
for  travel  by  the  direct  act  of  the  city,  or  Huffman  v.  San  Joaquin  Coanty,  21  CaL 
its  contractor,  and  that  the  city  would  be  430."  Three  judges  concnrxed  and  two 
held  liable  in  those  States  in  which  an  dissented.  The  dissenting  jndgee  refeiriDg 
implied  municipal  responsibility  is  recog-  to  sec.  1084  of  the  text  as  "a  oonect 
nized  for  unsafe  streets,  which,  however,  statement  of  the  law,  and  one  that  ii 
is  not  the  case  in  Michigan.  Detroit  v.  supported  by  an  overwhelming  wdght  «f 
Blackeby,  21  Mich.  84  ;  s.  e.  9  Am.  Law  authority." 

Rep.  (N.  8.)  670;  2  Thomps.  Neg.  736.  ^  HiU  v.  Boston,  122  Mass.  S44,  364 

See  post,  sec.  1046.     Does  the  principle  (1877);  ante,  sees.  965,  1022. 

that  actionable  negligence  cannot  be  pred-  In  Foreman  e.  Canterbary,  L.  B.  6 

icated  of  the  plan  itself  {post,  sec.  1046)  Q.  B.  214,  it  was  held  that  the  maror, 

go  so  far  as  to  exempt  from  liability  if  aldermen,  and  burgesses  of  Canterborr, 

that  plan  leaves  the  streets  in  an  unsafe  who  were  by  the  same  act  of  Paiiiameat 

and  dangerous  condition  for  public  use  ?  the  local  board  of  health  and  snrreyon  of 

In  the  author's  opinion  this  question  ought  highways,  were  liable  to  an  action  by  a 

to  be  answered  in  the  negative.  traveller  who  suffered  an  injuty  dy  dritiMf 

In  Chope  v.  City  of  Eureka,  California  against  a  heap  of  Micnet  Vfkick  had  kn 

Supreme  Court,  89  Alb.  L.  J.  426  (1889),  broken  for  the  purpowe  of  mending  thehigh^ 

it  was  held  that  a  municipal  cor}X)ration  toay,  and  left  in  ths  highway  ai  nigki, 

is  not  liable,  in  the  absence  of  statutory  tpithout  light  or  guard.      Bnt,  at  the  trill 

provision,  for  personal  injuries  to  one  who  of  that  case,  it  had  been  taken  forgiaatid 

fell  into  a  sewer  which  was  in  process  of  that  there  was  negligence  in  some  om^ 

construction,  and  was  negligently  left  in-  and  it  had  been  expressly  admitted  thil 

sufficiently  guarded  by  the  officers  of  the  the  person  who  did  the  act  wag  the  sereml 

corporation.  McFarland,  J. ,  said :  *  *  With-  of  the  defendants ;  and  the  jadgment  of  tlw 

out  noticing  any  of  the  other  points  made  court,   delivered  by   BlaMmm^  J.,  wai^ 

by  appellant,  it  is  sufficient  to  say  that  it  says  Gray,  C.  J.,  in  Hill  v,  Boston,  sspvi 

has  long  been  the  settled  law  of  this  State  "  distinctly  put  upon  the  ground  that  tbt 

that  a  municipal  corporation  is  not  liable  defendants  would  not  be  liable  sinply  b*- 

for  personal  injuries  to  individuals,  such  cause  they  were  surveyors  of  higfavijib 

as  that  claimed  to  have  been  sustained  by  but  that  they  were  not,  merely  bcesBii 


§1024        uabiuty:  unsafe  stbeets;  negligence.  1295 

the  duty  to  keep  its  streets  in  safe  condition  rests  upon  the  corpora- 

tioUy  it  is  liable  for  injuries  caused  by  its  neglect  or  omission  to  keep 
the  streets  in  repair,^  as  well  as  for  those  caused  by  defects  occa- 
sioned by  the  wrongftU  acts  of  others,^  but,  as  the  basis  of  the  action 

they  were  sanreyon,  exempted  from  the  crossing  constmcted  by  private  persons) ; 
liabUity  which  any  person  or  corporation  Brennan  v.  St.  Louis,  92  Mo.  482,  city 
woald  incur  for  placing  an  obstruction  in  held  liable  where  a  child  three  years  old 
the  hi^way.  And  in  like  cases  since,  the  was  accidentaUy  thrown,  by  another  child, 
liability  has  been  held  to  depend,  not  from  the  sidewalk  into  a  ditch  negligently 
upon  the  defendant's  relation  to  the  high-  left  in  the  gutter  for  several  months  by 
way  by  reason  of  being  charged  with  the  the  city.  Scranton  v,  Catterson,  94  Pa. 
duty  of  repairing  it,  but  upon  the  question  St.  202  (water  plug  in  street).  Where  the 
whether  the  obstruction  was  placed  in  the  municipal  authorities  in  the  repair  of 
highway  by  the  defendant,  or  the  defend-  streets  obstruct  them,  it  is  their  duty  to 
ant's  servants."  Taylor  v,  Greenhalgh,  give  proper  warning  of  the  same,  and  if 
L.  B.  9  Q.  B.  487  ;  Pendlebury  v.  Green-  by  the  neglect  of  such  duty  a  traveller  is 
halghy  1  Q.  B.  D.  86  ;  Palmer  o.  St.  Al-  injured,  the  municipality  is  liable.  Car- 
bans,  56  Vt.  522.  lisle  V.  Brisbane,  118  Pa.  St.  544.     In 

1  Hutson  V,  New  York,  9  N.  T.  168  Ohio  it  is  made  by  statute  the  duty  of 
(1858) ;  Hickok  v.  Plattsburg,  16  N.  Y.  municipal  corporations  to  keep  the  streets 
161 ;  Davenport  v.  Ruckman,  87  K.  Y.  in  order.  The  statute  neither  gives  nor 
568  (1868) ;  Diveny  v.  Elroira,  51  N.  Y.  denies  an  action  for  the  breach  of  this 
506  (1878)  ;  Blooroington  v.  Bay,  42  111.  duty;  but  it  is  held  that  a  person  receiving 
508  (1867);  Atchison  v.  King,  9  Kan.  injuries  in  consequence  of  its  neglect  in 
650  (1872) ;  Higert  v,  Greencastle,  48  this  respect,  has  a  right  of  action  as  at 
Ind.  574  (1878) ;  supra,  tec.  1017.  Can-  common  law  for  the  damages  caused  there- 
liKi ;  Detroit  v.  Blackeby,  21  Mich.  84 ;  by.  A  building  permit  by  mtiuicipal  au- 
s.  c.  with  note  of  Judge  Bedfield,  9  Am.  thorities  authorizing  the  occupation  of  part 
L.  Reg.  (n.  8.)  670  ;  Oliver  v.  Kansas  of  a  public  street  cu  a  depository  for  build- 
City,  69  Mo.  79,  approving  text ;  Ironton  ing  maUrials,  and  requiring  proper  lights 
9.  Kelley,  88  Ohio  St.  50  ;  supra,  sec.  at  night  to  indicate  their  locality,  does  not 
981,  and  note.  In  Turner  r.  Indianapolis,  relieve  the  municipality  from  the  duty  of 
96  Ind.  51,  it  was  held  that  the  "fellow-  exercising  a  reasonable  diligence  to  pre- 
■errant  doctrine  "  or  the  defence  of  "  com-  vent  the  holders  of  the  permit  from  occu- 
mon  employment "  was  not  applicable,  and  p}ing  the  street  in  such  a  way  as  to 
therefore  not  available  to  prevent  a  fire-  endanger  passers-by  in  their  proper  use  of 
man  injured  in  the  discharge  of  the  duties  it  Cleveland  v.  King,  132  U.  S.  295  ; 
of  his  place  from  recovering  against  the  s.  c.  28  Fed.  Rep.  885  ;  Cardington  v. 
city  for  negligence  on  the  part  of  its  offi-  Fredericks,  46  Ohio  St. ;  Stephens  v. 
oera,  in  respect  of  keeping  streets  in  a  safe  Macon  (notice  in  such  case),  83  Mo.  845  ; 
condition  for  use.  post,  sees.  1027-1085. 

*  Ante,  sees.  1017-1020,  notes  and  Dangerous  holes  or  excavations  in  ok 
eases:  Hickok  v,  Plattsburg,  16  N.  Y.  near  the  travelled  way.  A  religious 
161«  note  {negligent  omission  to  fill  up  corporation  made  an  excavation,  which 
ditch  which  a  wrong-doer  had  excavated  was  inadequately  guarded,  at  the  site  of 
in  the  street)  ;  Wendall  v.  Troy,  89  Barb,  a  public  alley  in  a  city  for  an  entrance 
829 ;  Requa  o.  Rochester,  45  N.  Y.  129  to  their  church.  The  plaintiff  crossing 
(1871) ;  Serrot  r.  Omaha  City,  1  Dillon  the  alley  fell  in  at  night  and  was  ii^ured  ; 
C.  C.  R.  812  (1871);  Griffin  r.  New  the  city  was  held  liable,  although  the  ex- 
York,  9  N.  Y.  456  (1858) ;  Tallahassee  v,  cavation  was  not  in  the  travelled  part  of 
Fortune,  8  Fla.  19  (1850)  ;  Higert  v.  the  city.  Niblett  v.  Nashville,  12  Heisk. 
Oroencastle,  48  Ind.  674,  587  (1873)  ;  684.  See  Steck  v.  Portsmouth,  52  N.  H. 
Aurora  v.  Bitner,  100  Ind.   896   (gutter  221  (1872) ;  McDermett  v.  Kingston,  57 
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is  negligence,  notice  to  the  corporation  of  the  defect  which  caused  the 
injury,  or  of  facts  from  which  notice  thereof  may  reasonably  be  in- 
ferred, or  proof  of  circumstances  from  which  it  appears  that  the 
defect  ought  to  have  been  known  and  remedied  by  it,  is  essential  to 
liability.^ 


§  1025.  Notice  essential  to  Zdability  when  Corporatioii  not  ia 
Fault — In  the  class  of  cases  last  referred  to  in  the  preceding  section 
the  corporation,  in  the  absence  of  a  controlling  enactment,  is  rttponr 
sihle  only  for  a  reasonable  diligence  to  repair  the  defect  or  prevent 
accidents  after  the  unsafe  condition  of  the  street  is  known,  or  ought 
to  have  been  known  to  it,  or  to  its  officers  having  authority  to  act 
respecting  it*    A  corporate  body  never  can  either  take  care  or 


How.  (X.  Y.)  Pr.  196.  Where  the  ex- 
cavation is  outside  of  the  travelled  way, 
whether  there  is  a  liability  or  not  depends 
upon  the  circumstances  of  the  particular 
case,  and  especially  upon  the  nearness  to 
the  travelled  way,  and  the  danger  to  the 
traveller  using  the  street  or  public  way 
in  the  usual  manner.  Other  illustrations  ; 
see  Cobb  v.  Stand ish  (miry  watering  place 
by  the  roalside),  14  Me.  198  (1837)  ; 
Reed  v.  North  field  (hole  in  the  nmd),  18 
Pick.  (Mass.)  94  (1832)  ;  Norwich  v. 
Breed,  30  Conn.  535  (1862) ;  Murphy 
V,  Gloucester,  105  Mass.  470  ;  Ghenn 
V.  Provincetown,  lb,  813 ;  Koester  v. 
Ottumwa  (insufficient  barricade),  34  Iowa, 
41 ;  O'Gorman  v.  Village  of  Morris,  26 
Minn.  267  (neglect  to  cover  a  culvert). 
There  is  a  liability  if  a  dangerous  excava- 
tion is  made  so  near  a  ])ublic  street  as  to 
render  it  dangerous  to  travellers.  Bassett 
r.  St.  Joseph,  53  Mo.  290  (1873)  ;  8.  c. 
14  Am.  Rep.  446.    Post^  sec.  1034,  note. 

Defective  bridges  and  causeways 
ARE  ACTIONABLE.  Degree  of  strength 
required  ;  Criterion  of  sufficiency.  Rich- 
ardson V.  Royalton  &  W.  Tump.  Co.,  6 
Vt.  496  (1834)  ;  anU,  sec.  728  ;  Gregory 
r.  Adams,  14  Gray  (Mass.),  242,  where  an 
elephant  was  injured  by  a  bridge  giving 
way.  Latent  defect  in  bridge.  Rapho  r. 
Moore,  68  Pa.  St.  404  (1871) ;  8.  c.  8  Am. 
Rep.  202  ;  Abemethy  v.  Van  Buren,  52 
Mich.  353. 

1  Text  quoted  and  approved.  Spice- 
land  V.  Alier,  98  Ind.  467 ;  Turner  v. 
Indianapolis,  96  Ind.  51 ;  York  p.  Spell- 


man,  19  Neb.  357  ;    Russell  v.  Colnmbii, 
74  Mo.  480. 

«  Dewey  v.  Detroit,  15  MicK  807  (18«7) 
(where  the  duty  of  street  commiaaown 
and  the  rule  as  to  notice  «re  clearly  stated 
by  Campbell,  J.)  ;    New  York  v.  Sheffield, 
4  WaU.   189  (1866);   McGinitj  v.  Xev 
York,  5  Duer  (N.  Y.),  674  ;  Dantnaorb 
Cook,  40  Ind.  65  (1872)  ;  Griffin  «.  Kev 
York,    9  N.  Y.  456   (1S53) ;    Beqna  w. 
Rochester,  45  N.  Y.  129  (1871);  Semt 
V.   Omaha  City,  1  Dillon  C.  C  B.  SIS 
(1871)  ;    Dorlon  v.   Brooklyn,    46  Bai^ 
604  ;   Doulson  v,  Clinton  City,  3S  lovi, 
397   (1871)  ;  Cleveland  v.   St.   Ptal,  18 
Minn.  279  (1872)  ;  Hume  p.  New  York, 
47  N.  Y.  639  (1872)  ;   McCarthy  ».  Stti. 
cuse,  46  N.  Y.  194  (1871)  ;  Smith  v.  5ev 
York,   66  N.  Y.   295   (1876)  ;    Todd  r. 
Troy,  61  N.  Y.  506  (1875) ;  Gorium  % 
Cooperstown,    59    N.    Y.    660    (1875); 
Rapho  V.  Moore,  68  Pa.  St  404  (1871); 
Centralia  v  Krouse,  64  IlL  19  (1872);  •> 
c.  5  Ch.  Leg.  Newa,  123  ;    Dooley  r  Sal- 
livan,  112  Ind.  451 ;  Ironton  ».  KaHrr, 
38  Ohio  St.  50. 

As  TO  KECEssmr  OF  Konci  TO  cm, 
or  the  lapse  of  sufficient  time  to  oefatif 
knowledge  of  the  unsafe  amditum  ef  Ha 
street,  see,  also,  Watd  v.  Jedenoa,  24 
Wis.  842  ;  Hubbard  9.  Conooid,  tf  K.  E 
52  ;  lb,  74 ;  Reed  v.  Northfidd,  18  Pick. 
(Mass.)  94;  Worster  r.  Canal  Br.  Prop^ 
16  Pick.  541 ;  Hart  v.  Brooklyn,  86  Birb. 
226.  Approved,  Dantteiwr  «.  Oook,  44 
Ind.  65  (1872) ;  Weightman«.Waihfa«toi. 
1  Black,  89,  62,  per  (n^ML,  h ;  Via- 
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neglect  to  take  care  except  through  its  officers  or  servants.     If  such 
a  body,  by  its  officers  or  servants,  has  the  means  of  knowing  that  a 


Chester  r.  Hartford,  80  Conn.  118  ;  Howe 
p.  Lowell,  101  Mass.  99  ;  Bloouiingtou  v. 
Bay,  42  lU.  503,  609  (1867) ;  Pa.  &  O. 
Canal  Co.   r.  Graham,   63   Pa.   St.   290 

(1869)  ;  Decatur  v.   Fisher,  53   111.    407 

(1870)  ;  Springfield  v.  Doyle,  76  111.  202 

(1875)  ;    Fahey  v.   Harvard,  62  111.   28 

(1871)  ;  Rockford  v.  HUdebrand,  61  III 
155  (1871) ;  Chicago  v.  Fowler,  60  111. 
322  (1871)  ;  Sterling  v.  Merrill,  124  HI. 
522  ;  Smith  r.  New  York,  66  N.  Y.  295 

(1876)  ;  Fumell  «.  St  Paul,  20  Minn. 
117;  Bartlett  v.  Eitterv,  68  Me.  858; 
Scrrot  V.  Omaha,  1  Dillon  C.  C.  312 
(1871)  ;  Vandyke  p.  Cincinnati,  1  Dis- 
ney (Ohio),  532  (1873) ;  Indianapolis  v. 
Scott,  72  Ind.  196  ;  Vamham  v.  CouncQ 
Bluffs,  52  Iowa,  698  ;  Salina  v,  Trosper, 
27  Kan.  544  ;  Dotton  v.  Albion,  50  Mich. 
129 ;  Bonine  v.  Richmond,  75  Mo.  437  ; 
Rehbrtg  V.  New  York,  91  N.  Y.  137  ; 
Campbell  v.  Fair  Haven,  54  Vt  336  ; 
Galveston  «.  Barbour,  62  Tex.  172  ;  War- 
taw  p.  Dunlap,  112  Ind.  576  ;  Turner  p. 
Newbujigh,  109  N.  Y.  801 ;  Peru  v.  French, 
55  IlL  818 ;  Chicago  p.  Murphy,  84  111. 
224  ;  Chicago  v.  Steams,  105  III  554 ; 
Joliet  V.  Seward,  99  111.  267  ;  Madison 
Co.  Comm'rs  p.  Brown,  89  Ind.  48  ; 
Evansviller.  Wilter,  86  Ind.  414  ;  Logans- 
port  p.  Justice,  74  Ind.  378  (under  statute 
of  Indiana  notice  to  councilman  is  notice 
to  the  city) ;  Lafayette  v.  Larson,  73 
Ind.  867;  McKeigue  v.  Janesville,  68 
Wis.  50  ;  McLimans  p.  Lancaster,  63  Wis. 
596 ;  Sheel  v.  Appleton,  49  Wis.  125  ; 
BeUamy  p.  Atlanta,  75  Ga.  167  ;  Kibele 
V.  Philadelphia,  105  Pa.  St  41  (escaping 
gas) ;  Yanderslice  p.  Philadelphia,  103 
Pa.  St.  102  (defect  in  sewer)  ;  Woodbury 
p.  Dist.  of  Columbia,  5  Mackey,  127  ; 
Larmon  p.  Dist  of  Columbia,  5  Mackey, 
830 ;  Sherwood  p.  Dist  of  Columbia,  4 
Mackey,  276  ;  Brunswick  p.  Braxton,  70 
Ga.  193 ;  Madison  p.  Baker,  103  Ind.  41  ; 
Aurora  p.  Bitner,  100  Ind.  396  ;  Indian- 
apolis p.  Murphy,  91  Ind.  382 ;  Carter  p. 
MoDticello,  68  Iowa,  178  (notice  given 
to  a  member  of  a  town  council  must  relate 
to  the  defects  which  cause<^the  injury)  ; 
Goodson  V.  Des  Moines,  66  Iowa,  255 
(that  there  were  other  defects  in  a  sidewalk 


is  not  evidence  of  notice  of  the  one  com- 
plained of)  ;  Cook  p.  Anamosa,  66  Iowa, 
427  (a  city  is  not  charged  with  notice  of  a 
defect  not  apparent  to  ordinary  observers 
and  not  known  to  the  inhabitants  gener- 
ally) ;  Olsen  p.  Worcester,  142  Mass.  536  ; 
Waldron  p.  St.  Paul,  83  Miun.  87  ;  Squires 
p.  Chillicothe,  89  Mo.  226  ;  Plattsmouth 
p.  Mitchell,  20  Neb.  228  ;  Kuutz  p.  Troy, 
104  N.  Y.  844  ;  Twogood  p.  New  York, 
102  N.  Y.  216  {policeman'a  report  to  supe- 
rior officer  not  sufficient  notice) ;  Good- 
fellow  p.  New  York,  100  N.  Y.  15  ;  SauU»- 
bury  p.  Ithaca,  94  N.  Y.  27  ;  Chase  p. 
Cleveland,  44  Ohio  St  505  ;  Fortin  p. 
East  Hampton,  145  Mass.  196  ;  Hinckley 
p.  Somerset,  145  Mass.  326  (the  fact  that 
a  toall  was  rebuilt  hy  the  town  authorities 
held  to  be  notice  of  its  being  of  insuffi- 
cient height)  :  Stanton  p.  Salem,  145 
Mass.  476  (the  burden  of  showing  that  the 
defect  was  one  which  the  proper  officers 
had  knowledge  of,  or  might  have  had  by 
exercising  reasonable  care  and  diligence,  is 
upon  the  plaintiff ;  B.  p.  Hanscom  p.  Bos- 
ton, 141  Mass.  242) ;  Pomfreyp.  Saratoga, 
104  N.  Y.  459,  where  Earl,  J.,  said  : 
"Municipal  authorities  ...  do  not  fill 
the  measure  of  their  responsibility,  how- 
ever, by  acting  simply  when  they  have 
actual  notice  ;  but  they  owe  to  the  public 
the  duty  of  active  vigilance"  Infra,  sec. 
1034.  The  House  of  Lords,  ui>on  great 
consideration,  have  held  that  having  the 
mcaiis  of  knowledge,  and  negligently  re- 
maini)ig  ignorant,  is  equivalent,  in  creating 
a  liability,  to  c^tual  knowledge,  Mersey 
Docks  V.  Gibbs,  11  H.  L.  Cas.  687,  701 ; 
8.  c.  L.  R  1  H.  L.  93  (1866)  ;  Weiscn- 
berg  V.  Appleton,  26  Wis.  56  (1870). 
Notice  not  necessary  when  city  is  in  fault. 
Springfield  p.  Le  Claire,  49  111.  476  (1866) ; 
Barton  v,  Syracuse,  86  N.  Y.  64,  58,  per 
Bockes,  J.  ;  Chicago  p.  Johnson,  53  111. 
91  (1869)  ;  Fumell  p.  St  Paul,  20  Minn. 
117  (1873)  ;  Moore  p.  Minneaiwlis,  19 
Minn.  300  (1872)  ;  Fort  Wayne  p. 
Coombs,  107  Ind.  75  ;  Holmes  p.  Paris, 
75  Me.  559 ;  Houston  p.  Isaaks,  68  Tex. 
116,  holding  also,  that  the  role  is  the 
same  where  the  charter  requires  notice  to 
be  given  before  suit    In  Missouri  notice 
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street  is  unfit  for  travel,  and  is  negligently  ignorant  of  its  state,  it  is 
guilty  of  negligence.^ 

ia  not  necessary  where  the  city  has  given  196  ;   Delphi  v.  howerj,   74   Ind.  510 ; 

permission  to  an  individual  to  make  an  Gilmer  v,  Atlanta,  77  Ga.  688.     In  Wi^ 

excavation  in  a  street  for  building  pur-  corurin    such    proof    is    not    •^Tn^ff'N* 

IK}ses.     Stephens  v,  Macon,  83  Mo.  345-;  Phillips  r.  Town  of  Willow,  70  Wis.  6; 

see  Cleveland  v.  King,  132  U.  S.  295  ;  see,  also,  Bloor  v.  Delafield«  69  Wis.  271 

8.  0.  below,  28  Fed.  Kep.  835.    Notice  of  Proof  that  a  walk  was  out  of  repair  in  i 

defect  occasioned  by  act  of  third  persons  "  locality  near "  where  an  accident  o^ 

essential  to  liability.    Hume  v.  New  York,  cnrred  is  not  competent  to  charge  a  city 

47  N.  Y.  639  (1872).     Same  point.  Fort  with  notice  of  the  defect  causing  the  aeei- 

Wayne  v.    De  Witt,   47   Ind.   896,   897  dent    Ruggles  r.  Nevada,  68  Iowa,  185. 

(1874),  where  Buskirk,  C.  J.,  quoting  the  ^  Harrison  Munic.  Man.  (5th  ed.)  486, 

icxt  (sees.  1024,  1025),  says,  *'It  states  492;  Mersey  Dock  H.  Co.  r.  Penballov, 

the  law  upon  the  subject  with  great  accu-  7  H.  &  N.  829 ;  8.  c.  L.  R.  1  H.  L.  Caaei, 

racy.*'    Huntington  v,  Breen,  77  Ind.  29.  98.   See,  also,  Thompson  v.  K.  £.  By.  Ca, 

Under  the  statute  of  West  Virginia,  notice  3  L.  T.  N.  8.  618  ;  Submarine  Tel.  Col  f^ 

to  the  city  is  not  necessary.      Shcff  v,  Dickson,  15  C.  B.  N.  8.  759 ;  Bapho  Tp. 

Huntington,  16  W.  Ya.  307.  v.   Moore,    8   Am.   Rep.   202 ;    Adair  r. 

Where  a  person  was  injured  from  a  Kingston,  27  Up.  Can.  C.  P.  126  ;  Sle^ 

defective  sidewalk^  caused  by  the  stringers  wood  v,   EUunilton,   87  Up.    Gan.  Q.  B. 

upon  which  tlte  boards  rested  being  decayed  410  ;  Boyle  r.  Dondas,  27  Up.  Can.  C 

so  as  not  to  hold  nails,  in  consequence  of  P.  129  ;  Castor  v.  Uxbridge  TpL,  89  Up. 

which  a  loose  board  tipped  when  stepped  Can.  Q.  B.  113;   and  see  Powers  v.  Conn* 

upon  by  a  companion  walking  with  the  cil  Bluffs,  50  Iowa,  197 ;   Rowell  «.  Wfl* 

injured  person,  and  it  was  shown  that  the  liams,  29  Iowa,  210 ;  Yanpelt  v.  Davn- 

stringers  had  l)een  in  that  condition  for  a  port,  42  Iowa,  308.     It  is  no  defence  tint 
long  time  before  the  accident,  although  it  '^they  appointed  a  proper  oTerseer  of  bi^ 

was  not  shown  affirmatively  that  the  city  >way8,  and  gave  him  means  and  anthority 

knew  of  the  particular  board  being  loose  to  keep  the  road  in  good  order.     The 

at  the  time,  the  city  was  held  chargeable  municipal    corporations  are,  as    it  were, 

with  notice  of  the  unsafe  condition  of  the  themselves  the  overseers  of  the  highvay, 

sidewalk,  and  to  have  been  guilty  of  neg-  and  on  this  principle  bound  to  keep  it  in 

ligence  in  not  having  it  repaired.     Aurora  repair.      They  have   not   only  the  dotr 

V.  Hillman,  90  111.  61 ;  Bloomington  v.  thrown  expressly  upon  them  of  keeping 

Chamberlain,  104  111.  268.    Where  a  side-  highways  in  repair,  but  have  aU  n«ce»- 

walk  is  continuously  defective  for  a  con-  sary  powers  given  to  them  for  enabling 

siderable  distance,  —  in    this    case   sixty  them  to  perform  that  duty.    The  eorpor* 

feet,  —  and  an  accident  occurs  at  one  end  ation  must,  at  their  peril,  answer  for  the 

of  it,   evidence  of  its  condition  for  the  consequences  of  the  duty  not  being  per- 

whole  distance  is  admissible  to  show  that  formed.     The  negligence  of  their  offiorn 

the  city  should  have  known  of  it.     Arm-  or    servants  is  no  answer.     Colbeck  r. 

strong  v.  Acklcy,  71  Iowa,  76.  Brantford  Tp.,  21  Up.   Can.  Q.  B.  276. 

The    Supn'ine    Court    of   the    United  Nor  is  it  any  excuse  that    the  alleged 

States  has  held  that  proof  of  like  accidents  defect  arose  from  the  necessary  repain  of 

which   occurred   at  the  sawc  place  in   a  the  highway  ;  for  in  such  a  case  there 

defective,  sidewalk,    and  while  it  wa?  in  should,  when  necessary  to  safe  travelling 

the  same  condition  as  when  the  plaintiff  be  a  light  or  other  signal  to  warn  triTd- 

was  injured,  is  admissible  in   his   favor,  lers  of  existing  danger  in  the  nse  of  the 

Dist.   of  Columbia  v.  Armes,    107  U.   S.  way.     Buffalo  r.  Holloway,  7  N.  Y.  49S ; 

519,  and  cases  cited.     See,  also,  Quinlan  Hutson  v.  New  York,  9  N-  Y.  168  ;  Stom 

V.  Utica,  11  Hun,  217  ;  affirmed,  8.  c.  74  ».  Utica,  174(^.  Y.  104  :     Milwankiv  t. 

N.  Y.  603  ;    Osborne  v.  Detroit,  32  Fed.  Davis,  6  Wis.  377  ;   Smith  r.  Milwaukee, 

Bep.  36  ;   Abilene  v.  Hendricks,  36  Kan.  18  Wis.  63 ;  Pettigrew  p.  Evansvillcv  25 
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§  1026.  Doctrine  as  to  Notice  and  Contributory  Negligence  som- 
marlsed  ;  When  Questions  for  the  Jury ;  Burden  of  Proof.  —  In  the 
class  of  cases  in  which,  as  above  stated,  neglect  to  repair  defects 
caused  by  others  is  the  basis  of  the  liability,  two  important  elements 
are  usually  involved  :  1st  Notice,  express  or  implied,  to  the  defend- 
ant  corporation  ;  and  2d.  Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence.  These  are  questions  of  fact  in  all  cases  except 
where  the  facts  are  undisputed,  and  where,  although  undisputed,  the 
inference  to  be  deduced  from  them  is  clear  and  certain.  Although 
the  facts  are  not  controverted,  yet  if  different  minds  may  reasonably 
draw  therefrom  different  conclusions,  the  question  is  for  the  jury  as 
one  of  fact,  and  not  for  the  court  as  one  of  law.  This  statement  of 
the  law  is  substantially  taken  from  the  judgment  of  the  Supreme 
Court  of  the  United  States,  and  in  the  author's  opinion  it  gives  the 
true  rule  on  the  subject.^  It  is  everywhere  admitted  that  contrir 
hutory  negligence  on  the  psurt  of  the  plaintiff,  that  is  to  say,  the  want 
of  reasonable  care  on  his  part,  will  defeat  a  recovery.  Many  cases 
bold  that  the  burden  of  proving  due  care  rests  af&rmatively  on  the 
plaintiff.  Other  cases  hold  the  reverse.  It  seems  to  the  author  that 
the  better  view,  where  the  question  is  not  controlled  by  statute,  is 
that  taken  by  the  Supreme  Court  of  the  United  States,  viz.,  that 
where  the  plaintiff's  contributory  fault  does  not  appear  clearly  upon 
his  own  testimony  the  burden  of  proof  to  establish  it  rests  on  the 
defendant.  In  other  words,  the  plaintiff  is  not  bound  to  prove 
afBrmatively  that  he  was  himself  free  from  negligence.  Where  the 
plaintiffs  fault  is  relied  on  as  a  defence  to  defeat  a  recovery,  the 
burden  to  establish  such  defence  rests  with  the  defendant,  which, 
however,  may  be  shown  either  by  the  plaintiffs  evidence  or  by  the 
defendant's  or  by  both.*  For  the  general  doctrines  of  negligence, 
however,  in  its  more  detailed  application,  the  reader  must  consult 
the  works  devoted  to  that  subject.  What  constitutes  notice  or  facts 
from  which  it  may  be  inferred,  and  kindred  points,  will  be  found 
fuTiher  illustrated  in  the  notes.^ 


Wia.  228.  Where  a  statutory  obh'gntion 
i»  imposed  on  a  person,  he  is  liable  for 
tDj  injnry  that  arises  to  others  in  con- 
sequence  of  its  having  heen  negligently 
performed,  and  this  whether  it  was  per- 
formed by  himself  or  by  a  contractor  em- 
ployed by  him.  Gray  r.  Pullen,  5  B.  &  S. 
970  ;  8.  c.  in  error,  Th.  980. 

1  Sionx  C.  &  P.  R.  R.  Co.  v.  Stout,  17 
Wall.  657  (1878)  ;  8.  c.  below,  2  Dillon, 
S94 ;  see,  also,  Montgom^  v.  Wright, 
78  Ala.  411. 


2  Washington  k  G.  Ry.  Co.  v.  Glad- 
mon,  15  Wall.  401  (1872)  ;  Mailer  v. 
Dist.  of  Columbia,  6  Mackey,  286. 

«  Haskell  ».  New  Gloucester,  70  Me. 
805  ;  Hume  v.  New  York,  47  N.  Y.  639 ; 
Hayes  v.  New  York,  74  N.  Y.  264 ;  Mer- 
rill  V.  Portland,  4  Cliff.  C.  C.  138;  Au- 
gusta V.  Harper,  59  Ga.  151  ;  Johnson  v, 
Milwaukee,  46  Wis.  568;  Benedict  v.  Fond 
du  Uc,  44  Wis.  495  (1878)  ;  Draper  v, 
Ironton,  42  Wis.  696  ;  supra,  sec  1020, 
note. 
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§  1027  (791).    Corporate  LiabiUty  for  Acts  of  Contractors  and  d 
others.  —  Whether  the  duty  of  maiutaiuing  the  streets  iu  a  safe  cod- 

The  fact  that  the  traveller  knew  the  dan-  877.  Nor  driving  on  the  wrong  side  of 
ger,  or  was  familiar  with  the  road,  is  a  cir-  the  road.  Damou  v,  Scitoate,  20  Am.  Rep. 
cumstance  to  be  considered  in  determining  315.  Being  blind,  halt,  or  deaf  is  not,  per 
the  question  whether  the  plaintiff  contrib-  se,  to  be  taken  as  evidence  of  contiibutory 
uted  by  his  own  want  of  care  to  the  acci-  ni*gligence.  All  (lersons,  however  blind, 
dent  Hands.  Munic.  Mau.  (5th  ed.)  493,  halt,  or  deaf,  have  a  right  to  act  ou  the 
citing  Clayards  t^.  Dethick,  12  Q.  B.  439  ;  assumption  that  the  highway  is  reasonably 
Reed  v,  Northfield,  13  Pick.  (Mass.)  94  ;  safe.  Davenport  v.  Rnckuian,  37  N.  Y. 
Humphreys  v,  Armstrong  County,  56  Pa.  568  ;  Renwickt?.  N.  Y.  Central  R.  R.  Co., 
St.  204  ;  Smith  v.  Lowell,  6  Allen  (Mass.),  36  N.  Y.  133.  See,  also,  Ckx&tesv.  Canaan, 
39 ;  Snow  v,  Housatouic  R.  R.  Co.,  8  Allen,  51  Vt.  131 ;  amU,  sees.  1007,  1019. 
441  ;  Frost  v,  Waltham,  12  Allen,  85 ;  There  are  extreme  cases,  in  which  the 
Clai-k  V.  Lockport,  49  Barb.  580 ;  Whitta-  dangerous  character  of  a  highway  is  lo 
kcr  V.  West  Boylston,  97  Mass.  273  ;  Fox  great  and  so  manifest  that  courts  are  wai- 
V,  Sackett,  10  Allen,  535  ;  Hutton  v.  ranted  in  holding  it  unsafe,  a»  a  matter 
Windsor,  34  Up.  Can.  Q.  B.  487.  Such  of  law,  Prideaux  p.  Mineral  Point,  43 
knowledge  in  some  cases  has  been  held  Wis.  518.  So  of  its  sufficiency,  alaa  Mo- 
sufficient  to  raise  a  presumption  of  negli-  Maugh  v.  Milwaukee,  32  Wis.  200.  But 
gence  on  plaintiff's  part,  so  as  to  require  almost  always  the  sufficiency  of  a  high- 
evideucc  to  negative  the  presumption.  See  way  is  a  question  of  fact,  to  he  d«ter^ 
on  this  subject  Fox  v.  Glastenbury,  29  mined  by  the  jury  upon  evidence  of  iu 
Conn.  204  ;  Folsom  v.  Underbill,  36  Vt.  actual  condition.  Draper  v,  Ironton,  43 
580  ;  Wilson  r.  Charlestown,  8  Allen,  137;  Wis.  696.  The  opinion  o/vritneues  of  its 
Jacobs  9.  Bangor,  16  Me.  187;  Hanlon  v.  sufficiency  or  insufficiency  ia  inadmisB- 
Keokuk,  7  Iowa,  477  ;  Brown  v,  Jefferson,  ble.  Montgomery  v.  Scott,  84  Wis.  S38 ; 
16  Iowa,  339  ;  Smith  v,  Lowell,  6  Allen,  Oleson  v.  Tolford,  87  Wis.  827 ;  Griffin 
39;  Wilson  v.  Charlestown,  8  Allen,  137  ;  v.  Willow,  43  Wis.  509.  Possibly  there 
Horton  v.  Ipswich,  12  Cush.  (Mass.)  488  ;  might  be  cases  in  which  the  opinions  of 
James  v.  San  Fraucisco,  6  Cal.  528;  W^iiick-  experts  might  be  admissible  upon  mattm 
ler  V.  Gt.  Western  Ry.  C-o.,  18  Up.  Can.  going  to  the  sufficiency  of  a  highway. 
C.  P.  250,  262  ;  Nicholls  v.  Gt.  Western  Generally,  however,  it  is  a  pare  question 
Ry.  Co.,  27  Up.  Can.  Q.  B.  382  ;  Rastrick  of  fact,  not  of  science  or  skilL  Benedict 
V.  Gt.  Western  Ry.  Co.,  lb.  396;  see,  also,  v.  Fond  du  Uc,  44  Wis.  495  (1878) ;  s.  ?. 
Bridges  v.  No.  Loudon  Ry.  Co.,  L.  R.  6  Chicago  v.  McGiven,  78  HI.  847  (1875). 
Q.  B.  377 ;  Bellfoutaine  Ry.  Co.  v.  Hunter,  Evidence  to  show  that  the  condition  of 
33  Ind.  335  ;  s.  c.  5  Am.  Rep.  201;  Adams  the  street  had  been  improved  subsequent 
V.  Lancashire  &  T.  Ry.  Co.,  L.  R.  4  C.  P.  to  the  injury  is  not  admiMuble  as  an  ad- 
739  ;  Gee  v.  Metrop.  Ry.  Co.,  L.  R.  8  Q.  mission  of  negligence.  Cramers.  Burliii^ 
B.  177;  Cornish  v,  Toronto  Street  Ry.  ton,  45  Iowa,  627  (1877). 
Co.,  23  Up.  Can.  C  P.  355  ;  Blackwell  v.  Upon  the  question  of  notice,  and  what 
Toronto  Street  Ry.  Co.,  38  Up.  Can.  Q.  is  sufficient  to  impart  or  impiy  if,  it  if 


B.  172.     It  is  not  such  negligence  as  to  difficult  to  harmonize  all  of  the  cases.  But 

prevent  a  recovery  that  (he  traveller  did  in  the  absence  of  notice,  or  the  existence 

not  know  the  road,  and  yet  proceeded  on  a  of  the  defect  when  caosed  by  thinl  pe^ 

dark  night.   Williams  v.  Clinton,  28  Conn,  sons  for  such  a  length  of  time  as  to  ibh 

264  ;  ante,  sec.  1018,  note.    So  driving  in  ply  notice   or  establish    negligence,  the 

a  violent  storm  through  the  streets  of  a  general  rule  is  that  there  is  no  liability 

city  with   which    the    driver  was  unac-  on  the  corporation.      On    the   foregoing 

quainted  was  held  not  of  itself  to  be  such  points,  as  well  as  the  officers  to  whom 

negligence  as  to  prevent  recovery  by  him  notice  must  be  given,  or   the  length  ef 

for  injuries  sustained  through  defect  in  time  the  defect  must  have  existed,  the 

the  street.    Milwaukee  v.  Davis,  6  Wis.  reader  may  also  consult:  Higert  v.  Greta* 
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dition  for  public  travel  and  use  is  specially  imposed  on  the  corpora- 
tion, or  is  deduced  in  the  manner  before  stated,  it  rests  primarily, 

castle,  48  Ind.  574  (1873);  Boucher  v.  89  Vt  257  ;  Yale  v.  Hampden  &  B.  Turnp. 
New  Haven,  40  Conn.  456  (1873);  Moore  v.  Co.,  18  Pick. (Mass.) 357;  Davis  v.  Lamoille 
Minneapolis,  19  Minn.  800  (1872);  Market  PI.  K.  Co.,  27  Vt.  602;  Goodnough  r. 
r.  St.  Lonis,  56  Mo.  189  (1874)  ;  Atlanta  Oshkosh,  24  Wis.  549  ;  s.  c.  1  Am.  Rep. 
V.  Perdue,  53  Oa.  607  (1875) ;  Chicago  v,  202  ;  Cooley  v.  Westbrook,  57  Me.  181 ; 
McCarthj,  75  IlL  602  (1875) ;  Chicago  8.  c.  2  Am.  Rep.  30 ;  Weisenberg  v.  Ap- 
V.  LangUra,  66  IlL  861  (1873) ;  Chicago  pleton,  26  Wis.  56  ;  8.  c.  7  Am.  Rep.  89; 
p.  Crooker,  2  IlL  App.  279  ;  Warren  v,  Curry  v.  Mannington,  28  W.  Va.  14.  No- 
Wright,  8  lU.  App.  602 ;  Studley  v.  Osh-  tice  may  be  inferred  from  the  ihotoriety  of 
koah,  45  Wis.  880 ;  Hayes  v.  New  York,  the  defect,  and  fram  its  continuance  for 
74  N.  Y.  264  ;  Fumell  v.  St.  Paul,  20  such  a  length  of  time  as  to  lead  to  the 
Minn.  117  (1873)  (in  which  it  is  held  that  presumption  that  the  proper  officers  of  the 
the  city  is  bound  to  take  notice  of  the  de-  municipality  did  in  fact  know,  or  with 
eaj  of  wooden  sidewalks) ;  Barnes  v.  New-  proper  vigilance  and  care  might  have 
ton,  46  Iowa,  567  ;  Merrill  t?.  Portland,  4  known,  the  fact.  This  latter  is  sufficient. 
Cliff.  C.  C.  138  ;  Farrell  v,  Oldtown,  69  because  this  degree  of  care  and  vigilance 
Me.  72  ;  Perkins  v.  Fayette,  68  Me.  152  ;  they  are  bound  to  exercise  ;  and  therefore 
Noble  9.  Richmond,  81  Gratt.  271;  Weight-  if,  in  point  of  fact,  they  do  not  know  of 
man  v.  Washington,  1  Black  (U.  S.),  39;  such  defect,  when  by  ordinary  and  due' 
Sogers  V,  Shirley,  74  Me.  144;  Liffin  v.  vigilance  and  care  they  would  have  known 
Beverly,  145  Mass.  549.  Notice  to  the  it,  they  must  be  responsible,  as  if  they 
city  of  open  and  notorious  defects  is  pre-  had  actual  notice.  Per  Shaw,  C.  J.,  in 
samed.  Undholm  v,  St.  Paul,  19  Minn.  Reed  v.  Northfield,  13  Pick.  (Mass.),  94. 
S45(1872);  Moore  r.  Minneapolis,  19  Minn.  See  further,  as  to  length  of  time  the  defect 
800  ;  Harris.  Munic  Man.  (5th  ed.)  494.  must  have  existed,  Albrittou  v.  Huntsville, 
Supra,  sec  1025,  note.  There  is  a  pre-  60  Ala.  486 ;  Johnson  v.  Milwaukee,  46 
sumption  that  the  proper  officer,  when  in-  Wis.  568;  Studley  v.  Cshkosh,  45  Wis. 
formed  approximately  of  the  location  of  380 ;  Cusick  v.  Norwich,  40  Conu.  376 
m  defect  in  a  street,  will  look  it  up  and  (1873) ;  Rosenberg  v,  Des  Moines,  41  Iowa, 
remedy  it  The  fact  of  his  being  informed  415(1875);  Boucher  v.  New  Haven,  40 
and  tile  presumption  arising  therefrom  Conn.  456  (1873)  ;  Littlefield  i;.  Norwich, 
may  justify  a  jury  in  finding  that  he  had  40  Conu.  406  (1873)  ;  Chicago  v,  Lang- 
actoal  notice.  Welch  v.  Portland,  77  Me.  lass,  66  111.  361  (1873) ;  Chicago  v.  Mc- 
884.  Report  of  a  street  commissioner  show-  Carthy,  75  IlL  602  (1875)*",  Atlanta  v. 
ing  that  a  bridge  was  unsafe,  printed  and  Perdue,  53  Ga.  607  (1875) ;  Moore  v.  Min- 
circnlated  by  the  city,  held  admissible  to  neapolis,  19  Minn.  800  (1872)  ;  Market  v. 
prove  notice  thereof  to  the  municipal  St.  Louis,  56  Mo.  189  (1874) ;  Townsend 
officem.  Bond  v.  Biddeford,  75  Me.  538.  v.  Des  Moines,  42  Iowa,  657  (1876);  Case 
J[f  the  defect  arise  othencise  than  from  v.  Waverly,  36  Iowa,  545  (1873);  Rice  v. 
faulty  structure,  and  from  some  act  other  Des  Moines,  40  Iowa,  638  (1875) ;  Castor 
than  the  direct  conduct  of  the  defendants  or  v.  Uxbridge,  30  Up.  Can.  Q.  B.  113; 
ikeir  servants,  and  he  a  recent  defect,  it  is  Dewey  p.  Detroit,  15  Mich.  307  ;  New 
yeneralijf  necessary  to  show  that  defendants  York  v.  Sheffield,  4  Wall.  189  ;  Serrot  v, 
sr  Ouir  sercarUs  hud  knowledge  thereof  or  Omaha,  1  Dill.  C.  C.  R.  312;  Howe  v. 
mere  negligently  ignorant  of  it.  Harr.  Plainfield,  41  N.  H.  135.  If  the  defect 
Mnnic  Man.  (5th  ed. )  494 ;  Castor  r.  Ux-  be  palpable,  dangerous,  and  has  existed 
bridge;  89  Up.  Can.  Q.  B.  113;  New  York  for  a  long  time,  the  jury  may  very  prop- 
V.  Sheffield,  4  Wall.  189  ;  Griffin  v.  New  erly  infer  either  negligent  supervision  and 
York,  9  N.  Y.  456  ;  McGinity  v.  New  ignorance  consequent  upon  and  chargeable 
York,  5  Duer  (N.  Y. ),  674  ;  Hart  v,  to  such  neglect,  or  notice  of  the  defect 
Brooklyn,  86  Barb.  226  ;  Dewey  v.  De-  and  a  disregard  of  the  duty  to  repair  it. 
troit,  15  Mich.  307 ;  Prindle  v.  Fletcher,  Manchester  v.  Hartford,  30  Conn.   118. 


1302 


MUNICIPAL  CORPORATIONS. 


§1021 


as  respects  the  jf^wiZic,  upon  the  corporation,  and  the  obligation  to 
discharge  this  duty  cannot  be  evaded,  suspopded,  or  cast  upon 
others,  by  any  act  of  its  own.     Therefore,  according  to  the  better 


See  further  Bloomington  v.  Bay,  42  IlL 
508;    Howe   v.    LoweU,    101   Mass.    99; 
Donaldsons.  Boston,  16  Gray,  608;  Colley 
V.  Westbrook,  57  Me.  181  ;  8.  o.  2  Am. 
Rep.  30.     Where  an  injury  was  produced 
by  some  sudden  and  unexpected  cause,  it 
was  held  that  the  cori)oration  were  not 
liable  till  they  had  a  reasonable  opportu- 
nity to  repair  before  the  accident.    Hub- 
bard V.  Concord,  35  N.  H.  52  ;  Barton  v, 
Syracuse,  36  N.  Y.  54  ;  Springfield  w.  Le- 
Claire,  49  111.  476.     Notice  to  a  citizen 
is  not  to  the  corporation  (Donaldson  i;. 
Boston,  16  Gray,  508),  although  held  other- 
wise in  Maine.     Springer  v,  Bowdoinham, 
7  Me.  442 ;  Mason  v.  Ellsworth,  82  Me. 
271.     Speaking  of  a  sewer,  Morrison,  J., 
said  :  **  It  did  not  appear,  however,  when 
the  mud  accumulated  in  the  culvert,  or 
when  the  stone  fell  at  its  mouth,  and  the 
mere  existence  of  these  obstructions  was 
not,  in  my  opinion,  enough  to  establish 
negligence.     There  was  no  evidence  that 
the  defendants  or  their  officers  had  any 
notice  of  these  obstructions,   nor  did  it 
appear  that  they  were  of  so  notorious  a 
character,  or  had  continued  so  long,  as  to 
charge  the  defendants  with  constructive 
notice  of  them."     Batenian  v.  Hamilton, 
33  Up.  Can.  Q.  B.  251.     But  as  to  sewers, 
see   Barton   v.   Syracuse,    36   N.  Y.  54 ; 
Springfiiild  r.*Le(.'laire,  49  lU.  476.    There 
is  no  presumption  of  law   as  to  notice. 
Boucher   v.   New  Haven,    40   Conn.   456 
(1873).     It  is  ordinarily  for  a  jury  to  de- 
cide  whether,    from    the    circumstances, 
there   was  notice.     Colley  p.  Westbrook, 

67  Me.  181  ;  8.  c.  2  Am.  Rep.  30  ;  Hall  v. 
Lowell,  10  Cash.  (Mass.)  260;  Stanton 
rTBpringfield,  12  Allen,  .'S66;  Mosey  v, 
Troy,  61  Barb.  580;  Alletson  r.  Chiches- 
ter, L.  R.  10  C.  P.  319.  in  some  States  ex- 
isten(!0  of  the  defect  for  twenty-four  hours 
(Brady  v.  Lowell,  3  Cnsh.  (Mass.),  121  ; 
Monies  v.  LjTin,  124  Mass.  165  ;  compare 
Hutchins  v.  Littleton,  124  Mass.  289), 
reasonable  notice  (Whitehead  v.  Lowell, 
124  Ma.Hs.  281),  or  express  notice  (Tripp  v, 
Lyman,  37  Me.  250  ;  Bartlett  v.  Kitt«ry, 

68  Me.  858),  is  necessary  by  statute  before 


there  can  be  any  right  of  action  against  the 
corporation.  IFhat  is  evidence  of  nUv*. 
Erd  V.  St.  Paul,  22  Minn.  443 ;  Grimes  f. 
Keene,  62  N.  H.  330  (1872).  When  the 
encroachment  of  the  sea  destiuved  the 
road,  so  that  the  subject  of  repair  was  noi 
in  existence,  it  was  held  that  there  was  no 
obligation  at  an  enormous  cost  to  rebaiki 
the  road.  Kegina  v.  Bamber,  5  Q.  B.  S79; 
The  Queen  v,  Hornsea,  Dearaly  C.  C.  291; 
but  see  The  Queen  v,  Greenhow,  L.  B.  1 
Q.  B.  Div.  703.  If  the  coat  of  reboikiiiig 
the  road  or  making  the  necessary  repair 
would  exceed  the  statutable  limit  of  taxa> 
tion,  it  may  be  that  there  would  be  no 
obligation  to  repair.  See  Grant  v.  Sligo 
Harbor  Comm*rs,  U  R.  11  Ir.  C.  L.  R. 
190 ;  Butler  v.  The  Bray  Commissionen, 
lb,  181.  But  in  such  a  caae  it  wonld,  it 
is  believed,  be  the  duty  of  the  ooq»f* 
ation  so  to  close  up  the  road  that  theic 
could  be  no  danger  in  using  or  attempting 
to  use  it.  See  Harrold  v.  Simcoe  4  0.  Ry. 
Co.,  16  Up.  Can.  C.  P.  48  ;  a.  c.  18  Cp. 
Can.  C.  P.  9 ;  Harris.  Munic.  Manual  for 
Canada  (5th  ed.),  494. 

In  the  preparation  of  this  chapter,  and 
occasionally  elsewhere,  the  anthor  has  de- 
rived valuable  material   from  Harrisoo'i 
Municipal  Manual  for  Canada.    This  woik 
consists  of  the  statutes  of  that  conntiT 
applicable  to  its  municipal  corporatioB% 
with  annotations  by  the  late  Chief  Josto 
Harrison^  based  upon  the   English  sad 
American  as  well  as  the  local  deeisiou. 
With  the  author's  penniasion  he  fterij 
used  the  present  work,  for  which  he  gra«^ 
fully  expressed  his  obligations,  and  ei* 
tended  a  reciprocal  permission.    He  was  t 
learned  lawyer,  a  careful  wntor,  and  sa 
able  judge.      His  death,  which  oceorrvd 
after  the  second  edition  of  this  wofk,  vai 
deeply  lamented  in  his  own  country,  sad 
as  he  was  a  co-laborer  in  the  same  field  H 
was  felt  by  the  author  as  a  personal  losa 
It  is  a  melancholy  pleasure  to  record  thii 
humble  tribute  to  his  memory  and  ha 
labors.     A  fifth  edition,  carefully  edited 
by  Mr.  F.  J.  Joseph,  haa  lately  (188») 
appeared. 
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view,  where  a  dangerous  excavation  is  made  and  negligently  left 
open  (without  proi)er  lights,  guards,  or  covering),  in  a  travelled  street 
or  sidewalk,  by  a  contractor  under  the  corporation  for  building  a 
sewer  or  other  improvement,  the  corporation  is  liable  to  a  person 
injured  thereby,  although  it  may  have  had  no  immediate  control 
over  the  workmen,  and  had  even  stipulated  in  the  contract  that 
pi-oper  precautions  should  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  making  him  liable  for  accidents  occasioned 
by  his  neglect^    It  is  immaterial,  as  respects  the  primary  liability 

*  Stom  V,  Utica  (sewer  excavation),  bigler  v,  Los  Angeles,  45  Cal.  36  (1872) ; 
17  N.  Y.  104  (1858),  per  Camstock,  J.;  ante,  sec.  1024,  note.  See  Springfield  v. 
Vogcl  V.  New  York,  92  N.  Y.  10  ;  Brusso  Le  Claire,  49  111.  476  (1866),  following 
V.  Buffalo,  90  N.  Y.  679 ;  Wilson  v.  Wheel-  Storrs  v.  Utica,  and  disapproving  Painter  v, 
ing,  19  W.Va.  823;  Detroit  V.Corey  (sewer  Pittsburgh,  46  Pa.  St.  221,  cited  infra; 
excavation),  9  Mich.  165  (1861),  where  B.  c.  3  Am.  L.  Reg.  (s.  s.)  350,  with  use- 
the  same  principle  was  applied,  and  the  ful  note  by  Mr.  (now  Judge)  JftVcA^//;  Chi- 
resnlt  of  Storrs  v.  Utica  concurred  in,  al-  cago  v.  Bobbins,  2  Black,  418  ;  B.  c.  2  Am. 
though  the  city  was  bound  to  let  the  con-  L.  Reg.  (n.  b.  )  529,  assumes  the  same  prin- 
tract  to  the  lowest  bidder;  Campbell,  J.,  ci2)le ;  Blake  v.  St.  Louis,  40  Mo.  569 
dissenting,  on  the  ground,  mainly,  that  (1867),  which  overrules,  probably,  Barry  v, 
the  city,  being  required  to  let  to  the  low-  St.  Louis,  17  Mo.  121  (1852),  cited  infra; 
est  bidder,  could  not  itself  have  built  the  Welsh  v.  St  Louis,  78  Mo.  71  (approving 
sewer,  and  the  relation  of  principal  and  Blake  v.  St.  Louis,  and  *'  overruling,  prol)- 
agent  did  not  exist  between  the  city  and  ably,"  Barry  v.  St.  Louis)  ;  Broadwell  v. 
the  contractor,  —  the  miyority  holding  that  Kansas  City,  75  Mo.  213  ;  St.  Paul  v,  Seitz, 
snch  relation  did  exist,  and  that  the  con-  3  Minn.  297, 808  [\%Q^), per Flandrau,  J.; 
tractor  had,  and  could  have,  no  right  to  Baltimore  o  Pennington,  15  Md.  12(1859); 
make  the  excavation,  except  as  the  agent  Butler  v.  Bangor,  67  Me.  385  (1878);  Se- 
of  the  city.  In  an  early  case  in  California  attle  ».  Buzby,  2  Wash.  Ter.  25  ;  King  p. 
(James  r.  San  Francisco,  6  Cal.  528(1856),  Cleveland,  28  Fe<l.  Rep.  835  (a  pile  of 
it  was  held  that  there  was  no  corporate  building  materials  left  in  a  street  without 
liabQity  where  the  city  was  obliged  to  let  warning  lights  in  the  night  time);  b.  c. 
the  contract  to  the  loicest  bidder;  and  the  132  U.  S.  295  ;  Turner  v.  Newburgh,  109 
rale  in  California  is  now  settled  that  a  N.  Y.  801 ;  Baltimore  v.  O'Donnell,  53  Md. 
eoQtTBctor  engaged  in  constructing  sewers  110  (rope  across  street  without  light) ; 
for  a  city  under  contract  let  by  the  city,  Ironton  v.  Kelley,  38  Ohio  St.  50  ;  Circle- 
in  performing  the  work  is  not  the  agent  or  ville  r.  Neuding,  41  Ohio  St.  465,  where 
•enrant  of  the  city,  and  any  negligence  in  city  was  held  liable  for  contractor's  negli- 
performing  the  work  is  his  negligence,  and  genee  in  leaving  cistern  in  street  unfcnced. 
the  city  is  not  liable  for  injuries  sustained  s.  p.  Wilson  v.  Wheeling,  19  W.  Va.  323. 
thereby.  O'Hale  v.  Sacramento,  48  Cal.  Compare  Westchester  v.  Apple,  35  Pa.  St. 
212  (1874).  In  this  case  the  contractor  284  (1860),  which,  in  its  result  and  rea- 
left  mn  excavation  in  the  street  without  soning,  is  opposed  to  the  general  doctrine 
lights  or  a  barrier,  into  which  the^plaintiff  of  the  courts  elsewhere,  and  rest<(  upon 
was  precipitated.  The  court  adhered  to  the  the  questionable  basis  that  a  city  corpora- 
rale  in  Boswell  v.  Laird,  8  Cal.  469  ;  Du  tion  has  the  right  to  disregard  its  duty  to 
Pratt  V.  Lick,  38  Cal.  691  ;  b.  p.  Krause  the  public  to  keep  its  streets  in  a  safe  con* 
V.  Sacramento,  48  Cal.  221  (1874).  The  dition.  Painter  ».  Pittsbui^h,  supra,  is 
conrts  in  California  do  not,  however,  seem  against  the  principle  stated  in  the  text ; 
to  regard  the  duty  of  keeping  streets  in  but,  as  pointed  out  by  Mr.  (now  Judge) 
repeir  as  a  corporate  duty,  carrying  with  Mitchell  in  his  note,  the  ground  upon  which 
it  an  implied  liability  for  non-repair.   Win-  the  doctrine  of  the  text  rests  "  was  appar« 
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of  tbe  corporation  in  such  a  case,  whether  it  has  or  has  not  inserted 
such  a  clause  in  its  agreement  with  the  contractor.  If,  however,  it 
has  taken  the  precaution  to  obtain  from  the  contractor  an  express 

ently  not  urged  in  the  argument,  and  is  not  not  appear  to  have  been  presented  to  tlie 

noticed  by  the  court."    In  the  case  of  £rie  court.     See  Harrisburgh  p.  Saylor,  87  Pk. 

V.  Calkins,  85  Pa.  St.  247,  the  city  em-  St.  216.    The  text  cited  and  approvnl 

ployed  a  contractor  to  make  a  sewer ;  by  Savannah  d.  Waldner,   49  Ga.   Z16,  S31 

the  contract  the  power  was  reserved  for  the  (1878).    In  accordance  with  the  rule  ef  the 

city  engineer  to  change  the  work,  &c.  ;  text^  see  Nashville  v.  Brown,  9  Heii»k.  1 

the  contractor  was  bound  to  indemnify  the  (1871);  8.0.   24  Am.   Rep.    289,  where 

city  for  any  damages  by  reason  of  his  neg-  Nicholscnif  C.  J.,  approves  Judge  MitthdTt 

lect,  &c.     Plaintiff  was  injured  by  falling  criticism  on  Painter  v.  Pittsboigh  ;  Knox- 

into  the  excavation,   left  carelessly  un-  ville  v.  Bell,  12  Lea,  157.     A  city  cannot, 

guarded,  and  the  city  was  held  not  liable,  either  by  contract  or  ordinance,  divest  it- 

A  municipal  corporation,  under  general  self  of  the  duty  to  keep  its  streets  safe  for 

charter  authority,  granted  a  license  to  dig  public  traveL     Watson  r.  Tripp,  11  R.  I. 

a  ditch  and  lay  a  water-pipe  in  the  street  98 ;  s.  c.  23  Am.  Rep.  420  ;  Troy  v,  T.  4 

to  conduct  water  from  the  residence  of  the  Lans.  B.  R  Co.,  49  N.  Y.  657  ;  Pearson 

licensee  to  certain  other  houses  which  he  v.  Zable,   78  Ky.   170 ;  pod,  aec  1087. 

owned.     The  licensee  dug  a  ditch  near  Nor  by  a  permit  to  bt-owner  to  deposit 

the  sidewalk  and  neglected  to    put   up  building  material  in  the   street.     Cleve- 

proper  guards,   in  consequence  of  which  land  v.  King,  132  U.  S.  295,  noted  fvpni, 

plaintilT  was  injured.     It  was  held  that  sec  1024.     Additional  interesting  illns- 

the  municipality  was  not  liable  although  tration  of  the  primary    liability   of  the 

the  street  commissioner  or  other  authori-  city.    See  Fink  17.  St.  Lonis,  which  will  be 

ties  hadknowleilge  that  the  license  was  found  briefly  stated  tn/ro,  sec  1037,  note; 

being  misused  or  abused.     Susquehanna  Shearm.  &  Ked.  Neg.  (4th  ed.)  sees.  178, 

Depot  V.  Simmons,  112  Pa.  St.  384  (1886).  297,  298  ;  Jacksonville  v.  Drew,  19  Fls. 

Says  the  court :   "If  the  excavation  had  106  (liability  of  city  for  defect  in  bridge 

been  per  se  a  nuisance,  the  case  would  in  care  of  contractor) ;  2  Thompc  Neg. 

have  been  different,  for  in  that  case  the  787-742. 

public  authorities  would  have  been  bound  The  charter  of  Milwankee  provided  that 


to  abate  it  as  soon  as  they  had  knowledge  when  an  injury  happens  in  the  city  by 

of  the  obstruction.     But  not  being  a  nui-  son  of  any  defect  or  incumbrance  of  any 

sance,  but  lawful,  the  borough  cannot  be  street,  sidewalk,  &c.,  or  other  canse  for 

held  for  an  accident  happening  thereby,  which  the  city  would  otherwise  be  liable, 

and  Florence  [the  contractor  of  the  licen-  if  such  defect,  &c.,  is  caused  by  the  dffituU 

see]  alone  must  be  regarded  as  responsible  of  any  person,  such  person  shall  be  prima^ 

for  the  injury  resulting  to  the  plaintiff  rily  liable.    This  provision  was  held  valid, 

from  his  neglect.'*     But  since  the  street  but  not  applicable  where  tbe  defect  is 

commissioner  had  knowledge  of  the  ditch,  caused  by  the  negligence  of  persons  inak- 

and  that  it  rendered  the  street  unsafe,  ing  public  improvements   nnder  contract 

qua:rey  whether  the  case  was  rightly  de-  with  the  city;  and  that  the  exemption  of 

cidcd.     Chicago  r.  Kobbins,  2  Black,  418;  the  city  from  liability  for  such  injiui<*t 

Shearm.  &  Red.  Ne^.  ( 4th  ed. )  see.  358.  is  invalid  under  the  Constitution  of  the 

Barry  v.  St.  Louis,  17  Mo.  121  (1852),  re-  State,  as  granting  to  the  city  a  special  im- 

ferrcd  to  above.     The  latest  New  Yoi'k  munity  against  a  general  rale  of  Uv  to 

case  there  cited  is  the  case  of  Bailey,  2  which  other  municipal  corporations  are 

Denio  (N.  Y.),  433  (1845),  and  the  prop-  subject.     Hincks  v.   Milwaukee,  46  ^i& 

osition  that  the  city  is  primarily  liable  559 ;  Durkee  v,  Janesville,  28  Wis.  464 ; 

for  the  defective  or  dangerous  condition  of  Amos  v.  Fond  du  Lac,  46  Wis.  695  ;  Statt 

its  streets,  and  should  not  be  allowed,  in  v.  Bartlett,  85  Wis.  887  ;  Rooney  v.  Milw. 

executing  a  work  attended  with  danger,  to  Co.  Sup.,  40  Wis.  23  ;  Kimball  «.  Rosea* 

ihift  this  responsibility  by  contract,  does  dale,  42  Wis.  407. 


k. 
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stipulation  of  this  character,  this  will  give  it,  on  being  held  liable 
(however  it  might  otherwise  be),  a  remedy  over  against  him.*  And 
80,  on  the  same  principle,  namely,  that  the  duty  to  keep  the  streets 
and  sidewalks  in  a  safe  condition  rests  upon  the  corporation  and 
cannot  be  surrendered  or  abdicated,  it  is  liable,  for  injuries  caused 
hy  open  excavations  made  therein,  with  its  knowledge  or  consent, 
express  or  implied,  hy  the  adjoining  lot-ovmer  for  the  purpose  of  an 
area  or  to  obtain  light  and  air  for  the  basement  or  cellar ;  but  in 
such  cases  the  corporation  has,  without  any  express  contract,  if  as 
against  the  defendant  it  is  not  itself  in  fault,  a  remedy  over  against 
the  owner  of  the  lot  or  building  for  whose  benefit  the  excavation 
was  made.' 

§  1028  (792).  LUbiUty  for  Acts  of  Contractors.  —  There  has  been 
much  controversy  as  to  the  liability  of  a  municipal  corporation  for 
the  negligence  or  wrongful  acts  of  contractors  under  it  in  the  execu- 
tion of  the  work  agreed  to  be  performed.  Ordinarily,  no  person 
other  than  the  one  immediately  or  actually  guilty  of  the  wrongful 
act  is  liable  therefor,  except  upon  the  ground  that  the  relation  of 
principal  and  agent,  or  master  and  servant,  existed  between  the 
person  or  corporation  sought  to  be  made  liable,  and  the  person  who 
did  the  act,  or  was  guilty  of  the  negligence  that  caused  the  injury. 
In  other  words,  the  principle  of  respondeat  superior  does  not  as  a 
rule  extend  to  cases  of  independent  contracts,  where  the  party  for 
whom  the  work  is  to  be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act,  and  has  no  choice  in  the  selection  of 

1  Buffalo  ».  HoUoway,  7  N.  Y.  493  cavation  for  cellar),  29  Iowa,  210  (1870), 
(1852),  affinning  s.  c.  14  Barb.  101.  It  is  foUowiog  and  approving  Chicago  v.  Rob- 
here  held  that,  aa  between  ike  corporation  bins  ;  Powers  v.  Council  Bluffs,  50  Iowa, 
and  contractor,  there  is  no  implied  agree-  197  ;  Oliver  r.  Kansas  City,  69  Mo.  79, 
ment  to  protect  the  public ;  but  is  this  approving  text ;  Wendell  r.  Troy,  89 
right  ?  See  Storre  v.  Utica,  17  N.  Y.  104  Barb.  829  ;  4  Abb.  Ct.  App.  568  ;  Fahey 
(1858)  ;  Bkke  ».  Ferris,  N.  Y.  48  ;  Myers  r.  Harvard  (requisites  of  declaration),  62 
V.  Snyder,  Bright  (Pa.)  489;  Beatty  t>.  111.  28  (1871);  Galesburg  v.  Higley,  61 
Gilmore,  16  Pa.  St.  468  (1851) ;  Brooklyn  111.  287  (1871) ;  Wilson  r.  Wheeling,  19 
•.  B.  City  R,  R.  Co.,  47  N.  Y.  475  (1872) ;  W.  Va.  823  ;  Curry  v.  Mannington,  28 
Bnuso  V.  Buffalo,  90  N.  Y.  679  ;  Herring.  W.  Va.  14  ;  post,  sec.  1086.  Under  pecu- 
ton  V,  Lansingburg,  11 0  N.  Y.  1 45.  Liabil-  liar  circumstances  the  adjoining  owner  held 
ity  of  city  for  negligence  of  contractor  in  not  liable  for  accident  caused  by  defective 
the  repair  of  street  Logansport  v.  Dick,  70  sidewalks  over  area.  Jansen  v,  Atchison, 
Ind.  65  (1880) ;  8.  c.  22  Alb.  L.  J.  188.  16  Kan.  858  (1876),  but  qiutre;  pott,  sec. 

*  Cbicjigo  V.  Bobbins,   2  Black,  418 ;  1036.    Degree  of  care  required  of  muni- 

a.  c.  4  Wall.  657 ;  2  Am.  L.  Reg.  (n.  s.  )  cipality  where  cellar  door  forms  part  of 

629    (1862),    distinguishing  Billiard    v,  the  surface  of  a  side-walk.    Johnston  v. 

Richardson,  SOrey  (Mass.),  849,  and  ovei^  Charleston,  8  S.  C.  282  (1871) ;  8.  0.  16 

roling  Scammon  v,  Chicago,  25  111.  424,  Am.  Rep.  721 ;  Smalley  v.  Appleton  (un« 

•n  this  point ;  Bowell  v.  Williams  (ex-  safe  sidewalk),  48  Northwest  Rep.  826. 
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workmen,  and  no  control  over  manner  of  doing  the  work  under  the 
contract.^ 

§  1029.  Same  subject  Exception,  where  Work  is  neceesaiily 
dangerous.  —  The  general  rule  is  stated  in  the  preceding  section,* 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply  when  the 
contract  directly  requires  the  performance  of  a  vxyrk  intrinsiccMy  dan- 
gerous, however  skilfully  performed.  In  such  a  case,  the  party 
authorizing  the  work  is  justly  regarded  as  the  author  of  the  mischief 
resulting  from  it,  whether  he  does  the  work  himself  or  lets  it  out  by 
contract.*  But  employers  not  personally  giving  directions,  and  not 
entitled  to  give  directions,  respecting  the  manner  of  the  work,  but 
contracting  with  a  third  pei*son  to  do  it,  are  not  liable  for  a  wrongful 

1  Injra,  sec.  1029,  and  cases.  ftc.,  «t/pra,  and  McCafferty  v.  Spaytn 

»  Blake  v.  Ferris,  6  N.  Y.  48  (1851).  Dnyvil  ft  P.  M.  R.  B.  Co.,  «1  N.  Y.  17S. 

See  Eiie  v.  Calkins,  85  Pa.  St.  287 ;  8.  c.  See  also  Cincinnati  v.  Stone^  6  Ohio  St  3S 

27    Am.    Rep.    642  ;    Painter    v,    Pitts-  (1855) ;  HUliard  v.  Bicbardaon,  3  Gnj 

burgh,  46  Pa.  St  218;  Harrison  v.  Col-  (Mass.).  849,  "which  contains,'*  says  Sir. 

lins,  86  Pa.  St.  153  ;  s.  c.  27  Am.  Rep.  Justice  Davis  (in  Chicago  «.  Bobbins,  S 

699  ;  Susquehanna  Depot  Bor.  V.  Simmons,  Black,  418),  "a  most  elaborate  and  abk 

112  Pa.  St  384  ;  Cummins  v.  Seymour,  79  discussion  of  the  doctrine  of  rapcmdeai 

Ind.  491;  Scammon  v.  Chicago,  25  IlL  ««pmor,"  with  a  full  review  of  the  antbor- 

424 ;   Barry  v,  St  Louis,   17  Mo.  121  ;  ities.    Harper  «.  Milwaukee,  SO  Wia.  365 

Cuff  V,  Newark,  35  N.  J.  L.  17 ;  8.  c.  10  (1872).    Liability  where  contractor  acts 

Am.Bep.  205  ;  King  v.  N.  Y.  Cent,  k  H.  under  directum  of  the  city.    Chicaico  r. 

B.  B.  B.  Co.,  66  N.  Y.  181  ;    8.  c.  23  Dermody,  61  m.  481 ;   Chicago  v.  Joser. 

Am.  Rep.  37  ;  Storrs  v.  Utica,  17  N.  Y.  104  60  111.  388  ;  ante,  sec  2S8,  and  note. 
(1858) ;  and  note  well-grounded  doubte  of        •  Storrs  v.  Utica,  17  N.  Y.  104  (1858) ; 

Comstock,  J.,  re8X)ecting  the  correctness  of  Lockwood  v.  New  York,  2  Hilton  (N.  Y.}, 

the  or^Tp/ica^um  of  the  doctrine,  so  well  stat-  66  (1858);  Springfield  v,  Le  Claire.  49 

ed  in  Judge  MuiletCs  opinion  in  Blake's  111.  476  (1866) ;  supm,  sec.  1024 ;  infra, 

Case,  to  the  dangerous  work  of  excavating  sec.  1031,  and  cases  cited.   The  doctrine  of 

a  deep  hole  in  a  public  street.    Pack  v.  the  text  approved.    Savannah  v.  Waldoer. 

New  York  (injury  by  blasting),  8  N.  Y.  49  Ga.  816,  323  (1878).     The  robjert  is 

222  (1853)  ;  and  see  similar  case  of  Kelly  discussed  in  Wright  «.  Holbrook,  52  N.  B. 

r.  New  York,  11  N.  Y.  432,  both  approved  120  (1872) ;  8.  c.  18  Am.  Rep.  12 ;  Blike 

in  Storrs  v.  Utica,  but  distinguished  ;  fol-  v.  St  Louis,  40  Mo.  569 ;  Mnrphy  a.  Lov- 

lowed  in  Herrington  v,  Lansingburg,  110  ell,  124  Mass.  564.    See,  aim,  Htrrisborg 

N.  Y.  145  (1888).  where  a  city  having  v.  Saylor,  87  Pa.  St  216  ;  Whitney  p.  Clif- 

power  to  build  sewers  entered  into  a  con-  ford,  46  Wis.  138;  Carman  v.  SteoK  k 

tract  with  certain  persons  to  construct  a  Ind.  R.  R.,  4  Ohio  St.  989  ;  Joliet  e.  Ht^ 

sewer   through   one  of  its  streets,   with  wood,  86  111.  110,  approving  text;  Circle- 

provision    therein    that    the    contractors  ville  v.  Nending,  41  Ohio  St  465 ;  Hoostoa 

should  pay  damages  caused  by  blasting :  v.  Isaaks,  68  Tex.  116 ;  Dooley  p«  SolliTaii, 

the  noise  of  the  blasting  frightened  the  112  Ind.  451 ;  Logansport*.  Dick,  70  Ind. 

plaintiffs  horses  in  another  street,  causing  65  ;  Wilson  v.  Wheeling,  19  W.  Va.  S24. 

him  to  be  severely  injured  in  attempting  to  As  to  liability  in  case  of  blasting  done  in 

control  them,  and  it  was  held  that  the  city  a  street  by  a  citizen  in  violation  of  tbe  di- 

was  not  liable.      Following  and  applying  rections  of  the  city  anthoritieei  aee  Joiiet 

Pack  V,  New  York,  supra,  Kelly  v.  Mayor,  v.  Seward,  86  HI.  402. 
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or  negligent  act  in  the  performance  of  the  contract,  if  what  was 
agreed  to  be  done  was  lawful,  and  does  not  constitute  a  nuisance  or 
is  not  intrinsically  dangerous.^  And  it  has  been  held  that  the  mere 
fact  that  the  contractor  is  paid  by  the  day  does  not  necessarily  des- 
troy the  independent  character  of  his  employment.^  If  one  renders 
service  in  the  course  of  an  occupation  representing  the  will  of  his 
employer  only  as  to  the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished,  it  is  independent  employment^ 

§  1030  (793).  Same  subjeot  —  Accordingly,  the  later  and  better 
considered  cases  in  this  country  respecting  streets  have  firmly,  and, 
in  our  judgment,  reasonably,  established  the  doctrine  that,  where  the 
work  contracted  for  necessarily  constitutes  an  obstruction  or  defect  in 
the  street,  of  such  a  nature  as  to  render  it  unsafe  or  dangerous  for 
the  purposes  of  public  travel,  unless  properly  guarded  or  protected, 
the  employer  (equally  with  the  contractor),  where  the  injury  results 
directly  from  the  acte  which  the  contractor  engaged  to  perform,  is 
liable  therefor  to  the  injured  party.  But  the  employer  is  not  liable 
where  the  obstruction  or  defect  in  the  street  causing  the  injury  is 
wholly  collateral  to  the  contract-work,  and  entirely  the  result  of  the 
negligence  or  wrongful  acts  of  the  contractor,  sub-contractor,  or  his 
servants.  In  such  a  case  the  immediate  author  of  the  injury  is 
alone  liable.^ 


1  GTay  V,  Pallen,  82  L.  J.  Rep.  (n.  s.) 
Q.  B.  169 ;  Hilliard  v.  Richardson,  8  Gray 
(Mass.),  849 ;  Blake  v.  Ferris,  5  N.  Y.  48  ; 
Pointer  v.  Pittsburgh,  46  Pa.  St  218. 

'  Forsythev.  Hooper,  11  Allen  (Mass.), 
419 ;  Corbin  v,  America  Mills,  27  Conn. 
274. 

»  Pack  V.  New  York,  8  N.  Y.  222 ; 
East  St  Louis  v.  Klug,  8  IlL  App.  90 ; 
Barry  «.  St  Louis,  17  Mo.  121  ;  Mercer  v. 
Jackson,  54  111.  897 ;  East  St  Louis  v. 
Oiblin,  8  111.  App.  219  ;  Wood  v,  MitcheU 
Indep.  Sch.  Dist,  44  Iowa,  27 ;  Harrison 
9.  Collins,  86  Pa.  St  158  ;  a.  a  27  Am. 
Bep.  699. 

«  Bobbins  v.  Chicago,  4  Wall.  657,  679 
(1866),  and  cases  cited  per  Clifford^  J., 
whose  statement  of  the  principle  is  sub- 
stantially adopted  in  the  text  See,  also, 
on  prior  appeal,  2  Black,  418,  where 
Scammon  v.  Chicago,  25  111.  424,  is  on  one 
point  disapproved ;  Storrs  v.  Utica,  17  N.  Y. 
104  (1858),  approving  but  distinguishing 
Pack  r.  New  York  (injury  by  blasting),  8 
N.  Y.  282 ;  Kelly  v.  New  York  (Uke  case). 


11  N.  Y.  482.  See  also  Herrington  v.  Lan- 
singburgh,  110  N.  Y.  145  (1888),  and  Cin- 
cinnati V.  Stone,  5  Ohio  St.  88  (1855) ;  St 
Paul  V,  Seitz,  8  Minn.  297  ;  Nashville  r. 
Brown,  9  Heisk.  1 ;  Erie  v.  Calkins,  85 
Pa.  St  247  (1878) ;  Edmundson  r.  Pitts- 
burgh, M.  k  Y.  B.  B.  Co.  Ill  Pa.  St  816 
(1885) ;  Goudier  v,  Cormack,  2  £.  D. 
Smith  (N.Y.),254;  Detroit  ».  Corey,  9 
Mich.  165  (1861),  concurring  in  result  of 
Storrs  V,  Utica ;  Springfield  v.  Le  Claire, 
49  IlL  476  (1866).  Compare  Clark  r.  Fry, 
8  Ohio  St  858  (1858).  Palmer  v.  Lincoln, 
5  Neb.  186  (1876),  approves  and  applies 
the  doctrine  of  the  text  In  a  discussion 
of  the  subject  in  the  Albany  Law  Journal  it 
is  said  that  '*  the  general  rule  is  that  where 
a  person  lets  work  to  be  done  by  another 
by  contract,  which  is  innocent  and  lawful 
in  itself,  but  which  may,  if  carelessly  or 
negligently  done,  result  in  iigury  to  anoth- 
er, he  ifl  not  charged  with  liability  if  snch 
work  is  in  fact  carelessly  and  negligent- 
ly performed  ;  but  he  is  liable  when  the 
work  to  be  done  necessarily  creates  a  nui- 
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§1031.  Same  subjeot.  —  Conformably  to  the  distinction  ahatt 
drattm,  a  corporation  is  liable  for  the  wrongful  act  of  the  coutractor, 
under  circumstances  which  show  that  it,  as  clearly  as  the  contractor, 
was  the  author  and  promoter  of  the  injury ;  for  instance,  where  the 
prosecution  of  the  work  as  authorized  by  the  corporation  neeessarUji 
produces  the  injury,  the  corporation,  as  well  as  the  contractor,  is 
responsible  for  the  damage.^ 

§  1032  (794).  Negligent  or  wrongful  Acts  by  abutting  Ownen 
and  othera.  —  No  person,  not  even  th€  adjoining  owner,  whether  the 
fee  of  the  street  be  in  himself  or  in  the  public,  hcus  the  right  to  do 
any  act  which  renders  the  use  of  the  street  hazardous  or  less  secure 
than  it  was  left  by  the  municipal  authorities.  Whoever  does  so, 
whether  by  excavations  made  in  the  sidewalk  by  the  abutter,*  or  by 
unsafe  hatchways  left  therein,^  or  by  opening,  or  leaving  open,  a% 

sance.     The  blasting  of  rocks  by  the  use  dissenting  opinion  of  Dwight,  ConunV. 

of  gunpowder  or  other  explosives  in  the  See,  also,  King  v.  N.  Y.  Cent.  &  H.  B. 

vicinity  of  another's  dwelling-house,  or  in  R.  R.  Co.  M  N.  Y.  ISl ;  Herringtoo  t. 

the  vicinity  of  a  highway,  is  a  nuisance,  Lansingbui^h,  110  N.  Y.  Ii5  (18SS},iiolBd 

and  the  person  doing  the  act,  or  causing  it  supraf  sec.  102S,  note  ;  Bntler  a.  Hnotar,  7 

to  be  done,  is  liable  for  all  injuries  that  H.  &  N.  826  ;  Keedie  v.  London  &  N.  W. 

result   therefrom.    Hay   o.   Cohoes  Co.,  Ry.  Co.,  4  Exch.  244 ;  AUen  v.  'WHUrd, 

2  N.  Y.  159  ;  Reg.  v.  Mutters,  Leigh  k  57  Pa.  St.  874 ;  St.   Paul   Water  Cbw  t. 


C.'s  C.  Cases,  491."    Some  close  distinc-  Ware,  16  Wall.  566  ;  Blumb  \ 

tions  have  been  drawn  in  the  application  City,  84  Mo.  112. 

of  the  doctrine.     Thus  in  McCafferty  r.         ^  See  cases  cited  in  the  preeeding  oote^ 

Spnyten  Duyvil  &  P.  M.  R  R.  Co.,  61  and  also  Tiffin  «.  McCormack,  84  Ohio  St 

N.  Y.  178  ;  19  Am.  Rep.  267  (1874),  a  638  (1878) ;  Carman  r.  Steub.  &  lod.  B. 

railroad  company  let  by  contract  the  en-  R  Co.,  4  Ohio  St  369  ;   Fay  9.  DavidMO, 

tire  work  of  constructing  its  road.     The  13  Minn.  523 ;   Stone  v.  Cheshire  R  B. 

contractor  sublet  a  poi-tion  of  the  work.  Corp.,  19  N.  H.  427;   Lowell  v.  Bottoi 

Through  the  negligence  of  men  employed  k  L.  R.  R.  Corp.,  23  Pick.  24  ; 


by  the  sub-contractor  in  performing  the  k  Red.  Neg.  (4th  ed.)  sec.  298. 

work,  stones  and  rocks  were  thrown  by  ^  Busli  v.  Johnston,   S3   Pa.  St  909 

a  blast  upon  plaintiff's  adjoining  prop-  (1854)  ;   Chicago   v.    Robbins,   2  Black, 

erty,  injuring  it;   and  it  was  held  that  418;  8.  c.  4  Wall.  657(1866);  RoireQii. 

the  railroad  company  was  not  responsi-  Williams,  29  Iowa,  210  (1870),  follawing 

ble.     The  court  says  that  this  is  not  a  Chicago  o.  Bobbins,  ttr/ira ;  Pfan  «.  E17- 

case  where  the  defendant  contracted  for  nolds,  53  IlL  212;   Ottumwav.  FMk%  4S 

work  to  be  done  which  would  necessarily  Iowa,  119  (1876) ;   Dist  of  CoImnUa  t, 

produce  the  injuries  complained  of,  but  Bait  ft  Pot  R.  R.  Co.,  1  Mackej,  S14 ; 

such  injuries  were  caused  by  the  negligent  ante,  sec^  660,  and  note. 

and  unskilful  manner  of  doing  it     The  *  Severin  v,  Eddy,  6S  HI.  189  (1889). 

oases  of  Pack  v.  New  York,  8  N.  Y.  222  ;  Where  it  is  equally  the  duty  ofUucStymd 

Kelly  0.  New  York,  U  N.  Y.  432  ;   and  of  the  owner  to  keep  the  ridewalk  in  fraot 

Storrs  V,  Utica,  17  N.  Y.  104,  are  cited  as  of  the  premises  in  repair,  both  will  be  lia- 

nuthority ;  and  it  is  said  that  Hay  v,  Co-  ble  jointly  or  severally  to  one  who  is  in- 

hoes  Co.,  aupra,  is  not  applicable  to  the  jured  in  consequence  of  their  negiact  to 

questions  involved  in  McCafferty  v.  Spuy-  do  so.     Peoria  v,  Simpaon,  110  IlL  fM. 

ten  Duyvil  &  P.  M.   R.  R.  Co.     Note  Infra,  sect.  1034-1086. 
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area-way  in  the  pavement,^  or  by  undermining  the  street  or  side« 
walk,  or  by  placing  wnauthorized  obstructions  thereon^  which  make 
the  use  of  the  street  unsafe  or  less  secure,'  is  guilty  of  a  nuisance, 
and  is  liable  to  any  person  who,  using  due  care,  sustains  any  special 
injury  therefrom ;  and  in  such  cases,  the  person  who  created  or  con- 
tinues the  nuisance  is  thus  liable,  irrespective  of  the  question  of 
negligence  on  his  part^ 

§  1033.  Same  subject  Respondeat  superior  not  applicable. — 
In  accordance  with  the  principles  stated  in  the  preceding  sections, 
the  owner  of  a  building  and  lot  is  liable  for  personal  injuries  sus- 
tained by  the  breaking  of  a  flagstone,  or  defective  grating  forming 
part  of  the  sidewalk  adjoining  the  building  and  covering  an  ex- 
cavation made  in  the  sidewalk,  and  used  by  the  owner  for  private 
purposes.^    It  follows  that  it  is  no  answer  to  such  an  action,  that 

1  Baatty  v.  Giimore,  16  Pft.   St.  468  highway,  if  it  render  the  highway  tmsafe 

(1851)  ;  Dnnat  «.  Palmer,  29  N.  J.  L.  for  the  aae  of  trarellers.    Barnes  v.  Ward, 

644   (1862) ;  Temperance  HaU  Abboc  v.  9  C.  B.  892 ;  Hadley  v.  Taylor,  L.  B.  1 

Oilet,  88  K.  J.  L.  860 ;  Iryine  v.  Wood  C.  P.  58.    See,  also,  on  the  general  snb- 

(ooal-hole  in  sidewalk),    51  N.  Y.   224  ject,  Cornwall  v.  Metrop.  Comm'rs  of  Sew- 

(1872) ;  s.  a  10  Am.    Bep.  603 ;  anU^  ers,  10  Ex.  771 ;  Hardcastle  v.  So.  York- 

699,  700,  1024,  note.  ahire  By.  Co.,  4  H.  &  N.  67.    Supra,  sec. 


s  Congreye  v.  Smith,  1 8  N.  Y.  79  (1 858) ;  981,  note.    Note,  on  this  point,  the  guard- 

V.  Moigan,  lb.  84  ;  Harlow  v.  Ham-  ed  language  of  Mr.  Justice  Davis,  obiter, 

kton,  6  Cow.  (N.  Y.)  189  (1826) ;  Wood  in  Chicago  v.  Bobbins,  2  Black   (U.  S.), 

«.  Hears,   12  Ind.    515   (1859);  Ball  o.  418(1862).     In  Ahr  Fori;  it  is  held  that 

Armstrong  (building  material  in  gutter),  a  municipal  corporation  may  recover  from 

10  Ind.  181 ;  Howe  v.  New  Orleans  (unsafe  a  person  who  has  negligently  or  unlaw- 

barnt  wall),  12  La.  An.  481  (1857) ;  Par-  fully  created  an  obstruction  in  a  street, 

k«r  V.  Macon  (unsafe  wall),  89  Ga.  725  the  money  which  it  has  been  compelled 

(1869).    See  Ottumwa  v.  Parks,  48  Iowa,  to  pay  as  damages  for  injuries  sustained 

119  (1876).    Ante,  sec.  1024,  note.  by  individuals ;  that  the  city  had  granted 

*  CongreveV  Smith,  18  N.Y.  79  (1858);  to  such  person  the  right  to  use  the  street 

Same  «.  Morgan,  lb.  84,  following  on  this  temporarily,  and  that  it  gave  him  no  notice 

point  Dygert  v.  Schenck,  23  Wend.  446,  of  suits  against  it  by  persons  injured,  can- 

aad  distinguished  from  Daniel  v.  Potter,  4  not  be  urged  by  way  of  defence  to  such  an 

C.  4  P.  262,  which  involved  '*  no  question  action.    Port  Jervis  v.  P.  J.  First  National 

of  liability  for  a  consequential  ii^ury  from  Bank,  96  N.  Y.  550.    Ante,  sec.  1012. 
a  direct  invasion  of  the  street,  or  wrongful         *  Congreve   v.    Smith,  18   N.  Y.  79 

act"    Far  Strong,  J.,  18  N.  Y.  86.    See,  (1858) ;  Same  v.  Morgan,  lb.  84  ;  Dygert 

alaOy  Davenport  v.  Buckman,   10  Bosw.  v.  Schenck,  23  Wend.  446.    Even  if  there 

(K.  Y.)  20,  37  N.  Y.  568  ;   Gridley  v.  be  authority  from  the  city  corporation  to 

Bloomington  (broken  flagstone  over  walk),  make  the  excavation,  this  implies  *'  that 


IlL  47  (1878) ;  Irvine  v.  Wood  (defec-  it  is  to  be  done  with  proper  precautions  to 

MrtXy  eovered  coal-hole  in  sidewalk),  51  prevent  accidents  to  travellers,'*  and  such 

K.  T.  224  (1872) ;   8.  c.  below,  4  Bob.  a  work  is  lawful  only  so  long  as  it  is  safe. 

(IT.  Y.)    138  ;    5  Bob.    482  ;    Calder  v.  Bobbins  v.  Chicago,  4  WaU.  657,  679,  jwr 

flmallry,  66  Iowa,  219  (defectively  covered  Clifford,  J.  ;  8.  p.  in  8.  a  2  Black,  418. 

coal-hole).     No  one  is  at  liberty  to  leave  It  is  not  a  negligent  or  wrongful  act  for  a 

an  excavation  of  any  kind  adjoining  a  city  to  silently  allow  the  owner  of  prop- 
VOL.  II.  —  42 
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the  work,  including  the  defective  covering,  was  done  for  the  owner 
at  a  fixed  price  by  contractors,  who  agreed  to  do  it  properly.  The 
doctrine  of  respondeat  superior  has  no  application  to  sach  a  casa 

And  because  the  owner  is  bound,  at  his  peril,  to  keep  the  excava- 
tion covered  so  as  to  be  as  safe  as  if  it  had  not  been  niade,  he  is  not 

discharged  from  liability  by  the  fact  that,  having  provided  a  suf- 
ficient covering,  it  was,  without  his  knowledge,  fractured  or  ren- 
dered unsafe  by  the  wrongful  acts  of  others.^ 

eity  abutting  on  a  street  properly  to  con'  Where  a  city  ptrmito  a  ee2tor-«oy  to  he 
struct  a  coal-vault  under  the  sidewalk,  eonatrueied  in  the  eidewalk  of  one  of  itt 
Lafayette  v.  Blood,   40  Ind.  62  (1872).  prmcipal  etreete,  which  ceUar-way  is  ooC 
See  ante,  chap.  zviiL  on  Streets.  guarded  in  any  manner  except  bj  a  tnp- 
1  Congreve  v,   Morgan,   18  N.  T.  84  door,  and  is  dangerous  for  penons  tvmvd- 
(1858).    The  owner  and  tenant  may  be  ling  on  said  sidewalk  when  ttid  tv^^oor 
both  liable  and  suable  jointly.    Irvine  v,  is  not  closed,  and  when  the  city  penniti 
Wood,  51  N.  Y.  224 ;  s.  c.  10  Am.  Bep.  the  person  occupying  the  M^oining  ktsiid 
603;  5  Rob.  (N.  Y.)  482;  8.0.  4  Bob.  those  acting  under  him  to  open  or  doaesud 
188  ;   Eakin  v.  Brown,  1   £.  D.   Smith  trap-door  at  their  option*  the  city  it  liable 
(N.  Y.),  44.    The  cases  in  New  York  upon  for  any  injury  that  may  ooeor  by  reaMi 
which  the  doctrine  of  the  text  rests,  are  de-  of  any  person  fiUling,  without  fimlt  on  liii 
nied  to  be  sound  by  the  Supreme  Court  of  part,  into  said  cellar>wayy  when  nid  tiip> 
Michigan,  in  the  case  of  Fisher  v.  Thirkell,  door  is  left  open.    Smith  «.  Leavimwwtli, 
21  Mich.  1  (1870).    In  that  case  the  owner  15  Kan.  81  (1875).    Whether  it  ia  ncgfr 
of  a  building,  who  for  his  own  advantage  gence  for  which  a  city  is  liable^  for  tfar 
and  convenience  had  made,  without  any  city  council  to  allow  cellan   under  iti 
express  municipal  assent  (an^«,  sec  699),  a  sidewalks,  in  front  of  shops,  ii  a  qneitioi 
scuttle  or  hole  in  the  sidewalk,  opening  for  the  jury,  in  an  action  against  the  dty 
into  a  vault  connecting  with  the  cellar,  by  one  iigured  by  falling  into  snck  • 
was  held  not  to  be  liable  for  an  accident  cellar.    Augusta  v.  Harper,  59  Oa.  151. 
to  a  traveller,  caused  by  its  being  out  of  Theoim^of  a  building  is  not  liable  ftr 
repair,  it  appearing  that  it  was  safely  con-  defects  in  sidewalk  occasioned  by  naimel 
structed  originally,  and  that  it  was  allowed  eauseSf  as  by  accumulations  of  iee  andmnne 
to  become  out  of  repair  by  the  tenant  un-  thereon.     Kirby  v.  Boylston  ICsriDSt  Ai- 
der a  lease  which  did  not  contain  any  cov-  soc.,  14  Gray  (Mass.),  S49.     BfSpBflf** 
enant  on  the  pArt  of  the  lessor  to  keep  the  liability  of  owner  and  ienamL    Sheana.  4 
premises  in  repair.    The  court  regard  such  Bed.  Neg.  (4th  ed. )  sec  699  eH  mf,   jMt^ 
excavations  properly  made  and  guarded  sees.  1006,  1012,  and  notes.     ii0«|Se& 
as  lawful,  unless  made  in  contravention  of  1084,  note.    Hartford  v.  Taleolt»  48  Odbb. 
some  law  or  authorized  municipal  regula-  525,  holding  also  that  the  tact  that  a  citj 
tion,  and  to  draw  after  them  no  such  con-  ordinance   required    piopei'tj    ovnen  to 
sequence  as  that  the  party  making  them  clear  sidewalks  of  ice  and  snow,  nada 
shall  be  responsible  for  all  injuries  result-  penalty,  did  not  create  a  liability  apoa 
ing  from  the  want  of  entire  safety.    Since  them  for  iiguries  caused  thereby.    Ooib- 
thesc  are  made  for  the  exclusive  benefit  of  pare  anUe^  sec  808.    Aifffti^  sees.  lOOC, 
the  owner  of  the  building,  the  author  sees  1018,  and  notes.    In  Irvine  v.  Wood,  51 
nothing  unreasonable  in  tiie  doctrine  that  N.  Y.  224  (1872) ;  s.  a  10  Am.  Bep.  603, 
he  is  bound  to  see  that  they  are  kept  in  it  was  held  that  lessor  and  lessss  wi^ 
repair,  and  do  not  become  nuisances  by  be-  be  joined  as  defendants  nnder  the  dieai- 
coming  dangerous.    Ante,  sec  700.    There  stances  there  appearingi 
may  be  the  additional  liability  of  the  Defects  in  ways  csnsed  by  raUrmient^ 
tenant  and  of  the  municipality  in  proper  paniee,    h^rcL^  sec  1087* 


§  1034  UABIUTT :   UNSAFE  STREETS  ;  X7LTIMATE  RESPONSIBILITY.  1311 

§  1034  (795).  Ultimate  LUbility.  —  The  ultimate  liahilUy  in 
such  cases  is  upon  the  author  or  continuer  of  the  nuisance  ;  but  if 
the  party  injured  elects  to  proceed  against  the  municipal  corpora- 
tion for  failing  in  its  duty  to  keep  the  streets  and  sidewalks  in  a 
safe  condition  for  public  travel,  and  there  is  no  statute  dispensing 
with  notice  as  a  condition  of  liability,  he  must  show  notice  to  the 
corporation  of  the  obstruction  or  defect,  or  at  least,  neglect  of  duty 
in  not  ascertaining  it^    If  the  person  injured  fail  in  his  action 

1  Supra,  sec.  1024 ;  uiUe,  sec.  721 ;  Mc-  818;  Fhher  «.  Thirkell,  21  Mich.  1  (1870); 
Giuity  V.  New  York,  5  Duer  (N.  Y.),  674  Irvine  v.  Wood  (coal-hole  in  sidewalk),  51 
(186«) ;  Griffin  v,  N.Y.,  9  N.Y.  456  ;  Port-  N.  Y.  224  (1872) ;  s.  o.  10  Am.  Rep.  608; 
land  V.  Richardson,  54  Me.  46  (1866) ;  Jennings  r.  Van  Schaick,  108  N.  Y.  580 
Veazie  «.  Penobscot  R.  R.  Co.,  49  Me.  119  ;  (coal-hole  in  sidewalk).  While  it  is  clear 
Chicago  «•  Robbins,  2  Black  (U.  S.),  418  that  one  who  would  be  liable  over  to  the 
(1862) ;  8.  a  4  WaU.  657  (1866) ;  Darant  city  if  it  is  compelled  to  pay  damages  for 
«.  Palmer,  29  N.  J.  L.  544  (1862) ;  Ster-  an  injury  caused  by  a  defect  in  a  side- 
ling V.  Thomas,  60  IlL  264  (1871) ;  Johns-  walk  which  he  is  bound  to  repair,  could 
ton  «.  Charleston  (degree  of  municipal  dil-  not  maintain  an  action  against  the  city 
fgence  and  care),  8  S.  C.  832  (1871);  for  an  injury  to  himself  by  such  defect; 
s.  a  16  Am.  Rep.  721 ;  Haskell  v,  Penn  yet  this  rule  cannot  be  extended  to  a 
Tan«  6  Lans.  (N.  Y.)  43.  No  liability  plaintiff  who  was  lessee  of  two  rooms  in  the 
by  owner  of  land  if  in  the  use  of  his  house  and  had  no  right  in  or  control  over 
land  he  places  logs  outside  of  the  legal  the  coal-cellar,  a  defect  in  the  covering  of 
highway,  but  within  the  road  as  fenced,  which  caused  the  injury,  and  who  was  not 
Harlow  v.  Humiston,  6  Cow.  (N.  Y.)  under  any  duty  or  obligation  to  repair  the 
189  (1826),  note.  Manchester  r.  Quimby,  sidewalk,  nor  liable  to  any  one  for  an 
60  N.  H.  10,  holding  that  the  fact  that  injury  caused  by  a  defect  in  it  Burt  v. 
a  dty  has  granted  permission  to  an  in-  Boston,  122  Mass.  228  (1877),  citing 
dividual  to  obstruct  a  street  is  not  a  Kirby  v.  Boylston  Market  Assoc,  14  Gray, 
waiver  of  his  liability  to  the  city  for  dam-  249  ;  Shipley  v.  Fifty  Associates,  106 
agea  it  has  been  compelled  to  pay  for  in-  Mass.  194;  Leonard  v,  Storer,  115  Mass. 
juries  caused  by  such  obstruction.  In  an  86;  LArue  v.  Farren  Hotel  Co.,  116  Mass. 
action  against  a  town  for  injuries,  the  67;  Bartlett  v.  Boston  Gasl.  Co.,  117  Mass. 
question  whether  the  town  can  recover  588,  distinguished.  Supra,  sec.  1006,  note. 
from  the  owner  of  the  adjoining  premises  To  the  general  rule  as  to  the  non-liability 
is  not  materiaL  Purple  v.  Greenfield,  138  of  landlord,  the  authorities,  says  the  Su- 
Masa.  1.  preme  Court  of  Illinois,  recognize  these 

LiABiirnr  for  act  of  agent  or  ser-  exceptions  :  1.  Where  the  landlord  ha.s,  by 

TAJrr.     Harlow  «.  Humiston,  6  Cow.  (N.  an  express  agreement  between  the  tenant 

Y.)  189  (1826);  Samyn  v,  McCloskey,   2  and  himself,  agreed  to  keep  the  premises 

Ohio  St.  586  (1853).  in  repair,  so  that  in  case  of  a  recovery 

Jaabtuty  as  between   owner  and  against  the  tenant,   he  would  have  his 


Durant «.  Palmer,  5  Dutch.  (N.  remedy  over,  then,  to  avoid  circuity  of 

J. )  644  (1862) ;  Shipley  v.  Fifty  Associates,  action,  the  party  injured  by  the  defect  and 

!Oil  Mass.  194  (1870);   Milford  v.  Hoi-  want  of  repair  may  have  his  action  in  the 

brook,  9  Allen   (Mass.),   17;    Lowell  v.  first  instance  against  the  landlord;  but 

Bpsnlding^  4  Cush.  (Mass.)  277  (1849);  such  express  agreement  must  be  distinctly 

Lowell  V,  Short,  lb,  275;  Kirby  v.  Boyl-  proved.    See  Lowell  v.  Spaulding  ;  Fisher 

stOQ  Market  Assoc,  14  Gray  (Mass.),  249  v.  Thirkell;  Cheetham  v.  Hampson,  supra, 

(1S59);  Stephani  v.  Brown,  40  111.   428  2.  Where  the  premises  are  let  with  a  nui- 

(1S66);   Chicago  v,   O'Brennan,    65  111.  sance  upon  them,  by  means  of  which  the 

160;  Cheetham  v,  Hampson,  4  D.  &£.  T.  R.  injury  complained  of   is  received.       See 
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against  the  municipality,  this  is  no  bar  to  an  action  by  him  against 
the  author  of  the  nuisance.^ 

§  1035.  Action  over. — If  a  municipal  eorporaiion  be  held  liahU 
for  damages  sustained  in  consequence  of  the  unsafe  condition  of  the 
sidewalks  or  streets,  it  has  a  remedy  over  against  the  person  by  whm 
wrongful  act  or  conduct  the  sidewalk  or  street  wcls  rendered  unsafe, 
unless  the  corporation  was  itself  a  wrong-doer,  as  between  itself  and 
the  author  of  the  nuisance;'  and  if  the  latter  had  notice  of  the  pen- 

Stephanl  v.  Brown,  suprct,  and  Oridley  v.  Daily  «.    Worcester,    131    ICaaa.    Ut ; 

Bloomington,  68  III  47  (1873).     Owner  Barnes  o.  ChicoDee^  18S  Mass.  867.    Va- 

held  liable  for  unsafe  '<  awning  "  which  he  nicipal  liability  for  de/eeU  in  public  plam, 

aUowed  or  suffered  the  tenant  to  put  up.  Clark  v.  Waltham,  128  Haaa.  567  (1880); 

Jessen  v.  Sweigert,  66  Cal.   182;  Mipra,  Lincoln  v.  Boston,  20  K.  £•  Rep.  (Mas.) 

sec  1013.  829.    No  municipal  liability  for  the  n- 

UahUUy  for  a  dangerous  and  unguarded  safe  condition  of  a  prioaie  way  uted  fty  Ik 

excavation  near  a  frequented  aidewalk  or  public.    Goodwin  v.  Des  Moines,  55  lovi, 

streei.    Ante,  sees.  1024,  note  ;  1033,  note.  671  (1880);  8.  a  28  Alb.  L.  J.  76,  distia- 

Norwich  v.  Breed,  SO  Conn.  585  (1862).  guished   from   Bumham    v.    Boston,  It 

Compare  Howland  «.  Vincent,   10  Met  Allen,  290  ;  Covington  v.  Bryant,  7  Both, 

(Mas8.)371;  HardcasUe v. So.  Yorkshire R.  248  ;  Oliver  v.  Worcester,  102  ICaas.  489; 

R.  Co.,  4  H.  &  N.  67  ;  Hounsel  v,  Smyth,  and  Toung  v.  Harvey,  16   Ind.  814.    A 

7  Com.  B.  (k.  8.)  729  ;  Victory  v.  Baker,  provision  in  a  charter  exempttog  a  city 

67  N.  Y.  366  ;  Beck  v.  Carter,  68  K.  Y.  from  liability  for  injoiiM  canted  by  defte- 

283  ;  Bunch  v.  Edenton,  90  N.  C.  431 ;  tive  streets,  until  all  legal  remedies  hsn 

Ualpin  V.  Kansas  City,  76  Mo.  885  ;  Hawes  been  exhausted  against  the  person  eaauia% 

V.  Fox  Lake,  88  Wis.  438  ;  Drew  v.  Sutton,  the  defect,  is  strictly  constmed.     Bij- 

65    Vt.    586  ;    Kelly    v,   Columbus,    41  mond  v,  Sheboygan,  70  Wis.  818 ;  Hioei 

Ohio,  263  ;  Scranton  v.  Hills,  102  Pa.  St  v.  Fond  du  Lac,  71  Wis.  74  ;  Henker  f. 

378.      Shearm.   &  Red.   Neg.  (4th  ed.)  Fond  du  Lac,  71  Wis.  616  ;  McFaxlane  •. 

sec.  715,  and  cases.     Mauderschid  v,  Du-  Milwaukee,   51   Wis.  691.     It  does  no^ 

buque,  29  Iowa,  73  (1870);  Ottumwa  v.  however,  apply  to  cases  where  the  atf 

Parks,   43   Iowa,    119  (1876);    ante,  seo.  itself  is  at  fault     Papworth  v.  Mflwaa- 

986;    Haughey  v.    Hart,   62  Iowa,   96;  kee,  64  Wis.  889. 
Parker  v.  Macon  (unsafe  wall),  39  Ga.  725         ^  Severin  v,  Eddy,  52  IlL  189  (1869). 
(1869);    Howe  v.   New    Orleans   (unsafe         *  Chicago  v.    Robbins,   4    WalL  657 

wall),  12  La.  An.  481;  Rowell  v.  Williams,  (1866);  8.   c.  2  Black,    418;  Pdrtlandr. 


29  Iowa,  210;  Shearm.  &  Red.  Neg.  (4th  Richardson,  54  Me.  46  (1866),  and 

ed.)  sees.  285,  347.     No  liability  against  cited;    Milford    v,    Holbrook,    9   AUa 

the  owner  for  maintaining  an  area-cover  in  (Mass.),  17  ;  Brooklyn  v.  B.  City  R.  S. 

a  highway  where  this  existed  at  the  time  Co.,  47  N.  Y.  475  (1872);  BrockTiIls  f. 

of  the  dedication  of  the  highway  to  the  Arthurs  (Pa.),  18  Atl.  Rep.  1076  (1890) 

public.     Fisher  v.  Prowse,  110  £ng.  Com.  8.  c.  1  Chicago  Law  Joam.  (k.  a.)  Ill 

L.  (2  B.  &  S. )  770,  and  cases  reviewed  by  Rochester  v.  Montgomery,  72  N.  Y.  65 

Blackburn,  J.     See  Beach  v.  Fraukenber-  Gridley  v.  Bloomington,  68  IB.  47 ;  Dift 

ger,  4  W.  Va.  712 ;  ante,  sees.  1003  ei  seq.,  of  Columbia  v.  Bait  k  Pot  R.  R.  Co.,  I 

and  notes.  Mackey,  814 ;  Catterlin  v.  Frankfort,  79 

Municipal  liability  for  personal  iiguries  Ind.  547  ;  Elkhart  v.  Wickwire,  87  lisd. 

caused  by  falling  into  trench  near  public  77  ;  MoNaughton  v.  Elkhart,  85  Ind.  884; 

bnilding.    Larrabee  v.  Peabody,  128  Mass.  Taylor  o.  Lake  Shore  4  M.  S.  R.  R.  Oa.. 

561  (1880),  8.  c.  22  Alb.  Law  Jour.  88 ;  45  Mich.  74  (special  prorisioa  in  city 
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deTiey  of  the  action  against  the  municipality^  and  could  have  de- 
fended it,  he  has  been  held  to  be  concluded  as  to  the  existence  of 
the  defect  or  nuisance  in  the  street,  and  as  to  the  liability  of  the 
corporation  to  the  plaintiff  in  consequence  thei^eof,  and  as  to  the 

amount  of  damage  or  injury  it  occasioned.^  But  although  duly 
notified,  he  is  not,  says  the  Supreme  Court  of  the  United  States, 

^estopped  from  showing  that  he  was  under  no  obligation  to  keep 

the  street  in  a  safe  condition,  and  that  it  was  not  through  his  fault 
that  the  accident  happened."  ^ 

charter).    Action  over,   Sheann.   &  Bed.  dale  v.  London,  C.  k  D.  Ry.  Co.,  L.  R. 

Neg.  (4th.  ed.)  sec.  301 ;  2  Thomps.  Neg.  10  Ex.  C.  86 ;  Fisher  v.  Val  de  Trarera 

789 ;  infra,  sec.  1087.  Asphalte  Co.,  L.  R.   1  C.  P.  Dir.  511, 

^  Boston  V,  Worthington,  10  Gray,  496  distinguished.    See  LoweU  v.  Boston  ft  L. 

(1859);  Milfoid  o.  Uolbrook,  9  Allen,  17;  R.  R.  Corp.,  28  Pick.  24,  holding  that  the 

Portland  r.  Richardson,  54  Me.  46  1866);  municipal  corporation  is  not  in  pari  delicto 

Teazle  r.   Penobscot  R.  R.  Co.,  49  Me.  with  the  party  by  whose  direct  act  the 

119;  Troy  v.  Troy  ft  L.  R.  R.  Co.,   49  defect  exists.    8.  p.  Brookville  r.  Arthurs 

K.  Y.  657  (1872);  Brooklyn  v.   K  City  (Pa.),  18  AtL  Rep.  1076  (1890);  s.  o.  1 

B.  R.  Co.,  47  K.  Y.  475,  and  cases  cited.  Chicago  Law  Jonm.  (n.  8.)  111.     If  the 

Jh,  481.  injured  party  shall  first  recover  from  the 

The  city  may  recover  against  the  an-  city,  the  person  causing  the  injury  appear* 

thor  of  the  defect,  who,  being  notified,  ing  in  the  action  and  defending,  the  meaa- 

neglected  to  defend,  not  only  the  amount  nre  of  damages  in  an  action  against  him 

of  the  judgment  recovered  against  it,  but  by  the  city  is  the  amount  of  the  judgment, 

also  reasonaUe  expenses  in  defending  that  interest,  and   taxable   costs.     Unless  an 

action,   including   counsel    fees.      West-  appeal  from  the  judgment  shall  have  been 

field  p.  Mayo^  122  Mass.  100  (1877);  s.  c.  taken  by  the  city  at  his  instance,  he  is 

S8  Am.  Rep.  292,  where  the  subject  is  not  liable  for  the  costs  thereof.     Ottumwa 

instruetively  considered  by  Lord,  J.    A  v.  Parks,  43  Iowa,  119  (1876). 

Botioe  from  the  town  to  the  defendant,  '  (Chicago  v.  Robbins,  2  Black  (U.  S.), 

stating  that  an  action  had  been  begun  418  (1862),  per  Davis,  J.;  s.  c.  4  Wall, 

against  it  by  the  party  injured,  the  site  of  657  (1866),  in  both  of  which  it  is  held 

the  iigniy,  the  court  in  which  the  action  that  U  is  not  necessary  that  the  notice  should 

was  brought,  and  calling  upon  the  de-  have  been  express  or  formal.     Catterlin  v. 

fendant  to  defend  the  action,  is  sufficiently  Frankfort,  79   Ind.  547;  Keokuk  v,  E. 

fiUI  and  precise.     Westfield  v.  Mayo,  122  Indep.  Sch.  Dist,  53  Iowa,  852.     Effect 

Mass.  100  (1877);    Milford  v.  Holbrook,  of  record  in  former  action.    King  o.  Chase, 

9  AUen,    17 ;    Boston   v.    Worthington,  15  N.  H.  1 ;  Littleton  r.  Richardson,  84 

10  Gray,  496.  As  a  general  rule,  when  N.  H.  179,  187  (1856),  and  cases  cited, 
a  party  is  called  upon  to  defend  a  suit  where  the  subject  is  ftdly  examine<L  Bos- 
ibonded  upon  a  wrong  for  which  he  ton  v.  Worthington,  10  Gray  (Mass.),  496; 
Is  held  responsible  in  law  without  mal-  Brooklyn  r.  B.  City  R.  R.  Co.,  47  N.  Y. 
ibaaanoe  on  his  part,  but  because  of  the  475  (1872);  Westchester  v.  Apple,  35  Pa. 
wrongful  act  of  another,  against  whom  he  St.  284  ;  Portland  v.  Richardson,  54  Me. 
Iiaa  a  remedy  over,  if  he  has  notified  the  46  (1866);  Troy  p.  Troy  ft  L.  R.  R.  Co., 
other  to  appear  and  defend  the  suit,  coun-  supra.  If  defendant  is  not  estopped  by 
■el  fees  are  the  natural  and  necessary  con-  the  record  of  the  former  suit,  it  must  be 
sequence  of  the  wrongful  act  of  the  other,  shown  that  the  municipality  was  legally 
and  may  be  recovered  as  part  of  the  dam-  liable  for  the  iigury  for  which  a  recovery 
agea.  'Westfield  v.  Mayo,  supra;  Reggio  was  had  against  it.  Cases  «u/>ra;  Sheann. 
«.  Biaj^otti,  7  Cush.  (Mass.)  166  ;  Baxen-  ft  Red.  Neg.  (4th  ed.)  sec.  801. 
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§  1036.  Same  subject  —  It  has  been  held  that,  where  an  injoiy 
has  resulted  from  a  defect  in  the  sidewalk,  n^ligently  permitted  I^ 
the  city  to  continue,  and  for  which  the  city  is  compelled  to  pay, 
there  is  no  recourse  aver  in  favor  of  the  city  against  the  owner  of  the 
lot  in  front  of  which  the  defect  existed,  and  no  liability  on  the  part 
of  such  owner  to  the  party  injured,  arising  from  the  mere  fact  of 
ownership.  Before  the  lot-holder  can  be  held  responsible,  there 
must  appear  some  neglect  of  a  legal  duty  on  his  part^  or  he  must 
have  trespassed  upon  the  sidewalk  by  obstruction  upon  the  surface, 
made  excavation  beneath,  or  done  some  act  rendering  the  same 
unsafe,  and  such  negligence,  obstruction,  excavation,  or  act  must 
have  caused  the  injury.^ 

§  1037.  Where  Street  is  rendered  defeotlve  by  the  Aot  of  a 
RaUroad  Company;  Action  over.  —  Towns  and  cities  in  the  Xew 
England  States  are  obliged,  as  we  have  seen,  by  statute,  to  keep 
their  highways  and  streets  in  repair;'  and  railroad  eompania  in 
the  same  States  have  frequently  been  authorized  by  law  to  oonstrud 
their  roads  over  public  highways  and  streets,  the  effect  of  which  may 
be  to  cause  the  latter  to  be  out  of  repair.  Under  these  ciicum- 
stances  the  question  arises,  If  a  person  suffers  damage  by  reason  of 
a  defective  highway  or  street,  thus  occasioned,  who  is  responsible,— 
the  railroad  company  which  caused  the  defect,  or  the  town  or  city 
which  is  charged  with  the  general  duty  of  maintaining  and  keeping 
in  repair  the  public  ways  ?  The  course  of  decision  is  to  hold  the 
town  or  city  primarily  responsible  to  the  person  sustaining  the 
injury,  thus  compelling  it,  when  held  liable,  to  seek  indemnity  from 
the  railroad  company.^    In  such  a  case  the  railroad  company  is 


^  Janscn  v,  Atchison,  16  ElaiL  858 
(1876).  The  text  states  with  slight  alter- 
ations the  point  decided  in  the  language 
of  the  head-note  prepared  by  the  judges. 
AnU^  sees.  1027,  note,  1033,  note. 

2  Ante,  sees.  1000-1017. 

»  PhilliiM  i;.  Veazie,  40  Me.  96  (1855); 
Wellcome  v.  Leeds,  61  Me.  313  ;  Currier 
V.  Lowell,  16  Pick.  170  (1834),  cited 
infra;  Elliott  r.  Concord,  27  N.  H.  204 
(1853);  Winship  v,  Enfield,  42  N.  H. 
197;  Batty  v.  Duxbury,  24  Vt.  155  (1852); 
Willurd  V,  Newbury,  22  Vt.  458(1850); 
Barber  v.  Essex,  27  Vt.  62  ;  Roxbury  v, 
Boston  &  P.  R.  R.  Corp.,  6  Cush.  (Mass.) 
430  ;  Redtield  on  Railways,  391  ;  People 
V,  Brooklyn,  65  N.  Y.  349  (1876);  Sides 
w.  Portsmouth,  59  N.  H.  24.     The  rule 


holds  good  in  some  other  States.  Cuip 
bell  i;.  Stillwater,  32  Minn.  808;  Steobes- 
ville  r.  McGiU,  41  Ohio  St.  285  ;  Aston  w. 
McCluie,  102  Pa.  St  822.  Sute  v.  Gtf^ 
ham,  37  Me.  451,  holds  the  same  doctriiie 
as  to  bridges.  See  further  on  this  sniped, 
arUe,  sees.  707,  708,  and  note ;  also,  an. 
933,  note;  Eittredge  v.  Milwaukee,  S8 
Wis.  46.  As  to  liability  for  defecU  at  tkt 
crossing,  Davis  v,  Leominster,  1  AllffS 
(Mass.),  182 ;  suprcL^  sec  996,  note. 

The  traveller  may,  of  coarse,  eket  to 
proceed  at  once  against  the  laUrosd  com- 
pany if  he  chooses.  Lowell  v.  Boston  k 
L.  R.  R.  Corp.,  23  Pick.  24,  31 ;  Elliott  % 
Concord,  27  N.  H.  204  (1853),  constming 
statute.  See,  also,  Willard  v„  N^wbcrr, 
22  Vt.   458 ;  Batty  v.  Duxbory,  24  Vt. 
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liable  to  the  town  or  city  for  its  neglect,  or  that  of  its  workmen, 
and  for  the  neglect  of  the  workmen  of  a  contractor  who  had  agreed 
to  construct  the' railroad  for  a  stipulated  sum.  But  the  town  or  city 
can  only  recover  of  the  railroad  company  aiTigle  damages^  although  it 
had  to  pay  double  damages ;  nor  can  it  recover  from  the  railroad 
company  the  costs  and  expeTiaes  of  the  action  brought  by  the  traveller 
against  it,  unless  the  action  was  defended  at  the  request  of  the  rail- 
road company,  or  for  its  benefit.^ 


165.  The  primary  daty  is  in  the  city, 
although  as  hetween  it  and  a  street  raU- 
way  company  the  latter  is  bound  to  repair. 
WatK)n  «.  Tripp,  11  R.  I.  98  (1874);  s.  c. 
28  Am.  Bep.  420,  following  cases  above 
cited,  and  distingoishing  upon  the  statutes 
applicable.  Sawyer  v.  Northfield,  7  Cush. 
490;  White  v.  Quincy,  97  Msss.  430. 
See  wufKU^  sec  1027.  Mandamus  held  to 
lie  to  compel  railroad  company  to  level 
and  grade  the  street  so  as  to  render  the 
use  thereof  at  the  railroad  crossing  safe  and 
convenient  for  the  public  Indianapolis  ft 
C.  B.  B.  Co.  V,  State,  87  Ind.  489.  AntCy 
sec  836.  In  the  same  State  a  railroad  com- 
pany was  held  liable  in  damages  for  injury 
occasioned  by  resson  of  the  eonstruction  of 
a  raited  raUroad4raek  along  a  street  of  a 
cUy^  thereby  causing  the  vxUer  from  rains 
and  freshets  to  flow  upon  adjacent  real  es* 
tats,  and  also  for  iigury  occasioned  by 
retaon  of  the  construction  of  an  embank- 
ment on  a  street  approaching  a  street  cross- 
ing of  said  track,  in  front  of  a  lot  in  a  city 
oocnpied  by  a  dwelling-house,  thereby  ren- 
dering the  approach  to  the  lot  in  front  on 
snchstreet  impossible  for  carriages,  wagons, 
and  vehicles,  and  inconvenient  for  foot 
passengers.  Indianapolis,  B.  k  W.  By.  Co. 
V.  Smith,  52  Ind.  428  (1876).  See  chapter 
on  Streets,  ante,  as  to  the  rights  and  liabil- 
itiea  of  railway  comi^anies  in  such  cases. 
These  depend  upon  the  extent  of  legisla- 
tive authority  conferred  upon  the  com- 
panies, the  extent  to  which  it  may  be 
constitutionally  conferred,  and  whether 
the  valid  statutory  authority  has  been 
pvoperly  pursued.     See  post,  sec  1050. 

In  Massachusetts  a  town  is  not  respou- 
tittle  for  injuries  sustained  by  a  traveller 
on  a  highway  by  the  running  of  the  cars 
of  a  railroad  company  across  the  highway. 
Vinal  V,  Dorchester,  7  Gray,  421  (1856). 
The  case  of  Currier  v,  I^owell,  16  Pick. 


170,  carries  the  liability  of  towns  to  its 
extreme  limits.  Ih,,  per  Shaw,  C.  J. 
Nor  by  reason  of  a  telegraph  post  erected 
by  authority  of  the  law  within  the  limits 
of  the  highway.  Young  v.  Yarmouth, 
9  Gray  (Mass.),  386  (1857);  aiUe,  sec 
698. 

1  Lowell  V,  Boston  &  L.  B.  B.  Co.,  23 
Pick.  24  (1839),  growing  out  of  Currier  v, 
Lowell,  16  Pick.  170  (1889) ;  8.  P.  Lowell 
V.  Short,  4  Cush.  (Mass.)  275  (1849) ;  Same 
V,  Spaulding,  lb,  277;  Willard  v.  Newbury, 
22  Yt  458.  See  on  this  subject,  Bex  v, 
St  George  Par.,  3  Campb.  222  (1812) ; 
Bex  0.  Liverpool,  3  East,  86  (1802);  Little- 
ton V.  Bichardson,  34  N.  H.  179  (1856). 
Remedy  over  against  author  of  nuisance. 
AnU,  sees.  1032-1036. 

In  a  case  against  the  city  of  St.  Louis 
it  appeared  that  by  the  charter  the  city  had 
exclusive  control  over  its  own  sewers,  and 
it  was  also  authorized  to  allow  or  refuse 
to  allow  railway  companies  to  construct 
their  roads  along  the  streets.  The  city 
gave  its  assent  to  the  construction  of  an 
underground  railroad  in  one  of  its  streets, 
reserving  the  right  to  supervise  the  re- 
moval and  reconstruction  of  any  sewer 
that  might  become  necessary.  It  became 
necessary  in  the  progress  of  the  work  to 
remove  and  reconstruct  a  sewer.  By 
reason  of  the  negligence  of  the  railway 
company's  contractor  in  rebuilding  the 
sewer,  the  foundation  of  the  plaintiff's 
house  fronting  on  the  street  gave  way. 
The  city  was  held  liable  for  the  injury, 
and  it  was  no  defence  that  its  officers  had 
failed  to  exercise  supervision  and  control 
over  the  work.  It  was  neglect  of  duty  not 
to  have  done  so.  Fink  v,  St.  Louis,  71 
Mo.  52 ;  8.  c.  23  Alb.  L.  J.  77.  General 
doctrine  as  to  the  primary  liability  of  the 
city  as  respects  the  public.  Supra,  sec 
1027. 
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CivU  Liability  in  respect  of  Swrface-  Water,  Drains,  and  Sewers, 

§  1038  (797).    Overflow  of  ^7ater  on  Private  Propertj ;  Dtettae- 
tion  between  Natural  Streams  and  8arfiEU$e  Water.  —  In  this  oonnee- 

tion  may  be  considered  the  liability  of  municipal  corporations  f&r 
injuries  to  private  property  in  consequence  of  being  overflowed  inik 
water  caused  by  improvements  made  or  work  done  upon  the  streets^ 
under  their  authority.  And  here  it  is  important  to  distinguish  be- 
tween natural  streams  flowing  in  channels  between  detiued  and 
actual  banks,  and  surface  waier,  caused  by  rain  or  melting  snov; 
for  the  law  relating  to  them  is  essentially  different,  and  the  powm 
of  the  municipality  much  greater  with  respect  to  the  latter  than  tbe 
former.^    Assuming  the  stream  to  be  of  the  former  character,  and 

Where  a  city  coancil  gaye  a  railroad  Charlet,  49  Mo.  509  (1872),  at  to  '*lir. 

company  the  right  to  construct  its  track  ing"  and  "permanent**  stream.    Imkrr. 

along  a  public  street,  and  the  company,  Springfield,  55  Ma  119,  127  (1874);  Bini 

under  the  right  so  conferred,  made  exca-  v,  Hannibal,  71  Mo.  449  ;  Flagg  v.  Wcr^ 

rations  along   such  street,  so  that  the  cester,  13  Gray,  601,  607  ( 1859),  and  cmm 

plaintiffs   were   deprived    of    convenient  there  dted  by  Merrick^  J.  ;  Goodala  i. 

access  to  and  from  the  street  and  their  Tuttle,  29  N.  Y.  459  (1864);  Gould  % 

lots,  and  the  lots  and  tenements  thereon  Booth,  66  N.  Y.  62  (1876),  noted  ia^ 

were  subject  to  injury  by  the  caving  and  sec.  1041,  note  ;  KeUogg  v,  Thompaon,  66 

falling  of  the  street  and  lots,  it  was  held  N.  Y.  88  (1876) ;  Vandenreile  «.  Tiylor, 

by  the  Supreme  Court  of  Illinois  (as  to  65  N.  Y.  841  (1875).     Text  sppnmd. 

the  line  of  decision  therein  in  such  cases  Helena  v.  Thompeon,  29  Ark.  569,  5T4 

tee  infra,  sec.  1041,  note)  that  the  city  (1874),  by  English^  0.  J.     '*  The  nik  ii 

was  liable  to  the  plaintiffs,  in  an  action  on  different    as    to    snr&oe- water.**      Lit& 

the  case,  for  the  injury  caused  by  such  Rock  v.  Willis,  27  Ark.  572 ;  Macoailxr 

excavations.    JJrcfsc,  J.,  says,  " The  case  v,    Godfrey   (water-coarse    what?),    106 

of  Moses  V,  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Mass.  219  (18n);  s.  c.  11  Am.  Rep.  S49; 

Co.,  21  111.  516,  and  that  of  Murphy  v.  Briscoe  v.  Drought,  11  Ir.  a  L.  B.  250 ; 

Chicago,  29  IlL  279,  were  decided  long  an-  Wood  v.  Ward.  8  Exrh.  ( W.  H.  4  &) 

terior  to  the  adoption  of  the  present  Con-  748  ;  Hoyt  v.  Hudson,  27  Wis.  656  ;  &  c 

stitution,  and  are  essentially  modified  by  9  Am.  Rep.  478.    Van  Pelt  v.  Davenpdrt, 

Kevins  v.  Peoria,  41  111.  502,  and  also  by  42  Iowa,  808  (1875) ;  8.  c.  20  Am.  Bcp^ 

Indianapolis,  B.  &  W.  Ry.  Co.  v.  Hartley,  622,  appears,  although  the  facts  are  w/t 

67  111.  439.    We  are,  as  time  advances,  the  very  fully  reported,  to  have  been  m  eMi 

more  convinced  of  the  justice  of  the  views  where  surface-water  was  «f  hadt  on  ths 

announced  by  this  court,  — that,  in  the  ex-  plaintifTs  premises  (below  the  level  of  tbi 

ercise  of  power  conferred  upon  a  nmnicipal  street)  in  consequence  of  the  inmUcHit 

authority,  private  rights  must  be  regarded;  size  of  the  culvert  constroeted  acriMi  • 

that  individual  property  is   not  at  the  ravine  by  the  city  in  the  course  of  ezteod- 

mercy  of   municipal  power."     Pekin  «.  ing  its  streets,  and  constructed  for  the  pm* 


Brereton,  67  III.   477  (1873).     See,  also,  pose    of   conducting   away   the 

Stack  r.  East  St.  Louis,  85  111.  377  (1877),  water.    Before  the  culvert  was  made  tbi 

and  Cumberland  v.  Willison,  50  Md.  138.  surface-water    flowed    along    the    ravfii 

Ante,  sec  900  et  sfq.  without  iigury  to  the  plaintiff.     In  hmfj 

^  8  Kent  Com.  439,  440;  2  Washb.  Real  showers  the  culvert  was  too  small  to  esny 

Prop.  64,  pi.  40;  1  West.  Jur.  12,  Article  off  all  the  water  rapidly  enough  to  pi^ 

on  "Surface  Waters."    See  Rose  v,  St.  vent  its  flowin|f  back  on  the  property cf 
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that  the  municipality  is  without  any  valid  legislative  powers  chan- 
ging what  would  otherwise  be  the  legal  rights  of  the  parties,  its  au- 
thorities under  the  general  power  to  grade  and  improve  streets,  or 
construct  public  improvements  beneficial  to  it,  cannot  deprive  others 
of  their  legal  rights  in  respect  of  the  water-course,  or  injure  the 
property  of  others  by  badly  constructed  and  insufficient  culverts  or 
passageways  obstructing  the  free  flow  of  the  water,  without  being 
liable  therefor.^ 

the   plaintiff.      The   court   held,   as  we  ton,  38  Vt  850  (1865);  Helena  v.  Thomp- 

undentand  the  opinion,  that  the  city  was  son,  29  Ark.  569  (1874);  Groton  v.  Haines, 

bound  to  nse  reasonable  care,  jadgment,  86  N.    H.   388 ;  Gilman  v.  Laconia,  55 

and  sViU  in  determining  the  size  of  the  N.  H.  130(1875);  s.  c.  20  Am.  Rep.  175; 

culvert  (the  point  in  controversy  in  the  Aurora  v.  Love,  93  111.  521 ;  Wheeler  v. 

ease),  otherwise  it  would  be  liable  ;  and  it  Worcester,   10  Allen,  591  (1865),  where 

farther  held  that  it  had  discharged  its  Colt,  J.,  states  carefully  some. of  the  duties 

whole  duty,  so  as  to  relieve  it  from  lia-  of  a  municipal  corporation  in  bridging  a 

bilitj,  if  it  had  committed  the  matter  of  water-course.     Stack  v.  East  St.  Louis,  85 

the   size  to  a  comfietent  civil  engineer,  IIL   377  (1877);  Mootry  v.  Danbury,  45 

who  drafted  plans  providing  for  a  culvert  Conn.  550  ;  Parker  v.  Lowell,  11   Gray, 

which,  in  his  judgment,  would  be  large  353  (1858) ;  Perry  v.  Worcester  (action  of 

enough,  but  in  which  it  afterwards  ap>  tort  for  back-water),  6  Gray,  544  (1856) ; 

peaied  he  was  mistaken.    See  also,  Hoehl  Sprague  v.  Worcester,  13  Gray,  193  (1859) 

9.  Mnaeatine,  57  Iowa,  444;  post,  sees,  (same  bridge  as  in  case  last  cited);  Law- 

1046-1051  a.  rence  v.  Fairhaven,  5  Gray,  110  ;  Talbot  v. 

*  Barron  v.  Baltimore,  2  Am.  Jur.  203,  Whipple,  7  Gray,    122  ;    Rochester  W. 

•pptoved  in  Stetson  v.  Faxon,  19  Pick.  Lead  Co.  v,  Rochester  (poorly  constructed 

147,  158  (1837) ;  and  see,  also,  Thayer  v,  culvert),  3  N.  Y.  463  (1850),  explained  by 

Boston,   lb.  510  ;  Gardner  v,   Newburgh  Deiiio,  C.  J.,  in  Mills  v,    Brooklyn  (in- 

(cliverting  water-course),  2  Johns.  (N.  Y.)  adequate  sewer),  32  N.  Y.  489   (1865)  ; 

Ch.   162  (1816)  ;  Kellogg  v.   Thompson  s.  c.  5  Am.  L.  Reg.  (n.  8.)  33,  and  note ; 

(diverting   water-course    from  highway),  distinguished  in  Seifert  v.  Brooklyn,  101 

ed  N.  Y.  88  (1876)  ;  Phinizy  v,  Augusta  N.  Y.  136  ;  post,  sec.  1051,  note  ;  Gould 

Conndl,  47  Ga.  260  (1872).     See  IndUn-  v.  Booth,  66  N.  Y.  62  (1876)  ;  Smith  o. 

apolis  f^.    I^awyer,   38  Ind.   348  (1871);  New  York  (obstruction  in  sewer),  66  N.  Y. 

Rioe  V.  Evansville,  108  Ind.  7  ;  Crawfords-  295  (1876) ;  Kobs  v.  Minneapolis,  22  Minn. 

TiUe  V.   Bond.  96  Ind.  236  ;  Kemper  v.  159, 164  (1875);  Powers  w.  Council  Bluffs, 

Looiiville,  14  Bush,  87  ;  Bams  v,  Hanni-  50  Iowa,  197  ;  Ross  v.   Madison  (insuffi- 

bal,   71   Mo.   449  ;  Pye  v,   Mankato,   36  cient  culvert),  1  Ind.  281  (1848)  ;  s.  c.  3 

MiniL.  873  ;  Morse  v.  Worcester  (bill  in  Ind.  236  (1851) ;  Dayton  v.  Pease,  4  Ohio 

eqnitj  by  property  owner  against  munici-  St.  80  (1854) ;  Philadelphia  v.  Randolph, 

pftUty  »  139  Mass.  389  (1885);  Stanchfield  4  WatU  &  S.  (Pa.)  514  ;  Collins  v.  Phila- 

V.  Newton,  142  Mass.  110  (1886).     A  city  delphia,  93  Pa.  St  272  ;  Rose  v,  St.  Charles 

owning  the  bed  of  a  river  and  having  the  (back-water),  supra.    Good  faith  and  hon- 

ri^bt  to  divert  and  sell  water  to  its  citi-  est  exercise  of  judgment  are  no  defence 

lens  held  not  liable  for  damages  to  private  in  an  action  caused  by  inadequate  artificial 

imificrty  caused  by  a  sudden  and  unex-  water-way.     Perry  v.   Worcester,   supra, 

peeted  overflow.     Moore  v.  Los  Angeles,  Liability  does  not  extend  to  extraordinary 

7S  Cbl.  287  ;  ante,  sec  146,  note  ;  supra,  freshets   (Sprague  v.   Worcester,   supra), 

aee.   986  ;    Bhearm.   k  Red.   Neg.    (4th  except  such  as,  looking  at  the  history  oil 

ed.)  sec.  274.  the  stream  in  this  respect,  may  be  "rea- 

iNStriTiciENT  OR  DEFECTIVE  WATER-  sonably  expected  occasionally  to  occur." 

WATS  OE  CULVERTS.    Haynes  r.  Burling-  Per  Chancellor  WaZworth,  New  York  ti 
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§  1039  (798).    LiabiUty  in   respect    of   Sorfaoe-water.  ^-  As  to 

8urfac&-water,  quite  different  principles  apply.  This  the  law  very 
largely  regards  fas  Lord  Tenterden  in  an  analogous  case  phrased  it) 
as  a  common  enemy,  which  every  proprietor  may  fight  or  get  rid  of 
as  best  he  may.  The  reports  contain  many  instances  in  which 
it  has  been  sought  to  make  municipal  corporations  liable  for  dam- 
ages caused,  in  various  ways,  by  surface-water  to  private  property. 
Eeference  will  fii*st  be  made  to  cases  in  which  the  work  of  grading 
or  improving  the  streets  has  been  the  cause  of  the  injury.  Where  the 
damage  has  resulted  solely  as  a  consequence  of  the  proper  execu- 
tion of  a  legal  power  by  the  corporation,  it  falls  within  the  princi- 
ples already  discussed,^  and  there  is  no  implied  liability  therefor. 

Bailey,  2  Denio  (N.  Y.),  433,  followed  by  gutters  at  their  own  ezpenae,  and  aooiid- 

Madison  v,  Ross,  8  Ind.  236  (1851).    See,  ing  to  prescribed   plans,   one  who  ctmr 

also.  Smith  v.  New  York,  66  N.  Y.  295  structed  a  gutter  of  cobblestones  initeid 

(1876) ;  Lynch  v.   New  York,  76  N.  Y.  of  flat  stones,  as  specified,  was  not  slkwed 

60  ;  Cumberland  v.  Willison,  50  Ind.  138  ;  to  recover  damages  from  the  city,  osnMd 

Johnston  v.  Dist  of  Columbia,  118  U.  S.  by  the  percolation  of  water  tbroogfa  the 

19.     Where  land  is  wrongfxdly  overflowed  gutter  as  laid  upon  his  property.    Watm 

the  true  fneasure  of  damages  is  the  fair  v.  Kingston,  \\i  N.  Y.  sis  (1889).    Set 

rental  value  of  the  ground  which  was  over-  as  to   surface-waters    generally  a  nseftd 

flowed,  and  not  the  possible,  or  even  prob-  article  by  Mr.  J.  C.  Thomson,  83  Am. 

able,  profits  tliat  might  have  been  made  Law  Rev.  372  (1889),  where  the  aothori- 

had  the  land  not  been  overflowed.    Chicago  ties  are  collected.     In   this   article  tht 

V.  Huenerbeiu,  85  lU.  594  ;  Loughran  v,  writer  points  out  that  the  remark  of  Loid 

Des  Moines   (overflow  from  sewers),   72  Teiderden   referred   to   in   the  text  vii 

Iowa,   382.    Where  a  city  is  liable  for  originally  made  in  Bex  v,  Comm*n  of 

damages  resulting  from  its  having  adopted  Sewers  of  Pagham,  8  E.  &  C.  855,  860, 

a  defective  plan  for  a  drain,  the  damages  where  those  commissioners   had   eraetni 

accrue  to  him  who  owned  the  property  at  certain  works  to  prevent  encroachment  ^fj 

the  time  of  the  injury,   and   his   right  the  sea,  the  eflect  of  which  was  to  font 

thereto  is  not  aflected  by  his  having  sold  the  water  against  another  portion  of  tht 

the  prop<)rty,   after  having  instituted  a  coast    The  action  was  mamdamiu  to  cofli- 

suit  for  damages.     Seymour  v.  Cummins,  pel  the  commissioners  to  haye  danii^ 

119  Ind.  148  (1889).  assessed,  or  to  erect  further  worku    Lad 

1  AnU,  sees.  988-990;  poH,  sees.  1040,  TeiUerden  said  (Ih.  p.  860):  "The set ii 

1048  et  aeq. ;  Wakefield  v,  Pawtucket,  12  the  eomnuin  enemy  to  all  proprieton  at 

R.  I.  75  ;  Inman  v.  Tripp,  11  R.  I.  620,  that  part  of  the  coast.  ...  I  am  of  ofon 

noticed   infra,    sec.    1041,   note  ;    Smith  ion  that  the  only  safe  mle  tolay  downii 

V.  Tripp,    13   R.    I.    152;   Gilfeather  v.  that  each  land-owner  for  himself  may  erect 

Council  Bluffs,    69   Iowa,    310  ;    Bloom-  such  defences  for  the  land  under  his  on 

ington  V.  Brokaw,  77  111.  194  (1875).    The  as  the  necessity  of  the  case  leqoires,  Issr- 

fact  that  a  city  authorized  the  construction  ing  it  to  others,  in  like  manner,  to  protect 

of  a  railway  upon  a  street  will  not  render  themselves  against  the  common  enenj." 

it  liable  for  damages  caused  by  surface-  Mr.  Thomson  thinks  that  the  exi 


water  flowing  ujwn  private  premises  when     does  not  apply  so  appropriately  to  sarfve- 
the  embankment  which  turned  it  upon     waters  as  in  the  case  before  Lord  IMe^ 


them   was  not  located  upon  the  street,  den,  since  surface-waters  might  bs 

Callahan  v,   Des   Moines,   63  Iowa,  705.  fitly  denominated  a  common  nnissiMS.  A 

Where  an   onlinance   required   abutting  common  nuisance  is  Tery  moch  Uks  i 

owners  to  construct  sidewalks,  curbs,  and  common  enemy,  and  the  phr*—  •* 


^ 
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§  1040.  Same  subject.  — Authority  to  establish  grades  for  streets, 
ind  to  grade  them,  involves  the  right  to  make  changes  in  the 
mrface  of  the  ground,  which  may  aGfect  injuriously  the  adjacent 
>Toperty  owners ;  but  where  the  power  is  not  exceeded,  there  is  no 
lability,  unless  created  by  special  constitutional  provision  ^  or  by 
itatute  (and  then  only  in  the  mode  and  to  the  extent  provided), 
or  the  consequences  resulting  from  the  power  being  exercised  and 
properly  carried  into  execution.  On  the  one  hand,  the  owner  of 
ihe  property  may  take  such  measures  as  he  deems  expedient  to 
seep  surface-water  off  from  him,  or  turn  it  away  from  his  premises 
>n  to  the  street ;  and,  on  the  other  hand,  the  municipal  authorities 
nay  exercise  their  lawful  powers  in  respect  to  the  graduation,  im- 
>rovement,  and  repair  of  streets,  without  being  impliedly  liable  for 
;he  consequential  damages  caused  by  surface-water  to  adjacent 
>roperty.* 

§  1041  (799).  Same  subject  Omission  to  provide  Drains.  —  It 
8  clear  that  there  is  no  liability  on  the  part  of  a  municipal  corpo- 
ation  for  not  exercising  the  discretionai^y  or  legislative  powers  it  may 
^assess  to  improve  streets,  and,  as  part  of  such  improvement,  to 
onstriLct  gutters  or  provide  other  means  of  draining  for  surface-waters, 
o  as  to  prevent  them  from  flowing  upon  the  adjoining  lots.^    And 

nemy  '*  has  boen  often  appUed  by  the  of  another,  it  is  not  liable  for  consequen- 

oarts  to  surface-waters.  tial  damages  by  surface-water  caused  by 

Negliqence  is  the  ground  of  the  liabUity  grading  and  improving  streets,  although 

9r  DEFBcrnrE  sewers  where  a  liability  ia  increased  quantities  of  surface-water  may 

\eld  to  exist.    Smith  v.  New  York,  66  N.  be  collected  thereon.    There  is  no  liability 

r.  S95   (1876);  Barton  v,   Syracuse,   86  in  such  case  unless  the  work  is  negligently 

^.  Y.  54;  McCarthy  v.  Syracuse,  46  N.  Y.  performed.    Weis  r.  Madison,  76  Ind.  241. 

94 ;  Niros  v,  Troy,  59  N.  Y.  500  ;  Seifert  If  a  city  adopts  a  proper  plan  for  con- 

'.  Brooklyn,  101  N.  Y.  86,  explaining  pre-  structing  a  drain,  and  allows  the  contrac- 

iocis  New  York  cases.     Post,  sec.  1051,  tor  to  use  his  own  methods  and  means  for 

lote ;  Thurston  v.  St.  Joseph,  51  Mo.  510  its  construction,  it  is  not  liable  for  dam- 

1878) ;  8.  c.  11  Am.  Rep.   463 ;  infra,  ages  resulting  from  his  negligence  ;  but 


1048-1051  a,  and  cases  cited.  where  the  plan  is  a  defective  one,  and  the 

^  Ante,  sees.  989  et  seq.  contractor  constructs  the  drain  according 

*  Text  approved.     Cairo  k  V.  R.  R.  to  the  plan,  the  city  is  liable  for  an  injury 

?o.  r.  Stevens,  73  Ind.  278  ;  Wilson  v,  resulting  from  its  negligence  in  devising 

Tew  York,  1  Denio,  595,  598 ;  Lynch  v.  the   plan.     Seymour  «.    Cummins,   119 

ffew  York,  76  N.  Y.  60 ;  Field  v.  West  Ind.  148.    See,  generally,  O'Brien  v,  St. 

>niige,  36  N.  J.  £q.  118  ;  Foster  v.  St.  Paul,  25  Minn.  381,  distinguishing  Lee  v, 

jofuis,  71  Mo.  157 ;  Stanchfield  v.  Newton,  Minneapolis,  22  Minn.  13,  Alden  v.  Minne- 

.4S  Mass.  110.     In  Davis  v,  Crawfords-  apolis,  24  Minn.  254,  and  RadcUrs  £x.  v. 

'iXk,  119  Ind.  1  (1888),  EllioU,  C.  J.,  Brooklyn,  4  N.  Y.  195. 
iting  the  prior  cases,  states  the  rule  in         •  Lynch  v.  New  York,  76  N.  Y.  60, 

ffuiuma  to  be  that  while  a  city  is  liable  approving  text;  Wilson  v.  New  York,  1 

D  damages  if  it  collects  water  in  an  arti-  Denio  (N.  Y.),   595  (1845),  cited  infra, 

Idal  channel  and  pours  it  upon  the  land  sees.  1043-1045 ;  Mills  v.   Brooklyn,  32 
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even  wheu  the  work  of  grading  the  streets  has  been  entered 
upon,  there  is  not  ordinarily,  if  ever,  any  liability  to  the  adjoining 
owner  arising  merely  from  the  non-<u^tion  of  the  corporation  in  not 
providing  means  for  keeping  surface-waters  from  property  situate 
below  the  established  grade  of  the  street^  There  are,  indeed,  cases 
which  go  further,  and  assert  that  there  is  no  such  liability  where, 
in  making  improvements  upon  streets  or  elsewhere,  atUhcrized  bf 
law,  surface-waters  are  purposely  turned  from  one's  own  land  to 
that  of  another,  —  from  the  street  directly  upon  the  adjacent  prop- 
erty owner.* 

N.  Y.  489  (1865);  the  above  cases  ez-  v.  Clinton,  79  Mo.  603 ;  Kehrer  v.  Bid- 
plained  and  distiuguished,  Seifertv.  Brook-  mond,  81  Vt.  745,  quoting  tezt^ 
lyn,  101  K.  Y.  36  ;  post,  sec.  1051,  note ;  In  Gould  v.  Booth,  66  N.  Y.  62,  <S 
Flagg  V.  Worcester,  13  Gray,  601  (1869)  ;  (1876),  Church,  C.  J.,  says  :  "TheaatllO^ 
Boll  V.  Augusta,  34  Ga.  326  (1866) ;  Carr  ities  are  uniform  in  vitai'ii/afiitii^  a  dutm> 
V.  Northern  Liberties,  35  Pa.  St.  824  tion  between  an  inlerference  with  a  nauUnf 
(1860);  Grant  v.  Erie,  69  Pa.  St  420;  stream^  and  th€  txercise  of  lawful  dtmiMM 
Allentown  v.  Kramer,  73  Pa.  St  406 ;  over  one*s  own  property  which  eoiuepM' 
Smith  V.  New  York,  66  K.  Y.  295 ;  Fair  tially  interferes  with  surface  drainajt,' 
V.  Philadelphia,  88  Pa.  St  809  ;  Mont-  And  in  the  case  last  cited,  the  Coutal 
gomery  Council  v,  Gilmer,  33  Ala.  116  Appeals  held  that  commisaioneri  of  hi|^ 
(1858)  ;  s.  0.  26  Ala.  665  ;  Atchison  v,  ways  were  not  liable  (where  no  action  vu 
Challiss,  9  Kan.  603,  overruling  Leaven-  given  by  statute)  to  the  owner  of  lind 
worth  V.  Casey,  McCahon  (Kan.  Ter.),  adjoining  a  highway  lor  dam^get  caofsd 
124;  Bennett  v.  New  Orleans  (omission  by  a  culvert,  in  an  embankment  constnict- 
to  repair  draining  machine),  14  La.  An.  ed  by  them,  which  was  InsofficieBt  to  cniy 
120  (1859);  supra,  sec.  753;  Aurora  o.  off  the  surface-water.  Moran  n.  McClean^ 
Pulfer,   56  111.  270  (1870)  ;  Schattner  v.  63  Barb.  185,  distingnished.     Supn, 


Kansas  City,  53  Mo.  162  (1873) ;  Spring-  1038,  1039. 
field  V.  Spence,  40  Ohio  St  665.    Render-        >  Turner  r.  Darmmith,  13  Allen  l^m.), 

son  V,  Minneapolis,  32  Minn.  319,  where  a  291  (1866)  ;  Franklin   v.  Flak,   Jb.  tW  i 

change  of  grade    had    rendered  the  old  Greeley  v.  Me.  Cent.  R.  R.  Ca,  63  lU 

drains  and  sewers  useless  to  carry  off  the  200   (1865)  ;  Dickinson  9.   Worcester,  1 

water  from  plaintiff's  land.     It  was  held  Allen,    19  (1863) ;  Gannon  v,  Hargp/kn, 

that  the  city  was  not  liable  for  not  provid-  10  Allen,   106 ;  Flagg  r.    Worcester,  19 

ing  a  means  of  carrying  off  the  water.  Gray,  601;  Barry  v.  Lowell,  8  Allen,  lf7i 

Glossop  V.  Heston  Local  Board,  L.  R.  12  Parks  v,  Newbuiyport,  10  Gray,  28 ;  Bu- 

Ch.    Div.    102;    Att'y-Gen.   t;.   Dorking  goro.  I^ansil,  61  Me.  521  (1863).    Ond- 

Union,  L.  R.  20  Cb.  Div.  595,  construing  pare  Brine  v.  Gt  West  Ry.  Co.,  110  Ei^ 

acts  of  Parliament,  and  holding  that  the  Com.  L.  (2B.  &S.)  402  (1862);  Fninoftf 

remedy  for  failure  of  the  board  to  dischai^  v.  Saginaw,  8  Mich.  684  ( 1 860) ;  FtttigRV 

an  im^ierative  duty  in  respect  of  drains  and  v.  Evansville,  25  Wis.  223  (1870);  Wifi 

sewers  was  mandamus  and  not  injunction,  v.  Hudson,  27  Wis.  656  (1871) ;  i.  c  I 

^  Same  authorities ;    supra,  sees.  949,  Am.  Rep.  478 ;  Lambar  v.  St  Louis,  15 

990 ;  Wilson  v.  New  York,  1  Denio,  595  ;  Mo.   610   (1852) ;  Adams  v.  Walker,  94 

Lynch  v.  Mayor,  &c.,  76  N.  Y.  60  ;  Imler  Conn.  466  (1867) ;   Kensington  CbonVi 

V,  Springfield,  55  Mo.  119  (1874)  ;  Baxter  v.  Wood,  10  Pa.  St   93  (1848);  EUiii^ 

V,   Providence,  12   R.  I.    310,  approving  Iowa  City,  29  Iowa,  229  (1870);  NcfiBi 

text;  8.  c.  17  Am.  Rep.  645.     Compare  9.  Peoria,  41  111.  502;  Anrtwrnv.  Reed,ll 

Aurora  v.    Reed,  57   111.   29  (1870),  and  lU.  21 ;  8.  o.  11  Am.  Rep.  I  ;  Aimn*^ 

JUinais  cases  there  referred  to.     Stewart  Gillett,  56  IlL  132 ;  Bloomiagton  9,  Br^ 
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§  1042.  XdabUity  for  PosltiTe  Acts.  —  We  agree  to  the  doctrine 
haX  the  municipality  is  not  bound  to  protect  from  surface-water  those 
rho  may  be  so  unfortunate  as  to  own  property  below  the  level  of 
he  street ;  nor  is  the  duty  a  perfect  one^  to  adopt  a  system  or  mode 
f  drainage  which  will  have  this  effect ;  and  if  one  be  adopted,  there 
I  in  general,  as  hereafter  shown,  no  liability  except  as  to  minis- 
srial  duties  in  connection  therewith.  It  is  possible  there  may  be 
o  middle  ground ;  but  we  are  unable  to  assent  to  the  doctrine  that 
y  reason  of  their  control  over  streets,  and  the  power  to  grade  and 
mprove  them,  the  corporate  authorities  have  the  absolute  and  un- 
onditional  legal  right  intentionally  to  divert  the  water  therefrom, 
B  a  mode  of  protecting  the  streets,  and  to  discharge  it,  by  artificial 
leans,  in  increased  quantities  and  with  collected  force  and  de- 
tmctiveness,  upon  the  property,  perhaps  improved  and  occupied, 
f  the  adjoining  owner.^ 


aw,  77  in.  194  (1875) ;  Alton  v.  Hope, 
B  in.  167  (1873) ;  O'Brien  v.  St.  Paul, 
5  Minn.  831 ;  Stack  o.  East  St  Louis,  85 
LL  877  (1877);  supra,  sec.  1088,  note; 
[ootry  V.  Danbury,  45  Conn.  550 ;  Young 
.  Leedom,  67  Pa.  St.  851  (1871). 
In  Inman  r.  Tripp,  11  R.  I.  520  (1877); 
.  c.  23  Am.  Rep.  520,  the  dty  of  Prov- 
lencejthe  real  defendant),  in  exercising 
s  power  to  grade  its  streets,  caused  snr- 
ice-water  which  formerly  flowed  in  other 
treetSt  and  other  surface-water  which  had 
renously  collected  in  a  pond  at  some 
istance  from  the  plaintiff's  property,  to 
e  tamed  and  carried  into  the  street  in 
ront  of  the  plaintiff's  property,  along 
rhich  it  flowed,  running  thence  into  the 
]jdntiff*s  cellar  and  well,  the  plaintiff's 
toperty  being  situate  at  the  lowest  point 
n  the  street ;  and  it  was  held  that  the 
ity  was  liable  for  damages,  thus  occa- 
ioned  by  what  the  court  regarded  as  the 
iTasion  of  the  plaintiff's  rights  of  prop- 
rty.  Dwfu,  C.  J.,  denies  that  the  city 
'  had  the  right  to  grade  its  streets  so  as 
9  collect  the  water  from  a  wide  area, 
9iDe  of  it  from  distant  puddles  or  ponds, 
nd  bring  it,  charged  with  the  filth  of  the 
treets,  to  the  margin  of  the  plaintifl*a 
ind,  and  then  empty  it  upon  his  land, 
nd  into  his  cellar  and  well,"  and  cites 
nd  approves  Kevins  v.  Peoria,  41  111. 
02 ;  Pettigraw  v.  Evansville,  25  Wis. 
38;  t.  c.  8  Am.  Rep.  50;  Ashley  v. 
*oit  Huron,  85  Mich.  296  ;  8.  o.  20  Am. 


Rep.  628  ;  8.  a  15  Alb.  L.  J.  81.  Seifert 
«.  Brooklyn,  101  N.  7.  86  j  Smith  v. 
Tripp,  18  R.  I.  152.  If  the  necessity 
for  the  drainage  is  caused  by  the  city, 
the  doctrine  of  the  text  (sec.  1041)  that  it 
is  not  bound  to  supply  drainage  does  not 
apply.  Ih,,  per  Cooley,  J.  Shearm.  k 
Red.  Neg.  (4th  ed.)  sec.  274  ;  infra,  sees. 
1045,  1051,  note.  See,  also,  Shawneetown 
V.  Mason,  82  lU.  887  (1876);  8.  c.  25  Am. 
Rep.  821 ;  supra,  sec.  1088,  note. 

1  See  and  compare  on  this  point,  in  ad- 
dition to  the  cases  last  referred  to,  Flagg  v. 
Worcester,  18  Gray  (Mass.),  601  (1859), 
and  Livingston  v,  McDonald,  21  Iowa, 
160  (1866);  Bentz  v.  Armstrong,  8  Watto 
&  S.  (Pa.)  40  (1844),  jemarks  of  Kennedy, 
J.;  Brine  o.  Gt.  Western  Ry.  Co.,  110 
£ng.  Com.  L.  (2  B.  &  &)  402  ;  infra, 
sees.  1048-1046  ;  Foot  r.  Bronson,  4  Lan- 
sing (N.  Y.),  47  (1871).  The  author  al- 
lows  the  last  sentence  in  the  text  to  stand 
as  originally  written.  The  many  cases 
since  decided,  cited  in  the  notes,  have 
found  and  defined  the  '*  middle  ground  " 
therein  referred  to,  and  adjudged  the  law 
to  be  as  stated  in  the  text.  Lynch  v.  New 
York,  76  N.  Y.  60,  approving  text.  If 
a  municipal  corporation  "  in  coostmcting 
streets,  sewers,  drains,  and  gutters  causes 
the  surface-water  of  a  large  territory,  which 
did  not  naturally  flow  in  that  direction,  to 
be  gathered  into  a  body  and  precipitated 
on  to  the  premises  of  an  individual,  occa- 
sioning damage  thereto^'*  it  has  been  held 
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§  1043  (800).  Same  snbjeot.  — If,  in  consequence  of  filling  streets 

and  cross-streets  to  the  established  grade  line,  water  is  eoUeeUd  in 

• 

liable.  Citing  Byrnes  v.  Cohoes,  67  N.  Y.  proprietor,  without  making  oompenatioi. 
204  ;  Bastable  o.  Syracuse,  8  Hun,  587  ;  Brown  o.  Samia,  11  Up.  Can.  Q.  B.  87 ; 
8.  c.  72  N.  Y.  64  ;  Noonan  v.  Albany,  79  lb,  125 ;  Perdue  v.  Chingoacoosy  Corpi, 
N.  Y.  470,  475  ;  Field  v.  West  Orange,  25  Up.  Can.  Q.  B.  61 ;  Harr.  Manic  Man. 
86  N.  J.  £q.  120  ;  8.  c.  29  AlU  L.  J.  (5th  ed.)  859,  522.  But  there  ia  nolis- 
897.  Per  Ruger,  C.  J.  Seifert  v.  Brook-  bility  for  ii^uria  from  natural  eoMmt, 
lyn,  101  N.  Y.  136,  143  ;  Herring  o.Dist  such  as  Yiolent  and  nnoaaal  stonni. 
of  Columbia,  8  Mackey  (Dist.  CoL),  572;  Snook  v.  Brantford,  14  Up.  Can.  Q.  E 
Blakely  v.  Devine,  86  Minn.  58  ;  Pye  v,  255.  The  power  to  repair  highways  mat 
Mankato,  86  Minn.  378  ;  Peters  v.  Fergus  be  reasonably  exercised.  Reed  «.  City  of 
Falls,  85  Minn.  549 ;  Rutherford  v.  Hoi-  HamUton,  5  Up.  Can.  C.  P.  269 ;  Croft 
ley,  105  N.  Y.  682  ;  Noble  W  St  Albans,  v,  Peterborough,  lb.  85.  A  munid|al 
56  Vt.  522  ;  McCluro  v.  Red  Wing,  28  council  has  no  right  to  bring  down  water 
Minn.  186  ;  Hitchins  v.  Frostbuig,  68  in  any  quantity  upon  the  land  of  an  indi- 
Md.  100  (1888),  approving  text  It  was  vidual,  and  leave  the  water  to  stsgiste 
held  on  general  principles,  and  not  as  we  there,  without  showing  that  it  could  not 
understand  it  in  virtue  of  any  constitu-  otherwise  have  been  got  rid  of,  and  with- 
tional  provision,  to  be  the  doctrine  in  out  showing  that  it  was  not  in  the  power 
Missaurit  which  was  regarded  as  consiBtent  of  the  council  to  lead  the  water  away  fran 
with  previous  decisions,  that  a  municipal  the  plainti£rs  land  after  the  councQ  had 
corporation  cannot,  in  the  construction  of  conducted  it  there.  See  Brown  «.  Samii, 
its  streets,  collect  surface-water,  and  then  11  Up.  Can.  Q.  B.  87  ;  Perdue  «.  Chii- 
by  means  of  drains  and  conduits  discharge  guacousy  Corp.,  25  Up.  Can.  Q.  B.  61 ; 
it  in  a  body  upon  the  lands  of  an  adjoin-  Rowe  o.  Rochester,  89  Up.  Can.  Q.  & 
ing  proprietor,  without  being  liable  in  590 ;  Attorney-General  «.  Hackney  Loal 
damages.  Bay,  C.  J.,  dissented,  in  an  Board,  L.  R  20  £q.  6i6. 
elaborate  opinion  reviewing  the  prior  cases  A  eorporation  baa  no  greater  i%ht  Una 
and  the  general  subject.  Rychlicke  v,  an  individual  to  collect  the  anrfiice-witer 
St.  Loais,  11  Southwest.  Rep.  1001  (1889);  from  its  lands  and  streets,  and  disckiiss 
8.  c.  29  Cent  Law  J.  289;  Davis  v.  Craw-  it  upon  the  land  of  another.  Bynieir. 
fordsville,  119  Ind.  1  (1889),  and  cases  Cohoes,  67  N.  T.  204 ;  Seifert  v.  Brook* 
cited ;  Cooley  on  Torts,  580  ;  anU,  sees,  lyn,  101  N.  Y.  186,  148,  per  Suger,  C.  J.: 
995  a-995  c.  In  Wisconsin  it  is  well  set-  Attorney-General  v.  Leeds,  L.  R.  5  Ch* 
tied  that  a  lot-owner  will  not  be  permitted  App.  583  ;  Noonan  v.  Albany,  79  K.  T. 
to  restrain  a  munieipaXity  from  construct-  470 ;  8.  c.  21  Alb.  L.  J.  774  ;  appcoved 
ing  drains  along  streets  or  culverts  across  Hitchins  v.  Frostburg,  68  Md.  100  (1888). 
them,  or  from  grading  or  otherwise  im-  The  principle  of  Noonan  v.  Albany  htt 
proving  the  streets,  merely  because  such  been  adopted  elsewhere.  West  Orange «. 
acts  when  completed  would  increase  the  Field,  87  N.  J.  Eq.  (10  Stew.)  600;  Hod- 
flow  of  surface-water  upon  his  land.  Heth  dleston  9.  West  Bellerue,  111  Pa.  8t 
V.  Fond  du  Lac,  63  Wis.  228  ;  Waters  v,  110  ;  Burton  v.  Chattanooga,  7  Lea,  739 ; 
Bay  View,  61  Wis.  642  ;  Allen  v.  Chip-  Manning  o.  Lowell,  180  Maaa.  81 ;  Gilli- 


pewa  Falls,  52  Wis.  480.  son  v,  Charieston,  16  W.  Ya.  288;  An 

Under  the  Municipal  Act  of    Upper  v.  Kansas  City,  15  Fed.  Rep.  286 ;  Addy 

Canadaf  which  provides  for  "  compensa-  v,  Janesville,    70    Wis.    401  ;  jMd;  see. 

tion  to  the  owners  of  real  property  taken  1045,  and  cases  in  note.     A  dty  may  Vt 

or  used  by  the  corporation  in  the  exercise  enjoined  from  discharging  water  fttm  gat* 

of  its  powers  in  respect  to  streets,  drains,  ters,  dbc.,  on  private  lands.    Field  e.  West 

dbc,  for  damages  necessarily  resulting  from  Orange,  86  N.  J.  Eq.  118.    A  dtj  ii  fia- 


% 


the  exeroise  of  such  powers,"  it  is  not  in    ble  for  negligent  disdkarge  of 

the  power  of  the  municipal  corporation    private  property.  Seifert  v.  Brodklyii,  101 

to  drain  a  highway  upon  the  a^'oining    N.  Y.  186 ;  poii^  wee.  1051,  note.    A  tovm 
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ponds  OT  pods  upon  the  adjoining  lots,  which  are  thus  brought  below 
the  level  of  the  streets,  the  corporation  is  not  liable  for  damages 
thereby  occasioned,^  —  not  even,  it  has  been  held,  where  it  would 
have  been  practicable,  in  the  judicial  judgment,  to  have  prevented 
it  by  the  construction  of  tunnels,  openings^  or  drains;  but  upon 
the  last  point  the  cases  are  conflicting.^ 

in  MaamehuidU  is  not  liable  for  damages  owner,  iiyured  in  consequence,  has  no  ac- 

canaed  by  twrfaoe-waUr  vhich  peroolaUs  tion  against  the  municipality.     And  such 

from  catdi-basins  or  gutters,  constructed  is  undoubtedly  the  correct  general  rule, 

by  its  agents,  through  the  soil  into  an  ad-  though  it  is  suggested  that  there  may  be 

joining  cellar.     Kennison  v.  Beverly,  146  an  exception  in  the  case  of  a  hilly  region 

Mass.  467  (1888).  drained  through  a  narrow  goi^  Bowlsby 

MighU  and  liaMlxtia  as  respects  tur-  r.  Spear,  81  N.  J.  L.  851 ;  Hoyt  v.  Hud- 

fneS'Wttier  of  the  aumers  of  higher  and  son,  supra.     But  this  could  at  most,  it  is 

lower  eUy  lots,  as  between  themselves.  Van-  believed,  make  it  the  duty  of  the  corpora- 

derwcile  v.  Taylor,  65  K.  Y.  841  (1875);  tion  to  provide,  if  practicable,  a  culvert. 

Bentley  v.  Armstrong,  8  Watts  &  S.  40.  <  Wilson  v.  New  York,  1  Denio  (N.  Y.), 

See    Qoodale  v,  Tuttle,   29  N.   Y.   459  595,  is  the  leading  case  holding  this  doc- 

(1864);  Washb.  on  Easements,  858.    The  trine.     It  is  expressly  approved  by  Denio, 

owner  of  a  higher  lot  is  not  bound  to  drain  C  J.,  in  MiUs  v,  Brooklyn,  82  N.  Y.  489 

his  lot  or  connect  it  with  a  sewer  in  order  (1865),  who  says  that  it  has  always  been 

to  protect  the  owner  of  a  lower  ac^oining  referred  to  (in  that  State)  as  an  accurate 

lot  from  the  natural  flow  of  surface-water,  exposition  of  the  law ;  distinguished,  Sei- 

Yanderweile    v.   Taylor,  65  N.   Y.   841  fert  v.  Brooklyn,  101  K.  Y.  186  ;  Gould 

(1875).    The  case  was  distinguished  from  v.  Booth,  66  K.  Y.  65  (1876);  8.  p.  Clark 

those  where  there  has  been  an  artificial  v,  Wilmington,    5  Harring.   (Del.)  248 

increase  of  the  flow  of  water  to  another's  (1849);  Baxter  v.  Providence,  12  K.  I. 

injury,  as  in  Bylands  v.  Fletcher,  8  H.  of  810,   approving   text ;   supra,  sec   990. 

L.  Gas.  (Eng.  and  I.  App.)  830.     Smith  Contra.    Cotes  v,  Davenport,  9  Iowa,  227 

«.  Fletcher,  8  Eng.  B.  805 ;  Livingston  o.  (1859).     Approved,  Teroplin  v.  Iowa  City, 

McDonald,   21  Iowa,  160  (1866),  where  14  Iowa,  59  ;  Weeks  v,  Milwaukee,  cited 

the  sntject  is  fully  discussed.  in  preceding  note  ;  Nevins  v,  Peoria,  41 

^  Clark    V,    Wilmington,   5  Harring.  111.  502  (1866)  (noted  ante,  sees.  990,  note, 

(DeL)  248  (1849);  followed  in  Magarity  1087,    note),    where   Lawrence,   J.,    dis- 

r.  Wilmington,  5  Hous.  (Del. )  580  ;  Gil-  approves  of  Wilson  ».  New  York,  supra, 

feather  v.  Council  Bluffs,  69  Iowa,  810  ;  but  admits  that  the  rule  there  declared 

Morris  v.  Council  Bluffs,  67  Iowa,  843  ;  has  been  quite  generally  adopted.     Hears 

Hoard  v.  Des  Moines,  62  Iowa,  826 ;  Fre-  v.  Wilmington,  9  Ired.  L.  78,  82,  also 

Uug  9.  Davenport,  68  Iowa,  119  ;  supra,  disapproves  of  Wilson  v.  New  York,  on 


_  _.  990.   CVm/ra,^  Weeks  v.  Milwaukee,  10  the  ground  that  it  overlooks  the  implied 

Wis.  242  (1860),  modified  in  Smith  v,  condition  that  the  work  should  be  done 

Milwaukee,  18  Wis.  63  (1864),  and  rest-  properly.     But  who  is  to  Judge  whether  it 

ing  on  doubtful  grounds.    See,  also,  Nev-  would  have  been  practicable  to  have  pro- 

Ins  «.  Peoria,  41  111.  508,  and  Aurora  v,  vided  for  the  drainage  of  the  lots  in  mak- 

Beed,  57  111.  29  (1870).  The  case  of  Hoyt  ing  the  improvement,  —the  city  authori- 

V.  Hudson,  27  Wis.  656  (1871) ;  8.  c.  9  ties,  as  maintained  in  the  New  ForA:  cases, 

Am.  Eep.  478,  holds,  in  a  carefully  pre-  or  the  judicial  tribunals  f    Nevins  v,  Peo- 

paied  opinion  by  Dixon,  C.  J.,  reviewing  ria,  approved  in  Bloomington  v,  Brokaw, 

and  classifying  the  cases,  that  where  the  77  IlL  194  (1875);  Jacksonville  v.  Lam- 

pMsage  of  surface-water  through  a  ravine  bert,  62  IlL  519  (1872);  Dixon  v.  Baker, 

or  otherwise  is  obstructed  by  the  corpora-  65  lU.  518  (1872);  s.  a  16  Am.  Rep.  591, 

tion  in  the  exercise  of  its  power  to  grade  and  the  cases  cited  in  Mr.  Thompson's 

and  improve  streets,  the  ai^acent  land-  note,    lb,  598.    See  Brine  v.  Ot  Western 


1824  MUNICIPAL  CORPORATIONS.  §  1045 

§  1044.  Same  subject.  —  In  Missouri  the  (question  distincUj 
arose,  whether  a  municipal  corporation  in  grading  a  street  which 
was  higher  than  the  adjoining  property  was  bound  to  keep  a  dram 
or  ditch  open  while  the  work  was  in  progress^  so  as  to  prevent  ikt 
surface-v^ater  on  the  street  from  JU/wing  upon  the  adjoining  imprwd 
property,  if  this  could  be  done  by  ordinary  care  on  the  part  of  the 
city  and  at  a  reasonable  expense ;  and  it  was  decided  that  the  cor- 
poration owed  no  such  duty  to  the  abutting  proprietor ;  that  it  vas 
the  duty  of  such  proprietor  to  protect  himself.^ 

§  1045.  Same  enbjeot.  Sewers.  —  In  a  well-considered  case  in 
Michigan,  while  it  is  admitted  that  a  municipal  corporation  is  not 
impliedly  liable  for  incidental  injuries  to  private  property,  resulting 
from  the  exercise  of  its  legislative  powers,  such  as  grading  streets, 
where  the  property  is  in  no  way  invaded,  yet  such  a  corporation  is 
responsible  for  direct  injuries  to  private  property  caused  by  a  cer^ 
porate  act  in  the  nature  of  a  trespass  or  nuisance.  And  therefore  a 
city  is  liable  for  an  injury  to  the  premises  of  the  plaintiff  by  flood- 
ing it  with  water,  not  only  where  such  injury  is  caused  by  neglect 
to  keep  a  sewer  in  repair,  but  as  well  where  it  is  the  negligent  or 
necessary  result  of  the  constructing  of  the  sewer.* 

Ry.  Co.,  110  £ng.  Com.  L.  (2  B.  &  8.)  Hay    p.  Cohoes,  2  K.  Y.  159  ;  PMtipev 

402  (1862);  supra,  sees.  988,  Dote,  1041  ;  v.   EvaDSville,   25    Wis.   223  ;    Pekin  9. 

Brown  v.  Sarnia,  11  Up.  Can.  Q.  a  87  ;  Winkle,    77    IlL    56  ;    Shawneetovs  k 

supra,  sec.  988,  note  ;  Perdue  v.  Chingua-  Mason,  82  111.  837 ;  anU^  sec  989  d  «ey. 

cousy  Corp.,  25  Up.  Can.  Q.  B.  61  ;  Har-  The  confusion  arising  from  the  inaocnnte 

per  V,  Milwaukee,  80  Wis.  365  (1872);  use  of  the  tenn  "judicial,*'  a8ap];aiedtp 

Uoyt  V,  Hudson,   27  Wis.   656 ;   in/m,  the  legislative  or  discretionaiy  dntin  of 

sec.   1046.     The  doctrine  of  the  courts  corporate  bodies,  is  pointed  out  l>f  Camf' 

contrary  to  that  stated  in  the  text  is  that  hell,  J.,  in  People  v.  Bennett^  89  MicL 

where  by  raising  the  grade  of  a  street  (see  451. 

ante,  sees.  989  et  seq.,  1040)  the  existing         ^  Imler   v.    Springfield,    55   Mo.   119 

drainage  is  destroyed,  and  propei-ty  ad-  (1874).    The  court  in  this  cue  retffm 

joining  is  damaged  by  the  collection  of  St.  Louis  v.  Gumo,  12  Mo.  414  (1849), 

surface-water  caused  thereby,  the  city,  be-  approve  of  Wilson  v.  New  York,  1  Daik^ 

ing  bound  to  provide  a  temporary  escape  595,  and  of  the  statement  of  tlie  Uw  is 

for  the  water,  is  not  relieved  by  the  con-  the  text  (sees.  1041«  1042),  and  dissprioTi 

struction  of  a  culvert  which  at  once  be-  New  York  v.  Furze,  8  Hill  (N.  Y.),  612. 

camo  stopped  u)).     Ross  v.  Clinton,  46  Stewart  «.  Clinton,   79  Mo.    60S.    Hie 

Iowa,  606  (1877),  approving  Cotes  v,  Dav*  prior  cases  in  Missouri  are  reviewed  ia 

enport,  9  Iowa,  227  ;  Damour  v,  Lyons,  Rychlicke  v,  St  Louis  (Mo.),  11  Soath* 

44  Iowa,  276  (1876);  Wallace  v.  Musca-  west.  Rep.  1001  (1889),  noted  supm,  tec 

tine,  4  6.  Greene,  373  ;  Aurora  v.  Gillett,  1042,  note.     Shearm.  &  Red.  Keg.  (4th 

56  111.  132  ;  Aurora  v.  Reed,  57  111.  80 ;  ed.)  sec.  283,  and  note. 
Elgin  V.  Kimball,  90  111.  856 ;  Pekin  v,         >  Ashley  v.  Port  Hoixm,  S5  MicL  29< 

Brereton,  67  111.  467  ;  Pumpelly  o.  Green  (1877),  where  the  cases  are  clmssified  sii 

Bay  k  Miss.   Canal  Co.,  18  Wall.  166;  distiugaishedhy  Cooky,  C.J. ,ei\ingi9kf 

RadclifiTs  £x.  v.  Brooklyn,  4  N.  Y.  195  ;  alia,  Pumpelly  v.  Green  Bay  4  Min.  CmiI 


fl046 


UABIUTT:    DRAINS  AND  8EWEBS. 


1325 


§  1046  (801).  Non-aotioii ;  DefectiTe  Drains  and  Sewers.  —  Since 
he  duty  on  the  part  of  a  municipality  of  providing  drainage  for 
wrfact^water  or  constructing  sewers  is  in  its  natui'e  judicial  or  quasi 
udidal,  or,  more  accurately  speaking,  legislative,  requiring  the  exer- 
ise  of  judgment  as  to  the  time  when  and  the  mode  in  which  it 
hall  be  imdertaken,  the  claims  of  respective  localities  as  to  order 
f  commencement  when  it  cannot  all  be  effected  at  once,  and  the 
»est  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
.618  it  practicable  to  adopt,  it  follows,  upon  legal  principles,  that 
he  corporation  is  not  liable  to  a  civil  action  for  wlwlly  failing  to 
Tovid$  drainage  or  sewerobge}  nor,  probably,  for  any  defect  or  want 


o.,  18  WalL  166  ;  Arimond  v.  Same,  81 
Ha.  816  ;  Eaton  v.  Boston,  C.  &M.  R.  R. 
o.,  51  N.  H.  504  ;  Dillon  Munio.  Corp. 
IC8.  108^1041,  notes;  Rowe  v.  Ports- 
loatb,  56  N.  H.  291 ;  8.  o.  8  Am.  L.  T., 
»;  Vale  MUU  v.  Nashua,  68  N.  H.  186 
I  city  held  liable  for  dischai^ging  a  pablic 
iwer  upon  prirate  land  and  into  a  mill- 
md).  Same  principle.  Seifert  v.  Brook- 
*&,  101  N.  7.  186 ;  infra,  sees.  1046, 
itie,  1051,  note. 

In  delivering  judgment  in  Ashley  v, 
oit  Huron,  Mr.  Chief  Justice  Oooley  says, 
It  is  very  manifest  from  this  reference 
•  authorities,  that  they  recognize  in  mu- 
eipal  corporations  no  exemption  from 
sponaibility  where  the  ii^ury  an  indi- 
doal  has  received  is  a  direct  injury  ac- 
mpHiked  by  a  corporate  ad,  which  is  in 
^naUtroofatreapanuponhim,  The  right 
'  tn  indi^dual  to  the  occupation  and  en- 
yment  of  his  premises  is  exclusive,  and 
te  public  authorities  have  no  more  liberty 

trespass  upon  it  than  has  a  private  iu- 
TidnaL  If  the  corporation  send  people 
Ith  picks  and  spades  to  cut  a  street 
.nnigh  it,  without  first  acquiring  the 
^t  of  way,  it  is  liable  for  a  tort ;  but  it 
no  more  liable  under  such  circumstences 
iMi  it  is  when  it  pours  upon  his  land  a 
lod  of  water  by  a  public  sewer  so  con- 
meted  that  the  flood  must  be  a  necessary 
salt.  The  one  is  no  more  unjustifiable, 
id  no  more  an  actionable  wrong,  than 
IS  other.  Each  is  a  trespass,  and  in  each 
stance  the  city  exceeds  its  lawful  juris- 
etion.  A  municipal  charter  never  gives 
id  nerer  could  give  authority  to  appro- 
bate the  freehold  of  a  citizen  without 
im]iensation,  niliother  it  be  done  through 
VOL.  II.  —  43 


an  actual  taking  of  it  for  streete  or  build- 
ings, or  by  flooding  it  so  as  to  interfere 
with  the  owner's  possession.  His  property 
right  is  appropriated  in  the  one  case  as 
much  as  in  the  other.  Pumpelly  v.  Green 
Bay  k  Miss.  Canal  Co.,  13  WalL  166 ; 
Arimond  v.  Same,  31  Wis.  816 ;  Eaton  v, 
Boston,  C.  &  M.  R.  R.  Co.,  51  N.  H.  504. 
A  like  excess  of  jurisdiction  appears  when 
in  the  exercise  of  ite  powers  a  municipal 
corporation  creates  a  nuisance  to  the  in- 
jury of  an  individual.  The  doctrine  of 
liability  in  such  cases  is  familiar,  and  was 
acted  upon  in  Pennoyer  e.  Saginaw,  8 
Mich.  534.  The  recent  case  of  Rowe  v. 
Portsmouth,  decided  by  the  Supreme  Court 
of  New  Hampshire  (56  N.  H.  291 ;  s.  c.  22 
Am.  Rep.  464),  is  in  acconl  with  the  views 
we  have  expressed.  See  Am.  L.  T.  and 
Rep.,  vol.  iii.  p.  482.*'  Cooley  on  Torts, 
chap,  xix.,  on  Nuisances,  contains  a  classi- 
fication of  the  cases  and  an  instructive 
discussion  of  them.  The  decisions  deny- 
ing liability  where  the  injury  is  caused  by 
a  defective  plan  of  sewerage  are  referred 
to,  infra,  sees.  1046-1051  a, 

1  Mills  V.  Brooklyn,  82  N.  Y.  489 
(1865);  s.  c.  5  Am.  Law  Reg.  (k.  8.)  33, 
with  note  of  Mr.  (now  Judge)  Mitchell; 
Wilson  V,  New  York,  1  Denio  (N.  Y.), 
595 ;  mpra,  sees.  949,  953,  note ;  these 
cases  distinguished,  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  noted  ante,  sec.  948,  note. 
Child  V.  Boston,  4  Allen  (Mass.),  41,  52 
(1862);  Carr  v.  Northern  Liberties,  35  Pa. 
St.  824  (1860);  Montgomery  Council  v, 
Gilmer,  83  Ala.  116  (1858) ;  s.  c.  26  Ala. 
665 ;  Atehison  v.  Challiss,  9  Kan.  608 
(1872),  overruling  Leavenworth  v.  Casey, 
McCahon  (Kan.  Ter.),  124  ;  McCarthy  v. 
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of  ejffidcncy  in  the  PLAN  of  sewerage  or  drainage  adopted;^  nor, 

according  to  the  prevailing  view^  for  the  inmfficierU  size  or  want  of 

Syracuse,  46  N.  Y.  194  (1871) ;  St  Al-  aran  herself  of  the  privilege  was  held  to 

bana  V.  Noble,  56  Vt.  525  ;  Henderson  v,  have  no  action  agaiiiKt  the  city  for  dn- 

Minneapolis,  32  Minn.  819.     For  failure  ages  caused  by  the  escape  of  water  thrMgb 

of  a  local  board  to  perform  the  mandatory  the  dry  wall  upon  her  land.     Wataoo  f. 

(fu^y  under  an  Act  of  Parliament  to  cause  Kingston,  114  N.  Y.  88  (1889).    AnU, 

to  be  made  such  sewers  as  may  be  neces-  sees.  826,  886. 

sary  for  effectually  draining  their  district,  ^  Same  cases ;  Johnston  v,  Dist  of  Co> 

and  to  cause  all  sewers  tu  be  kept  so  as  lumbia,  118  U.  S.  19  (1885) ;  Child  r. 

not  to  be  a  nuisance  injurious  to  health,  Boston,  4  Allen  (Mass.),  41  (1862),  dud 

etc.,  the  remedy  for  non-action  was  held  to  infra,  sees.  1048  et  acq.,  which  was  thiee 

be  hy  mandamus  and  not  injunction^  man-  times  aigued.     The  admirable  opinioii  of 

datory,   or  otherwise.     It  was  admitted,  Mr.  Justice  Hoar  illustrates  aeveial  phua 

however,  that  if  the  board  by  any  act  of  the   question    of   corporate   liability, 

caused  a  nuisance  which,  independently  of  "  Upon  mature  deliberation  we  are  all  «f 

statute,  would  give  a  cause  of  action  to  opinion  that  the  defendants  (the  dtjcf 

any  person,  they  would  be  liable  in  dam-  Boston)  are  not  responsible  for  any  ddfecl 

ages,  or  might  be  restrained  by  injunc-  or  want  of  effidency  in  the  pla»  of  dniB- 

tion,  unless  the  board  could  justify  the  act  age  adopted."    Ih.  p.  51 ;  Shearm.  k  Bed. 

under  the  powers  given  to  it  by  the  statute.  Neg.  (4th  ed.)  sec  274.     In  Child  t.  Bm* 

Glossop  V.  Heston  k  I.  Local  Bd.,  L.  R.  ton,  just  cited,  the  plaintiflTs  property  wai 

12  Ch.  Div.  102  (1879) ;  8.  p.  Att'y-Gen.  repeatedly  flooded  by  the  faUare  of  tbe 

V,  Dorking  Union,  L.  R.  20  Ch.  Div.  595,  city  of  Boston  to  extend  the  watte  wdr, 

distintruished  ;  Cliarles  v.  Finchley  Local  part  of  its  sewer  system  (which  weir  origi' 

Bd.,  L.  R.  23  Ch.  Div.  767  (1888);  Att'y-  nally  emptied  into  the  basin  of  the  Bvk 

Gen.  V.  Acton  Local  Bd.,  L.  R.  22  Ch.  Bay),  through  new  made  land,  so  as  to 

Div.  221  (1882).    Bill  in  equity  by  prop-  keep  an  open  place  of  discharge  into  the 

erty  owner  against  municipality  sustained,  basin  (the  city  having  the  power  to  eitead 

Morse  v.  Worcester,  139  Mass.  889  (1885).  it,  and  notice  of  the  injury).     It  was  bdd 

"  Sewer  "  and  **  drains,"  distinguished  by  the  plaintiff  was  entitled  to  recover,  oatbe 

Act  of  Parliament,  construed  in  Bateman  ground,  as  the  court  placed  it»  that  tk 

V,  Poplar  Dist  Bd.  of  W.,  L.  R  83  Ch.  fault  was  not  in  thej»/a%  bat  in  the  M^ 

Div.  860  (1886).     ** Sewage  works"  de-  gent  failure  of  the  city  to  oonstmct  tlM 

fined.    Wimbledon  Local  Bd.  v.  Croydon  sewer  according  to  the  plan,  which  eootos- 

Rural  San.  Authority,  L.  R.  82  Ch.  Div.  plated  that  the  weir  should  be  eztsided 

421.     Executive  officers  of  a  city  have  no  and  kept  open  to  the  edge  of  the  npkod 

authority  to  convert  a  private  drain  into  a  as  changes  on  the  shore  might,  froo  te 

public  sewer,  or  to  bind  the  city  by  prom-  to  time,  require.     In  Johnston  v.  Diit  oC 

ises  in  relation  thereto ;  and  although  the  Columbia,  above  cited,  the  plaintiffs  lot 

city  acquires  property  on  which  a  private  was  overflowed  with  sewer  water.    IV 

drain  exists,  this,  without  more,  does  not  ground  of  complaint  was  that  the  dty  bad 

make  the  drain  a  public  sewer  so  as  to  "knowingly  constnicted  and   coDtisaed 

impose  upon  the  city  the  duty  to  remove  upon  an  unreasonable  and  defective  phs  > 

obstructions  therein  for  the  benefit  of  a  sewer  of  inadequate  capacity  for  its  pfi^ 

licensee.     Kosmak  v.  New  York  (Ct.  of  pose."     Evidence  to  show  that  the  sever 

Appeals),  22  Northeast  Rep.  945  (1889).  was  insufficient  in  case  of  a  freshet  or  gmt 

Where  an  ordinance  called  for  the  con-  fall  of  rain,  when  it  was  avowedly  oAiid 

struction  of  a  dry  retaining  wall  along  a  to  show  that  "the  plan  on  whidi  se«« 

street  the  grade  of  which  had  been  raised,  had  been  oonstnicted  by  the  defendist 

but  granted   to  the  owness  of  abutting  had  not  been  judiciously  selected,**  vti 

property  the  privilege  of  having  the  wall  held  to  be  incompetent  and  immattfiiL 

in  front  of  their  pro|ierty  built  of  masonry  This  was  the  only  point  in  judgment  IV 

at  their  expense,  an  owner  who  refused  to  opinion  refers  to  (jhild  v.  Boston  and  IGDi 
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of  gutters  or  drains^  for  the  purpose  intended,  that  is,  for 

off  surface-water,  particularly  if  the  adjoining  property  is 

ny  worse  position  than  if  no  gutter^or  drains  whatever  had 

Qstructed.^    So  the  text  substantially  stood  in  the  previous 

n,  and  approves,  argUiendOf  the  hampton,  102  N.  Y.  500.    In  Indiana  a 

there  hiid  down.   CriticaUy  con-  "  municipal  corporation  is  responsible  for 

le  case  is  not,  as  we  view  it,  an  negligence  in  deyising  the  plan  of  a  sewer, 

for  or  against  the  proposition  as  well  as  for  negligence  in  carrying  the 

'  may  be  liable  for  n^ligence  in  plan  into  execation,  but  it  is  not  responsi- 

(  a  sewer  which  creates  a  nnis-  ble  for  mere  errors  of  judgment.     If  the 

the  a4jacent  or  connected  prop-  inadequacy  in  the  size  of  a  sewer  is  owing 

ise  its  size  is  inadequate  for  its  to  the  omission  to  exercise  ordinary  skiU 

d  normal  requirements.    Merri-  and  care  in  planning  and  performing  the 

orcester,  110  Mass.  216 ;  s.  a  work,  the  municipal  corporation  is  liable  ; 

tep.  592 ;  Daniels  v,  Denver,  2  but  if  the  inadequacy  of  the  sewer  is  attrib- 

(1875) ;  Horton  v.  Nashville,  4  utable  to  a  mere  error  of  judgment,  there 

1.),  47  ;  Herring  V.  Dist.  of  Co-  is  no  liability."    EllioU,  J.,  in  Rice  v. 

Mackey,  87  ;  Bannagan  v.  Dist.  Evansville,  108  Ind.  7  ;  citing  North  Ver- 

bia,  lb.  285  ;  Johnston  v.  Dist.  non  v.  Yoegler,  103  Ind.  814;  Crawfords- 

tna,  1  Mackey,  427 ;  Savannah  viUe  v.  Bond,  96  Ind.  286  ;  EvansvUle 

66  Ga.  804  ;  Wicks  v.  DeWitt,  v.  Decker,  84  Ind.  825 ;  Cummins  v,  Sey- 

L80  ;  Brewster  v.  Davenport,  51  mour,  79  Ind.  491 ;  Weis  v.  Madison,  75 

;  Smith  v.  Gould,  61  Wis.  81.  Ind.  241  ;  Indianapolis  v,  Huffer,  80  Ind. 

^ration  is  not  responsible  for  any  285.     The  same  judge  in  a  later  case, 

irant  of  judgment  upon  which  where  he  learnedly  reviews  the  authorities, 

I  of  drainage  was  devised.     Per  said,  "  While  our  eases  have  always  held 

J.,  in  Mills  V.  Brooklyn,  82  N.  that  municipal  corporations  are  liable  for 

865),  who  distinguishes  such  a  n^ligence  in  devising  a  plan,  they  have 

one  where  there  is  a  want  of  from  first  to  last  declared  that  there  is 

onstrueting  the  work  when  en-  no  liability  unless  there  is  negligence." 

>n.     McCarthy  v,  Syracuse,  46  Terre  Haute  v.  Hudnut,   112  Ind.  542. 

(1871).    These  cases  and  others  It  remains  to  be  seen  how  far  the  proposi- 

ork  are  reviewed,  explained,  and  tion  that  actionable   n^ligence  can  be 

hed  by  Ruger,  C.  J.,  in  Seifert  predicated  in  respect  of  devising  a  plan 

yn,  101  N.  Y.  186.     See  supra,  of  sewers,   irrespective  of  negligence  in 

note;   tn/m,   sec.   1048  et  seq,  maintaining  a  plan  demonstrated  to  be 

oved  by  Wagner,  J. ,  Thurston  r.  insufficient,   will  be  accepted  elsewhere. 

I,  50  Mo.  519  (1878)  ;  Saxton  v.  See  and  compare  sees.  1047-10510,  infra; 

h,  60  Mo.  158  ;   Foster  v.  St.  Shearm.  k  Red.  Neg.  (4th  ed.)  sees.  272, 

Mo.  157.  273,  274,  as  to  liability  for  sewers  defec- 

r  which  is  so  constructed  that,  tively  planned. 

ins,  it  throws  filth  ujxm  privaU         *  Same  authorities,  particularly  Mills 

is  a  nuisance  for  maintaining  r.  Brooklyn,  which  is  the  leading  case  on 

jity  is  liable  in  damages  to  the  this  point.     Here  the  pUdntiff's  lot  was 

Reid  V,  Atlanta,  73  Ga.  523  ;  below  the  level  of  the  streets ;  the  city 

Atlanta,  75  Ga.  110  ;  sujmi,  sec  built  temporary  drains  and  sewers  ;  but 

e  ;  infra,  sec.  1051.    Cooley  on  these  proved  to  be  insufficient  in  size  "to 

ip.  xix.     Where  municipal  au-  carry  off  the  surface-water  from  the  plain- 

bave  adopted  a  plan  for  a  sewer  tiflTs  lot  and  house,  which  came  down  in 

dth  and  within  their  authority,  rain  storms,"  and  they  were  several  times 

a  will  not  interfere  with  it  by  inundated  with  surface  water.     The  sewer 

K,  if  iiyury  from  it  is  doubtful,  as  laid  operated  to  relieve  the  plaintiff*s 

or  contingent.    Morgan  v,  Bing-  lot;  but  it  was  not  adequate,  and  it  was 
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editions.    We  now  add  that  the  later  csfles  tend  strongly  to  es- 
tablish^ and  may,  we  think,  be  said  to  establish,  and  in  our  jadg- 

I 

"  in  no  worse  condition  than  it  would  Manchester,  44  Law  Times  (K.  a.),  517. 

have  been  if  no  sewer  at  all  had  been  con-  In  Americas  v.  Eldridge,  64  6a.  824^  tbe 

stmcted."    The  court  held  that  the  city  coort  decided  that  an  adjacent  propcfty 

was  not  liable  ;  and  the  reason  was  "  that  owner  was  net  sfUUled  to  an  i^fumdtim  ts 

city  would  not  have  been  liabb  if  it  had  prevent  the  oonatmotion  of  a  sswor  bj  tfe 

done  nothing,  and  is  of  oouise  not  liable  city,  on  the  ground  that  aa  plaiiiied.it  vat 

for  the  insufficient  character  of  the  work,  too  small,  and  thraateoed,  when  cmimilslrii 

which  was  constructed  ...  to  discharge  all  to  flood  hia  lot.    A  person  oaimot  reooinr 

the  water  which  it  was  intended  to  carry  damages  from  a  city  for  a  muMBoa  cbosrI 

off."    New  York  cases  renewed,  10  Alb.  by  a  sewer  which  was  built  by  liimsd(  or 

L.  J.  401,  and  by  Ruger,  C.  J.,  in  Seifert  jointly  by  himself  and  otlien^   on  tht 

V.  Brooklyn,  101  N.  Y.  186.    See,  also,  ground  that  the  city  had  aeqn&saeed  in  in 

Barry  v.  Lowell,  8  Allen,  127  (1864),  dis-  constmetion.     Richards  v.  Wanpo,  50 

tingnished  from  Child  v,  Boston,  aupra  ;  Wis.  45. 

Flagg  V.  Worcester,  18  Gray,  601  (1859) ;  A  munioipal  ooiporatioiit  it  baa  bsei 

note  to  Mills  v,  Brooklyn,  82  N.  Y.  489  obsenred,  would  act  jadidonaly  in  iiuiit* 

(1865)  ;  8.  c.  5  Am.  Law 'Beg.  (n.  s.)  88,  ing  on  haying  drains  made  under  the  di- 

44  ;  Watson  v.  Kingston,  114  N.  Y.  88  xection  of  their  officois  and  by  their  ovi 

(establishing  grade  and  adopting  plans  for  workmen  and  contractors,  inatead  of  thi 

improving  a  street),  following  Urquhart  v.  private  praprietore  ;  for  it  would  not  do  tt 

Ogdensbui^,  91  N.  Y.  67,  and  holding  allow  all  persons  to  break  into  a  mm 

city  not  to  be  liable;  Atchison  v.  Challiss,  sewer  and  make  draina  at  their  discretioa 


9  Kan.  603  ;  Dermont  v.  Detroit,  4  Mich.  Bendeo  the  inconvenience^  the  heahh  of 

435  (1857) ;  Judge  ih  Meriden,  88  Conn,  the  oommunity  would  suffer  from  sask  a 

90  (1871),  (note  dissent  of  the  chief  jus-  course,  for  the  nnisanoa  oeoanonod  by  do- 

tice)  ;   McCarthy  o.  Syracuse,  46  N.  Y.  fective  drainage  may  often  give  rise  to  a 

194  (1871)  ;  8.  p.  Van  Pelt  v,  Davenport,  widespread  evil,  iiguring  many  montiuB 

42  Iowa,  308  (1875);  ante,  see.  1088,  note,  the  persons  on  whose  premiaea  the  esan 


where  this  case  is  referred  to  ;  Rozell  t\  of  the  nuisance  exista.     It  aeems  a 

Anderson,  91   Ind.  591  ;  German  TheoL  sary  policy,  therefore,  for  auch  a  oorpQB- 

School  V.  Dubuque,  64  Iowa,  736  ;  Wright  tion  to  keep  the  matter  in  its  own  haada 

V.  Wilmington,  92  N.  C.  156  ;  Collins  v.  But  then,  if  the  corporation  does  for  mA 

Philadelphia,  93  Pa.  St  272.     In  Carr  v,  good  purposes  prevent  propiieton  froB 

Northern  Liberties,  35  Pa.  St  324  (1860),  making  the  drains  they  require,  and  obUgi 

it  was  held  that  a  municipal  corporation  them   to   have  them    done  by  the  ear 

was  not  liable  for  neglecting  to  provide  a  poration  engineer  and  contractofa,  it  ■ 

sufficient  number  of  inlets  to  its  sewers  manifestly  just  and  neceasary  that  the  eo^ 

(constructed  for  drainage  purposes),  which  poration  should  see  that  the  wovk  is  doai 

were  sufficient  when  constructed,  but  which  as  it  ought  to  be.     Beevea  v.  Toronto^  21 

have  ceased  to  be  so  in  consequence  of  the  Up.  Can.  Q.  B.  160  ;  Harria.   Mob.  Hso- 

greater  extent  of  territory  since  graded  (5th  ed.)  439.    See  on  the  general  saljeet 

and  built  upon.     Same  principle.  Grant  v,  Stainton  v.  Metrop.    Bd.  of  Worksi  fl 

Erie,  69  Pa.  St  420  (1871)  ;  s.  c.  8  Am.  Beav.  225  ;  3  Jur.  K.  8.  257  ;  Ostora 

Rep.  272  ;  Fairt;.  Philadelphia,  88  Pa.  St  Lewisham  Dist,  5  B.  Ic  S.  115  ;  Darby  a 

309.    Text  cited  and  followed.    Daniels  v.  Crowland,  38  Up.  Can.  Q.  B.  838 ;  Oq|^ 

Denver,   2  Col.   669  (1875)  ;   Denver  v.  Ian   v,  Ottawa,    1    App.    (Can.)    R.  5i 

Capelli,  4  Col.  25  ;  Banuagan  v.  Dist  of  Where  a  drain  was  so  unakilfoUy  eoo- 

Columbia,  2  Mackcy,  285.    See,  also,  Ran-  stmcted  by  the  corporation  oontracton  « 

lett  V.  Lowell,  126  Mass.  431 ;  Steinroeyer  not  to  carry  off  water*  but  to  oany  filtk 

V.  St.  Louis,  3  Mo.  App.  256.    But  see  from  the  main  sewer  into  plaintiff's  oelhi; 

■^d  compare  on   this    point,   Seifert  v.  which  for  months  he  had  endured,  it  w 

Brooklyn,  101  N.  Y.  136  ;  Fleming  v.  held  that  he  was  entitled  to  sue  the  eor* 
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ment  rightly  to  establish,  that  a  city  may  be  liable  on  the  ground 
of  negligence  in  respect  of  public  sewers,  solely  constructed  and 
controlled  by  it,  where  by  reason  of  their  insufficient  size,  clearly 
demonstrated  by  experience,  they  result  under  ordinary  conditions 
in  overflowing  the  private  property  of  adjoining  or  connecting 
owners  with  sewage,  and  that  the  principle  of  exemption  from 
liability  for  defect  or  want  of  efficiency  of  plan  does  not,  as  more 
folly  stated  below  (sections  1051, 1051  a),  extend  to  such  a  case.^ 

§  1047.  Sams  snbjeot.  —  It  is,  perhaps,  impossible  to  reconcile 
all  of  the  cases  on  this  subject^  and  courts  of  the  highest  respect- 
ability have  held  that  if  the  sewer,  whatever  Us  plan,  is  so  con- 
structed by  the  municipal  authorities  as  to  cavM  a  positive  and 
dired  invasion  of  the  plaintifiTs  private  property,  as  by  collecting 
and  throwing  upon  it,  to  his  damage,  water  or  sewage  which 
would  not  otherwise  have  flowed  or  found  its  way  there,  the  cor- 
poration is  liable.'    This  exception  to  the  general  doctrine,  when 

ponlion  for  the  Tecoreiy  of  saMantinl  below  the  lerel  of  the  street  solely  by  rea. 

dimiget,  tbongh  no  by-law  for  the  making  sou  of  culvert  or  drains  built  according 

of  the  drain  was  proved.     Reeves  v.  To-  to  the  plan  adopted  by  the  council,  but 

lonto,  21  Up.  Can.  Q.  B.  160.     So  if,  in  which  proved  to  be  of  insufficient  capacity. 

the  oonstmction  of  a  drain  by  corporation  Cooley,  C.  J.,  seems  to  admit  that  the 

oontractors,  quantities  of  earth  be  thrown  judgment  is  in  conflict  with  Wilson  v.  New 

up  And  permitted  to  continue,  so  that,  in  York  (supra,  sec.  1045,  note)  ;  but  when 

timss  of  run,  mud  and  water  were  driven  the  fMts  are  regarded,  ttkia  would  seem  not 

oa  piaiDtiff*8  messuage,  he  was  held  enti-  necessarily  to  be  so.    The  late  case  of  Sei- 

tied  to  aae  the  corporation  for  damages,  fert  v.  Brooklyn,  101  N.  Y.  186,  holds  the 

FaneU  v.  London,  12  Up.  Can.  Q.  B.  847.  city  liable  in  cases  foiling  within  the  prin- 

See,  alao,  Perdue  v,  Chinguacousy  Corp.,  ciple  stated  in  the  text.    Pastf  sec.  1051, 

S6  Up.  Can.  Q.  B.  61 ;  post,  sec.  1048.  note.    Rowe  r.  Portsmouth  (obstruction 

Am  to  power  to  compel  drainage  and  assess  of  sewer),  56  N.  H.  291 ;  a.  c.  22  Am.  Bcp. 

thereof  under   Canadian  Municipal  464 ;  Thurston  v,  St  Joseph,  51  Mo.  510 


Aet»  HoCatchon,  In  re,  22  Up.  Can.  Q.  B.  (1878) ;  s.  a  11  Am.  Rep.   463  ;  Pnm- 

613 ;  Mone  v.  Haynes,  lb.  107.  pelly  v.  Oreen  Bay  k  Miss.  Canal  Co.,  18 

1  See  oases  dted  in  notes  to  this  sec-  Wall    168,  181  (1871) ;  anU,   sec.  991, 

tion;  also  sees.  1047,  1051,  and  notes;  note;  Nevins v.  Peoria,  41  111.  502(1866); 

Shenm.  k  Bed.  Neg.  (4th  ed.)  sees.  278-  Pettigrew  v.  Evansville,  25  Wis.  228,  and 

876,287.  cases;  Weis  v.   Madison,   75  Ind.  241; 

>  Ashley  v.  Port  Huron,  85  Mich.  296  Parker  v.  Nashua,  59  N.  H.  402 ;  North 
(1877) ;  a.  c.  24  Am.  Rep.  552,  and  note,  Vemon  v,  Voegler,  89  Ind.  77;  Evansville 
whan  the  cases  are  reviewed  and  the  sub-  v.  Decker,  84  Ind.  825,  and  cases  ;  Cooley 
ject  iuatruetively  examined  by  Cooley,  C.  J.  on  Torts,  chap.  xix.  ;  ante,  sees.  1048, 
Tbe  faets  are  not  very  fully  stated,  but  the  note,  1045,  note,  1046  and  note,  1048, 
appears  to  be  one  where  by  means  of  note.  That  the  defects  which  cause  dam- 
eat  by  the  city,  water  in  increased  age  are  a  part  of  a  general  plan  of  con- 
quuitities  was  collected,  and  discharged  struction  of  sewers  as  adopted  by  a  city, 
vpOD  private  property.  In  such  cases,  constitutes  no  defence  to  an  action  for 
tibe  Bimioipel  liability  would  seem  to  be  damages  caused  by  an  overflow.  See  Lehn 
mnah  more  dear  than  for  liability  for  v.  San  Francisco,  66  CaL  76;  Taylor  o. 
mufaU'WaUr  set  back  on  private  property  Austin,  82  Minn.  247. 
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properly  limited  and  applied,  seems  to  be  founded  on  sound  prin- 
ciples, and  will  have  a  salutary  effect  in  inducing  care  on  the  part 
of  the  municipality  to  prevent  such  injuries  to  private  property,  and 
will  operate  justly  in  giving  redress  to  the  sufferer  if  such  injories 
are  inflicted.  Accordingly,  although  a  municipality  having  the 
power  to  construct  drains  and  sewers  may  lawfully  cause  them  to 
be  built  so  as  to  discharge  their  refuse  matter  into  the  sea,  or  natr 
ural  stream  of  water,  yet  this  right  must  be  so  exercised  as  not  to 
create  a  nuisance  jntblic  or  private.  If  a  public  nuisance  is  created, 
.  the  public  has  a  remedy  by  a  public  prosecution ;  and  any  individ- 
ual who  suffers  special  injury  therefrom  may  recover  therefor  in  a 
civil  action.  If,  therefore,  deposits  from  sewers  constructed  by  a 
city  cause  a  peculiar  injury  to  the  owner  of  a  wharf  or  dock,  \ff 
preventing  or  materially  interfering  with  the  approach  of  vesseb 
and  the  accustomed  and  lawful  use  of  the  wharf  or  dock,  the  dtj 
is  liable  to  the  latter  in  damages.^ 


§  1048  (802).  Liable  for  Neglect  of  Ministerial  Daties.  —  It  il 
agreed  that  wherever  the  duty  as  respects  drains  and  sewers  ceases  to 
he  legislative  or  fudicial,  or  guasi  judicial^  and  becomes  fninisUrial, 
then,  although  there  be  no  statute  giving  the  action,  a  municipal 


Flooding  lands  by  neglect  to  keep  aetoer 
in  repair  clearly  imposes  a  liability  on  the 
corporation.  See  Barton  v.  Syracose,  86 
N.  Y.  54  (1867),  and  cases  cited  infra,  sec. 
1048,  note  ;  Nims  v.  Troy,  69  N.  Y.  500  ; 
Oilman  i;.  Laconia,  55  N.  H.  180  (1875) ; 
8.  c.  20  Am.  Rep.  175,  where  the  previous 
cases  in  the  State  are  reviewed,  and  Ball 
V,  Winchester,  82  N.  H.  435,  explained 
and  limited.  Rowe  v,  Portsmouth,  56 
N.  H.  291 ;  s.  c.  22  Am.  Rep.  464. 

1  Franklin  Wharf  Co.  v.  Portland,  67 
Me.  46  (1877) ;  s.  c.  24  Am.  Rep.  1,  and 
note  of  Mr.  Thompson  ;  £mery  v.  Lowell, 
104  Mass.  18  ;  Haskell  v.  New  Bedford, 
108  Mass.  208  ;  Bray  ton  ».  Fall  River, 
113  Mass.  218 ;  s.  c.  18  Am.  Rep.  470 ; 
Morse  r.  Worcester,  139  Mass.  389 ;  Cil- 
lery V.  Madison,  68  Wis.  510 ;  Barron  r. 
Baltimore,  2  Am.  Jour.  103,  cited  ante^ 
sue.  74,  note ;  Eranz  v.  Baltimore,  64  Md. 
491 ;  8.  c.  2  Atl.  Rep.  908  ;  Richardson  v, 
Boston,  19  How.  (U.  S.)  270.  The  opin- 
ion of  the  court  in  the  Franklin  Wharf 
case,  supra,  delivered  by  Dvckeraon,  J., 
treats  the  public  right  of  navigation  as 
|)aramount  to  the  right  of  sewerage,  rec- 


ognizes both  the  wharf  and  tiie 
lawful  and  authorized  stroctiiras,  asd 
dudes  by  holding  that  the  citj,  mider  tin 
statute  empowering  it  to  constniet  seiroii 
"  has  the  right  to  construct  their  openisg 
into  the  public  docks,  and  to  use  them  in 
a  reasonable  manner  for  condnctiDg  and 
depositing  therein  refuse  matters  and  im- 
purities, but  it  is  its  duty  to  canss  neh 
docks  to  be  cleared  of  such  deposits  wboh 
ever  they  become  an  obetroctioD  to  asfi- 
gation  or  injurious  to  the  public  heslth.'* 
In  Merrimac  River  Canal  Prop.  v.  Lowdl, 
7  Gray,  223,  the  city  was  hdd  liable  is 
tort  for  draining  water  throogfa  wnwfsn 
into  the  canal  of  a  private  coipontioD  to 
the  injury  of  the  canal.  £ztent  of  lialiility 
in  Masscu^usetts  in  such  cases  to  a  ripsrin 
proprietor  for  the  pollution  of  Um  stnan. 
Merrifield  v.  Worcester,  110  IIms.  116 
(1872) ;  a.  c.  14  Am.  Rep.  59S. 

Drainage  of  surface-water  by  ditdM 
into  a  stream  which  is  the  natiml  ostkt 
of  such  water  gives  no  right  of  aetioii  to  • 
riparian  proprietor  below.  Waffle  m,  V.  T. 
Cent.  R.  R.  Co.,  58  N.  T.  11  (1878) ;  no 
IS  Am.  Rep.  467  ;  infra,  tee.  1048^  boIb. 
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corporation  is  liable  to  the  same  extent  and  on  the  same  principles 
as  a  private  person  or  corporation  would  be  under  like  circum- 
stances, for  the  negligent  discharge  or  the  negligent  omission  to 
discbarge  such  duty,  resulting  in  an  injuiy  to  others.^ 

»  Barton  v,  Syracuse,  86  N. Y.  54  (1867) ;  Works,  2  F.  &  F.  144  ;  Scroggie  v.  Guelpb, 

87  Barb.  392  ;  Nims  v.  Troy,  69  N.  Y.  500  36  Up.  Can.  Q.  B.  534  ;  supra,  sees.  949, 

(1875),  cites  and  follows  text ;    Kobs  v.  1047. 

Minneapolis,  22  Minn.  159,  164  (1875)  ;  '   Judicial  or  quasi-judiciaJ  and  minis- 

Henderson  v.  Minneapolis,  32  Minn.  819  ;  ierial  duties  discriminated.     Ministerial 

Uenrer  v.  Capelli,  4  Col.  25  ;  South  Bend  duties^  as  distinguished  from  those  which 

V,  Paxon,  65  Ind.  228;  Child  v.  Boston,  Bxediscretumary  cr  quasi  judicial,  toe  ^wch. 

4  AUen,  41  (1862) ;   Emery  v.  Lowell,  104  as  are  "  absolute,  certain,  and  imperative.'* 

18  (1870) ;  Brayton  v.  FaU  River,  Per  Denio,  C.  J.,  in  Mills  v,  Brooklyn,  32 


118  Mass.  218  ;  Washburn  Manuf.  Co.  v.  N.  Y.  489  (1865)  ;    Lewenthal  o.   New 

Worcester,  116  Mass.  458  ;  Boston  Roll-  York,  5  Lans.  (N.  Y.)  532.    See  Donohue 

ing  Mills  V,  Cambridge,  117  Mass.  396  ;  r.  New  York,  3  Daly  (N.  Y.)  165  ;  McCar. 

McGregor  (city  oQ  v,  Boyle,  84  Iowa,  268  thy  v.  Syracuse,   46  N.  Y.  194   (1871) ; 

(1872).    Compare  Dermont  v.  Detroit,  4  Clemence  v.  Auburn,  66  N.  Y.  834  (1876). 

Mich.  435  (1857) ;  Montgomery  Council  v.  All  acts  involved  in  the  necessary  perform- 

Gilmer,  83  Ala.  116  (1858) ;  s.  c.  26  Ala.  anoe  of  a  duty  prescribed  by  ordinance  are 

<MS5  ;  Jones  v.  New  Haven,  34  Conn.  1 ;  ministerial.    Danbury  k  N.  R.  R.  Co.  r. 

Loguuiport  V.  Wright,  25  Ind.  512  ;  Ham-  Norwalk,  87  Conn.  109  (1870) ;  Amy  v. 

Uton  V.  Columbus,  52  6a.  435  (1874) ;  Har-  Des  Moines  Co.  Sup.,  11  Wall.  136  (1870). 

per  V.  Milwaukee,  80  Wis.  865  ;  Waters  v.  Ante,  sec.  237,  note,  saU}  personal  liability 

Bay  View,  61  Wis.  642  ;   Dixon  v.  Bak-  of  officers  for  torts.    A  cor])oration  may  be 

er,  65  111.  518  (1873)  ;    Kibele  v.  Pbila-  9Bx^  Xa  wet  judicially  in  seteding  and  adopt- 

delphia,  105  Pa.  St  41  ;  Vanderslice  p.  ing  a  plan  on  which  a  public  work  shall  be 

Philadelphia,  103  Pa.  St  102 ;  Savannah  constructed  ;  yet  as  soon  as  it  begins  to 

9.    Cleary,    67    Ga.    153  ;    Savannah   t«.  carry  out  that  plan,  it  acts  Ministerially, 

Speara,  66  Ga.  804  ;  Fink  v.  St.  Louis,  and  is  bound  to  see  that  the  work  is  done 

71  Mo.  62  ;  Hardy  v.  Brooklyn,  91  N.  Y.  in  a  reasonably  safe  and  skilful  manner. 

485 ;    Winn   v.    Rutland,    52  Vt.   481 ;  Rochester  W.  Lead  Co.  v,  Rochester,   3 

Smith  V.  Alexandria,  33  Gratt.  208.     In  N.  Y.  463  ;  Barton  v.  Syracuse,  36  N.  Y. 

Harper  v.  Milwaukee,  supra,  the  court  say:  54  ;  Lacour  v.  New  York,  3  Duer  (N.  Y.)» 

**  In  general  a  municipal  corporation  has  406  ;   Lloyd  v.  New  York,  5  N.  Y.  369  ; 

no  more  right  than  a  natural  iierson  to  Jones  v.  New  Haven,  34  Conn.  1 ;  Parker 

ertate  and  maintain  a  nuisance,  and  is  lia-  v.  Lowell,  11  Grey,  353  ;  Wilson  r.  New 

\j^  for  injuries  occasioned  thereby  in  any  York,  1  Denio  (N.  Y.),  595 ;   Sfifort  v, 

case  where  a  private  person  would  be  lia-  Brooklyn,  101  N.Y.  136,  reviewing  and  dis- 

ble  nnder  like  circumstances."     See,  also,  tingnishing  previous  New  York  cases.    In- 

Boath  Bend  v.  Faxon,  67  Ind.  228  ;  North  fra,  sec.  1051 ;  Logansport  v.  Wright,  25 

Vernon  v,  Voegler,  89  Ind.  77  ;  Crawfords-  Ind.  512  ;  Martin  v.  Brooklyn,  1  Hill  (N. 

▼iUa  9.    Bond,  96  Ind.  236  ;   Quincy  r.  Y.),  545  ;  Mellen  v.  Western  R.  R.  Co.,  4 

Jones,  76  111.  231  ;  Imler  v.  Springfield,  Gray,  801 ;  Mills  v.  Brooklyn,  82  N.  Y. 

55  Mo.  119  ;   Farrell  v,  London,  12  Up.  489  ;  Child  v.  Boston,  4  Allen,  41  ;  Wheel- 

Csn.  Q.  B.  848  ;  Jones  v.  Bird,  5  B.  &  Al.  er  v.  Worcester,  10  Allen,  591  ;  Eastman 

887  ;  Drew  v.  New  River  Co.,  6  C.  &  P.  v,  Meredith,  36  N.  H.  284  ;  Meara  i;.  Wil- 

754 ;  Grocers'  Co.  r.  Donne,  3  Ring.  N.  C.  mington,  9   Ired.  L.  73 ;   Delmonico  v. 

S4;  Coe  v.  Wise,  7  B.  &.  S.  831 ;  but  see  New  York,  1  Sandf.  (N.  Y.)  222  ;  Munn 

Wild  V,  Lee,  7  K,  k  B.  426  ;  Qothier  v.  v.  Pittsburgh,  40  Pa.  St.  864  ;  Memphis  v, 

Webster,  12  C.  B.  (y.  s.)  790  ;  Perdue  v,  Lasser,  9  Humph.  (Tenn.)  757  ;  Detroit  p. 

Chingaaeonsy  Corp.,  25  Up.  Can.  Q.  B.  Corey,  9  Mich.  165;  Grant  v.  Brook1}*n, 

61,  65,  66 ;  Meek  v.  Whitechapel  Bd.  of  41  Barb.  881.    See,  also,  Holliday  v,  St 
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§  1049.  Same  subjeot.  Liable  for  Negtoot  to  repair.  —  In  aeeord- 
ance  with  the  cibove  distinction  bettoetn  legislative  or  jvdieial  dutiei 
on  the  one  hand,  and  ministerial  duties  on  the  other  (a  distinction 
plain  in  theory,  but  oftentimes  difficult  of  application  to  particalar 
cases),  a  municipal  corporation  is  liable  for  negligence  in  the  minii- 
terial  duty  to  keep  its  sewers  (which  it  idone  has  the  power  to  con* 
trol  and  keep  in  order)  in  repair,  as  respects  persons  whose  estates 
are  connected  therewith  by  private  drains,  in  consequence  of  which 
such  persons  sustain  injuries  which  would  have  been  avoided  had 
the  sewers  been  kept  in  a  proper  condition.^  If  the  sewer  is  negH" 
gently  permitted  to  become  obstructed  or  filled  up,  so  that  it  causes 
the  water  to  back-flow  into  cellars  connected  with  it,  there  is  t 
liability  therefor  on  the  part  of  the  municipal  corporation  having 
the  control  of  it,  and  which  is  bound  "  to  preserve  and  keep  in 
repair  erections  it  has  constructed,  so  that  they  shall  not  beoome 
a  source  of  nuisance  "  to  others.^    The  work  of  constructing  gutters, 


Leonard's  Par.,  11  C.  B.  (n.  s.)  192  ;  Par- 
sons V.  Bethnal  Green,  17  L.  T.  (n.  8.)  211; 
Harrison  Munic  Man.  (5th  ed)  522.  In 
Indiana  it  is  held  that  "  in  actions  against 
municipal  corporations  for  injuries  result- 
ing from  the  negligent  construction  or 
maintenance  of  sewers,  the  plaintiff  must 
show  that  he  was  free  from  eontribtUorp 
negligeKce.**  Fort  Wayne  v,  Ckwmbe,  107 
Ind.  75,  and  cases  cited,  disapproving 
BoU  V.  Indianapolis,  52  Ind.  547,  on  this 
point. 

^  Child  V.  Boston,  4  Allen,  41  (1862) ; 
supra,  sees.  980,  1045,  1046,  1047.  There 
is  considered  to  be  no  liability  in  Maasa* 
chxtsetts  on  the  part  of  a  city  for  failing  to 
keep  a  public  cesspool  and  sewer  in  repair, 
in  consequence  of  which  waste  water  ac- 
cumulates and  flows  into  neighboring  cel- 
lars not  connecUd  with  the  sewer,  Barry  v. 
Lowell,  8  Allen,  127  (1864),  dUtinguished 
from  Child  v,  Boston,  supra.  But  where 
the  reason  on  which  this  distinction  rests 
does  not  apply,  and  where  the  work  would 
be  regarded  as  a  corporate  one,  the  duty  to 
prevent  it  becoming  a  nuisance  might  be 
such,  we  think,  as  to  impose  a  liability  on 
the  coq>oration  for  injuries  which  would 
not  have  been  suffered  had  it  been  kept  in 
order.  Supra,  sec.  986.  See  Searing  ». 
Saratoga,  39  Hun  ( N.  Y. ),  807.  Municipal 
liability  in  respect  of  sewers  is  very  fully 
discussed  by  Biddle,  J.,  in  Boll  v,  Indian- 
apolU,  52  Ind.  547  (1876).     But  see  this 


case  critidaed  in  Fort  Wayne  «.  Gooab^ 
107  Ind.  76.  Text  af^iroyed  bj  Waqur, 
J.,  in  Thurston  v,  St.  JoMpb,  51  Mo.  61* 
(1873) ;  8.  a  11  Am.  Rep.  46S ;  and  ii 
Kranz  o.  Baltimore,  64  Md.  491 ;  Hitch- 
ins  V.  Froatbnrg  (approyiu^  text),  68  Md. 

100  (1888);  Semple  n.  Viekdmig,  IS 
Miss.  68. 

>  Barton  v.  Syneoaeb  M  K.  T.  54 
(1867) ;  Smith  «.  New  York  (sever  of 
adequate  size  obstructed  by  mnd  and  suti 
of  which  city  had  notioe ;  held  liable),  66 
N.  Y.  S95  (1876)  ;  McCarthy  e.  S;ir 
cuse,  46  N.  Y.  194  ;  Hines  «.  Lodcport, 

50  N.  Y.  286 ;  Nime  v.  Troy,  fi»  N.T. 
500  (1875);  New  York  9.  Parse,  8  HiH 
(N.  Y.),  612  (1842).  explained  in  Wihoi 
V,  New  York,  1  Denio  (N.  Y.),  695  (1845), 
and  in  Mills  p.  Bmoklyn.  82  K.  Y.  ^ 
(1865),  and  the  gronnd  of  the  deririm 
stated  as  in  the  text    Seifert  v.  Brooklyn, 

101  N.  Y.  186,  rerlewing  and  dktimgiiih- 
ing  previous  New  York  eases ;  ti|/V«,  SK> 
1051,  note  ;  a.  p.  Thnrston  r.  at.  teiph, 

51  Mo.  510  (1878) ;  Imler  v.  Sprin^Ud, 
55  Mo.  119, 128  (1874) ;  Denrer  «.  Cbpdli, 
4  CoL  25.  City  cannot  discharge  diminif:! 
into  a  mill-race  owned  by  others  (CoIobi- 
bus  f.  Hydr.  Woolen  Hills  Co.,  81  IwL 
435, 1870),  but  may  connect  its  seweivgi 
with  any  natural  flow  of  water,  sad  Is  sot 
liable  for  the  falling  in  of  s  sewer  (eitk 
which  it  has  connected  its  own)  wUch  it 
did  not  build,  and  whidi,  being  on  fc^ 


§  1050  UABILITY :    DRAINS  AND  SEWERS.  1333 

drains,  and  sewers  is  minxsterialy  and  when,  as  is  usually  the  case, 
the  undertaking  is  a  corporate  one,  the  corporation  is  responsible  in 
a  civil  action  for  damages  caused  by  the  careless  or  unskiKul  man- 
ner  of  performing  the  work.^ 

§  1050.  Same  subject  —The  principle,  indeed,  is  a  general  one, 
that  while  there  is  no  implied  liability  for  damages  necessarily 
occasioned  by  the  construction  of  any  municipal  improvement 
authorized  by  law,  yet  if  the  work  thtis  authorized  be  not  executed  in 
a  fToper  or  skilful  manner,  there  will  arise  a  common-law  liability 
for  all  damages  not  necessarily  incident  to  the  work,  and  which  are 
chargeable  to  the  unskilful  or  improper  manner  of  executing  it^ 

Tmte  property,  it  has  no  right  to  enter  to  drain  at  end  of  wharf.     Richardson  v, 

repair,  and  where  the  iigary  is  not  shown  Boston,  19  How.   270  ;   ante,  sec.   110, 

to  haTe  leanhed  from  the  connection  of  note;  mpra,  aec.  1048,  and  note. 
the  eity's  aewer  with  the  old  sewer,  the         ^  Supra,  sees.  949,   988,  1040,  1046, 

fall  of  which  cansed  the  injury.    Mann  v,  1048.    In  Child  v.  Boston,  4  Allen,  41 

Pitt8baTgh,40Pa.St864(1861).   Supra,  (1862),  it  is  held  that  the  mayor  and 


1047.    To  establish  a  liability  for  de-  aldermen  of  Boston,  in  building  sewers^ 

feet  in  aewer,  the  plaintiff  must  show  fault  act  as  public  statutory  officers,  and  not  as 

in  construction  or  negligence  in  remoring  agents  of  the  city  ;   but   generally  the 

obatructions.     Smith  v.   New  York,   66  power  to  construct  sewers  is  private  or 

N.  T.  995  (1876) ;  s.  o.  28  Am.  Bep.  68.  corporate,  and  it  was  admitted  and  held 

Seifert «.  Brooklyn,  mpra,  to  be  such  in  Child  v.  Boston,  by  Soar,  J., 

A  municipal  corporation  cannot  dls-  lb,  p.  52.    This  is  very  clearly  explained 

diaigD  its  eewers  upon  private  property ;  by  Manning,  J.,  in  Detroit  v.  Corey,  9 

and  where  a  city  caused  its  sewers  to  Mich.  165, 184  (1861) ;  Mills  9.  Brooklyn, 

empty  into  a  small  water-course  running  82  N.  Y.  489  (1865) ;  DerBiontv.  Detroit, 

through  the  plaintiff's  property,  thereby  4  Mich.  435  (1857) ;  Ross  v,  Madison,  1 

conducting  to  and  empt3ring  upon  such  Ind.  281 ;  Kensington  Comm'rs  v.  Wood, 

property  a  greater  body  of  water  than  the  10  Pa.  St.  98,  95 ;  Bronson  v,  Wallingford, 

natural  flow  through  the  water-course,  to  54  Conn.  518  ;  ante,  sec.  58.    The  neces- 

the  injury  of  the  property-owner,  it  is  sity  for  covered  public  sewers  in  streets  in 

priwtafaeu  liable  therefor.    O'Brien  v.  St.  cities  with  compact  populations,  and  their 

Paul,  18  Minn.  176  (1872) ;    s.  p.  Kobs  special  uses,  seem  to  the  author  to  make 

«•  Minneapolis,  22  Hinn.  159  (1875),  in  the  duties  of  cities  in  respect  thereof  cor- 

whieh  the  city  was  held  liable  for  cutting  parate  rather  than  public,  as  that  distinc- 

a  diteh  across  a  street,  thereby  causing  tion  has  been  pointed  out  in  other  portions 

an  niiiinal  quantity  of  water  to  be  turned  of  the  present  chapter.    Ante,  sees.  966, 

with  destructive  foree  upon  the  premises  967,  974  et  seq, 

of  the  plaintiffl    Presumption  of  authority  A  city  with  express  power  to  construct 

in  street  commissiouen  to  cut  the  ditch,  sewers  and  to  provide  drainage,  in  order  to 

lb.    In  Waffle  v,  N.  Y.  Cent.  R.  R.  Co.,  find  an  outlet  for  sewage  beyond  the  city, 

(8  Barb.  418,  it  was  decided  that  a  person  was  held,  in  the  absence  of  any  restric- 

may  drain  his  own  land  into  a  running  tion,   express   or  implied,    to  have  the 

strsam  without  liability,  although  such  incidental  right  to  make  a  contract  with 

dndnage  may  canse  at  times  an  increase  a  land-owner,  in  order  to  secure  such  an 

of  water  in  the  stream  to  the  damage  of  outlet.    Coldwater  v.  Tucker,  86  Mich, 

the  owners  below.    This  case  distinguished  474  (1877);  s.  c.  84  Am.  Rep.  601. 

in  Gould  v.  Booth,  M  N.  Y.  62,  65  (1876);  ^  Same  authorities  cited  in  huit  note. 

ntpra,  sec   1048.     Liability  of  city  for  Supra,  sees.  988,  988, 990  et  $eq.;  Brine  v. 
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§  1051.  Result  Bommed  np  as  to  Munioipal  Ziiabllity  for  InJiixiH 
oaiued  by  Surface-water  and  defective  Sewers.  —  A  review  of  the 
authorities,  in  the  light  of  the  true  principles  of  law  applicable  to 
the  subject  of  municipal  liability  for  injuries  caused  by  surface- 
water  and  defective  sewers,  justifies  the  author,  he  conceives,  in 
laying  down  the  following  general  propositions,  leaving  cases  not 
covered  by  them  to  be  determined  upon  their  special  circam- 
stances :  — 

1.  Where  the  municipality  keeps  within  the  limits  of  its 
streets  and  within  the  limits  of  its  jurisdiction,  and  the  injoiy 
caused  by  surface-water  is  wholly  incidental  to  and  consequen- 
tial upon  the  exercise  of  its  lawful  powers,  there  is  no  implied 
or  common-law  liability.     This  is  everywhere  admitted. 

2.  Where  the  injury  is  occasioned  by  the  plan  of  the  im- 
provement, as  distinguished  from  the  mode  of  carrying  the 
plan  into  execution,  there  is  not  ordinarily  any  liability.  This 
also  is  everywhere  admitted  to  be  generally  true,^  but  it  is 
subject,  however,  in  the  judgment  of  many  courts,  to  the 
qualifications  stated  in  the  subsequent  paragraphs  of  this 
section. 

3.  In  the  case  last  supposed,  there  will  be  a  liability  if 
the  direct  effect  of  the  vx>Tk,  particularly  if  it  be  a  sewer  (V 

Oreat  Western  Ry.  Co.»  110  Eng.  Com.  L.  L.  Cases,  1\Z  et  mq, ;  Morse  «.  Wonat- 

(2B.  k  S.)  402,  411,  per  CrompUm,  J.,  ter,  189  Mass.  889  ;    Broom  Comm.  oe 

cited  11  H.  of  L.  Cases,  714  ;   Sprague  r.  Com.  Law  (4th  ed.),  660,  where  the  recent 

Worcester,  13  Gray,  193  (1859),  per  Shaw,  English  cases  are  cited ;  Shearm.  4  Bed. 

C.  J. ;   Perry  v.  Worcester,  6  Gray,   544  Neg.  (4th  ed.)  chap.  xiv. :    '*  Incorportted 

(1856),   and  cases  cited;    Proprietors  of  Public  Trustees. '* 

Locks,  &c.  u.  Lowell,  7  Gray,  223  ;  Flagg         i  GUlaly  v,  Madison,  68  Wis.  618.    In 

V,  Worcester,  13  Gray,  601,  605  ;  followed  Weis  v,  Madison,  75  Ind.  241,  the  kidiog 

in  Kennison  u,  Beverly,   146  Mass.  467  case  in  Indiana  u))on  the  sabject  of  thii 

(1888)  ;  McGregor  t;.  Boyle,  34  Iowa,  268  section,  jBoH,  J.,  after  quoting  ptfagnphS> 

(1872) ;  Emery  v.  Lowell,  104  Mass.  13  said:    "If  we  are  to  nnderrtand  thst  it 

(1870) ;   Murphy  v.  Lowell,    128  Mass.  refers  to  the  mere  plan  of  the  imprars- 

896  ;  City  Council  r.  Gilmer,  83  Ala.  116  ment,  without  reference  to  the  perfotm* 

(1858) ;  8.  c.  26  Ala.  665  ;  Barton  o.  Sy-  ance  of  the  work  under  it,  then  can  bt  ■§ 

racuse,  36  N.  Y.  54   (1867) ;  Conrad  v,  qnestion  as  to  theoomctneea  of  tbendi 

Ithaca,  16  N.  Y.  158  ;  Cowley  v.  Sunder-  as  stated.    There  is,  howeTer,  a  hnmd  oA 

land,  6   H.   &  N.   565  (1861);    Carr  v.  plain  distinction  between  jndieud  or  Irgif 

Northern  Liberties,  85  Pa.  824  ;  Atchison  lative  acts  and  ministerial  ones.    TbeooiH 

V.  Challiss,  9  Kan.  603  ;  Judge  v,  Meri-  struction  of  a  plan  may  be  a  judkiilact; 

den,  38  Conn.  90  ;  Denver  v,  Bhodes,  9  the  performance  of  the  work  is  certain];  • 

Col.  554.     Further  as  to  the  rig?U  to  main"  ministerial  act    This  ooort  haa  repeatedly 

tain  actions  against  bodies  executing  public  recognized  and  enforced  the  doetrbii^  tiwt 

uK>rks  under  legislative  authority,  for  the  a  municipal  corporation  is  not  liable  for 

improper  mode  in  which  their  powers  have  the  ezerclM  of  a  legialativo  powtr,  bot 

been  exercised,  see  opinion  of  BlaMum,  that  it  is  liable  for  the  negHgit  ptf^ 

J.,   in   Mersey  Docks  Cases,   11    H.  of  formance  of  miniiterial  aett.** 
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drain,  is  to  collect  an  increased  body  of  water,  and  to  precipi- 
tate it  or  sewage  on  private  property,  to  its  injury.^  But 
since  surface-water  is  a  common  enemy,  which  the  lot-owner 
may  fight  by  raising  his  lot  to  grade,  or  in  any  other  proper 
manner,  and  since  the  municipality  has  the  undoubted  right 
to  bring  its  streets  to  grade,  and  has  as  much  power  to  fight 
surface-water  in  its  streets  as  the  adjoining  private  owner,  it 
is  not  ordinarily,  if  ever,  impliedly  liable  for  simply  failing  to 
provide  culverts  or  gutters  adequate  to  keep  surface-water  off 
the  adjoining  lots,  below  grade,  particularly  if  the  injury  is 
one  which  would  not  have  occurred  had  the  lots  been  filled 
so  as  to  be  on  a  level  with  the  street  The  cases  are  not  in 
harmony  on  the  point  last  presented,  but  the  above  is  believed 
by  the  author  to  be  the  correct  doctrine.^ 

4  There  is  a  municipal  liability  where  the  property  of  private 
persons  is  flooded,  either  directly  or  by  water  or  sewage  being 
set  back,  when  this  is  the  result  of  the  negligent  execution  of 
the  plan  adopted  for  the  construction  of  gutters,  drains,  cul- 
verts, or  sewers,  or  of  the  negligent  failure  to  keep  the  same 
in  repair  and  free  from  obstruction,  and  this  whether  the  lots 
are  below  the  grade  of  the  streets  or  not.  The  cases  support 
this  proposition  with  great  unanimity.* 

5.  Perhaps  the  adjudged  cases  have  not  always  kept  as 
closely  in  view  as  they  ought  the  difference  between  drains 
as  part  of  street  improvements  constructed  to  dispose  of  sur- 
face-water and  common  or  public  sewers  constructed  to  provide 
for  and  dispose  of  the  sewage  of  cities.    Where  such  sewers  are 

1  This  sentence  of  the  text  is  quoted  in  exemption  from  liability  for  the  mistaken 
Seifert  v.  Brooklyn,  101 N.  Y.  186  (1886),  exercise  of  functions  of  a  judicial  or  legisla- 
and  upon  the  principle  therein  expressed,  tive  character,  asserted  in  Mills  v.  Brook- 
as  applied  to  sewers  in  cities,  the  judgment  lyn,  82  N.  Y.  489,  495  ;  Wilson  v.  New 
in  tiiat  case  rests.  Here  the  city  built  a  York,  1  Denio,  595,  598  ;  Lynch  v.  New 
main  sewer  in  1868.  Experience  showed,  York,  76  N.  Y.  60.  The  review  by  Ruger, 
soon  after  it  was  completed^  that  its  ca-  C.  J.,  of  these  and  the  other  principal  cases 
pacity  was  not  sufficient,  and  it  resulted  in  New  York  bearing  upon  the  question 
in  orerflowing  private  property.  Not-  clears  the  subject  in  the  State  of  New  York 
withstanding  this  the  city  continued  to  of  some  obscurity,  and  places  it  in  a  more 
baild  and  attach  new  lateral  sewers  until  certain  light.  Ante,  sees.  1045, 1046. 
the  inundations  of  private  propertj^oc-  ^  The  text  regarded  "as  a  clear  and 
cnired  eight  or  ten  times  a  year, —  a  fact  correct  statement  of  the  rule,  supported 
wen  known  to  the  corporation.  The  by  the  decided  weight  of  authority."  Wais 
city  corporation  was,  under  these  circnm-  v.  Madison,  76  Ind.  241. 
•tanees,  held  liable  for  inundations  of  the  *  Gilluly  v,  Madison,  68  Wis.  518  ; 
plaintiflTs  property  in  1884  by  sewage.  Hitchins  v,  Frostburg,  68  Md.  100  (1888), 
The  court  rightly  held,  we  think,  that  approving  text 
the  case  was  not  within  the  principle  of 
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built  and  solely  controlled  by  a  municipality,  many  caies,  as 
shown  in  the  sections  of  the  text  relating  to  this  subject^  have 
held  that  the  munidiHilitif  is  liable  far  dired  inundaUomi  of 
connecting  property  with  water,  JUtk,  and  sewage,  where  the  sewa, 
although  it  may  have  been  built  pursuant  to  a  plan  adopted 
by  the  municipality,  is  negligently  maintained  by  it  after  the 
sewer  has  been  shown  by  experience  to  be  insufficient^  under 
ordinary  conditions,  to  prevent  such  a  nuisance  and  direct  in- 
jury to  the  plaintiffs  property.  In  view  of  the  purpose  cf 
sewers,  their  indispensableness  to  property  owners  in  cities, 
their  vital  relation  to  the  public  health,  the  exclosive  nature 
(as  the  power  is  usually  conferred)  of  the  municipal  author- 
ity to  construct  and  to  control  them,  the  power  and  means 
(where  these  exist  in  the  municipality)  to  provide  a  remedy, 
and  the  utter  helplessness  of  the  property  owner,  if  no  remedy 
is  provided,  liability  to  a  private  action  for  negligence  is 
doubtless  a  salutary  nde,  and  one  which  in  the  auti^o^s  judg- 
ment is,  under  the  conditions  above  stated*  and  where  no  con- 
trary legislative  intent  appears,  entirely  consistent  with  legal 
principles. 

§  1051  a.  Same  subject  —  In  such  case  the  injury  to  the  prop- 
erty owner  is  manifest  It  is  caused  by  the  sole  act  or  n^lect  of 
the  municipal  authorities.  They  alone  have  the  power  to  remove 
the  cause.  The  property  owner  is  substantially  remediless  unless 
he  can  quicken  and  secure  corporate  action  by  means  of  a  civil  suit 
for  damages.  The  city  as  the  corporate  representative  of  the  fas- 
ciculus of  local  interests  which  make  sewers  a  necessity  for  the 
benefit  of  all  of  the  inhabitants  of  the  municipality,  is  the  author  of 
the  injury  which  the  plaintiff  in  the  case  supposed  sustains  in  the 
attempt  to  benefit  all.  The  dictate  of  justice  is  that  no  person 
should  suffer  unequally,  and,  if  he  does,  that  all  should  make  com- 
pensation. If  the  city  has  the  power  and  the  means  by  taxation  or 
otherwise  to  remedy  the  defective  sewer,  and  yet,  under  the  condi- 
tions above  defined  and  limited,  continues  such  sewer,  it  must  on 
legal  principles  be  liable,  unless  it  can  justify  its  act  or  omission  by 
its  legislative  powers  and  duties  relating  thereto.  Certain  it  is 
tliat  these  powers  were  not  given  witR  any  such  intent  Under  the 
usual  constitutional  limitations  on  legislative  action  it  is  at  least 
doubtful  whether  powers  so  injurious  to,  and  so  destructive  ct, 
private  rights  could  be  directly  conferred,  and  if  not,  how  can  tbey 
be  held  to  be  obliquely  granted,  or  to  be  embraced  in  large  and 
general  grants  of  authority  ?    Such  delegations  of  authority  are  to 
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be  constnied  &vorably  to  the  rights  of  the  citizen,  and  may,  we 
think,  reasonably  be  considered  as  implying  a  condition  that  it  shall 
not  be  exercised  so  as  to  inflict  unnecessary  or  at  all  events  negli- 
gent injuries  upon  private  property. 

§  1052.  Conclusion.  — And  here,  according  to  its  plan,  this  work 
is  brought  to  a  close.  Mr.  Willcock,  in  concluding  a  similar 
treatise  upon  the  Municipal  Corporations  of  England,  before  the 
Beform  Act,  disgusted  with  their  petty  disputes,  intrigues,  and  cor- 
ruptions, declared  that  they  had  long  since  ceased  to  have  any  bene- 
ficial operation,  and  added :  ''  I  have  travelled  through  this  work  as 
a  merchant  from  Medina  to  Damascus,  —  a  weaiy  waste  of  way ; 
there  is  as  little  to  gratify  the  mind  in  the  investigation  as  to  please 
the  eye  in  the  desert."  Such  has  not  been  our  experience  in  the 
present  work :  on  the  contrary,  the  extensive  field  over  which  we 
have  passed  has  presented  at  every  turn  new  and  interesting  subjects 
for  contemplation.  Our  municipalities,  in  their  creation  and  opera- 
tions, stand  closely  related  both  to  the  States  and  to  administrative 
law.  They  ofier  to  the  statesman,  the  legislator,  and  the  jurist 
questions  of  perplexing  intricacy  and  deepest  moment.  How 
thoroughly  our  municipal  institutions  are  wrought  into  the  frame- 
work of  our  government  and  administration,  how  important  the 
functions  they  are  made  habitually  to  perform,  how  closely,  in  the 
exercise  of  their  diversified  powers,  and  in  the  discharge  of  their 
varied  duties,  they  touch  the  daily  life  and  affect  the  most  impor- 
tant interests  of  the  citizen  and  of  the  property  owner,  cannot  fail 
to  impress  the  most  inattentive  observer.  They  are  quickened  by 
the  spirit  of  modem  times,  and  in  all  their  multiform  purposes,  both 
public  and  corporate,  they  illustrate  its  activity,  enterprise,  and  pro- 
gress. "Walled  towns  belong  to  a  past  age.  The  violence  and  inse- 
curity of  that  age  have  passed  away,  but,  in  their  place,  our  chartered 
corporations,  particularly  our  large  cities,  are  encountering  the  perils, 
not  less  alarming,  of  corruption  and  fraud  on  a  gigantic  scale,  en- 
gendered by  the  large  revenues  and  official  patronage  at  their  dis- 
posal, aided  by  the  disinclination,  often  the  steady  refusal,  of  the 
substantial  citizens  to  take  an  active  part  in  the  management  of 
municipal  affairs.  How  best  to  govern  our  cities  is  a  problem  in 
statesmanship  not  yet  fully  solved ;  but  it  is  clear  that  for  many  of 
the  excesses  to  which  municipal  bodies  are  prone  the  courts  afford, 
in  the  usual  state  of  legislation,  the  most  effectual,  and  frequently 
the  only,  remedy.  It  is  impossible  to  rise  from  the  survey  of 
the  authority  of  the  judicial  tribunals  over  them,  to  keep  them 
within  their  chartered  limits,  to  enforce  their  rights  on  the  one 
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hand,  and  to  enforce  rights  against  them  on  the  other,  without  pro- 
found admiration  for  the  learning  and  conservative  wisdom  of 
the  judges,  as  displayed  in  their  reported  judgments,  the  princi- 
ples whereof  we  have  sought  to  extract,  arrange,  and  embody  iD 
these  pa£:es. 
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LBATEMENT, 

of  suits  by  public  officers,  237  n.  on  p.  321. 

of  mandamus  proceedings  in  case  of  death  or  resignation,  861  a-^61  d, 
in  case  of  change  in  membership  of  council,  8vS4. 
lBOLISHING  COBPOBATIONS.     (See  Dissolution  of  Corporation.) 
lBUTT£B  (see  Certiorari;  Contracts;  £quity;  Eminent  Domain; 
Local  Improvements;  Streets;  Taxation), 
has  property  rights  in  streets,  587  &,  656  a,  656  b,  663  n.  on  p.  792,  690, 
723  c,  730. 

right  of  access  is  property,  587  b,  663  n.,  723  c,  730. 
whether  easement  in  street  may  include  unobstructed  view,  734  a,  n. 
remedies  in  respect  to  his  rights  and  easements  in  streets,  663,  664,  686  n., 

723  c/. 
may  recover  for  injuries  to  his  easements  of  access,  light,  and  air,  712, 730, 

992  n. 
may  be  deprived  of  easement  of  access,  &c.,  by  eminent  domain,  666  n. 
title  to  middle  of  street,  633  n.,  663  n. 
respective  rights  of  the  abutter  and  of  the  public  in  streets,  656  a,  723  a. 

result  of  the  New  York  cases  stated,  656  b. 
effect  of  fee  of  street  being  in  abutter  or  municipality,  663,  664  a,  689  n., 

702-704  a,  722-726. 
right  in  respect  of  public  squares,  660  n.,  661  n.,  663. 
jurisdiction  in  equity  at  instance  of,  611,  644  n.,  661,  666,  907  n.,  994. 
whether  several  distinct  owners  may  join  in  a  suit,  661  n.,  907  n.  on  p. 
1093. 
whether  abutter  can  maintain  ejectment  where  dedication  is  complete, 

663  n. 
as  to  reverter  on  vacation  of  street,  589  n.,  653  n.,  666  n. 
use  of  street  by  abutter  under  license  from  city,  liability  of  city,  953  n. 
as  to  right  to  soil  or  minerals  in  streets,  633  n.,  664  n.,  687-689,  989  n. 
nuisance  upon  street,  adjoining  owner  may  maintain  action  for  damages^ 
660. 
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ABUTTER  —  continued, 

caunot  treat  as  nuisance  and  fill  up  Bewer  built  by  municipal  aathoritj, 

660  n. 
use  of  street  for  railroad,  consent  of  abutter  essential,  701  a-701  e,  720. 
(See  Railroads.) 
compensation  to  abutter,  702-704  a,  711. 
petition  of  abutters  to  use  of  street  by  railway  company  may  ba  requia- 

ite,  706  n. 
nature  of  right  of  railroad  company  in  street  as  against,  709  n. 
^chetber  construction  and  operat&on  of  railroad  may  be  enjoined, 

703  n.,  706  n.,  708,  718  n.,  720  n.,  723  c,  n.,  723  rf,  n. 
imauthorized  use,  remedy  in  trespass  or  ejectment,  663  n.,  703  n. 
railway  liable  to  action  for  unreasonable  use  of  street,  723  n. 
rights  and  remedies  with  respect  to  elevated  railways  in  streets,  723  o- 

723  rf. 
railway  operated  by  electricity  supplied  through  overhanging  wires, 
n.  ou  p.  893. 
right  to  compensation  for  use  of  streets  for  telegraph  poles,  608  a,  734  e, 

u.  on  p.  893. 
assessment  for  local  improvements,  752  et  seq.  *(See  Taxatiov  axd 
Local  Assessments.) 
conditions  precedent  to  abutter's  liability,  811,  812. 
may  enjoin  collection  of  unequal  assessment,  923  n. 
when  assessment  cannot  be  validated  against,  77,  78. 
*        irregularities  may  have  effect  to  invalidate  assessment  against,  936. 
as  to  estoppel  by  joining  in  petition  for  improvement,  800  n.,  990  n. 
assent  or  petition  of  abutters  is  jurisdictional,  800-802. 
liability  to  assessment  for  improving  hightoay  as  a  street,  677  n. 
notice  of  proceedings  for  assessment  of  benefits,  606  n.,  802  a-801. 
whether  whole  cost  of  improvement  may  be  imposed  upon,  75%  76L 
construction  of  ''adjacent"  and  ** adjoining/*  752  n.  on  p. 915. 
assessments  for  benefits  received  from  opening  of  street,  617,  752. 
rights  with  respect  to  contracts  of  city  for  local  improvements,  810. 
mandamus  for  delay  in  completing  street  improvements,  609  n. 
proceedings  to  lay  out  streets,  when  remedy  by  certiorari  and  when  is 
equity,  611  n. 
power  to  pave  streets  at  expense  of,  796,  797.     (See  Strkkts.) 
on  public  common  liable  for  expense  of  paving  whole  street,  799  n. 
assessment  against,  for  cost  of  making  sewers,  808, 809.     (See  Sewkbb.) 
apportionment  of  cost  of  public  wells  and  cisterns,  690  n. 
not  entitled  to  compensation  for  damages  from  change  of  grade*  989  cf  Mf 
(See  Streets.) 
exception  to  the  rule  in  Ohio,  723  n.,  990  n.  on  p.  1226. 
effect  of  special  constitutional  provisions  on  right  to  oompensttioD. 

995  a-995  c 
liability  of  board  of  public  works  for  change  of  grade,  974  n.  od  p. 

1196. 
injunction  to  restrain  work  of  grading,  990  n.,  994, 995  c,  n.  od  p^  1241 
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ABUTTER  —  continued, 

no  right  to  lateral  support  of  soil  of  street,  672,  990  n.  on  pp.  1225,  1226, 

991. 
not  entitled  to  damages  for  indirect  injaiy  to  his  trade,  992  n. 
overflow  of  surface  water,  right  to  compensation,  988  n.,  989  n.,  990  n.  on  p. 

1223,  992  n.,  1038-1045.    (See  Surface  Water.) 
remedy  for  destruction  of  shade  and  ornamental  trees,  663  n.,  990  n.  on 

p.  1222. 
power  of  city  to  compel  building  of  sidewalk,  798. 

no  right  in  abutter  to  raise  or  lower  sidewalk  or  street,  661  n. 
failure  to  remove  unsafe  sidewalk  after  notice,  804  n. 
not  bound  to  keep  sidewalk  in  repair  unless  by  virtue  of  statute  re- 
quirement, 1012. 
as  to  duty  to  clear  snow  from  sidewalk,  394, 1006  n.,  1012  n.,  1033  n. 
liability  to  person  injured  by  reason  of  snow  or  ice  on  sidewalk, 
1006. 
liable  for  injury  from  snow  or  ice  falling  from  roof,  1006  n. 
not  liable  for  defects  in  sidewalk  occasioned  by  natural  causes,  1033  n. 
negligent  or  wrongful  acts  of  abutters,  liability  to  person  injured,  1032. 
cannot  defend  on  ground  that  work  was  done  by  contractors,  1033. 
bound  to  keep  sufficient  covering  over  excavation  in  sidewalk,  1033. 
liability  as  between  owner  and  tenant,  1034  n. 
where  area-cover  existed  at  time  of  dedication  of  highway,  liability  for 

maintaining,  1034  n. 
as  to  right  of  action  over,  in  favor  of  city,  1036. 
may  construct  underground  house-vaults  in  streets,  656  b,  699, 700. 

municipality  may  impose  conditions,  688  n.,  690  n.,  768  n. 
rights  in  respect  to  doors,  shutters,  iron  gratings,  &c.,  734. 
rights  as  to  porches  and  bay  windows  in  or  over  streets,  734  a,  784  h. 
use  by  another  for  business  purposes  of  street  in  front  of,  661  n.,  730  n. 

on  p.  886. 
building  of  wharf  by  municipality  no  invasion  of  rights  of,  110,  634  n. 
liability  of  city  to,  for  constructing  viaduct  in  street,  990  n.  on  p.  1221. 
ACCEPTANCE  OF  CHARTERS.    (See  Charter.) 
ACCEPTANCE  OF  PUBLIC  WORK  BY  THE  CORPORATION, 

effect  of,  464,  483  n.,  812. 
ACCRETION.    (See  Alluvion.) 
ACKNOWLEDGMENT 

of   plat,    when   essential   to   valid   statutory   dedication,  628.      (See 
Dedication.) 
ACQUISITION  OF  PROPERTY.    (See  Eminent  Domain  ;  Propebtt.) 
ACT  OF  CORPORATE  BODY, 

what  is,  90. 
ACT  OF  LEGISLATURE.  (See  Charter;  Constitutional  Pboyisions; 

Curative  Act  ;  Legislature  ;  Taxation.) 
ACTION  AND  LIABILITY  (see  Contracts;   Chap.  XXm.  on  Civil 
Actions   and    Liabilities  ;    Defences  ;    Parties  ;  Pleadinob  ; 
Practice;  Remedy), 
vol.  II. — 44 
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when  private  action  lies  against  monidpal  eorporationa,  6^  08  iLi  93$ 

et  seg, 
distinction  between  pnblic  and  |niyate  eapacity,  66,  881  n^  988-M& 
liability  of  municipal  ofEicers  to  actions,  238,  237,  850,  910  n. 
of  municipal  corporation  to  ofEicerSy  235,  236  n. 
officers  to  corporation  and  to  others,  236,  237  and  notes,  805 IL,  350. 
for  omissions  of  officers,  935  n. 
evidence  in  such  actions,  237  n. 

when  corporation  may  defend  actions  against  its  officers,  147, 148, 479  n. 
suits  by  public  officers,  237  n. 
one  municipal  corporation  may  sue  another,  935  n. 
one  municipality  may  recover  contribution  from  another,  038. 
corporate  name  in  suits,  176, 181,  237  n.,  822  n.,  871  n.,  884  n. 
use  of  name  of  city  by  board  of  park  commissioners,  598  n. 
whether  municipal  corporations  are  affected  by  statute  of  lifnitMions,  667- 

675,  815  n. 
agreement  by  attorney  to  refer  a  c&use  binding  on  monicipelifiy,  456  n. 
in  bar  of  action  on  debt  city  cannot  set  up  its  wiUingness  onoe  to  psy, 

506  n. 
in  actions  generally,  original  records  or  authenticated  copies  oompelent 

evidence,  304.    (See  Evidence.) 
in  collateral  action  parol  evidence  not  admissible  to  contradki  ccvporate 

record,  299. 
action  of  replevin  for  official  documents,  right  to  office  caimot  be  deter 

mined  in,  302  n. 
actions  on  official  bonds,  defences,  216. 
statute  may  require  presentation  or  demand  before  suit,  987. 
charter  may  prescribe  time  within  which  suit  shall  be  brougfat,  675  n., 

937. 
when  performance  of  obligation  becomes  impossible  by  act  of  law  do 

action  will  lie,  69  n.  on  p.  120. 
when  proof  of  organization  not  necessary  for  maintenance  of  aetioD,34iL 
actions  to  enforce  ordinances,  408  et  seq,     (See  Comflauitb  ;  Obai- 

NANCES.) 

actions  on  contracts  for  local  improvements,  480-483,  810L 
to  recover  taxes  and  assessments,.  789  n.,  815-818. 
upon  express  contracts,  935-937.    (See  Contraots.) 

liability  on  implied  contracts,  938. 

actions  on  bonds  and  coupons,  486  and  n.,  509  n.    (See  BoHDe^  Mmn- 
cipal;  Coupons.) 

limitations  of  actions  on,  486  n.,  512  n. 

on  ordinary  warrants,  in  whose  name,  487.  (See  Orders  and  Warrants.) 

to  recover  back  illegal  taxes,  939-947. 

time  in  which  to  bring  action,  66  n.  on  p.  109.    (See  Taxahon.) 

corporation  cannot  maintain  action  on  invalid  penal  bond,  458. 

attorney-general  cannot  maintain  action  for  money  fnodiilent^  tita 
from  municipality,  68  n.  on  p.  118,  918. 
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ACTION  AND  LIABILITY  —  ccm/mti«d. 

action  against  city  for  recovery  of  stock  or  an  aioooanting,  ex  contractu^ 

966  n. 
action  for  serviceB  rendered  and  materials  famished,  right  of  city  to  set 

off,  937  n* 
to  enforce  payment  of  debts  due  from  dissolved  corporation,  170. 
new  town  bound  by  result  of  action  against  parent  town,  187  n. 
to  recover  money  voluntarily  paid,  112  n.,  939-942. 

what  is  a  voluntary  payment,  112  n.,  944  n. 
enactment  that  no  costs  shall  be  recovered  against  dty  invalid,  765  n., 

822  n. 
private  action  for  breach  of  duty  imposed  by  by-law,  308  n.  on  p.  387. 
liability  for  torts,  710,  948  ei  seq.     (See  Torts.) 
action  to  prevent  illegal  corporate  acts,  in  whose  name,  909  et  seq. 
doctrine  of  implied  corporate  liability,  66,  459  et  seq,^  481  n.,  961  et  seq,, 

980  et  seq. 
liability  as  property  owner,  985-986. 
for  damages  to  private  property  from  negligence,  986  n. 
of  corporation  for  acts  done  by  direction  of  the  council  without  by-laws, 

309  n. 
liability  for  injuries,  distinction  between  municipal  and  ^ruon  corporations 

in  respect  to,  26,  27,  961  et  seq.j  983,  986  et  seq. 
civil  liability  of  quasi  corporations,  961,  962,  966  n.,  996-999,  1017  n.  on 

p.  1282. 
no  liability  for  consequential  damages  from  authorized  acts,  987  et  seq. 
whether  neglected  duty  involves  liability  depends  upon  its  nature,  965  a, 

967,  980. 
liability  in  respect  to  opening  streets,  609,  610.    (See  Eminent  Domain  ; 

Stbxbts.) 
for  damages  caused  by  g^rading,  989-995  e.    (See  Streets.) 
civil  liability  in  respect  to  defective  streets,  996-1037.    (See  Streets.) 

that  corporation  is  indebted  up  to  constitutional  limit  no  defence,  137. 
liability  in  respect  to  surface  water,  drains,  and  sewers,  1038-1051  a. 

(See  Sewers  and  Drains;  Surface  Water.) 
liability  to  patentee  of  invention  for  infringements,  966  n. 
mode  of  enforeing  liabilities  of  New  England  towns,  576,  849  n.,  962  IL 
ACTS  (see  Actions;  Meetings;  Office  and  Officer;  Quorum), 
must  be  transacted  at  corporate  meeting,  259,  270  n.,  455. 
quorum  essential  to  valid  action,  292. 
concurrence  requisite,  282,  288. 
may  be  ratified  by  subsequent  legal  meeting,  268  &. 
of  corporation  under  statute  not  in  force,  318  n. 
after  a  valid  adjournment  illegal,  269  n. 
of  de  facto  council  valid,  296. 
'  Judicial  and  ministerial,  distinction  in  respect  to  majority  principle,  283 

andn. 
corpofale  body  may  rescind  previous  acts,  290. 
in  pari  materia,  how  construed,  88  xl 
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of  corporation  most  be  pleaded  and  proved,  88. 

may  be  proved  by  parol,  298,  300,  301. 
of  boards  of  public  agents,  parol  evidence  competent,  300  n. 
void,  when  beyond  scope  of  power,  89, 168, 968-970.    (See  Ultra  Yieu.) 
prohibition  as  a  xemedy  against  illegal  corporate  proceedings,  611  n., 

930. 
unauthorized  or  illegal  corporate  acts,  remedies  to  prevent,  correct,  and 

redress,  906  et  seq, 
by  direction  of  council  without  by-laws,  liability,  809  n. 
no  liability  for  consequential  damages  from  authorized  acts,  987  et  teq, 
acts  and  declarations  of  officers,  evidence  for  or  against  the  corporatioD, 

237  n.  on  p.  321.     (See  Eyidkkce.) 
liability  of  public  officers  for  acts  judicial  in  their  nature,  237  n.  on 
p.  324. 
for  acts  involving  the  exeroise  of  discretion,  237  n.  on  p.  325.    (See 

Discretion.) 
for  acts  of  subordinates,  237  n.  on  p.  824. 
of  de  /ac^o officers  valid,  189  n.,  197  n.,  215,  221  n.,  256  n.,  276,  417,  581, 

763  n.,  892  n.,  970  n. 
acts  of  officers  in  respect  to  nuisances,  379. 
unauthorized  acts  may  be  ratified,  463,  464,  465. 
ADJOINING  OWNER.     (See  Abutter.) 
ADJOURNMENT.     (See  Meeting.) 

power  to  adjourn  corporate  meetings,  265,  269,  287. 

should  appear  of  record,  269  n. 

after  valid  adjournment  no  business  can  be  legally  transacted,  269  n. 

requirement  of  votes  by  ayes  and  nays  held  not  to  apply  to  motions  for* 

291  n. 
what  may  be  done  at  adjourned  meeting,  287. 
proof  of  adjournment  by  parol,  298. 
presumption  of  regularity  of,  287  n. 
ADMISSION  TO  OFFICE.     (See  Mandamus.) 
ADOPTION  OF  ORDINANCES,  309.    (See  Ordinances.) 
ADVERSE  POSSESSION.     (See  Limitation  of  Actions.) 
AGENTS  (see  Contracts;  Ratification;  Respondeat  Supkri(»), 
may  be  invested  with  what  power,  96,  445,  452. 
application  of  majority  principle  where  corporate  power  has  been  dele* 

gated  to,  283. 
town  committee  agent  of  the  town,  283  n.  on  p.  361. 
power  of  county  commissioners  to  appoint  agent  by  parol,  801  n. 
boards  of  public  agents,  acts  may  be  shown  by  parol,  300  n. 
actions  against,  corporate  records  competent  evidence,  804. 
officers  are  the  agents  of  the  corporate  body,  531. 
principles  of  the  law  of  agency  applicable  to  their  acts,  ezoepikxi,  68L 
water  committee  agents,  not  officers,  of  city,  59  n. 
power  of  legislature  to  appoint  agent  for  municipal  corporatioii,  71. 
State  may  appoint  agent  to  build  bridge  to  be  paid  for  by  municipality,  74 
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AGENTS  —  continued. 

when  cities  in  executing  police  duties  are  agents  of  the  State,  141  n.  on 
p.  213,  975. 

parent  town  agent  of  new  town  in  defending  action,  187  n. 

authority  of  agent  may  be  implied,  213  n. 

power  to  make  contracts  for  corporation,  96, 445  et  seq.    (See  Contracts.) 

liability  of  the  municipality,  935. 

those  dealing  with,  bound  to  ascertain  nature  and  extent  of  authority, 
447. 

appointment  of  agent  may  be  inferred,  450  n. 

authority  to  negotiate  sale  of  bonds,  450  n. 

power  of  eminent  domain  conferred  upon  a  merely  public  agent,  G08  n. 

dedication  of  land  to  public  use  by  agent  of  owner,  635  n. 

licensee  of  the  corporation  not  its  agent,  958. 

trespass  by  agent  involves  no  corporate  liability,  when,  970  n. 

unsafe  streets,  liability  for  act  of  agent  or  servant,  1084  n. 
AGRICULTURAL  LANDS, 

extension  of  boundaries  so  as  to  include,  185  n. 

within  corporate  limits,  taxation  of,  794,  795. 
AID  TO  RAILWAYS  (see  Bonds,  Municipal;  Railroads), 

evil  effects  of,  12,  153-164. 

municipal  railway  aid  bonds,  508-554. 
ALABAMA, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

whether  municipality  can  prescribe  punishment  for  offence  punishable 
under  State  law,  368  n.  on  p.  438. 

doctrine  as  to  assessments  for  local  improvements,  752  n.  on  p.  916. 

mandamus  to  compel  levy  of  taxes,  849  n. 

construction  of  provision  requiring  compensation  to  be  made  for  property 
"injured,"  995  c,  n. 
ALDERMAN  (see  Officer), 

office  at  common  law,  218. 

integral  part  of  an  old  English  corporation,  85. 

is  a  "  civil  officer,"  59  n. 

acting  as  mayor,  208  n. 

not  individually  liable  for  passing  unauthorized  ordinance,  235  n.,  237 
n.  on  p.  326. 

mandamus  does  not  lie  to  compel  performance  of  official  duties  regularly, 
828  n. 

quo  warranto  against,  elected  on  wrong  day  refused,  839  n.,  901. 
ALIENATION.     (See  Dedication  ;  Property.) 
ALLEYS.    (See  Streets.) 
ALLUVION, 

rights  to,  within  corporate  limits,  106  et  seg.^  568  n.y  681^ 
AMENDMENT, 

of  municipal  charters,  51,  85. 

to  charter  is  a  public  act,  83  n. 
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AMENDMENT  —  continued. 

of  corporate  records,  294-297.     (See  Records  and  Dooumskts.) 
ex  parte  ameDdment  of  reoordS)  296. 
mandamus  to  compel  clerk  to  amend  record,  296  n. 
after  record  has  been  read  and  approYed,  297. 
of  records  nunc  pro  tunCj  297  n. 

of  writ  and  information  in  mandamus  prooeedingSy  870  n.,  872  ib 
AMERICAN   CITIES  AND  TOWNS 
defined,  9. 

considered  as  business  corporations,  15. 
AMERICAN  STATES, 

Constitutions  of,  recognize  right  of  local  goYemment»  8  a,  9, 11«  12, 58 

et  seq, 
AMOTION  AND  DISFRANCHISEMENT,  288-256.     (See  Officx  amd 

Officer.) 
distinction  between  the  two,  238. 
English  doctrine  of  disfranchisement  inapplicable  in  this  ooontiy,  2S8^ 

239. 
corporation  itself  has  no  power  to  disfranchise  a  citizen,  289. 
power  of  amotion  in  this  coimtry,  242,  243,  250. 
power  to  amoYe  a  common-law  incident  of  all  corporations,  240. 
by  whom  power  to  be  exercised,  241-244. 
majority  of  legal  quorum  may  amove,  280. 
power  to  amove  must  be  strictly  pursued,  245. 
express  power  of  removal  excludes  any  implied  power,  24& 
implied  power  of  removal  for  cause,  249,  251. 
what  offences  will  justify  exercise  of  pow^,  251. 
scope  of  implied  power  of  removal,  252. 
what  are  sufficient  causes  for  remoYal,  252  n.,  254  n. 
sufficiency  of  cause  is  a  question  for  the  court,  252. 
power  to  expel  construed  and  limited,  246,  247. 
power  to  remove  includes  power  to  suspend,  247  n. 
proceedings  to  amove,  253. 
charter  mode  must  be  pursued,  258  n. 
when  notice  of  proceedings  to  amove  requisite  and  when  it  may  be  di»* 

pensed  with,  249-255. 
writ  of  prohibition  against  mayor  in  oases  of  removal,  254  n. 
requisites  of  a  valid  proceeding  to  amove,  254  n.,  255. 
whether  judgment  of  council  in  amotion  proceedings  concluaiYa,  255  B. 
when  removed  officer  entitled  to  mandamus,  255. 
mandamus  proper  remedy  of  suspended  member  of  council,  248  n. 
mandamus  to  compel  corporation  to  amove  an  officer,  251  n. 
United  States  courts  cannot  restrain  city  authorities  from  remorim  dkj 

officer,  245  n. 
county  authorities  cannot  remove  treasurer,  245  n. 
effect  of  valid  amotion,  256. 

removed  officer  may  be  ousted  on  quo  toarranto,  256. 
jurisdiction  as  to  amotion  belongs  to  the  common-law  courtSt  956  n. 
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AMOTION  AND  DISFRANCHISEMENT  —  conrinu^J. 

as  to  personal  liability  of  officers  who  take  part  in  amotion  proceed- 
ings, 255  n. 
AMOUNT  OF  DAMAGES 

for  property  taken  for  streets,  etc.,  622-625.    (See  Damages  ;  Eminent 
Domain;  Streets.) 
AMUSEMENTS  (see  Exhibitions), 

power  to  license  and  tax,  357,  360,  748,  750  n. 
ANCIENT  CITIES, 

historical  view  of,  1. 
ANCIENT  ROME, 

historical  sketch,  3  a. 
ANIMALS  (see  Ordinances  ;  Police  Powers  and  Regulations) , 
power  to  impoand  and  forfeit,  150,  348-351. 
power  must  be  strictly  pursued,  150,  348,  351  n. 
'*  pound  "  defined,  150  n. 

when  notice  or  legal  proceedings  necessary,  348-350. 
ordinance  takes  effect  whether  owner  a  resident  or  not,  348  n.,  351  n.,  355. 
by-laws  to  prohibit  animals  running  at  large,  321  n.,  329. 

city  not  responsible  for  acts  of  person  employed  to  enforce,  975  n. 
city  not  liable  for  injury  caused  by  animals  running  at  laige,  950. 
owner  may  be  made  liable  for  damages,  142  n. 
power  to  fine  owner  of  animals  at  large,  348  n.,  402. 
the  keeping  of  dogs  may  be  regulated  and  licensed,  141  n.,  150  n.^  358  n. 
power  to  regulate  tiie  keeping  of,  is  police  power,  141  n. 
towns  may  be  made  liable  for  damage  done  by  dogs,  150  n. 
power  to  regulate  the  keeping  of  cows,  369  n. 
by-law  imposing  fine  for  keeping  swine  within  corporate  limits,  374  n. 

on  p.  446. 
obstruction  of  sidewalks  by  swine,  680  n. 

exhibition  of  wild  animals  on  public  street  is  a  nuisance,  730  n.  on  p.  885. 
as  to  liability  of  city  for  granting  license  for  exhibition,  975  n.,  1011  a. 
exhibition  of  stud-horse  in  street  is  a  nuisance,  375. 
cruelty  to,  city  may  prohibit  under  general  welfare  clause,  404. 
defects  and  obstructions  in  street  tending  to  frighten,  liability,  1011. 
liability  where  runaway  horse  is  injured  by  reason  of  defect  in  street,  1015. 
slaughtering  of  animals,  323  n.,  362  n.,  369  n.,  405  n.  on  pi  473. 
ordinance  prohibiting  the  rendering  of  carcasses  of  animals  within  the 

city  valid,  326. 
dead  animals  are  not  nuisances  per  se^  374  n.  on  p.  450. 
authority  to  one  person  to  convert  to  his  own  use  dead  animals,  to  the 
exclusion  of  owners*  rights,  unconstitutional,  919  n.  on  p.  398. 
ANNEXATION.    (See  Boundaries.) 

APPEAL  (see  Bail  ;  Certiorari  ;  Municipal  Courts  ;  Writ  op  Error), 
summary  proceedings  where  right  to  jury  trial  is  given  by  appeal,  439. 

(See  Jury.) 
from  action  of  court  of  general  jurisdiction  in  confirming  appraisements, 
440. 
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APPEAL  —  continued, 

by  city  witlioul  having  given  supersedeas  bond,  477  n. 

power  of  city  attorney  to  take  appeal  from  judgment,  479  n. 

mayor  has  no  incidental  power  to  execute  appeal  bond,  208  n. 

from  proceedings  of  inferior  tribunals,  440,  929,  930  n. 

from  proceedings  to  open  streets,  611,  926. 

remedy  for  injury  from  regrading  held  to  be  by  appeal,  990  n.  on  p.  1227. 

effect  of  appeal  by  city  in  action  for  damages  from  unsafe  street,  1035  n. 

effect  on  right  to  mandamus,  830  n.,  846  n. 

corporate  appeal  from  mandamus  proceeding  against  council,  884  n. 

in  mandamus  proceedings,  884  n. 

certiorari  not  granted  where  object  can  be  attained  by  appeal,  926  n.,  929. 

certiorari  not  a  substitute  for  an  appeal,  927.     (See  Certioraju.) 
APPORTIONMENT, 

of  damages  among  lots  benefited,  616.     (See  Eminekt  Domain.) 

of  cost  of  public  wells  and  cisterns,  690  n. 

of  taxation  to  secure  uniformity,  737.    (See  Taxation.) 
APPRAISEMENT, 

for  opening  sti'eets,  &c.,  confirmation  by  court  of  general  jariadictioii,  ap' 
peal,  440.    (See  Eminent  Domain.) 
APPROPRIATION  ' 

of  private  property.     (See  Actions  ;  Eminent  Domain  ;  Strxktb.) 
APPROPRIATION  OF  MONEY, 

limit  on  power  of  council,  30,  89  n.,  149,  479  n. 

illegal  appropnation  restrained,  914-922. 

duty  of  city  council  to  make  needful  appropriations,  740  n. 

made  for  two  objects,  one  lawful,  the  other  not,  when  void,  917  n. 
ARBITRATION, 

power  to  submit  to,  478,  621  n. 

as  to  power  of  legislature  to  compel  municipalities  to  submit  claims  to,  67d. 
AREA, 

under  sidewalks,  656  b,  699,  700. 

city  may  impose  conditions  in  respect  to  excavation  of,  688  n.,  690  n.,768D. 

liability  of  abutter  for  leaving  open  an  area-way  in  pavement,  1032. 

owner  not  liable  for  maintaining  area-cover  which  existed  at  time  ol 
dedication  of  street,  1034  n. 
ARKANSAS, 

legislature  cannot  delegate  power  to  create  municipal  corporations,  41  n. 

powers  of  corporation  courts  in  respect  to  criminal  charges,  435. 

constitutional  provision  as  to  taxation  and  local  assessment  construed,  747. 

rule  in  regard  to  consequential  damages  for  changing  grade  of  streetB, 
990  n.  on  p.  1224.  . 

construction  of  provision  requiring  compensation  to  be  made  for  pnipa^ 
**  damaged,"  995  c,n. 
ARREST, 

power  of  police  officers  to  make,  210,  211. 

when  city  council  may  authorize,  210  n. 

without  warrant,  210  n.,  211,  414  n. 
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city  Dot  liable  for  arrest  which  is  illegal,  975. 
kSSAULT, 

by  officers,  uo  corporate  liability  for,  463,  975. 

municipal  power  to  punish,  368,  434,  435,  436  n.,  437. 
LSS£MBLY,  CORPORATE.     (See  Meetings,  Corporate.) 
ASSESSMENT  AND  TAXATION.    (See  Taxation.) 
ASSUMPSIT  (see  Action  and  Liability  ;  Contracts), 

enforcement  of  by-laws  by  action  of,  408,  410,  413  n. 
taxes  by  action  of,  806,  817. 

for  recovery  back  of  illegal  taxes,  939  et  seq. 

liability  of  municipality  upon  implied  assumpsUj  459,  461,  462,  479,  935  Oi 
938,  939.     (See  Contracts.) 

for  notes  issued  to  circulate  as  money,  municipality  not  liable  in,  447  n. 

specialty  contracts,  form  of  remedy  against  town,  456. 

maker  of  coupons  suable  in,  512  n. 

records  of  corporation  as  evidence  in  action  of,  305. 
ATTACHMENT  FOR  CONTEMPT, 

when  officer  disobeys  rule  to  allow  inspection  of  records,  303. 

in  case  of  disobedience  of  writ  of  mandamus^  881-883. 
.TTACHMENT  OF  PROPERTY, 

municipal  revenues  not  subject  to  writ  of  attachment,  100. 

whether  municipal  corporation  liable  to  garnishment,  101. 
TTORNEY  (see  Contracts), 

power  of  municipal  corporation  to  employ,  147  n.,  479. 

liability  of  corporation  to,  230  n.,  292  n.,  479. 

compensation  of  city  attorney,  233  n.,  479. 

suit  for  violation  of  ordinance,  verification  of  complaint  by  deputy,  413  n. 

agreement  by,  to  refer  cause,  binding  on  corporation,  456  n. 

power  of  city  attorney  to  pray  an  appeal,  479  n. 

proof  of  employment,  479  n. 

employment  upon  quantum  meruit^  effect  of  election  as  city  attorney,  479. 

mayor  may  be  employed  as,  by  resolution  of  council,  292  n. 

power  to  tax,  793. 

license  tax  upon  non-resident,  317  n. 
TTORNEY-GENERAL, 

cannot  maintain  action  for  money  fraudulently  taken  from  municipality, 
68  n.  on  p.  113,913. 

right  to  file  quo  warranto  information  for  usurpation  of  office,  890  n.,  898, 
904  n. 

power  to  file  bill  in  equity  to  prevent  or  redress  abuse  of  corporate  powers, 
909-913,  924. 
TTORNEY  IN  FACT  (see  Agent), 

when  appointment  need  not  be  under  seal,  190. 
UCTION  —  AUCTIONEER, 

state  license  as  well  as  city  license  may  be  required,  86. 

ordinance  prohibiting  sale  except  to  highest  bidder,  319  n.  on  p.  398,  466. 

authority  to  regulate  and  license  auction  sales,  357  n. 
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AUCTION  —  AUCTIONEER  —  continued. 

rule  against  combinations  to  prevent  bidding,  470. 

city  may  impose  tax  on  sales  or  reqnire  license  for  selling,  793  n. 

sale  of  franchise  to  operate  railway  on  streets  by,  466  n. 

auctioneer  defined,  857  n.  on  p.  426. 

licensed  auctioneer  held  not  liable  to  payment  of.  pawnbroker'a  Iwwitf^ 
361  n. 

council  may  enact  penal  ordinance  requiring  auctioneers  to  pnoeine  li- 
censes, 396  n. 

sales  by,  on  streets  may  be  prohibited,  680. 

licensed  auctioneer  not  corporate  agent,  953. 
AUTHORITY, 

scope  of  legislative  authority  over  municipal  corporations,  57-80. 

of  legislature  over  municipal  officers,  58,  58  a. 
with  respect  to  funds  and  revenues,  62. 

corporate  authority  must  be  exercised  by  proper  body^  274. 

to  enact  ordinances  delegated  to  municipalities,  308. 

to  repair  public  buildings  construed,  140. 
AVOCATIONS  (see  Licenses  ;  Occupations), 

power  to  license  and  tax,  357-362,  366  n.,  746  n.,  764,  768,  785,  79I-7M. 
(See  Taxation.) 
AWNING, 

municipal  power  with  respect  to,  819  n.  on  p.  898,  680  n. 

not  necessarily  a  nuisance,  374  n.  on  p.  449. 

liability  for  unsafe,  1013,  1034  n. 
AYES  AND  NAYS, 

whether  charter  requirement  of  vote  by,  directory  or  mandatory,  29L 

must  be  entered  in  journal,  291  n. 

nunc  pro  tunc  entry,  291. 

held  not  to  apply  in  motions  to  adjourn,  291  n. 

effect  of  such  requirement  on  power  to  make  parol  contract,  291  n. 

ccmstruotion  of  special  provision,  450  n. 


BAIL, 

city  not  liable  where  recorder  wrongfully  refuses,  975  n. 
BAKERS, 

powers  relating  to,  347  n.,  357  n.,  361  n.,  392. 

unwholesome  bread,  392. 
BALLOT  (see  Election), 

mode  of  voting  by,  195,  198. 

papers  in  England,  furnished  by  mayor,  198  n. 
BALTIMORE, 

McDonough's  devise  for  education  of  the  poor,  569. 
BANK, 

power  of  Congress  to  incorporate,  38. 

taxation  of  bank  and  bank  stock,  750  n.,  790. 

city  cannot  tax  bank  wholly  owned  by  the  State,  740  n.,  790. 
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BANQUETS  AND  ENTERTAINMENTS, 

no  implied  power  in  municipality  to  give,  149. 
BAWDY  HOUSES, 

power  to  regulate  or  suppress,  88  n.,  814  n.,  376,  896,  486. 

punishment  of  offence  of  keeping,  816  n. 

power  to  license,  328  n. 

persons  may  be  prohibited  by  ordinance  to  visit,  868  n.  on  p.  441. 
BAY  WINDOWS, 

extending  over  building  line,  right  to  construct,  784  a,  784  6. 
BEASTS.     (See  Animals;  Ordinances.) 
BENEFITS    AND    DAMAGES.     (See   Damages;    Eminent    Domain; 

Taxation.) 
BERLIN, 

goyemment  of  city  of,  7  a,  n. 

sources  of  revenue  of,  12  a,  n.,  701 K 

BEVERAGES, 

power  to  regulate  and  license  sale  of,  868-865.     (See  Liquobs.) 

BILLIARDS, 

power  to  license  billiard  playing,  876  n. 
tax  upon  billiard  tables,  747. 

BLACKSMITH   SHOP, 

city  may  order  it  to  be  closed  because  a  nuisance,  874  n.  on  p.  450. 

BLASTING, 

liability  for  damages  caused  by,  974  n.,  1029  n.,  1080  n. 

BOARD  OF  HEALTH  (see  Health;  Nuisances). 
powers  and  evidence  of  acts  of,  871  n. 

BOARD  OF  PUBLIC  WORKS, 
a  qtiosi  corporation,  298  n. 
required  to  keep  a  record  of  its  proceedings,  293  n« 

BOATS  AND  VESSELS, 

power  to  tax,  787,  788. 

bealth  ordinances  in  respect  to,  870,  371  n. 
BONDS,  MUNICIPAL  (see  Borrowing  Monkt;  Conditions  Prbcedent; 
Contracts;  Debts;  Mandamus;  Railroads), 

n^;otiable,  express  power  to  municipality  to  issue,  127  n.,  158-164,  484, 
485,5070,509. 

as  to  implied  power  to  issue,  118,  488,  507,  509. 

must  be  issued  for  a  public  purpose,  508. 

in  aid  of  private  enterprises  void,  159  n.,  786  n. 

taxpayer  may  enjoin  issue  of  State  bonds,  928  n. 

municipal  bonds  described,  486. 

different  classes  of,  509. 

in  aid  of  works  of  internal  improvement,  508-510. 

for  securing  natural  gas  for  public  and  private  use,  515  n. 

legality  of,  when  issued  for  toll  bridge,  510.    (See  Bridge.) 

issued  to  pay  for  land  taken  for  street,  interest  not  chargeable  against 
property  benefited,  755  n. 
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authorized  bond  of  school-directors  signed  with  their  individaal  names, 
452  n. 

city  cannot  be  compelled  to  issae  its  bonds  against  its  will,  when^  72, 
544  n.,  746  n. 

legislative  prohibition  as  to  issue  of  additional  bonds,  when  a  oontraefc,  89. 

funding  bonds  to  replace  illegal  warrants,  validity,  529  a,  n.  on  p.  Oil. 

power  of  agent  to  sell,  450  n. 

course  of  decision  of  United  States  Supreme  Court  as  to  railroad  aid- 
bonds,  158,  160,  164,  511,  515. 
result  of  its  decisions  stated,  518. 
leading  cases  on  this  subject  in  that  court  noticed,  520  et  seq. 

State  court  decisions  referred  to,  153  n  ,  550--552. 

force  of  State  court  decisions  in  the  Federal  courts,  515,  617,  544  n. 

general  result  stated,  553. 

negotiable  character  of  railroad  aid-bonds,  160,  512,  513,  518. 

negotiability  not  destroyed  although  corporate  seal  is  attached,  192  n. 

what  constitutes  completed  subscription  to  stock  of  railroad  company, 
538,  540,  541. 
mode  of  subscription,  540. 

conditions  precedent  to  exercise  of  power  to  issue,  163,  519,  526,  M5. 

power  to  issue,  essential  to  validity,  119, 163,  518,  519,  542,  545,  548,  553. 
must  be  expressly  conferred,  161,  507,  507  a, 

void  against  bonajide  holders,  when,  163,  546. 

want  of  power  as  a  defence  to,  518,  519,  526,  545,  548. 
cannot  be  cured  by  recitals,  546. 

non-compliance  with  conditions  in  act  authorizing  issue  of,  519. 

over-issue    contrary   to    statute    or   constitutional    limitation,    135  n., 
527-529  a. 

construction  of  constitutional  provisions,  529  a,  n.,  542  n. 

issued  in  violation  of  express  statute  or  constitutional  provision  in 
void,  531. 

as  to  proceedings  preliminary  to  issuing  of,  532  n.  on  p.  618. 

failure  to  give  notice  of  election,  or  notice  for  required  time,  163,  525. 

constitutional  limitation  on  power  of  legislature  and  constitutional  inhibi- 
tion upon  municipality,  distinction,  540  n. 

authority  to  issue,  does  not  authorize  contribution  to  railroad  by  indon- 
ing  its  bonds,  919  n. 

issue  before  law  authorizing  it  took  effect,  542  n.  on  p.  633. 

where  bonds  on  their  face  import  compliance  with  the  law,  533. 

issue  of  new  bonds  in  place  of  old,  477  n. 

presumption  that  bonds  are  issued  under  circumstances  which  give  re- 
quisite authority,  536. 

registration  statutes ;  effect  of  fraudulent  antedating,  548. 

legislature  may  validate  bonds  otherwise  void,  522  n.,  544. 

onus  to  prove  assent  of  taxpayers,  526,  532,  537,  550  n. 

provision  requiring  assent  of  two-thirds  of  qualified  voters,  oonttnied, 
157  n.  on  p.  231,  511  n.,  519  n.,  542  n. 
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phrase  *'  majority  of  legal  Yoters  "  oonstraed,  44  n.  on  p.  79. 

petition  of  taxpayers,  532  n.  on  p.  618. 

as  against  purchasers,  record  cannot  be  contradicted  by  parol,  299  n. 

annulment  of  power  to  issue  by  constitutional  provision  or  legislative 

action,  539,  540. 
mandamus  to  enforce  issue  and  delivery  of,  752  n.,  826,  831  n. 
to  compel  town  to  guarantee  railway  bonds,  831  n. 
issue  of  bonds  may  be  enjoined,  519. 

right  of  attorney-general  to  bring  suit  to  prevent  illegal  issue,  912  n. 
taxpayer  may  prevent  issue  of  void  bonds  by  a  municipality,  919  n. 
suit  by  taxpayers  to  declare  bonds  void,  burden  of  proof,  526  n. 
plaintifE  not  entitled  as  matter  of  right  to  temporary  injunction  restrain- 
ing issue,  914  n. 
waiver  of  irregularities  in  issue,  554. 
cannot  be  issued  in  blank  as  to  date,  512  n. 
creditor's  rights  as  depending  on  legislation  at  date  of  issue,  854. 
holder  presumed  to  have  acquired  the  bonds  for  value  and  in  good  faith, 

526  n. 
when  executed  by  persons  purporting  to  he  de  facto  officers,  531.     (See 

Acts;  Office  and  Officer.) 
bonds  signed  by  ex-mayor  held  invalid,  294  n.,  331  n.,  509  n.  on  p.  577, 

519  n. 
where  bonds  are  made  payable  at  a  place  unauthorized,  514  n. 
non-compliance  with  condition  precedent,  popular  vote,  &c.,  519  et  teq, 
estoppel  by  recital  to  show  non-compliance  with  condition  precedent, 
520-526. 

in  favor  of  bona  fide  holder,  164,  292, 457,  520-549,  551. 

by  recitals,  520-536,  546. 

summary  of  doctrine  of  United  States  Supreme  Court,  549. 

by  recital  to  set  up  defence  of  over-issue,  527-529  a. 

other  grounds  of  estoppel,  537. 

by  former  final  judgment  on  demurrer,  522  n. 

recital  of  wrong  act  of  legislature  as  authority  for  issue,  523  n. 

recital  of  facts  which  officers  had  no  authority  to  determine,  524  n. 

by  recital  of  matter  of  fact,  530. 

town  cannot  set  up  that  it  was  not  legally  incorporated,  530  n. 

effect  of  recital  by  authorized  officers,  530  n. 

municipality  not  estopped  to  deny  that  issue  was  authorized  by 
proper  vote,  530  n. 

statement  in  county  records  contrary  to  recitals,  effect,  530  n. 

rationale  of  estoppel,  531. 

municipality  estopped  to  deny  validity  of  railroad  consolidation,  540  n. 

laches,  acquiescence,  &c.,  as  grounds  of  estoppel,  547,  548b 

as  to  estoppel  by  payment  of  interest,  542  n.,  548,  551. 

ratification  by  acts  of  the  county  authorities,  548  n. 

no  estoppel  to  set  up  defence  of  ultra  vires,  936.     (See  Estopfkl.) 

as  to  estoppel  by  decree  entered  upon  consent  of  mayor,  985  n. 
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prescribed  mode  for  levying  taxes  to  pay  is  part  of  the  obligatioD,  09  il, 
854.     (See  Mandamus.) 
taxation  of  additional  property  to  pay,  69  n. 
authority  to  levy  and  collect  special  tax  to  pay,  cannot  be  repealed, 

554  n.,  854. 
taxation  of  property  outside  of  corporate  limits  to  pay,  737  n. 
amendment  of  act  so  as  to  require  taxation  of  personal  as  weD  as 

real  property,  737  n. 
mandamus  to  levy  tax  on  all  taxable  property  to  pay  improreiDeDt 

bonds,  850  n.  on  p.  1033. 
charter  limitation  on  power  to  levy  tax  to  pay,  effect  of  anbaequent 

constitutional  provision,  851  n. 
bondholder  not  entitled  to  mandamus  for  collection  of  tax  under  abio- 

gated  statute,  851  a. 
right  of  creditor  to  mandamus  for  tax  levy,  849-853.  (See  Maxdamts.) 
provisions  for  collection  of  special  tax  become  part  of  the  contractt  854. 
may  be  sued  on  by  assignee  in  Federal  court,  513  n.,  935  n. 
colorable  transfer  will  not  give  jurisdiction,  513  n.,  935  n. 
remedy  of  bondholder  is  by  mandamus,  not  in  equity^  855. 
in  Federal  court;  prior  judgment  required,  856,  860. 
enforcement  by  mandamus^  effect  of  Boutwell's  case,  861  a. 
collection  of  tax  by  State  officers  to  pay  bonds  registered  in  office  of  State 

auditor,  924  n. 
distinction  between  bonds  and  warrants  as  to  mode  of  enforoemeot,  882; 

863  and  notes, 
legislature  may  require  city  to  pay  its  bonds,  72,  76,  554  n.,  746  n.    (8ee 

Constitutional  Provisions;  Curative  Acts;  Lbgislatukk.) 
payment  of  commission  to  purchaser  not  warranted  by  act  anthoriaDg 

sale  at  not  less  than  par,  89  n. 
when  validity  not  affected  by  failure  to  publish  ordinance,  881  n. 
given  by  city  to  replace  illegal  currency  held  valid,  448. 
if  city  sells  its  void  bonds,  implied  assumpsit  to  repay  porchase-monej, 

when,  461  n.,  462,  938. 
power  to  guarantee  must  be  expressly  conferred,  471. 
may  be  made  payable  beyond  limits  of  the  State,  506  n.,  512  n. 
mode  of  pleading  in  action  upon,  509. 

corporation,  when  not  relievable  in  equity  against  its  bonds,  609  n. 
principle  of  /t9  pendens  not  applicable,  514. 
fraud  as  a  defence,  onus  to  prove  ownership  for  value,  554  n. 
where  lost  or  stolen,  555. 

power  to  mortgage  property  to  secure  bonds,  579. 
State  tax  upon  bonds  of  resident  debtor  held  by  a  non-resident,  742  n. 
general  government  cannot  tax  bonds  held  by  dty  for  municipal  par- 
poses,  774  n. 
as  to  taxation  of  city's  own  bonds,  786  n. 

agreement  of  raihroad  to  pay  interest  does  not  relieve  ooonty  of  primaiy 
liability,  858  n. 
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effect  of  irregularities  in  exercise  of  power,  986. 

bona  fide  purchaser  of  void  bonds  may  recover  purchase  money,  088,  see 
461  n.,  462. 

purchaser  chargeable  with  notice  of  law  anthorizing,  851  n. 
BONDS,  OFFICIAL  (see  Appeal;  Office  and  Officer), 

power  to  require,  and  validity  of,  214-216  and  notes. 

council  must  not  delay  decision  on  sufficiency  of  sureties,  214  n. 

effect  of  signing  in  blank,  214  n. 

giving  of,  condition  precedent,  214  n.,  215  n. 

when  bonds  of  de  facto  officers  binding,  215  n.,  216  n.,  276  xl 

principal  and  sureties  estopped  by  recitals,  215  n. 

conditions  of,  216. 

surety  liable  only  for  acts  done  within  officer's  term,  216  n. 

liability  when  bonds  are  not  required  by  law,  216. 
'  when  antedated  to  cover  entire  term,  216  n. 

courts  do  not  favor  mere  technical  defences,  216. 

as  to  breach  of,  216  n. 

officers  are  usually  required  to  give,  236. 

mandamus  to  compel  action  upon,  214  n.,  840  n. 

whether  official  bond  was  received  or  refused  may  be  shown  by  parol, 
801  n. 

approval  of,  mandamw  will  not  lie  to  revise  exercise  of  power,  830  n. 
BOOKS  AND  PAPERS  (see  Evidbncb  ;  Rbcords  and  Documents), 

mode  of  compelling  deliyery,  802,  848. 

mandamus  appropriate  remedy,  802,  848. 

mode  of  enforcing  right  of  inspection,  803,  848. 
BOROUGHS, 

in  England,  historical  sketch  of,  8. 

incorporation  and  representation  in  parliament,  8. 

what  tiie  term  includes,  8  n.  on  p.  17. 

how  constituted,  35. 

r^^nlation  of,  in  Pennsylvania,  41  n.  on  p.  73. 

effect  of  change  of  borough  into  a  city,  85  n. 

borough  courts  in  England,  426. 

quo  warranto  to  oust  councilman,  diief  burgess  competent  relator,  900  n. 
BORROWING  MONEY  (see  Bonds,  Municipal;  Charteb;  Contracts; 
Debts), 

constitutional  provision  restricting  power,  50. 

extent  of  legblative  power  over  municipid  indebtedness,  69  n.  on  p.  120. 

effect  of  grant  of  power,  70. 

as  to  implied  power  to  borrow  money,  117-126. 

difference  between  creating  a  debt  and  borrowing  money  stated,  118  n. 

doctrine  as  to,  in  Federal  courts,  122-124. 

what  is  a  borrowing,  127  n.,  129,  938  n. 

does  not  include  power  to  issue  notes  to  circulate  as  money,  127. 

construction  of  constitutional  power  of  the  general  government,  127  n. 

express  power  of,  gives  right  to  issue  negotiable  securities,  127, 129, 488, 507. 
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limitations  on  power  to  create  debts,  129  n.,  130-138. 

when  special  authority  will  impliedly  repeal  charier  linutationsi  162, 

554  n,  769. 
effect  of  special  authority  on  charter  limitation  on  rate  of  taxation,  162, 

554  n.,  769. 
borrowing  money  to  aid  railroads.  (See  Bonds,  Municipal  ;  Raiijioad6  ) 
construction  of  special  power  to  borrow  money,  128,  129,  447  n.,  488  n  , 

553  n. 
what  the  power  to  borrow  money  authorizes,  471  n.,  488  n.,  508  n.,  741. 
conditions  precedent  to  exercise  of  power,  550. 
BOSTON  (see  New  England  Towns), 
history  of  change  from  town  to  city,  28. 
effect  was  to  continue,  not  to  dissolve,  the  corporation,  560  n. 
principal  features  of  charter,  28  n.  on  p.  51. 
authority  to  reclaim  land  underwater  and  to  erect  wharves:  Leeraw  cue, 

109  n. 
taxation  for  private  purposes:  Boston  Fire,  159  n. 
violation  of  ordinances  may  be  prosecuted  in  name  of  commonwealUi, 

414  n. 
BOUNDARIES  (see  Chap.  VIII.  on  Boundaries), 
annexation  of  territory  to  a  town,  effect,  43  n. 
question  of  annexing  portion  of  adjoining  county  may  be  snbmitted  to 

vote,  44  n.  on  p.  78. 
act  specially  extending  limits  of  a  particular  city  unoonstitational,  46. 
effect  of  change  of,  on  corporate  existence,  85, 170  n.,  171,  172  n. 
corporate  boundaries  must  be  defined,  182. 
on  rivers,  182  n.,  728  n. 

to  low- water  line,  182  n. 
duty  of  towns  where  middle  of  road  is  dividing  line,  184  n. 
delegation  of  power  to  local  bodies  to  fix  and  change  boandmries,  182, 

183,  185  n.  on  p.  269. 
whether  power  may  be  conferred  upon  the  courts,  182  n.y  183. 
not  two  like  municipal  corporations  in  same  limits,  184 
boundary  line  fixed  by  user,  184  n. 
legislative  power  to  change,  185,  189. 
rights  of  creditors  must  be  respected,  63. 

annexation  of  territory,  and  taxation,  63, 185,  186,  794,  796,  897  n. 
effect  of  change  of,  on  homestead  right  and  rural  lands,  185  n. 
power  to  divide  towns,  187. 

corporate  property  and  debts  on  division  of  territory,  188. 
exercise  of  powers  beyond  corporate  limits,  182  n.^  184  n.,  858  n.,  446, 

907  n.,908n. 
assessment  of  lands  beyond  corporate  limits,  63  n.,  598  n.,  737  n. 
when  cause  of  nuisance  originates  beyond,  powers  of  boftid  of  health,  874  n. 

on  p.  448. 
municipal  court  cannot  sit  outside  the  corporate  limits^  480  n. 
power  to  purchase  and  hold  real  estate  beyond,  565. 
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city  aathorized  compolsorily  to  acquire  lands  beyond,  597  n. 

dedication  of  streets  bordering  on  navigable  streams,  634. 

boundaries  enlarged  or  reduced,  effect  as  to  dedicated  property,  642  n.  on 
p.  761. 

mandamus  to  compel  officers  to  receive  and  file  petition  for  change  of, 
831  n. 

validity  of  act  extending  boundaries  cannot  be  tried  in  quo  warranto 
against  officer,  897  n. 
BOUNTY.     (See  Public  Defence.) 
BOWLING  ALLEY. 

power  to  prohibit  keeping  of,  375. 

license  and  tax,  357  n.  on  p.  425,  747. 
BREAD, 

power  to  forfeit,  347  n.,  392. 

regulate  weight  and  price,  357  n.,  392. 
prevent  sale  of  unwholesome,  392. 
BREAKWATER 

to  protect  street,  city  may  contract  for,  443  n. 
BREWERS, 

sale  of  beer  by,  365  n. 
BRIBE, 

expulsion  for  receiving,  246,  248. 

indictment  for,  933  n. 

effect  of  conflict  between  charter  provision  and  subsequent  code,  87  n. 
BRIDGE  (see  Action  and  Liability  ;  Streets), 

legislature  may  compel  or  authorize  a  municipality  to  build,  71, 74,  602  n. 

grants  in  aid  of,  charitable,  567  n.,  572  n. 

whether  a  work  of  internal  improvement^  bonds  to  build,  510. 

donation  for  erection  of,  566  n. 

liability  of  town  to  indictment  for  n9t  erecting,  933. 

mandamus  to  compel  city  to  take  charge  of  and  maintain,  74,  865  n. 

mandamus  with  respect  to  building  of,  836. 

erection  of,  to  connect  two  cities  may  be  a  **  city  purpose,"  74  n. 

acquisition  by  municipality  of  stock  in  a  bridge  company,  74  n. 

on  division  of  towns,  expense  of  erecting  and  maintaining,  187. 

duty  of  adjacent  towns  bounding  on  a  river,  182  n.,  728  n. 

right  to  contribution  where  one  municipality  is  sued  for  n^leet  to 
repair,  938. 

no  right  under  general  welfare  clause  to  aid  in  construction,  397. 

county  bridges  cannot  be  sold  on  foreclosure  of  mechanic's  lien,  577. 

toll  bridge  may  be  condemned  and  taken  as  part  of  public  road,  586. 

power  of  county  to  aid  in  construction  of,  510,  678  n. 

ordinance  inflicting  fine  for  injury  to,  681. 

powers  and  duties  of  municipalities  in  respect  to,  728,  997  n. 

definition,  728  n. 

duty  of  individual  who  builds  bridge  for  his  own  benefit,  728  n. 

in  respect  to  bridging  streams  which  intersect  city  streets,  728  &• 

VOL.  II. — 46 
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duty  where  bridge  is  conatxacted  with  a  draw,  728  n. 

question  whether  particular  structure  is  a  bridge  is  for  the  JQiy,  728  il 

power  to  construct  free  bridges  over  streets,  729. 

city  must  have  express  authority  to  levy  tolls,  729. 

imposition  of  tax  to  pay  for,  7S7  n. 

not  a  local  improvement,  752  n.  on  p.  917. 

right  of  cities  to  tax  bridges  over  navigable  rivers,  786  n.,  789  n* 

grant  to  railroad  to  lay  track  over,  power  of  citiy  subsequently  to  impose 

charges,  789  n. 
common-law  responsibility  to  repair,  728,  996  n.,  997,  998. 
whether  mandamus  or  indictment  proper  remedy  in  case  of  non-icpsir, 

728  n.,  836  n.,  933  n.,  934. 
liability  for  failure  to  keep  in  safe  condition,  728,  961  n.,  963  n.,  1017  n. 
cities  of  New  York  and  Brooklyn  liable  for  negligence  of  empk^yees  of 

bridge  trustees,  974  n. 
power  to  grade  street  does  not  authorize  obstructioii  by  ^proaehes  to, 

990. 
city  held  liable  where  bridge  company  erected  bridge  on  street,  995  c,  n. 

on  p.  1241. 
as  to  negligence  in  adopting  insufficient  plan,  997  n.,  998  n.,  1024  n. 
city  not  liable  for  defect  in  bridge  owned  by  State,  1005  n.,  1009  n. 
where  street  was  raised  so  as  to  make  height  of  railroad  bridge  insnffident, 

1024  n. 
defective  bridges  and  causeways  are  actionable,  1024  n.  on  p.  1290. 
primary  liability  of  town  for  defects,  1037  n. 
BRITAIN, 

cities  in,  8. 
BROTHEL.    (See  Bawdy  Housbs.) 
BUILDINGS   (see  Charter;    Dedicatigic  ;   Emuocnt  Domadi;    Fnti; 

Ordinances  ;  Public  Buildings  ;  Streets), 
compensation  for,  upon  the  lands  taken,  625  n. 
as  to  prescriptive  right  of  lateral  support  of  soil  of  street,  €73,  990  n.  on 

pp.  1225,  1226,  991. 
erection  of  building  which  encroaches  on  street  creates  a  nuisaQce^  650  d., 

660,  734  n.     (See  Bat  Windows.) 
moving  buildings  on  suitable  streets  permissible,  780  n. 
BUILDING  MATERIALS, 

cumbering  of  streets  with,  730-733. 

ordinance  permitting,  protects  from  prosecution  and  civil  actioo,  732. 

city  not  relieved  of  liability  by  reason  of  granting  permit,  1024  o., 

1027  n. 
BURIAL  GROUNDS  (see  Cemeteries;  Dedication), 
law  of  burials,  372. 

municipal  power  over,  142  n.  on  p.  215,  314,  872,  878. 
BUTCHERS  (see  Markets), 

power  to  license  and  regulate,  868  n.,  362,  886,  887  n.,  896  a. 
definition  of  term,  817  n. 
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BUTCHERS  —  continued, 

regulation  of  sale  of  meat,  857  n.,  868  n.,  886,  887  n.,  890  n^  896  n^ 
767  n.,  793  n. 
BT-LAWS  (see  General  Laws;  Ordinakccs  or  By-Laws), 

subject  treated,  vol.  I.  chap.  xii. 


CABLE  RAILWAY.     (See  Railroads.) 
CAUFORNIA, 

general  mnnicipal  incorporation  act  of,  41  n. 

corporations  must  be  created  by  general  laws,  46  n. 

constitutional  provision  respecting  general  and  special  laws  construed,  46 

and  note,  49  n. 
right  of  local  self-government,  58  a,  n. 
constitutional  provisions  as  to  uniformity  of  taxation,  78  n. 

creation  of  indebtedness,  134  a, 
validity  of* municipal  subscriptions  to  stock  of  railroads,  153  n. 
definition  of  term  ^  municipal  fine  "  as  used  in  Constitution,  338  n.,  411  n. 
whether  municipality  can  prescribe  punishment  for  offence  punishable 

under  State  law,  368  n.  on  p.  441. 
municipal  courts  in,  427  n.  on  p.  493. 

**  city  slip  cases,"  sales  of  property  under  void  ordinances,  578,  938. 
assessments  for  local  improvements,  rule  as  to  benefits,  626  n. 
constitutional  provision  as  to  taxation,  756. 

fnandamua  to  compel  county  board  to  allow  money  judgment,  849  n. 
doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 
liability  of  city  for  diange  of  grade,  990  n.  on  p.  1226. 
construction  of  provision  requiring  compensation  for  property  *'  damaged," 

995  c,  n. 
CALLING  ELECTION, 

mode  of,  194. 
CANADA, 

construction  of  Municipal  Act  vesting  highways,  &c,  in  municipality, 

662  n.,  997  n. 
petition  of  abutters  for  local  improvements,  800  n. 
remedy  for  misappropriation  of  corporate  funds,  910  n. 
duty  of  parishes  and  counties  to  keep  roads  and  bridges  in  repair,  996  n. 
Harrison's  Municipal  Manual,  and  notice  of  the  author  thereof,  1026  n. 

on  p.  1302. 
CANAL, 

company  not  a  public  corporation,  66. 
construction  of,  by  the  State  through  a  street,  653  n. 
mandamus  to  compel  appraisers  to  estimate  damages,  865  n. 
company  liable  for  injury  caused  by  insufficient  bridge,  997  n. 
CANDIDATES.     (See  Elections;  Office  and  Officer.) 
CANNON, 

.  jOity  not  liable  for  damages  caused  by  firing  of,  in  public  street,  969  n., 

970. 
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CANONS  OF  CONSTRUCTION,  89  et  seq, 

CANVASSERS.    (See  Elections;  Mandamus  ;  Quo  Warranto.) 

CAPITAL, 

taxation  of  capital  employed  in  merchandise,  784. 

CARTMEN, 

who  are,  357  n. 
CARTS.    (See  Vehicles.) 
CASTING  VOTE, 

when  presiding  officer  has,  270,  288  n. 
CATTLE.    (See  Animals;  Ordinances.) 
CAUSEWAY.     (See  Bridge.) 
CEMETERIES, 

powers  and  onlinances  respecting,  142  n.  on  p.  215,  314,  372,  873. 

laying  streets  and  highways  through,  372  n. 

local  assessments  for  improvement  of  adjoining  streets,  372  n. 

in  cities  are  not  per  se  nuisances,  373. 

condemnation  of  lands  for  cemetery  purposes,  373,  595  n. 

purchase  (without  special  grant)  of  extra-territorial  lands  for,  565. 

condemnation  of  lands  of  cemetery  association  for  street,  602  n« 

dedication  of  land  for,  648. 

exempt  from  taxation,  773. 

hut  not  from  assessment  for  street  improvement,  777. 
CERTIFICATE  OF  ELECTION.    (See  Elections.) 
CERTIORARI  (see  Appeal), 

when  it  lies  to  inferior  tribunals,  440,  550  n.,  611,  925-929. 

scope  of  the  remedy,  925-929. 

will  not  be  granted  where  object  can  be  attained  by  appeal,  926  n.,  929. 

writ  is  properly  directed  to  the  corporation  by  name,  927  n. 

what  the  writ  removes,  928. 

proceedings  reviewable  by,  790  n.,  926,  927. 

what  the  revisory  court  may  inquire  into,  928. 

delay  may  defeat  right  to  writ,  929  n. 

in  proceedings  in  respect  to  extension  of  town  limits,  182  n. 
in  respect  to  streets  and  local  improvements,  611,  804,  926. 

irregular  condemnation  proceedings  may  be  set  aside  on,  605. 

when  remedy  of  abutter  is  by,  611  n. 

errors  and  irregularities  in  tax  proceedings  corrected  on,  923,  926. 

proper  to  review  pix)ceedings  of  special  statutory  board,  926  n. 

in  election  contests,  205,  926. 

to  review  proceedings  of  council  in  removing  officer,  926  n. 

legality  of  convictions  in  municipal  courts  revised  on,  926. 
CHANCERY.     (See  Equity  ;  In-iunction.) 
CHARITY  (see  Trustees  and  Trust  Property), 

municipal  corporation  may  be  charitable  trustee,  64,  567-572. 

chancery  may  appoint  new  trustee,  64,  567. 

instances  of  charitable  gifts  and  trusts  sustained,  567-572.    See  910  cf  tt^ 

legislature  may  divest  municipality  of  power  to  administer  trust)  567« 
and  may  appoint  new  trustee,  567. 
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C  H  ARITY  —  continued.  ^ 

equity  may  compel  corporation  to  administer  tmst,  567. 

legislatare  or  chancery  may  appoint  trustees,  573  n. 

equity  has  jurisdiction  over  public  charitable  trusts  in  England,  567  n. 

charitable  institutions  liable  to  local  assessments,  777. 

attorney-general  may  bring  suit  to  enjoin  misappropriation  of  a  charitable 
fund,  912. 

city  not  liable  for  acts  of  employees  of  public  charitable  institutions,  977. 
CHARIVARI.     (See  Ordimances.) 
CHARLESTON  FIRE, 

issue  of  bonds  to  aid  persons  desiring  to  rebuild,  736  n. 
CHARTER  (see  Ordinances;  Powers  and  Duties), 

origin  of,  in  the  Middle  Ages,  4. 

of  community  in  France,  6. 

of  municipalities  in  Spain,  7. 

of  towns  and  boroughs  in  England,  8,  85. 

outline  of  ancient  charter,  6. 

charter  of  incorporation,  defined,  32,  82. 

outline  features  of  ordinary  municipal  charters,  39. 

importance  of  careful  study  of  charter  provisions,  39. 

may  be  granted  by  the  king  in  England  or  by  act  of  parliament,  32. 

difference  between  regal  and  parliamentary  municipal  corporations,  32. 

what  powers  may  be  conferred  by  the  king's  charter,  38. 

the  king  cannot  grant  extraordinary  powers,  33. 
but  parliament  may,  30. 

parliament  may  confirm  void  clauses  in  royal  charters,  33. 

power  of  the  crown  over  municipal  charters,  33,  65. 

control  of  parliament  over  royal  charters  unlimited,  34,  65. 

effect  of  English  General  Municipal  Corporations  Act  of  1835,  36. 

when  charter  first  granted  in  England,  35. 

number  and  frequency  of  corporate  creations,  37  a. 

power  of  Congress  and  the  Territories  to  grant,  38. 

the  Ten-itories  cannot  grant  private  charters,  38  n. 

special  laws  granting,  39. 

general  incorporation  acts  substituted  for  special  charters,  41. 

advantages  of  general  acts  over  special  charters,  41. 

summary  of  the  general  acts  of  some  of  the  States  given,  41  n. 

special  constitutional  provisions  in  respect  to  charters,  45,  51. 

authorizing  certain  cities  to  frame  charters,  self-acting,  41  n.  on  p.  72. 

general  laws  and  special  charters,  effect  of  conflict  between,  87,  88,  770. 

special  legislation  ordinarily  controls  general  legislation,  87  n. 

charter  conferring  exclusive  jurisdiction  operates  to  repeal  general  law,  88n. 

legislative  power  over  municipal  charters,  63-65% 

for  legislature  to  determine  how  much  power  shall  be  conferred,  60  n. 

recognition  of  the  corporation  of  a  city  in  the  Constitution  does  not  make 
the  charter  a  constitutional  one,  45. 

effect  when  granted  in  same  act  that  creates  a  private  corporation,  55. 

municipal  charters  judicially  noticed,  83. 
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CHARTER  —  continued. 

proof  of  charters,  how  made,  84. 

proof  of,  by  user,  reputation,  and  legislative  recognition^  M. 

what  powers  municipal  corporationB  possess,  88.    (See  Powkbs  axd 

Duties.) 
acceptance,  how  established  in  England^  84. 

necessary,  when  gi*anted  by  the  king,  34,  65,  82. 

how  shown,  and  effect  thereof,  34,  270  n. 

after  acceptance  crown  cannot  resume  grants  84. 

not  necessary  when  the  corporation  is  created  by  parliament,  84,  65. 

or  by  the  legislatures  of  the  States,  44,  82. 

but  legislature  may  make  acceptance  necessary,  44,  895  n. 

such  legislation  is  constitutional,  44. 

may  be  implied  in  proper  cases,  44  n.,  270  n. 

not  necessarily  essential  in  a  municipal  oorporatioo,  44. 

private  corporations  cannot  be  compelled  to  accept  charter,  44,  53. 
but  public  and  municipal  may  be  thus  compeUed*  54. 

power  of  legislature  to  alter,  after,  53. 

may  be  made  dependent  on  result  of  election,  44  n. 

provision  as  to  who  shall  adopt  must  be  strictly  comfdied  with,  44  n. 

quo  warranto y  where  no  legal  acceptance,  895  n. 
forfeiture  of  charter,  how,  165,  167,  168,  896. 
forfeiture  and  surrender  of,  165,  167. 
revival  by  new  charter,  174. 
question  whether  charter  is  forfeited  cannot  be  raised  in  action  to  enforce 

ordinance,  411  n. 
subject  to  amendment,  85.    (See  Constitutioxal  Pbotibioits;  Gov- 

tracts;  Dissolution;  Legislature;  Mandamus.) 
effect  of  repeals  and  amendments,  68  n.  on  p.  Ill,  68  a,  85,  169, 169  a. 
repeal  does  not  deprive  corporation  of  property  acquired,  68  a« 
when  change  of  charter  does  not  affect  existing  ordinanoes,  85. 
effect  of  repealing  clause  in  revised  charter,  86. 
repeals  by  implication,  86. 
effect  of  repeal  or  substitution  of  new  charter  on  rights  of  creditors,  170- 

173.  / 

municipality  cannot  extinguish  its  debts  by  organizing  under  new  charter, 

170  n.  on  p.  252,  172  n. 
uuconditional  repeal  abolishes  all  offices,  221  n. 

may  provide  that  right  to  create  liabilities  shall  depend  on  vote  ci  people,  44. 
not  a  contract  between  the  State  and  municipality,  54,  56  n.,  189,  967. 
how  particular  provisions  construed,  87. 
prescribes  the  name  of  the  corporation,  175,  177. 
usually  defines  boundaries  of  corporation,  39,  182,  188. 
provisions  as  to  seal  and  power  to  alter  it,  190. 

place  and  time  for  holding  elections,  194. 

special  tribunal  to  decide  election  contests,  200. 

in  respect  to  officers,  207. 
prescribes  powers  and  duties  of  mayor,  208. 
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CHARTER  —  corUinued. 

reqUiremeiit  a8  to  notice  of  meetings  most  be  followed,  263,  2G4. 
midces  provision  in  respect  to  constitution  of  council,  meetings,  &o.,  270. 
requirement  oi  vote  by  ayes  and  nays,  291. 
no  ordinance  necessary  where  charter  prohibition  is  complete,  808  n.  on 

p.  886. 
ordinances  must  be  adopted   in   manner   prescribed   by,  309.     (See 

Ordinances.) 
usually  provides  for  local  tribunals,  427. 
jurisdiction  of  municipal  courts  under  special  charters,  438  n. 
special  charter  power  as  to  wharves,  27, 103,  110.     (See  Whabvsb.) 

ferries,  114.    (See  Ferries.) 

borrowing  money,  117, 162,  447  n.,  488,  607,  507  a,  554  n.,  769. 

indebtedness,  130. 

rewards  for  offenders,  139. 

public  buildings,  140. 

police  regulations,  141. 

prevention  of  fires,  143. 

quarantine  and  health,  144. 

gas  and  water  supply,  27, 146. 

indemnifying  officers,  147,  447  n. 

fumishiug  entertainments,  149. 

impounding  animals,  150. 

party  walls,  151. 

the  public  defence,  152. 

aid  to  railway  companies,  153,  161  n.     (See  BoNi>8,  Municipal; 
Contracts;  Mandamus;  Railroads.) 

licensing  sale  of  liquors,  363. 
general  welfare  clause  in  municipal  charter,  construed,  396-407. 

can  confer  no  authority  to  enlarge  or  abrogate  special  limitations, 
315,  316. 
corporate  capacity  to  contract,  443  et  teq. 
contracts  mu^  be  in  accordance  with,  447, 449. 
contracts  to  violate  charter  are  void,  447  n. 
one  dealing  with  corporation  must  see  that  charter  has  been  complied 

with,  463. 
provisions  as  to  contracts  for  grading,  etc.,  conditions  precedent,  449  n., 

769  n. 
as  to  corporate  capacity  to  acquire  and  hold  property,  562  ei  seq. 
source  of  power  in  respect  to  property  rights,  563. 
requisites  as  to  conveyances  must  be  observed,  581. 
limitation  on  power  of  taxation  removed  by  subsequent  constitution,  87  n., 
861  n. 

constitutional  restriction  held  not  to  repeal  charter  power,  740  n. 
general  revenue  laws  and  ffpe<;ial  charter  provisions  construed,  770-772. 
express  power  in  respect  to  road  labor  not  limited  by  general  law,  678. 
railways  in  streets,  special  provision  construed,  718. 

charter  power  of  municipalities  as  to,  719. 


1S64  INDEX. 

ThereflneneeBintotlMMetions.    Vol.  I.  H 1-665  i  Vol  II.  fS  666-1062. 

CHARTER  —  continued, 

disregard  of  charter  provision  as  basis  for  bill  in  equity  by  attomey- 
general,  912. 

provisions  as  to  time  of  commencing  actions,  66  n.,  937. 
requiring  presentations  of  claims,  937. 

as  to  limitations  of  actions,  675  n.,  937.    (See  Limitations  of 
Actions.) 

effect  of  failure  to  comply  with  such  provisions,  937. 
CHARTER  DAY.     (See  Elections.) 
CHOSE  IN  ACTION  (see  Contracts;  Orders  or  Wa&rants), 

power  to  tax,  790  n. 
CHURCH.    (See  Religious  Societies.) 
CHURCH  SQUARE.     (See  Dedication.) 
CINCINNATI, 

McMicken's  devise  for  education  of  poor  children,  570. 
CIRCUS.     (See  Exhibitions) 
CISTERN  (see  Streets), 

right  to  construct,  in  street  for  public  use,  690. 

city  not  liable  for  failure  to  provide  and  keep  in  repair,  978. 
CITIZEN, 

what  constitutes  a,  9  n.,  40. 

defined  in  English  Municipal  Corporations  Act,  36. 
CITY  ATTORNEY.   (See  Attorney;  Contracts;  Office  and  Offices) 
CITY  CORPORATION   (see    Charter;    Corporations;    Office  axd 
Officer), 

how  distinguished  from  quasi  corporations,  22,  961  et  $eq. 

difference  as  to  liability  to  actions,  961  eiseq.,  966,  974-983,  997-1002, 
1017-1023  b, 
CITY  COUNCIL.    (See  Council;  Meetinob.) 
CITY  ENGINEER.    (See  Engineer.) 
CITY  HALL,  30.    (See  Public  Buildings.) 
CITY  OFFICERS  (see  Office  and  Officer), 

how  elected,  207  n. 
"CITY  PURPOSES" 

defined,  49  n.,  74  n.,  746,  760  n.;  People  v.  Kelly,  76  N.  Y.  475. 
CITY  RAILWAYS.     (See  Railroads.) 
♦*  CITY  SLIP  CASES,'' 

in  California,  as  to  mode  of  disposing  of  corporate  property,  578^  938i 
CIVIL  CORPORATIONS, 

^ades  and  classes,  25. 
CIVIL  LAW, 

doctrine  in  respect  to  alienation  of  dedicated  property,  652. 

as  to  adverse  possession  when  municipality  is  concerned,  670l 
CIVIL  OFFICERS  (see  Office  and  Officer), 

aldermen  and  common  councilmen  are,  59  n. 

what  is  a  **  civil  office,"  207  n. 
CLAIMS  (see  Contracts  ;  Mandamus), 

payment  of  claims  not  enforceable  in  law,  75,  76. 
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against  county  collecting  officer,  settlement  may  be  opened  and  adjusted, 
Ton. 

an  audited  claim  is  not  a  loan,  136  o,  n. 

settlement  of  disputed  claims,  477. 

submission  of,  to  arbitration,  67  n.,  478,  621  n. 

allowance  by  county  board  is  not  final  and  conclusive,  504  n. 

when  particular  claim  is  to  be  paid  out  of  special  fund,  505. 

demand  of  payment  before  action,  937,  963  n. 

provision  not  applicable  to  actions  for  torts,  937,  959  n. 
CLASSIFICATION, 

of  municipal  corporations,  9, 18-20,  22-25,  41, 52  n.,  56.    (See  Charter; 
County  ;  Quasi  Corporations.) 

of  corporations  with  respect  to  power  to  take  and  hold  real  estate,  563  n. 

of  municipal  securities,  485,  509. 
CLERK.     (See  Office  and  Officer  ;  Records  and  Documents.) 
CLOUD  ON  TITLE, 

equity  will  interfere  to  prevent,  611,  924. 
COAL.     (See  Mineral  Deposits.) 
COASTING, 

on  public  street  not  necessarily  a  nuisance,  374  n.  on  p.  449. 

whether  city  is  liable  for  injuries  resulting  from,  949  n.,  951  n.,  980  n. 
COLLATERAL  INHERITANCE  TAX 

held  not  a  tax  upon  property,  774  n. 
COLLECTipN  OF  TAXES.     (See  Taxation  and  Local  Assessment.) 
COLLECTOR.    (See  Office  and  Officer.) 
COLLISION, 

liability  of  city  where  boat  was  under  control  of  independent  department 
of  government,  977  n. 
COLORADO, 

constitutional  provision  as  to  power  of  counties  to  create  indebtedness, 
134  a,  529  a,  n. 

constitutional  provision  in  respect  to  railroad  tracks  in  streets,  701  a,  n. 

rule  as  to  damages  caused  by  change  of  grade,  990  n.  on  p.  1224. 

construction  of  provision  requiring  compensation  for  property  **  damaged/' 
995  c,  n. 
COMMERCE, 

quarantine  regulations  not  repugnant  to  commerce  clause  of  Federal  Con- 
stitution, 371  n. 

taxation  which  results  in  regulation  of  interstate  commerce  is  void,  743-745. 

license  tax  on  owners  of  tow-boats,  void,  when,  319  n.  on  p.  397,  743  n. 
COMMERCIAL  TRAVELLERS, 

as  to  power  of  the  State  to  exact  license  tax,  744. 
COMMISSION 

of  of&cer  prima  facie  evidence  of  title,  892. 
COMMISSIONERS  (see  County;  Mandamus;  Quasi  Corforatioks), 

board  of,  created  for  **  municipal  purposes,''  49. 

a  quasi  public  corporation,  390  n. 
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COMMISSIONEKS  —  ctmiinutd. 

in  coDdeiiinMton  proceedings,  qualification  and  apiwluttuent,  G07, 
COMMITTEE  {see  Agents;  Contracts), 

power  of  council  to  appoint,  00,  288. 

notice  to  appear  before,  289  n. 

when  majority  may  act,  2ti3. 

delegation  of  powers  to,  OH  a..  239  n.,  450. 

duty  to  decide  election  conteata  cannot  be  delegated  to,  200  n. 

compensation  forcustomaryaervicea  when  entitled  to  no  salary,  58  a.,  229  D, 

expenses  of,  in  endeavoring  to  obtain  legislation,  89  n.,  91  n.,  910  b. 

power  of,  to  make  contracts,  453  n. 

majority  must  sign  contract,  452  n. 

when  majority  may  contract  with  one  of  their  own  number,  383  a. 

contract  made  by  less  thnn  majority  binds  neither  party,  2SS  n. 

one  member  cannot  bind  the  corporation,  459  n. 

personal  liability  on  contract  of  committee  of  citizens,  433  n. 

town  committee  agent  of  tlie  town,  283  n. 

council  may  order  sewer  to  be  built  by,  289  n.,  808  n. 

repoj't  of  committee  as  evidenee  gainst  the  oorporation,  30&. 

ratification  of  acti^  of,  382  n.,  464. 
COMMONALTY, 

integral  part  of  an  old  English  corporation,  35. 
COMMON  COUNCIL.    (See  Coukcil;  Meetisgs,  Corporate.) 
COMMON  LAW  (see  Neouoence), 

basis  of  the  laws  of  the  .States,  8  a. 

corp(iratious  nt  common  law,  in  Eiij-land,  32. 

liability  for  negligence  of  municipal  officers,  6S. 

rule  of  stiicl  construction  as  to  powers  which  toueb  the  commoii-lav  ri^iti 
of  citizens,  01. 

effect  of  dissolution  at,  169. 

requisites  of  valid  ctn^rate  meeting,  258-26 L. 

implied  or  common-taw  liability.    (See  City  Corporation.) 

by-laws  mnst  not  conflict  wili)  the  general  principle*  of,  S69. 

actions  to  recover  penalty  for  violation  of  ordinanoa,  408-410. 

doctrine  as  to  municipal  conrts,  424,  425,  431. 

extent  of  the  right  of  trial  by  jury  at  common  law,  482  n,     (See  JUKT; 
Municipal  Courts.) 

power  to  purchase  and  hold  real  estate,  561,  562. 

definite  and  certain  grantee  necessary,  560,  627. 

dedication,  630-632. 

action  by  abutter  for  use  of  street  by  steam  railway,  extent  ol  weoroq, 
723  rf. 

responsibility  to  repur  bridges,  728. 

quo  irarranlo  proceedings  at  common-law,  888. 

jurisdiction  to  restrain,  review,  or  set  aside  corporate  {HvoeediDgB,  807. 

remedy  by  etrliorari,  935. 

no  common-law  liability  for  consequential  damages  troni  ohaageot  fpalt, 
939,  990. 
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COMMON  LAW  ^  eorUinued. 

responsibility  iu  respect  to  repair  of  highways  and  bridges,  728,  096  n., 
997,  1000. 
COMMON  RIGHT, 

ordinances  must  not  contravene,  325,  326. 
COMMONS.    (See  Chapter  on  Dedication,  643  et  seq  ;  Public  Squahes.) 
COMPENSATION  (see  Contracts). 

for  laud  taken,  612  ei  seq.     (See  Eminent  Domain.) 

of  officers,  229  et  seq,     (See  Office  and  Officer  ;  Salary.) 
COMPLAINTS  (see  Ordinances  ;  Pleading), 

requisites  of,  to  enforce  ordinances,  413,  414,  415. 

for  Tiolation  of  ordinance  in  respect  to  stands  in  streets,  387  n« 

to  enforce  by-laws  to  be  made  on  oath,  408. 

by-law  need  not  be  pleaded  in  full,  418  n. 

mode  of  declaring  on  bonds  and  coupons,  486  n.,  509  n. 
COMPROMISE, 

of  disputed  claims,  power  to  make,  477. 
COMPULSION, 

illegal  taxes  paid  under,  recoverable  back,  939-947. 

defined,  943. 
COMPULSORY 

creation  of  indebtedness,  71-740,  544  n.,  831  n.    (See  Constitutional 
Provisions;  Contracts;  Legislature.) 
CONCURRENCE 

required  in  corporate  acts,  282,  288,  872  n. 
CONDEMNATION  OF  LAND.     (See  Eminent  Domain,  Chap.  XVL) 
CONDITIONS  PRECEDENT, 

to  issue  of  bonds,  effect  of  non-compliance,  519-526. 

municipality  may  be  eBtoi^)ed  to  deny  compliance  with,  164,  548. 
.  when  compliance  with,  necessary,  163,  550-552,  675  n.  on  p.  804,  769  n. 

presumption  of  compliance  or  waiver,  554. 

to  exercise  of  power  of  eminent  domain,  605,  612. 

to  abutter's  liabifity  for  local  assessment,  811,  812. 
CONGRESS  (see  General  Government), 

power  to  create  municipal  corporations,  38. 

tax  such  corporations,  54  n.  on  p.  94,  100  n.,  774  n.,  775. 
punish  for  contempt,  246  n. 

control  of  streets  in  city  of  Washington  primarily  Tested  in,  657  n. 
CONNECTICUT, 

qtu>  warranto  against,  8. 

towns  in,  28  n.  on  p.  47.     (See  New  England  Towns.) 

constitutional  provision  as  to  compensation  of  public  officers,  59  n. 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

eoDimon-law  right  to  fish  in  the  navigable  rivers,  325*. 

the  public  have  simply  an  easement  in  highways,  651  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  917. 

rule  as  to  liability  for  change  of  grade,  990  n.  on  p.  1224. 
defective  streets,  1000  and  n. 
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CONSEQUENTIAL  INJURIES.    (See  Actions,  Chap.  XXIH.  Sbc.  W7 

et  seq,  ;  Damages  ;  Strbbts.) 
CONSIDERATION, 

after  warrant  issued,  municipality  not  estopped   to  set  up  defence  of 

failure  of,  504. 
retention  of  consideration  for  bonds  may  work  estoppel,  548. 
CONSOLIDATION 

of  railroads,  efEect  on  validity  of  municipal  subscription,  541. 
CONSPIRACY, 

accused  entitled  to  jury  trial  in  first  instance,  489. 
CONSTABLE.     (See  Office  and  Officer.) 
CONSTITUTIONAL  PROVISIONS  (see  Bonds,  Municipal;  Charter; 

Legislature), 
power  of  the  legislature  over  municipalities  supreme,  except  as  limited  by 

the  constitution,  45,  54,  65. 
New  York  constitutional  provision  as  to  creating  corporations,  47. 
when  corporations  required  to  be  created  by  general  law,  45,  48. 
special  constitutional  provisions  construed,  45-51,  529  a,  n.,  598  n. 
some  constitutions  forbid  the  granting  of  special  charters,  45,  598  n. 
charter  may  be  submitted  to  the  voters  of  the  locality  for  acceptanoe  or 

rejecti9n,  44. 
provision  against  special  legislation  not  violated  by  general  incorporation 

acts,  41. 
provisions  as  to  general  and  special  laws,  45-49. 

term  **  municipal  purpose  "  construed,  49,  760  n.    (See  City  Purfosxs.) 
requiring  object  of  legislative  act  to  be  expressed  in  its  title,  51. 

purpose  of,  and  judicial  construction,  51  and  note, 
extent  of  legislative  power  over  corporations  and  their  rights  considered, 

52  et  seq.,  68,  68  a,  831  n.,  see  chap.  iv.  passim, 
adoption  of  new  constitution  does  not  abrogate  a  special  charter,  85  n* 
charter  provisions  inconsistent  with  amendments  to  oonstitution,  void, 

87  n.,  314  n. 
constitutional  limitations  on  power  to  create  debts,  130,  527-529  a. 
limitations  on  State  indebtedness,  138. 
police  power  of  the  State  must  be  exercised  in  subordination  to  Fedenl 

Constitution,  142.     (See  Police  Power  and  Rboulatioxs.) 
in  respect  to  elections  and  qualification  of  electors,  195. 
where  ordinances  prescribe  term  of  imprisonment  which  may  exceed  con- 
stitutional limit,  410  n. 
summary  convictions  constitutional,  411,  432. 
trial  by  jury  in  municipal  courts,  432-439.     (See  Jury  ;  Municipal 

Courts.) 
when  legislative  act  becomes  a  contract,  Dartmouth  Collie  case,  53,  68. 
contract  rights  of  creditors  cannot  be  impaired  by  subsequent  laws,  6JI» 

70,  851,  and  note,  854-857. 
contracts  not  affected  by  adoption  of  new  constitution,  69  n. 

effect  of  constitutional  reduction  of  limit  of  taxation,  69  n.«  229,  851. 
limitations  on  power  to  issue  bonds.  135  n  ,  462  n.,  525  n.  on  p.  600^  529a,  8M* 
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provision  requiring  two-thirds  of  qualified  voters  to  assent  construed, 

511  n.,  542  n. 
annulment  of  power  to  aid  railroads,  589,  540. 
limitation  on  power  of  legislature  and  inhibition  upon  municipality, 
distinction,  540  n. 
how  far  municipal  corporations  are  within  the  protection  of  as  to  contracts 

and  property,  57,  68,  08  a,  80,  831  n. 
special  statute  provisions  of  forfeiture,  for  the  use  of  a  county,  not  a 

contract,  57. 
respecting  eminent  domain,  585  et  aeq. 

construction  of  provisions  requiring  damages  to  be  assessed  by  a  jury, 
618  n.,  620. 
requiring  compensation  for  property  **  injured  "    or  **  damaged," 
618  n.,  990  n.,  995  a-995  c  and  notes, 
special  provisions  respecting  street  railways  and  railway  tracks,  701  a  - 

701c. 
provisions  restricting  power  of  assessment,  taxation,  &o.,  50,  598  n. 

(See  Re- Assessment  ;  Taxation  and  Local  Assessments), 
charter  limitation  on  power  of  taxation  removed  by,  87  n.,  851  n. 
special  provisions  as  to  taxation  and  local  assessments,  127  n.,  746-760. 
as  affecting  question  of  damages  for  change  of  gprade  construed,  990  n. 
summary  collection  of  taxes,  constitutional,  813. 

CONSTRUCTION 

of  municipal  powers,  rule  of,  86,  89,  90,  91,  93.     (See  Charter.) 
by-laws,  rule  of,  420.    (See  Ordinances.) 

CONTAGIOUS  DISEASES.     (See  Health.) 

CONTEMPT  (see  Attachment  for  Contempt  ;  Mandamus), 
power  to  punish  for,  246  n.,  270  n. 
board  of  canvassers  cannot  be  punished  for,  when,  202  n. 
a  municipal  corporation  cannot  be  guilty  of,  907  n. 

CONTESTED  ELECTIONS.    (See  Elections;  Mandamus;  Office  and 
Officer;  Quo  Warranto.) 

CONTRACTOR   (see  Contracts  ;    Local    Improvements  ;    Streets  ; 
Taxation  and  Local  Assessments), 
rights  of,  480-483. 

liability  for  acts  of,  974  n.     (See  Respondeat  Superior.) 
when  no  cause  of  action  against  city,  480,  481  and  n. 
upon  repeal  of  ordinance  directing  street  improvement,  contractor  may  be 

enjoined  from  proceeding,  314  n. 
implied  liability  in  favor  of,  459,  461  n. 

lien  for  moneys  due  on  contracts  for  erection  of  public  buildings,  577  n. 
suit  to  collect  assessment  not  subject  to  set-off,  810,  815  n. 
subrogated  to  rights  of  city  as  to  lien  on  adjoining  property,  822  n. 
not  entitled  to  personal  judgment  against  lot-owners,  815  n. 
for  repair  of  roads,  indictment  for  neglect  of  duty,  933  n. 
effect  of  irregularities  in  exercise  of  powers  by  corporation,  936,  968  n. 
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liable  to  abutter  for  making  exoavotion  in  street  without  proper  anthontj, 

971  n. 
contractor  under  the  State  cannot  justify  commissicm  of  trespass,  987  n. 
negligence  or  want  of  skill  in  grading  street  most  be  provBd,  990  n.  on 

p.  1225. 
corporate  liability  for  acts  of,  1027-1031. 

exception  to  general  rule  where  work  is  neoessarily  daogerous,  1029. 
liability  where  city  is  bound  to  let  contract  to  lowest  bidder^  1027  n. 
CONTRACTS    (see    Actions  ;    Bonds,    Municipal  :   Lowest   Biddek  ; 
Mandamus), 
subject  of,  treated  in  chap,  xiv.,  442  et  seq. 
extent  of  power  to  contract,  and  how  conferred,  443,  447. 
power  to  make,  must  be  ascertained,  447. 
mode  of  exercising  power,  449. 

must  be  in  accordance  with  charter,  447, 449  and  noto. 
must  be  made  with  proper  body  or  person,  455. 
valid  contracts  will  be  enforced,  9  n. 
limited  power  of  quasi  corporation,  22  n.,  24  xu 

of  New  England  towns,  30. 
constitutional  provisions  in  respect  to,  50. 
legislative  control  over,  69  et  seq,^  831  n.,  see  chap.  iv.  /Kuttm.    (See  Co!i* 

STITUTIONAL   PROVISIONS;  LsOISLATURB.) 

constitutional  rights  of  creditors  and  others,  63,  67,  68  o,  69,  70,  80,  I7i 
851  n.,  854-857. 

power  to  borrow  money,  117-129,  447  n.,  507,  507  a. 

limitation  on  power  to  become  indebted,  130-138,  527-529  a. 

when  legislative  act  a  contract,  53. 

municipal  charter  not  a  contract  between  the  State  and  the  oorporttioB, 
54,  56n.,  189,967. 

how  far  municipal  corporations  under  protection  of  constitutional  pro- 
visions in  respect  to,  57,  68  a. 

special  provisions  of  forfeiture,  for  use  of  a  county  or  municipal  eorporsp 
tion,  not  a  contract,  57. 

act  conferring  a  public  trust  and  title  to  land  as  an  incident,  not  a  eoo- 
tract,  68. 

rights  under,  not  affected  by  repeal  of  charter,  68  a,  290, 463  n.,  814.  (See 
Repeal.) 

legislative  grant  of  exclusive  right  to  supply  gas  or  water,  68  a,  n.  on  p.  117. 

contracts  made  on  faith  of  taxes  to  be  levied,  69  n.,  851  n.,  854-857. 

effect  of  constitutional  reduction  of  limit  of  taxation  on  ^yifting  coo- 
tracts,  69  n.,  229,  851  et  seq, 

authority  to  city  to  fund  its  floating  debt,  when  a  oontraet,  09. 

legislative  prohibition  as  to  issue  of  additional  bonds,  69. 

when  performance  made  impossible  by  act  of  law,  69  n.  on  p.  190. 

power  of  taxation  cannot  be  restricted  if  it  impaira  the  obligalian  ofi 
69  n.,  851  n.,  854-857. 

not  affected  by  adoption  of  a  new  oonsdtatioviy  69  a. 
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CONTRACTS  —  continued. 

when  mode  for  levying  taxes  to  pay  bonds  is  prescribed  it  is  a  part  of  the 

obligation.  69  n.,  851  n.,  854-867. 
corporate  franchises  founded  on  grants  which  are  contracts,  68  n.  on  p. 

114. 
when  mandatory  statatee  interfere  with  private  contracts  of  municipality, 

75. 
compulsory  contracts,  71-74  a,  544  n.,  831  n. 
for  the  payment  of  money  beyond  the  current  year,  134, 134  a. 

covering  a  series  of  years,  131, 136, 136  a. 
the  State's  plenary  power  not  restricted  by  contracts  of  the  municipality, 

170. 
effect  of  dissolution  of  corporation  on  contracts,  68  a,  166  n.,  169,  169  a, 

170. 
effect  of  division  or  change  of  corporate  boundaries  on  contracts  and 
debts,  185  n.,  189. 

not  under  seal,  when  valid,  192,  450,  456.     (See  Seal.) 
power  of  agents  and  committees  to  make  contracts,  96,  445,  450,  452, 
456. 
mode  of  execution  by  agents,  452-458. 
as  to  liability  on,  unless  within  agent's  power,  445,  985. 
agent's  powera  to  make  must  be  ascertained,  447. 

when  corporation  bound,  192,  452-458. 
of  agents  may  be  ratified,  458  n.,  463-465. 
ratification  may  be  implied,  458  n.,  461  n. 

when  personal  liability  attaches  to  agent,  237  n.  on  p.  823,  452-458. 
to  set  aside  contract  of  agent  for  fraud,  the  fraud  must  be  dearly 

proved,  452  n. 
no  liability  when  made  by  unauthorized  agents,  188,  935. 
elections  to  office  are  not  in  the  nature  of,  200  n. 
compensation  of  municipal  officers,  implied  contract,  229,  230,  850  n. 

on  p.  1032.     (See  Assumpsit.) 
for  extra  compensation  to  officers,  234. 
individual  liability  of  officers,  237  and  note, 
with  municipal  officers,  444,  458. 
with  attorneys  at  law,  292  n.,  479  and  notes, 
when  majority  of  committee  may  contract  with  one  of  their  own 

number,  283  n.    (See  Committee.) 
by  less  than  majority  of  committee  binds  neither  party,  283  n. 
committee  must  not  exceed  its  power,  452  n. 

appointed  by  a  meeting  of  citizens  personally  liable,  458  n. 
majority  of  aldermen  acting  individually  cannot  bind  city  by,  456. 
one  member  cannot  bind  the  corporation,  459  n. 
in  violation  of  ordinances  are  ill^al,  308  n.  on  p.  886. 
as  to  power  to  contract  to  enforce  ordinances,  385. 
contracts  by  ordinance  or  resolution,  or  vote,  232  d.,  450,  474,  640  n., 

716,  721  n. 
mode  of  varying  or  modifying  by  parol,  451. 
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CONTRACTS  —  continued. 

when  made  by  ordiuanoe,  most  be  repealed  in  same  mode,  451.    (See 
Repeal.) 

ordinances  fixing  salaries  not  in  the  nature  of  contracts,  231. 
exception  to  rule,  232. 

authority  to  contract  may  be  implied,  448,  447. 

implied  contracts,  when  and  how  deducible,  192,  458  n.,  459-461, 

938.    (See  Assumpsit.) 
illustrations  of  implied  liability,  460,  461  n.,  479,  938,  939. 
liability  on  implied  contracts,  459-461,  938.     (See  Assumpsit.) 
no  implied  contract  to  reimburse  officers  their  expenses  in  suit  ille- 
gally ordered  to  be  brought,  447  n. 
obligation  to  pay  water  rents  rests  on  implied  contract,  821  n. 

authorized  contracts,  rights  and  liabilities  under,  472,  935-937. 

when  corporation  may  avail  itself  of  rights  of  individuals,  935  n. 

in  what  name  to  be  made  and  enforced,  179, 181, 237  n. 

entering  into  contract  with  corporation  precludes  plea  of  nul  tiei  corpora- 
tion, 43  a,  n. 

suit  by  corporation   upon,  admission  that  it  was  duly  entered  into, 
449  n. 

time  within  which  to  bring  action  may  be  prescribed,  937. 

in  excess  of  lawful  power,  void,  130  n.,  149,  152,  447,  457,  935. 

in  violation  of  by-laws  or  charter,  yoid,  308  n.,  447,  685.    (See  Ultra 
Vires.) 

void,  how  legalized,  448. 

against  public  policy  void,  444,  458,  470. 

when  wholly  or  partly  executed  estoppel  may  operate,  444,  575  n. 

illegal  contract  as  groundwork  of  estoppel,  660  n.  on  p.  785. 

to  surrender  legislative  discretion,  void,  447  n.,  458,  685.    (See  PowiRS.) 

not  to  exercise  part  of  their  public  franchises,  void,  443  n. 

instances  of  iUegal  and  void  contracts,  458. 

ratification  of  unauthorized  contract,  77  n.,  96  n.,  457  n.,  463-465,  578, 938. 

illegal  agreement  for  payment  out  of  particular  fund  will  not  vitiate  the 
contract,  469  n. 

when  vote  ratifying  contract  cannot  be  rescinded,  68  a,  290  n.,  314,  463  n. 
(See  Repeal.) 

seal  attached  to  unauthorized  contract,  190  n.,  457  n. 

disbursing  officer  cannot  refuse  to  pay  for  work  done  under  invalid  con- 
tract, when,  865  n. 

where  corporation  receives  and  retains  consideration  of  ultra  oonet  contract, 
implied  assumpsit,  935  n.    (See  Ultra  Vires.) 

restoration  of  consideration  received  under  ultra  mrt$  oontnoii  462  n., 
527-529  a. 

as  to  liability  on  contracts  that  are  ultra  vires^  462, 935, 936, 960  o,  978  o,  n. 

municipal  corporation  may  set  up  defence  of  ultra  vire$t  457,  458,  462, 
504,  935. 

when  executory  contract  with  municipality  may  be  assigned,  448  n* 

license  to  sell  liquor  not  a  contract,  346  n.,  363  n.  on  p.  482. 
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CONTRACTS  —  conHnued. 

corporation  may  contract  to  do  an  act  at  any  other  place,  447  n. 

or  make  one  prospective  in  its  terms,  447  n. 
within  statute  of  frauds,  449. 
municipality  may  contract  by  parol,  450. 
written  proposal,  bid  and  acceptance  held  sufficient,  449  n. 
when  ayes  and  nays  of  council  requisite,  291,  450  n. 
exemption  from  future  assessments,  457  n. 

individuals  may  agree  to  pay  portion  of  expense  of  public  improvement,  458. 
acceptance  necessary  to  complete,  470. 
letting  to  lowest  bidder,  46&-470.     (See  Lowest  BiddIcr.) 
«re  construed  with  reference  to  the  chartered  powers  of  the  city,  480  n. 
when  city  not  hable  on  contracts  of  police  and  school  boards,  481  n. 
stipulation  reserving  control  over,  483. 

negotiable  bonds,  aid  to  railways.     (See  Bonds,  Municipal;  Rail- 
roads.) 
ordinary  warrants  (see  Orders  or  Warrants). 
obligations  of,  not  impaired  by  subsequent  decisions,  517. 
how  far  city  can  authorize  irrevocable  use  of  its  streets,  97, 314  n.,  460  n., 

658. 
application  of  statutes  of  limitation,  075. 
vote  to  subscribe  for  stock  of  railroad  held  not  to  create  a  contract,  688- 

541,  806  n. 
writ  of  prohibition  will  not  lie  to  prevent  execution  of,  980  n. 
grant  to  railway  to  use  streets,  when  a  contract,  705  n.,  715,  716,  728  n, 

(See  Railroads.) 
covenant  by  railway  company  to  keep  pavement  in  repair,  721. 
power  of  taxation  cannot  be  so  exercised  as  to  impair  obligation  of,  742. 
effect  of  limitations  on  rate  or  amount  of  taxation,  162,  769  n.,  851, 851  a. 
promises  to  pay  rewards  for  offenders,  139,  234  n.,  479  n. 
to  repair,  erect,  and  furnish  public  buildings,  140.  (See  Public  Buildings.) 

purchase  fire-engines,  &c.,  143.     (See  Fire.) 

procure  supply  of  water,  146,  443  n.,  697.    (See  Water  and  Water 
Works.) 

gas,  443  n.,  473, 474,  691.    (See  Gas  and  Gab  Cobcpanieb.) 

indemnify  officers  of  the  corporation,  147,  148,  447  n.,  479  n. 
creating  monopolies,  362, 385  n.,  443  n.,  469, 691-697.    (See  Monopolies.) 
having  reference  to  the  preservation  of  the  public  "health,  144  n. 
of  board  of  health,  371  n. 

city  may  procure  loan  of  arms  and  give  bond  for  their  return,  407. 
to  purchase  market  site,  382,  447,  561,  635. 
for  breakwater  to  protect  street,  443  n. 

to  grade  streets  and  to  build  sidewalks,  443  n.     (See  Streets.) 
to  pay  value  of  liquor  destroyed  by  order  of  council  held  valid,  443  n. 
for  use  of  city's  instrumentalities  in  private  service,  443  n. 
for  drainage  beyond  corporate  limits,  446,  1049  n.    (See  Boundarixs.3 

market  grounds,  447. 
for  local  improvements,  452,  480-483,  769  n.,  800,  801,  810. 
▼OL.  II.  — 46 
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CONTRACTS  —  continued, 

for  patented  inventions,  467,  468,  966  n. 

of  suretyship,  471.     (See  Suretyship.) 

to  sell  property,  475. 

to  purchase  property,  476. 

to  settle  disputed  clidros,  477.     (See  Arbitratiok.) 

for  extra  compensation,  233,  477. 

where  records  are  silent,  parol  evidence  to  show  contract,  d63  n.  on  p^ 
1175.    (See  Evidence.) 

damages  resulting  from  performance  of  work  as  required  by,  city  liable, 
974  n. 

defects  in  streets,  liability  of  city  where  bound  to  let  work  to  lowest 
bidders,  1027  n.     (See  Lowest  Bidder.) 

city  cannot  by  contract  divest  itself  of  duty  to  keep  street  safe  for  travel 
1027  n.  on  p.  1304,  see  97. 

mandamus  will  not  lie  to  enforce  private  contract  ri^ts,  830  n. 
CONTRIBUTION, 

one  municipality  may  recover  from  another,  038. 
CONTRIBUTORY  NEGLIGENCE.     (See  Negligence;  Streets.) 
CONVENIENCE, 

ordinances  relating  to  public  health,  safety,  and,  860  et  $eq. 
CONVEYANCE  (see  Property), 

mode  of  executing  and  proof  of,  578,  581,  582. 

tax  deed.    (See  Taxation.) 
CONVICTION  (see  Jury;  Municipal  Courts;  Ordinaitces), 

summary  conviction  valid,  411,  432  el  seq. 

requisites  of  summary  convictions,  414  n. 

must  be  for  same  offence  for  whi^  defendant  is  proeecated,  415  n. 

what  record  of  conviction  before  corporation  courts  should  show,  441  n. 

revision  of,  on  certiorari^  926. 
COPIES  (see  Evidence), 

of  votes  and  ordinances,  clerk  proper  officer  to  authenticate,  304  n. 
CORNICE 

of  a  building  may  be  a  nuisance  which  city  should  abate,  1013  n. 
CORPORATE  BOUNDARIES.    (See  Boundaries.) 
CORPORATE  COURTS.    (See  Municipal  Courts.) 
CORPORATE  EXISTENCE  (see  Charter;  Dissolution  op  Corpora- 
tion), 

whether  corporate  existence  can  be  collaterally  questioned,  43  a,  185  n., 
418,  894,  896  n.,  900  n. 

not  interrupted  in  consequence  of  change  in  the  council,  166  n. 

doctrine  of  forfeiture  of,  has  no  application  to  municipal  corporatioiis,  16Si 
896. 

when  subject  to  legislative  control,  74  a,  n.,  186.    (See  (^nstitutiohal 
Provisions;  Legislature.) 
CORPORATE  MEETINGS.    (See  Meetings  ;  also,  Chap.  X.) 
CORPORATE  POWERS.    (See  Charter;  Ordinances;  Fowsbb.) 
CORPORATE  PROPERTY.    (See  Property,  Chap.  XV.) 
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CORPORATE  PURPOSE  (see  City  Purposes), 

construction  of  constitutional  provision  as  to  taxation  for,  746.* 
CORPORATE  SEAL.    (See  Seal.) 

CORPORATIONS  (see  Charter;  County;  Municipal  Corporations; 
Quasi  Corporations), 
membership  in,  how  constituted,  9  n.,  40. 
defined  and  classified,  18. 
term  does  not  include  States,  31. 
in  England,  creation,  and  several  kinds  of,  32. 
creation  by  special  charter,  32. 

in  the  United  States  by  legislative  enactment,  37. 
of  the  power  of  Congress  to  create,  38. 
creation  by  general  incorporation  acts,  41. 

implication,  32,  42,  43. 
may  exist  by  prescription  in  the  United  States,  37. 
existing  law  of  corporations  of  modem  growth,  37  a. 
number  and  frequency  of  corporate  creations,  37  a. 
Territorial  corporation  not  affected  by  subsequent  adoption  of  a  State  con- 
stitution, 38  n. 
intention  to  establish  a  body  politic  must  clearly  appear,  42. 
no  precise  form  of  words  requisite,  42,  43. 

absence  of  express  provisions  respecting  the  incidents,  immaterial,  42. 
certain  powers  absolutely  essential,  42. 

not  a  corporation  if  charter  or  act  relied  on  negatives  essential  prop- 
erties, 42. 
intent  of  legislature  can  be  shown  constructively,  43. 

but  intention  must  satisfactorily  appear,  43. 
the  phrase  '*  any  body  politic  orcoqporate ''  includes  public  corporations,  47. 
private  corporations  are  result  of  contract,  52  n. 
acceptance  of  charter  granted  by  the  king  necessary,  34. 

not  necessary,  unless  required,  when  granted  by  legislature,  44. 
when  required  to  be  created  by  general  law,  48,  598  u. 
title  of  acts  or  charters  of  incorporation,  51. 
special  constitutional  provisions  as  to  corporations,  45-51. 
extent  of  legislative  power  over,  54,  55,  63,  65,  68,  68  a,    (See  Constitu- 
tional Provisions  ;  Contracts;  Legislature.) 
public  and  municipal  distinguished,  22. 

public  and  private  corporations  defined,  and  difference  stated  and  illus- 
trated, 52-54,  56. 
qtiasi  distinguished  from  private  and  municipal,  25.     (See  Quasi 
Corporations.) 
distinction  between  municipal  and  quasi  corporations,  23. 
as  respects  implied  liability  ex  delicto,  961-967. 
as  to  li;ibility  for  unsafe  streets  and  sidewalks,  996. 

comments  on  doctrine  of  implied  liability  as  respects  different 
classes  of,  1023  b. 
implied  power  to  borrow  money  and  issue  negotiable  paper,  117,  118  n., 
125  n.    (See  Borrowing  Money.) 
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CORPORATIONS  —  continued. 

how  far  protected  by  charter  from  exercise  of  police  power,  142.    (See 

Police  Power  and  Regulations.) 
dissolution  of  corporations,  165.    (See  Dissolution  of  Coepobatiov.) 
classified,  with  respect  to  power  to  take  and  hold  real  estate,  563  n. 
eminent  domain  power  as  applicable  to  private  corporationSy  688. 
may  dedicate  land  to  public  use,  635. 
State  taxation  of  foreign  corporations,  745. 
license  tax  by  municipalities,  749. 
COST, 

of  granting  licenses  chargeable  to  licensee,  358  n. 
of  collecting  assessments  and  taxes,  765. 
COSTS, 

of  prosecution  to  enforce  penalty,  421  n. 
in  proceedings  to  open  streets,  603  n. 

enactment  that  no  costs  shall  be  recovered  against  city,  invalid,  765 11^822  n. 
in  quo  warranto  proceedings,  905  n. 
COTTON  MERCHANTS, 

ordinance  requiring  record  of  sales  to  be  kept,  void,  310  n. 
COUNCIL  (see  Meetings), 

is  representative  body,  36,  39, 270. 

represents  the  corporation  at  large,  242,  259,  270,  884  n. 

charter  enumerates  the  powers  of,  39. 

citizens  cannot  confer  powers  not  gpranted  by  charter,  89  n. 

discretionary  powers  not  ordinarily  subject  to  judicial  oontrol,  94.    (See 

Powers.) 
cannot  delegate  public  powers,  96,  779.     (See  Delkoation  of  Powkbs.) 
act  reducing  number  of  councilmen,  postponement  of  provisions,  85  n. 
how  elected,  195,  270. 

tribunal  to  decide  election  contests,  200-204. 
as  to  power  to  investigate  legality  of  election,  204  n.,  205  n. 
when  it  has  decided  contest,  council  cannot  reK)pen  the  quesHoe,  200  n.. 

204  n.,  205  n.  on  p.  288. 
powers  as  election  canvassers,  205  n. 
constitution  of ,  in  England,  8,  36  n. 

municipal  council,  270,  273,  871. 
when  mayor  integral  part,  260,  271,  87L 
when  a  member,  272,  273. 
right  to  preside,  270,  272. 
approval  of  proceedings,  271  n, 
mayor's  presence  and  function,  English  doctrine  not  applicable  hen, 

271. 
when  mayor  is  part  of  the  law-making  power  his  oonoumnce 

tial,  309,  482  n. 
power  of  presiding  officer  to  maintain  order,  271  n. 
the  corporate  authority  must  be  exercised  by  proper  body,  274. 
mode  of  organizing  when  new  members  are  to  be  admitted,  275  a* 
conflicting  councils,  remedy,  275. 
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COUNCIL  —  continued. 

acts  of  de  facto  coancils  valid,  276.     (See  Acts;  Office  and  Officer.) 

oommon-law  rules  as  to  quorums  and  majorities,  277,  278,  292  n. 

irhat  constitutes  a  quorum,  illustrated,  279-281.     (See  Quorum.) 

when  majority  must  concur  and  may  bind,  282-284. 

withdrawal  of  members  leaving  no  quorum,  283,  284. 

quorum  essential  to  valid  action,  292. 

when  members  disqualified  to  act,  292. 

number  present  and  acting,  how  proved,  292  n. 

where  members  present  refuse  to  vote,  majority  of  quorum,  292  n. 

mode  of  proceeding  when  convened,  288. 

when  council  consists  of  two  boards  their  concurrence  necessary,  288. 

bound  by  knowledge  communicated  to  previous,  288  n. 

repeal  of  by-law  by  majority,  288  n. 

powers  in  respect  to  their  committees,  289. 

charter  requirement  of  votes  by  ayes  and  nays,  291. 

determination  of  questions  should  be  by  formal  vote,  291  n. 

cannot  do  informally  that  which  it  has  no  power  to  do  directly,  809  n. 

on  p.  389. 
motives  for  adopting  ordinances  not  subject  to  judicial  inquiry,  311. 
acts  of,  may  be  impeached  for  fraud,  311. 
has  incidental  power  to  enact  appropriate  by-laws,  315. 
adjournment  of  regular  meeting,  265,  287. 
appointment  of  officers  by,  207  n.,  212  n.,  289  n. 

clerk  pro  tern,,  293. 
authorized  to  elect  certain  officers,  when  may  appoint  them  by  resolution, 

212. 
whether  council  has  power  to  amove,  242.     (See  Amotiok.) 
power  to  punish  for  contempt,  246  n. 
re-election  of  expelled  member,  248. 
certiorari  to  review  proceedings  in  removing  officer,  926  n.,  927  n. 
legislature  may  deprive  of  power  to  elect  police  force,  58  n. 
may  appoint  agents  with  power  to  make  contracts,  96.     (See  Agents; 

Contracts.) 
may  ratify  offer  of  reward  made  by  mayor,  139. 
power  to  fit  up  and  furnish  meeting-room,  140. 
as  to  power  of  new  council  to  amend  record  of  preceding,  297. 
neglect  to  keep  record  will  not  prejudice  rights  of  creditors,  300  n. 

(See  Evidence  ;  Records  and  Documents.) 
proper  evidence  of  its  official  doings,  300  n.,  963  n.  on  p.  1175. 
mode  of  exercising  power  to  pass  ordinances,  307  n. 
jurisdiction  of,  confined  to  the  municipality,  308  n.  on  p.  387. 
how  to  be  exercised,  808  n.  on  p.  387. 
courts  recognize  judicially  what  councils  are  competent  to  do,  308  n.  on 

p.  387. 

unauthorized  employment  of  a  person  by  committee,  ratification,  882  n. 
if  required  to  give  notice  of  meetings  for  condemnation  purposes,  duty 
cannot  be  delegated  to  clerk,  606  n. 
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COUNCIL  —  continued. 

may  award  larger  sum  for  damages  than  assessed  by  the  jury,  021. 

can  contract  only  by  ordinance,  resolution,  or  order,  660  n.  on  p.  785u 

may  be  enjoined  from  enforcing  illegal  order  for  vacation  of  street,  666  n. 

may  direct  its  officers  to  proceed  against  an  establishment  as  a  nuiBiDoe, 
378  n. 

is  judge  of  necessity  for  changing  or  abandoning  market,  384. 
and  for  establishing  or  changing  grade  of  streets,  686. 

proof  of  action  establishing  grade  of  street,  686  n. 

power  in  respect  to  local  improvements,  800  n.,  801. 

mandamus  to  compel  prosecution  of  local  improvement,  831  n. 

holding  or  appointment  of  special  election  compelled  by  mandamus^  839, 
865. 

mandamus  to  compel  canvassing  of  votes,  840. 
to  admit  a  councilman  duly  elected,  843. 

where  the  act  is  one  which  council  has  no  legal  duty  to  perform,  844  n. 

direction  of  mandamus  to,  871,  872,  877  n. 

judgment  in  mandamus  against,  884. 

change  in  membership  does  not  abate  mandamus  proceedings,  884. 

decision  as  to  eligibility  of  members,  not  reviewable  on  quo  wammto^ 
202  n. 

quo  warranto  to  test  right  of  member  to  a  seat,  890. 

and  to  determine  right  of  person  to  preside  or  vote,  890. 

voter  may  be  relator  in  quo  uxnranto  against  councilmen,  900  n. 

when  it  cannot  be  reached  by  writ  of  prohibition,  930  n. 
COUNCILMEN.     (See  Aldbrmak;  Office  and  Officer.) 
COUNTER-CLAIM, 

suit  to  collect  assessments  not  subject  to,  810,  815  n. 
COUNTY  (see  Action  and  Liability;  Orders;  Quasi  Corporations), 

how  distinguished  from  municipal  corporation  proper,  22,  23,  25,  66. 

extent  of  legislative  power  over,  45  n.  on  p.  80,  54,  60-62. 

limitations  on  legislative  power,  68  n. 

is  a  quasi  corporation,  563  n. 

created  for  public  political  purposes,  23,  52  n. 

mere  agency  of  government,  61  n. 

question  whether  portion  of  adjoining  county  shall  be  annexed  may  be 
submitted  to  the  people,  44  n.  on  p.  78. 

not  answerable  for  neglect  of  county  commissioners,  23  n. 

when  rights  of  county  are  threatened  redress  must  be  sought  in  Its  name, 
661  n. 

remedy  of  State  where  supervisors  omit  to  perform  a  particular  duty,  SSI. 

mandamus  to  compel  officers  to  receive  and  file  petition,  831  n. 

costs  of  suit  against  an  officer,  147  n. 

power  to  city  to  license  and  tax  ferries  not  exclusive  of  like  right  In, 
116  n. 

grants  to  people  of,  or  for  use  of,  560,  673. 

city  and  county  as  tenants  in  comthon,  562  n.  on  p.  659. 

may  take  and  hold  title  to  real  estate,  563  n. 
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COUNTY  —  continued, 

certiorari  to  review  proceedings  of  special  board  in  apportioning  property 
between  counties,  926  u. 

liability  as  property  owner  for  negligence,  986. 

grants  for  court-house,  573,  636  n. 

special  grant  for  court-house  and  jail,  566  n.,  575  n. 

may  be  compelled  to  build  court-house,  74  a,  n. 

incorporated  city  may  be  authorized  to  build  court-house  for,  74  a,  n. 

public  building  not  subject  to  sale  on  foreclosure  of  mechanic's  lien,  577. 
remedy  of  mechanic  is  mandamus^  577. 

mandamus  by  inhabitants  to  compel  building  of  court-house,  865  n. 

where  jail  becomes  a  nuisance,  not  liable,  23  n.,  963  n. 

liability  for  injuries  resulting  from  unsafe  condition  of  county  buildings, 
963. 

not  liable  for  escape  of  prisoners  by  reason  of  insufficiency  of  jail,  963  n. 

special  act  providing  for  lociv^on  of  county  seat,  when  valid,  48. 

seat  cannot  be  changed,  when,  140  n.  on  p.  211. 

contested  county  seat  elections,  jurisdiction  in  equity,  202  n.  on  p.  286, 
205  n.  on  p.  289. 

as  to  reverter  of  dedicated  land  on  removal  of  county  seat,  650  n.,  653  n. 

tax  to  compensate  property  owners  damaged  by  removal  of  county  seat, 
736  n. 

mandamus  with  respect  to  location  of  county  seat,  835. 

erection  of  court-house  at  a  place  not  the  county  seat,  taxpayers  may  en- 
join, 919  n. 

rights  in  public  squares  of  a  town,  645  and  n.,  647. 

abutters  cannot  enjoin  the  authorities  from  leasing  part  of  county  square, 
661  n. 

county  roads  within  city  limits,  676-679. 

streets  need  not  be  recorded  in  the  county  records,  678  n. 

use  of  county  funds  to  aid  in  constructiop  of  bridges,  678  n. 

duty  as  respects  highways  and  bridges,  728  n.,  836,  996-999. 

indictment  for  non-repair  of  bridges,  934. 

liable  for  consequential  damages  from  erection  of  bridge,  995  c,  n.  on 
p.  1243. 

as  to  common-law  obligation  to  repair  highways  and  bridges,  996,  997 
and  n. 

when  contracts  for  the  benefit  of  a  ooimty  not  within  protection  of  consti- 
tutional provision,  57. 

as  to  liability  on  implied  contract,  938  n.,  963  n. 

where  records  are  silent,  when  contract  may  be  shown  by  parol,  963  n. 

may  be  required  to  pay  portion  of  expense  of  city  police  force,  61. 

creditors  of,  cannot  be  required  to  surrender  their  evidences  of  indebted- 
ness and  accept  new  ones,  70  n. 
but  legislature  may  refuse  to  provide  funds  to  pay  the  old  indebted- 
ness,  70  n. 

establishment  of  county  fund,  70  n. 

may  be  required  to  issue  bonds  to  pay  indebtedness,  74  n. 
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legislature  may  give  legal  effect  to  moral  obligation  of  one  oonntj  to 

reimburse  another,  75  n. 
power  to  issue  commercial  paper,  122  n.,  123,  127  n.,  507. 
whether  liable  for  infringemeuts  of  patents,  966  n.     (See  Patksted 

Articles.) 
held  not  liable  for  injury  caused  by  defective  ferry-boat,  997  n. 
refund  of  money  paid  by  assessors  on  an  illegal  assessment,  148. 
power  to  aid  railroad  companies,  153-164,  507  a,  509. 
legislative  power  in  respect  to  railroad  stock  subscribed  and  paid  for,  61. 
authority  to  take  railroad  stock  and  issue  bonds  may  be  repealed,  when,  70. 
power  to  issue  negotiable  securities,  509. 
mandamus  to  compel  issue  of  bonds,  826,  831  n. 
whether  vote  to  subscribe  for  stock  of  railroad  constitutes  a  contract, 

866  n. 
mandamus  to  compel  subscription  to  railroad  stock,  866  n. 
bill  by  taxpayers  to  annul  illegal  railroad  subscription,  919  n. 
warrants  or  orders,  485,  487  et  seq. 

may  contract  to  pay  for  services  in  county  warrants,  488  n. 
mandamus  to  compel  issue  and  payment  of  orders  or  warrants,  849  n.  on 

p.  1030. 
enforcement  of  warrants  or  orders  in  Federal  court,  863. 
allowance  of  claim  by  county  board  not  final  and  conclusive,  504  n. 
may  be  authorized  to  create  a  debt  for  establishment  of  a  park,  598  n. 
where  claim  is  properly  presented  and  no  action  taken,  suit  by  holder, 

963  n. 
as  to  recovery  back  after  payment  of  claims  allowed  by  saperyisort,  945. 
city  cannot  tax  public  property  of,  740  n.,  773  n.,  777  n. 
in  Virginia,  duty  concerning  taxation,  740  n. 
power  to  release  lien  of  taxes  must  be  conferred  by  statute,  782  n. 
mandamus  and  suits  in  favor  of  creditors  of,  849,  850  n. 
mandamus  against,  to  enforce  judgment  against  township,  850  n. 
civil  liability  of,  961,  962  n.,  966  n.,  996-999,  1017  n.  on  p.  1282. 
'  limited  liability  in  respect  to  torts,  963.    (See  Torts.) 
liability  for  neglect  of  officials,  &c.,  963  n. 
principle  of  respondeat  superior  inapplicable,  968  n. 
COUNTY  COMMISSIONERS  (see  County), 
power  to  appoint  agent  by  parol,  301  n. 
extent  of  powers,  621  n. 
COUPONS, 

form,  signature,  &c.,  512  n. 

negotiability  of,  512  n.,  513. 

interest  on,  506. 

where  lost  or  stolen,  555. 

payment  of  taxes  in  coupons,  &c.,  815  n.,  924. 

mandamus  to  compel  treasurer  to  receive  coupons  for  taxes,  881  n. 

how  sued  on,  486  and  n.,  509  n.  on  p.  576,  512  n. 

when  action  barred,  486  n.    (See  Bonds,  Municipal.) 
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COUPONS  —  continued. 

judgment  requisite  to  entitle  bolder  to  mandamus  from  Federal  courts, 

860. 
no  recovery  can  be  bad  wbere  transferred  to  give  Federal  court  jurisdic- 
tion, 935  n. 
COURT  HOUSE.    (See  County;  Dedication;  Pubuc  Buildings.) 
COURTS  (see  Certiorari;  Municipal  Courts), 

duties  of,  in  regard  to  municipal  corporations,  16,  168. 
rules  of  construction  as  to  municipal  powers,  adopted  by,  01,  08. 
not  for,  to  determine  wben  general  law  can  be  made  applicable,  48  n. 
discretion  of  leg^lature  in  conferring  power  of  taxation,  &c.,  not  review- 
able by,  50  and  n. 
will  assume  execution  of  a  municipal  trust  on  dissolution  of  corporation,  64. 
will  judicially  notice  charter  of  a  municipal  corporation,  83. 
discretionary  powers  of  municipality  not  subject  to  control  of,  04,  05. 
jurisdiction  in  election  contests,  200-205. 

do  not  favor  mere  technical  defences  to  actions  on  official  bonds,  216. 
power  of  courts  of  the  United  States  to  punish  for  contempt,  246  n. 
wiU  not  enjoin  passage  of  unauthorized  ordinances,  808  n.  on  p.  387. 
recognize  judicially  what  municipal  councils  are  competent  to  do,  308  n. 

on  p.  387. 
cannot  ordinarily  inquire  into  motives  of  coundlmen,  311-313. 
declare  oppressive  ordinance  void,  321. 

do  not  presume  ordinances  valid,  423.  ' 

whether  courts  may  decide  upon  the  reasonableness  of  ordinances,  311  n., 

410  n. 
cannot  inquire  into  motives  of  legislators  in  the  enactment  of  a  law, 

312  n. 
validity  of  ordinances  is  a  question  for  the  court,  not  the  jury,  327. 
will  give  a  reasonable  construction  to  ordinances,  420. 
whether  courts  will  judicially  notice  ordinances,  413,  422  n. 
sustain  rather  than  defeat  elections,  107. 
will  not  presume  amount  of  license  tax  unreasonable,  365  n. 
will  not  interfere  with  legitimate  exercise  of  police  power,  360  n. 
whether  chancery  will  interfere  with  the  authorities  in  respect  to  nuisances, 

374  n.  on  p.  450,  375  n.,  378  n.,  370. 
cannot  question  necessity  for  exercise  of  power  of  eminent  domain,  500, 

600. 
dedication,  construction  of  plat  is  for  the  court,  641  n. 
not  for  courts  to  decide  on  expediency  of  vacating  street,  666  n. 

or  grading  and  improving  streets,  686. 
relation  of  Federal  and  State  courts  in  req>ect  to  mandamus,  861,  883. 
CREATION, 

of  corporations,  0,  32  et  seq,<,  54,  64. 

by  implication,  42,  43. 

in  England,  32-37  and  notes. 

reason  for  creation  of  municipal  corporations,  68,  100. 

of  municipal  courts,  427. 
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CREDIT, 

constitutional  provisions  restricting  power  to  loan,  50.     (See  Debts; 

Limitation  on  Indebtedness.) 
municipality  has  no  implied  authority  to  loan  its  credit,  471. 
CREDITORS  (see  Bonds,  Municipal;  Charter;  Contracts;  Dcbts), 
rights  of,  see  chaps,  iv.,  ziv.,  xx. 
contract  rights  cannot  be  impaired  by  subsequent  enactmentSy  63,  6^0, 

851,  854-857. 
rights  of  creditors  in  sinking  fund  for  their  benefit,  69. 
,  cannot  be  required  to  surrender  their  evidences  of  indebtedness  and  aoeept 

new  ones,  70  n. 
dissolution,  &c.,  as  affecting  rights  of  creditors,  63, 68  a,  165  n^  169, 169a, 

170,  173,  186. 
whether  repeal  of  charter  can  affect  rights  of,  68  a,  170. 

doctrine  of  the  Supreme  Court  of  the  United  States,  170. 
leading  cases  in  State  and  Federal  courts  reviewed,  170  n.,  851-854. 
rights  not  prejudiced  by  neglect  of  council  to  keep  reoord,  300  n. 
contract  with  creditor  to  discount  his  debt,  valid,  477. 
rights  and  remedies  of  holders  of  warranto,  501. 
misapplication  of  special  fund  cannot  defeat  rights  of,  501  n. 
mandamus  to  enforce  duties  towards,  482,  849  et  seq. 
whether  execution  or  mandamus  remedy  of,  576. 
non-resident  holder  of  city  certificates,  taxation,  786  n. 
when  required  to  recover  judgment  before  being  entitled  to  mofutorat, 

850,  858. 
not  entitled  to  mandamus  where  bonds  were  issued  under  abrogated  stat- 
ute, 851  a. 
where  entitled  to  have  special  tax  levied,  duty  how  enforced,  852. 
rights  as  depending  on  legislation  at  date  of  creation  of  debt»  69,  70,  851. 
remedy  to  enforce  levy  of  taxes,  mandamus^  not  bill  in  equity,  855. 

in  Federal  courts,  856-861  d. 
entitled  to  full  exercise  of  power  of  taxation,  857. 
liability  of  public  officer  to  private  action  by  creditor,  859. 
remedy  against  New  England  towns,  576,  849  n.,  962  n. 
CRIMINAL  OFFENCES  (see  Conviction;  Indictment;  Jury;  Mum- 
cipal  Courts;  Offences), 
when  general  laws  and  special  charter  provisions  conflict,  87  n« 
ordinances  relating  to,  342,  366-368. 
rescue  of  offenders,  403. 

jurisdiction  of  corporation  courts  over,  427,  432. 
summary  jurisdiction  in  respect  to,  434-439. 
criminal  information  against  municipal  officers,  237  n.  on  p.  822. 
prosecution  of  officers,  479  n. 

employment  of  counsel  to  conduct  criminal  prosecutiona,  479  n. 
CROSSING.     (See  Street.) 
CULVERT  (see  Sewers  and  Drains;  Streets), 
power  to  make,  688. 
in  city  paid  for  by  county,  liability  of  city  in  respect  to  defecta,  678  Ol 
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CULVERT  —  continued. 

abutter  may  presume  that  city  will  provide  proper  culverts,  when,  686  n. 
injunction  refused  to  restrain  reconstruction  and  enlargement  of,  905  c, 

n.  on  p.  1244. 
as  to  insufficient  or  defective  water-ways  or  culverts,  1038  n. 
right  of  lot-owner  to  restrain  construction,  1042  n. 
CURATIVE  ACTS, 

validation  of  previous  corporate  acts  and  by-laws,  77-79,  419,  666  n., 
685  n.,  752  n.  on  p.  915. 
of  defective  execution  of  powers,  79,  544. 
railroad  aid  subscriptions  and  bonds  validated,  544. 
title  of  officers  elected  before  legal  incorporation  of  a  place  may  be  vali- 
dated, 197  n.  on  p.  281. 
validating  assessment,  when  void,  77,  78,  751  n.,  813  n. 
after  improvement  made,^egialature  may  authorize  assessment,  656, 752  n. 
on  p.  915. 
CURBSTONE  (see  Streets;  Taxation), 

power  to  pave  includes  power  to  furnish,  796  n.,  797. 
CUSTOM.     (See  Usage.) 


DAMAGES  (see  Action;  Eminent  Domain;  Salary;  Streets;  Torts), 
where  property  is  taken  for  public  use.     (See  Eminent  Domain.) 
with  respect  to  use  of  streets.     (See  Abutter;   Streets.) 
for  injuries  from  unsafe  streets.     (See  Streets.) 
for  change  of  grade.     (See  Streets.) 
measure  of,  in  action  by  officer  unlawfully  deprived  of  his  office,  235, 

notes, 
specialty  contract  by  agent,  form  of  remedy  against  corporation,  456. 
measure  of,  when  municipality  annuls  local  improvement  contract,  483  n 
as  to  liability  to  exemplary  damages,  971  n.,  1020  n. 
consequential  damages  from  public  improvements,  987  et  seq, 

not  a  "  taking  "  of  property,  992.     (See  Surface  Water.) 
measure  of,  in  civil  actions,  709  n.,  971  n.,  1017-1024. 
DARTMOUTH  COLLEGE  CASE,  53,  68. 
DEBT, 

enforcement  of  by-law  by  action  of,  408-410. 
taxes  by  action  of,  815. 
DEBTOR  (see  Set  Off), 

may  by  statute  procure  city's  obligations  and  set  them  off  against  his 
debt,  477  n. 
DEBTS  (see  Assumpsit;  Bonds,  Municipal;  Borrowing  Monet;  Con- 
tracts; Creditors;  Mandamus;  Taxation), 
evil  effect  of  power  to  incur  debts,  without  effectual  limitation,  12. 
constitutional  and  charter  provisions  limiting  power  to  create,  50,  130- 

138,  529a,  n.,  741. 
power  of  legislature  to  compel  municipality  to  create,  71-74  a,  544  n., 
831  n. 
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DEBTS  —  continued. 

municipality  may  be  required  to  issue  bonds  to  pay,  74  n. 

when  debt  is  incurred  in  discharge  of  a  public  duty,  74. 

competency  of  legislature  to  compel  payment  of  debts  not  legally  blDding, 

75,  76,  76  a,  544,  668  n. 

but  not  unconstitutional  obligations,  76  n. 
true  measure  of  legislative  power,  76  a,  n. 
change  from  town  to  city  organization  does  not  extinguish  indebtedneBS, 

85  n. 
difference  between  contracting  a  debt  and  borrowing  money  stated,  118  n. 
an  existing  debt  in  excess  of  limit  prescribed  by  new  constitution  may  be 

refunded,  136  n.     (See  Funded  Debt.) 
city  stock  in  sinking  fund  not  a  debt,  136  6. 
provisions  restricting  municipal  indebtedness  do  not  apply  to  liabilities 

arising  ex  delicto,  134  a,  137. 
constitutional  limitations  on  State  indebtedness,  138. 
enormous  amount  of  municipal  indebtedness  in  this  country^  154. 
serious  consequences  attending  unlimited  municipal  indebtednest,  155, 

156. 
power  to  incur  debts  in  aid  of  railroads  must  be  express,  161. 

and  must  be  strictly  pursued,  163.    (See  Railroads.) 
apportionment  of,  on  division  of  municipalities,  63, 187-189. 
debts  of  municipal  corporation  on  dissolution,  169  a,  173,  186, 189.    (See 

Dissolution  of  Corporation.) 
municipality  cannot  extinguish  its  debts  by  organizing  under  new  charter, 

170  n.  on  p.  252. 
license  tax  not  a  penalty  but  a  debt,  863  n.  on  p.  432. 
unpaid  warrant  not  novafion  of  original  debt,  501  n. 
interest  on  corporate  indebtedness,  506. 

limitation  on  taxing  power  does  not  limit  power  to  contract  debts,  129  n. 
power  to  levy  tax  implied  from  express  power  to  incur,  741,  763. 
tax  for  street  improvement  a  personal  debt,  781  n. 
situs  of  a  debt  for  purposes  of  taxation,  790  n. 
as  to  distinction  between  taxes  and  debts,  815  n.,  817  n. 
mandamus  to  enforce  payment  of  corporate  debts,  849  et  seq, 
if  mandamus  lies  to  compel  payment,  injunction  will  not  be  awarded,  900  n. 
illegal  creation  of,  may  be  restrained,  916. 
DECLARATION    (see  Complaint), 

requisites  of,  to  enforce  ordinances,  415. 
mode  of  declaring  on  bonds  and  coupons,  486  n.,  509  n. 
DEDICATION  (see  Eminent  Domain  ;  Public  Squares  :  Stbexts), 
of  property  to  public  use,  subject  treated,  chap,  xvii.,  026  et  $eq. 
defined,  6*28  n. 

founded  in  public  convenience,  627. 
importance  of  doctrine  of,  627. 
statutory  and  common-law  dedication,  628,  629. 
requisites,  and  effect  of  statutory  dedication,  628. 
effect  of  incomplete  dedication,  628. 
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DEDICATION  —  continued. 

proprietor  may  make  limited  dedication,  629. 

of  easement,  629,  633. 

resenratioii  of  mines  and  coal  depoeits,  629  n.,  664  n. 

vesting  fee  in  the  public,  628,  629. 

inpraesenti  to  be  carried  into  effect  in  future  ^  629. 

proper  municipal  corporation  cannot  be  deprived  of  its  lawful  control  of 

streets,  629. 
fee  to  street  if  dedicated  in  mode  different  from  that  prescribed  by  statutey 

633  n. 
common- law  dedication,  rationale  and  requisites,  630-632. 
leading  case  of  Cincinnati  r.  White,  stated,  630,  631. 
when  not  revocable,  631  n.,  632. 

not  essential  that  legal  title  should  pass  from  owner,  631. 
nor  that  there  should  be  a  specified  grantee,  631. 
may  be  by  parol,  631. 

no  specific  length  of  possession  necessary,  631. 
party  taking  under  partition  estopped  to  deny  dedication,  631. 
definite  and  certain  description  necessary,  631  n. 
equity  may  directly  appoint  trustee  when  none  is  name4t  ^1  &• 
doctrine  of  estoppel  applicable  to,  632  and  notes. 

public  not  concluded  from  claiming  effectual  dedication  because  land  is 
taxed  for  city  purposes,  633  n. 

nor  by  reason  of  unconsummated  proceedings  to  condemn,  633  n. 
city  not  estopped  to  claim,  because  land  included  in  proceedings  to  con- 
demn, 635  n. 
extent  of,  as  respects  donor,  633,  687  n.,  722. 
where  proprietor  retains  fee,  and  effect  thereof,  633. 
when  abutter  owns  to  centre  of  street,  633  n.,  663  n.     (See  Abutter.) 
of  ordinary  highways  gives  easement  of  passage  only,  629  n. 
presumption  where  land  is  dedicated  for  street,  633  n. 

owner  dedicates  without  restriction,  722,  995  a. 
question  how  much  land  is  included  is  one  of  fact,  633  n. 
oral  promise  of  city  officer  broken,  owner  not  entitled  to  resume  posses- 
sion, 633  n. 
issue  of  patent  by  United  States  subsequent  to,  635  n. 
must  be  construed  with  reference  to  object  with  which  made,  645  n. 
of  land  bordering  on  navigable  waters,  110,  114  n.  on  p.  181,  634. 
of  streets,  &c.,  under  tide-water,  634  n. 
who  may  dedicate  —  intent,  how  established,  635,  636  and  notes. 

equitable  owner  may  dedicate,  628  n. 

the  United  States  may  dedicate  streets  and  public  places,  597  n., 
635  n.,  640  n. 

by  a  State  has  same  effect  as  if  made  by  an  individual,  635  n. 

municipal  corporations  may  dedicate,  635. 

railroad  company  can  dedicate  land  for  public  highway,  635  n^ 

remainder-man  —  agent  —  married  woman,  635  n. 

by  administrator  or  executor,  635  n. 
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widow  not  dowable  in  dedicated  lands,  594,  635  n. 

where  husband  alone  files  plat  of  his  wife's  land,  640  n. 

owner  cannot  dedicate  so  as  to  affect  title  of  mortgagee,  635  n. 

intent  to  dedicate  essential,  proof  of,  636-639. 

declarations  to  bind  corporation  dedicator,  by  whom  made,  636  n. 

judgment  in  suit  between  land-owner  and  municipality,  conclusiTe  in  88b> 

sequent  action,  636  n. 
declarations  of  owner  and  of  deceased  surveyor,  636  n. 
where  adjoining  owners  agree  to  reserve  alley  for  their  own  nae,  637  n. 
effect  when  land  comprising  dedicated  alley  is  fenced  in  by  adjoiniof 

owner,  637  n. 
how  presumption  of  intent  may  be  negatived,  640  n 
effect  of  user,  and  acquiescence,  637-639,  642  n.  on  p.  762. 
long  use  for  market  of  property  owned  in  fee  by  municipality,  882,  635l 
dedication  and  user  though  there  be  no  record,  637  n.,  640  n. 
proof  of  user,  637  n. 

what  acts  will  repel  presumption  of,  638  n. 
non-user  important  evidence  against  the  public,  638  n. 
effect  of  occupancy  by  alleged  dedicator,  638  n. 
unconditional  dedication  of  land  for  public  levee,  acceptance  or  user, 

628  n. 
by  platting  and  sale  of  lots,  640,  641. 
mode  of  platting  as  showing,  641. 
authentication  of  maps,  plats,  &c.,  evidence  of,  628  n. 
acknowledgment,  when  necessary,  628. 
requirement  that  plat  be  recorded,  628  n. 
parol  evidence  cannot  vary  effect  of  recorded  plat,  636  n. 
when  streets  and  squares  are  indicated  on  a  map,  640  n. 
reference  in  deed  to  street  laid  out  but  not  opened,  effect,  640  n. 
in  case  of  variance  between  plat  and  survey  as  to  monuments,  611  n. 
construction  of  plat  is  for  the  court,  641  n. 
parol  evidence  to  explain  erasure  in  recorded  plat,  641  n. 
words  written  upon  map,  dedication  for  purpose  indicated,  644  n.,  645  d., 

648  n. 
acceptance  hy  public^  when  necessary,  642. 

how  established,  642. 

of  municipality  may  be  revoked,  632. 

city  acquires  no  right  to  claim  property  for  street  until,  640  n. 

acceptance  of  part  of  land  dedicated,  640  n.,  642  n. 

if  only  part  of  dedicated  land  is  put  to  public  uae,  633  n. 
where  municipality  is  not  created  when  dedication  is  made,  642  n. 
where  corporate  limits  are  extended  so  as  to  embrace  recorded  plat, 
642  n. 

are  reduced,  642  n. 
for  public  squares,  641,  643-647. 
erection  of  buildings  on  public  square,  644  n.,  645. 
where  the  words  *<  public  square  ''  are  used  on  a  plat,  645. 
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DEDICATION  —  continued. 

public  may  acquire  highway  across  a  public  square,  646  n. 

rights  of  owners  of  lots  fropting  on  public  square,  660  n.,  661  and  n.  on 

p.  788.     (See  Abutter;  Equity;  Injunction.) 
whether  street  or  square  dedicated  to  public  use  can  be  acquired  by 

adverse  possession,  563  n. 
dty  may  be  enjoined  from  selling  land  dedicated  as  a  common,  914  n. 
where  dedication  is  on  condition,  632  n.,  644  n. 
conveyance  for  a  particular  use,  644  n.,  650  n.,  653  n. 
land  granted  for  specific  purpose,  use  of  portion  for  other  purposes,  563  n. 
'*  for  the  use  of  the  public  "  indicates  what,  633. 
to  use  of  specified  persons  not  a  dedication  to  the  public,  633  n. 

for  highways,  &c.,  632  n.,  705  n. 
of  land  which  is  a  mere  cut  de  sac^  632  n. 
for  widening  streets,  639. 
for  charitable  and  public  uses,  648. 
use  of  dedicated  land  for  wharves,  103  n.,  110,  634  n.,  649. 
land  dedicated  for  public  landing  taken  by  railroad,  588  n. 
ferry  right  of  riparian  donor  on  dedicated  front,  646  n. 
alienation  and  use  of  public  property,  650-653,  660  n. 

power  of  legislature  in  respect  to,  651,  651  a. 
doctrine  of  the  civil  law  as  to  alienation  or  change  of  use  of  dedicated 

property,  652. 
as  to  power  to  change  the  character  of  the  dedication,  660  n.  on  p.  786. 
servitudes  of  views  arising  from,  648  n. 
when  corporation  in  possession  under  alleged  dedication,  equity  will  not 

interfere,  630  n. 
whether  ejectment  can  be  maintained  when  dedication  is  complete,  663  n. 
suit  by  municipality  for  recovery  of  possession  of  dedicated  property, 

statutes  of  limitations  inapplicable,  671. 
land  dedicated  to  public  use,  power  of  city  in  respect  thereto,  705  n. 
right  to  build  bay  windows  extending  into  dedicated  passageway,  734  6. 
reverter  —  misuser  —  remedy,  653. 
DEED  (see  Conveyance  ;  Property), 

when  uUra  vires  affixing  of  seal  will  not  bind  corporation,  190  n. 
contract  of  agent  by,  456. 

mode  of  execution  of  conveyances  and  proof  of,  578,  581,  582. 
DE  FACTO  OFFICER.  (See  Acts;  Office  and  Officer.) 
DEFENCES, 

to  actions  to  enforce  ordinances,  417-422. 

inequitable,  may  be  taken  away,  75. 

against  unauthorized  contracts,  457,  458,  935,  936. 

to  actions  upon  warrants,  487,  488,  504. 

mode  of  pleading,  in  suits  on  bonds  and  coupons,  609  n. 

want  of  power  to  issue  bonds  always  a  defence,  545,  548.    (See  Bonds, 

Municipal.) 
technical  defences  in  bond  cases  not  favored,  564. 
in  actions  to  recover  assessments,  810  n.,  812. 
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DEFINITE  AND  INDEFINITE  BODIES,  268-261. 

mode  of  action,  277,  278. 
DELAY  (see  Injunction  ;  Libiitation  of  Actions), 

application  of  principle  of  ratification  by,  648. 

effect  on  right  to  mandamus,  864  n.,  866. 
injunction  and  relief,  917  n.,  924  n. 

may  defeat  right  to  a  certiorari^  929  n. 
DELEGATION  OF  POWER  (see  Committee;  Council;  Powua), 

legislature  cannot  delegate  its  law-making  power,  44. 

to  municipal  corporations  to  make  ordinances,  valid,  308. 

to  establish  or  change  boundaries,  183. 

to  exercise  power  of  eminent  domain,  602. 
of  taxation,  740,  741. 

in  respect  to  streets  and  public  places,  658,  719,  724. 

by  municipal  authorities  invalid,  96,  357,  386,  606  n.,  716, 779. 
DELINQUENT  TAXES.     (See  Taxation.) 
DEMAND, 

not  necessary  to  aver  demand  for  penalty,  416. 

in  action  to  recover  money  advanced  on  void  contract,  468  n. 

of  payment  of  warrants  and  claims  before  action,  601,  987,  968  n. 

when  necessary,  in  mandamus  proceedings,  866,  863  n.,  866,  867. 

what  is  a  sufficient  demand,  850  n.  on  p.  1032. 

whether  necessary  before  action  for  torts,  937,  959  n. 
DEMOLITION  OF  BUILDINGS, 

to  prevent  spread  of  conflagration,  141  n.  on  p.  213,  965--968. 

power  of  municipality,  in  respect  to  nuisances,  378. 

in  action  of  trespass,  city  may  justify,  405  n.  on  p.  478. 
DETINUE, 

by  corporation  for  its  records,  302  n. 
DEVISE, 

to  a  State  valid,  31. 

effect  of  misnomer,  179,  180. 

power  of  corporation  to  take  by,  566  n. 

devises  and  gifts  for  charitable  uses,  666-672. 

for  objects  foreign  to  corporate  purposes,  673. 
DIRECTION  OF  WRIT.     (See  Mandamus.) 
DISCRETipN  (see  Powers), 

of  legislature  in  conferring  power  of  taxation,  &c.y  eaimot  be  intnlered 
with  by  the  courts,  50. 

liability  of  officers  for  acts  involving  exercise  of,  237  n.  on  p.  826. 

contract  to  restrict  free  exercise  of  legislative  diecretioii,  Toid,  447  n., 
458,  685. 

of  council  in  respect  to  lowest  bidder,  468. 

of  court  as  to  granting  of  mandamus,  864  n. 

to  grant  informations  in  the  nature  of  qtto  warranto^  899  et  teq, 
DISCRETION,  OFFICIAL, 

cannot  be  interfered  with  by  fnandamus,  835,  836. 
DISCRETIONARY  POWERS.     (See  Actions;  Makdamot;  FOwsbs.) 


INDEX.  1889 

ThenfereBewMBtoOMMetloni.    ToL  I.  §§  1-666 ;  Vol.  H.  §}  ^^1063- 

DISFRANCHISEMENT  AND  AMOTION  (see  Amotion;  Office), 

subject  treated,  23S. 
DISORDERLY  CONDUCT, 

presiding  officer  may  order  removal  for,  270  n. 
ordinances  in  respect  to,  407. 
DISQUALIFICATION.    (See  Elections;  Office;  Quo  Warranto.) 
DISQUALIFIED  PERSON, 

election  of,  196,  892  n. 
DISSOLUTION  OF  CORPORATION, 

how  municipal  corporation  dissolved  in  England,  165. 
in  the  United  States,  166. 
power  of  parliament  unlimited,  65. 
power  of  legislature  to  abolish,  54,  64,  74  a,  lu,  82, 166  n. 
limitation  on  power  of  legislature,  65. 
forfeiture  of  charter  or  franchises,  165,  168,  896. 

municipal  corporation  cannot  dissolve  itself  by  surrender  of  franchise,  167. 
changes  not  amounting  to,  171, 172. 
effect  of  dissolution,  68  a,  169,  169  a. 

•hange  of  powers,  name,  &c.,  without  change  of  identity,  85,  171, 172, 
176. 
corporate  boundaries,  85,  171,  185.    (See  Boundaries;  Division 

OF  Towns.) 
Boston  from  town  to  city  organization  did  not  dissolve  the  corpora- 
tion, 28,  560  n. 
rights  of  creditors  on,  63,  68  a,  165  n.,  169,  169  a,  170, 178,  186. 
doctrine  of  Supreme  Court  of  the  United  States,  170. 
leading  cases  in  State  and  Federal  courts  reviewed,  170  n. 
power  of  legislature  to  apportion  debts  and  property,  189. 
rights  of  corporation  under  contracts  on.  68  a. 
effect  on  property  rights  acquired  by  virtue  of  municipal  grants,  68  a. 
effect  as  to  property  rights  of  municipality,  68  a. 
quo  warranto,  where  corporation  is  dissolved,  894. 
DISTILLERY, 

right  of  city  to  recover  back  revenue  taxes  paid  to  general  government, 
973  a. 
DISTRESS, 

enforcement  of  by-laws  and  taxes  by,  386, 818. 
DISTRICT  OF  COLUMBIA, 

power  of  Congress  as  to  taxation,  743  n. 

and  assessment  for  local  improvements,  752  n. 
control  of  streets  in  city  of  Washington,  657  n. 
liability  for  defects  in  streets,  974  n. 
DIVISION  OF  TOWNS  (see  Boundaries;  Dissolution),        v 
extent  of  legislative  power  over,  54,  64, 187. 
legislature  may  dispose  of  property,  64,  188. 
ownership  of  property  where  no  legislative  disposition  is  made,  188, 

189. 
at  what  time  partition  of  property  must  be  made  by  legislature,  189. 
VOL.  II.  —  47 
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DIVISION   OF   TOWNS  ^continued, 

apportionment  of  debts  on  division  of  municipalities  or  change  of  booD- 
daries,  63,  187, 189.     (See  Dissolution  of  Corporatioh.) 

disposition  of  trust  property  and  funds  on,  80  n. 

mandamus  to  compel  apportionment  of  money,  831  n. 

ownership  of  ferry  on  division  of  town,  116  n. 

change  of  town  into  city,  85  n.,  181  n.,  188  n. 

insufficient  legal  division  may  be  ratified,  189  n. 
DOCKS.     (See  Wharves.) 

DOCUMENTS.    (See  Evidence;  Records  and  Documents.) 
DOGS.     (See  Animals;  Fines.) 
DONATIONS, 

to  railroads,  508,  511  n.,  550  n. 

dbtinction  between  *'  donation  "  to  railroad  and  '*  subflcription"  to  its 
stock,  515  n. 
DONOR, 

extent  of  dedication  as  respects,  633. 
DOORS, 

opening  upon  street  or  way,  usage,  734. 
DOOR-STEPS  (see  Encroachments), 

statute  provision  that  they  shall  not  project  more  than  a  certain  distance 
into  street,  660  n.  on  p.  784. 
DOUBLE  OFFENCES  (see  Criminal  Offences;  Ordinancxs;  Munici- 
pal Courts), 

single  offence  cannot  be  made  double,  842,  343. 

punishment  by  the  State  and  by  the  municipality,  366-868. 
DOWER, 

no  dower  in  lands  taken  or  dedicated  for  public  use,  5M,  635  n. 
DRAINS  AND  SEWERS.    (See  Actions;  Sewers  and  Drains;  STmtExs: 

Taxation  and  Local  Assessments). 
DRAYMEN, 

authority  to  license,  358. 
DRAYS  (see  Vehicles), 

power  to  regulate,  license,  &o.,  359. 

use  of  streets  by,  682. 
DRUGGISTS, 

ordinance  requiring  druggists  to  fumidi  statements  of  liqnor  sold,  foid. 
310  n.  on  p.  396. 

license  tax  upon,  357  n.,  768  n. 

liability  of  city  for  granting  license  to  lunatic,  953  n. 
DRUMMER.     (See  Commercial  Travellers.) 
DUE  PROCESS  OF  LAW  (see  Constitutional  Provibions), 

ordinances  depriving  person  of  his  property  without,  void,  819  n.  on  pp. 
397,  398,  375  n. 

summary  prosecutions  in  municipal  courts,  433. 

local  assessments  do  not  deprive  owner  of  property  without,  7M,  760  6, 
802  a,  n. 

when  taxation  may  be  *'  a  taking  "  of  property  without,  796  n. 


INDEX.  1391 

TlitiitonMMfantotlMMetloiii.    YoL  I.  §}  1-^66 ;  ToL  IL  §}  6M-1068. 

DURATION, 

of  official  term,  217-221. 
DUTIES.    (See  Action;  I^owers  and  Duties.) 
DWELLING-HOUSES  (see  Doors), 

height  of,  may  be  limited,  141  n.  od  p.  218. 

where  dwelliDg-hoose  is  divided  by  boundary  line,  residence  of  occupant, 
184  n. 


EASEMENTS    (see  Abutter;    Dedication;    Eminent   Domain;   Feb; 
Streets), 

grant  of,  in  street  cannot  be  made  by  special  act,  49  n. 

when  the  taking  of  an  easement  will  satisfy  the  statute,  the  grant  will 
be  so  limited,  589,  603. 

by  dedication,  629,  633. 

effect  of  reservation  of  easement  across  a  street,  640  n.  on  p.  759. 

where  public  have  only  an  easement  in  the  highway,  651  n. 

effect  of  judgment  in  ejectment  on  public  easement  in  street,  665. 
EATING-HOUSES.    (See  Saloons.) 
EDUCATIONAL  FUND, 

raised  by  individual  bounty,  legislature  cannot  control,  187  n. 
EDUCATIONAL  PURPOSES, 

grants  to  city  for,  subject  untU  executed  to  legislative  control,  60  n.,  68  n. 

devises  to  cities  in  trust  for  education  of  poor,  568-^70. 

school  society  may  take  devise  for,  572  n. 
EGYPTIAN  CITIES, 

historical  allusion  to,  1. 
EJECTMENT, 

by  corporation,  to  recover  streets,  &c.,  662. 

by  abutter  to  recover  public  places,  663,  664.     (See  Abutter.) 

by  trustees  appointed  by  legislature  or  chancery,  631  n. 

to  recover  land  wrongfully  taken  by  city,  611  n.,  613. 

effect  of  judgment  against  municipal  corporation,  665. 

whether  maintainable  when  dedication  is  complete,  663  n. 

ejectment  on  failure  of  city  to  pay  award,  remedy  of  city,  663. 

by  abutter  in  case  of  unauthorized  use  of  street  by  railroad  company, 
703  n.,  723  rf,  n. 
ELECTIONS  (see  Chaps.  IX.,  XX.,  XXL ;  Office  and  Officer  ;  Man- 
damus; Quo  Warranto;  Vacancy;  Voter  and  Voting), 

subject  of  municipal  elections  treated,  chap,  iz.,  193  et  $eq. 

when  and  where  they  must  be  held,  194. 
void,  194  n. 

mode  of  holding  prescribed  by  charter,  39. 

charter  provisions  in  respect  to,  must  be  strictly  observed,  207. 

usuaUy  by  secret  ballot,  195. 

whether  plurality  vote  is  sufficient  to  elect,  277  n. 

decision  of  local  questions  by  vote  of  people,  44. 

**  majority  of  legal  voters,"  construed,  44  n.  on  p.  79.    (See  Majoritt.) 
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ELECTIONS  —  continued. 

election  held  to  determine  whether  a  newly  ereetod  townahip  aixRild  be 
continued,  valid,  44.  *  • 

to  decide  upon  issue  of  railroad  aid  bonds,  164  n. ,  551  n. 

election  of  non-residents,  195. 
disqualified  person,  196,  892  n. 

unauthorized  election,  197. 

courts  sustain  rather  than  defeat  elections,  197. 

notice  of,  when  reqhired,  197. 

requirement  to  give  notice  of  annual  meeting  is  directory,  9Q0  n. 

effect  of  informality  or  irregularity,  197  n.,  198. 

what  will  vitiate  an  election,  199. 

expense  of,  must  be  borne  by  the  municipality,  202  n. 

election  certificate,  prima  facie  title  to  office,  204  n.,  802. 

mode  of  election  of  certain  officers,  212. 

election  after  the  charter  day,  197  n.  on  p.  281,  838,  880. 

mandamus  as  respects  municipal  elections,  194,  202,  208,  88d-840»  865. 
to  compel  delivery  of  officer's  commission,  884  n. 
to  election  canvassers,  840. 
to  compel  making  of  certificate  of  election,  840  n. 
where  there  is  doubt  concerning  validity  of,  846  n. 

equity  will  not  enjoin  holding  of,  890  n. 

election  officers,  when  liable  for  refusing  vote,  287  n.  on  p.  826. 

jurisdiction  as  to  election  of  officers  belongs  to  common-law  courts,  255  b. 

election  frauds,  when  courts  will  not  inquire  into,  204. 

jurisdiction  of  the  courts  in  contested  cases,  200,  202-205,  890  et  9eq. 

action  of  board  of  canvassers  not  conclusive,  202  n. 

canvassers'  powers,  200-205,  840.     (See  Chaps.  IX.,  XX.) 

when  council  has  decided  contest,  it  cannot  re-open  the  questioo,  200  n., 
204  n.,  205  n.  on  p.  288. 

contests  will  not  be  determined  on  habeiu  corpus^  205  n.  on  p.  289. 

tribunal  to  decide  contested  elections,  200-205,  440  n. 

quo  warranto  to  test  validity  of,  202,  890-892,  900,  901. 

when  special  mode  of  contesting  will  exclude  quo  warranto^  205^  891  n. 

equity  jurisdiction  over  elections,  202  n.,  205  n.,  275,  844  n.,  800. 

certiorari  in  contested  cases,  205,  926. 
ELECTORS.     (See  Voter  and  Voting.) 
ELECTRIC  LIGHTING  (see  Gas  and  Gas  Companiss), 

grant  6f  exclusive  use  of  streets  for,  91  n.,  692  n. 

when  towers  for,  not  local  improvements,  480  n. 

exclusive  right  to  light  city  with  gM  will  not  prevent  contract  lor  electric 
lighting,  695  n. 
ELECTRIC  WIRES, 

in  cities  subject  to  police  regulation,  698  n. 

for  use  in  propulsion  of  street  cars  not  a  new  servitude,  a.  on  p.  808. 
ELEVATED  RAILWAYS.     (See  Railroads.) 
EMIGRANTS, 

liullanphy's  devise  to  Si  Louis  in  trust  for  relief  d^  671. 


INDEX.  1893 

BMretewMMMvloUMMetloniL    Vol.  I.  {f  1^665 1  VoL  IL  H  66»-106a 
EMINENT  DOMAIN, 

subject  treated  in  chap.  xvi.  583  ef  ieq. 
definition  and  general  principles,  683,  584. 

fifth  amendment  of  federal  constitution  does  not  restrain  the  States,  586. 
but  the  power  of  the  States  is  limited  by  the  fourteenth  amendment, 
586. 
Mr.  Sedgwick's  summary  of  the  usual  constitutional  limitations,  587. 
right  of,  inherent  in  government,  590. 
police  power  distinguished  from,  141. 
distinguished  from  taxation,  738. 

what  is  a  **  taking  "  of  property,  587  c,  614  n.,  088  n.,  980  n.,  001-005  c. 
when  condemnation  proceedings  may  be  transferred  to  Federal  courts,  586  n. 
power  as  applicable  to  private  corporations,  588. 
in  order  to  sustain  proceedings  corporation  must  be  one  de  jure^  605  n. 
land  can  be  taken  only  for  public  use,  595,  752  n.  on  p.  916. 
individuals  may  contribute  toward  expense,  596. 
what  is  a  public  use,  595-599. 
who  decides  whether  the  specified  use  is  public,  600. 
public  use  by  *'  State ''  and  ''  United  States,"  597  n. 
power  of  State  for  use  of  United  States,  597  n. 

whether  State  can  authorize  condemnation  of  land  of  United  States,  597  n. 
necessity  must  be  determined  by  the  legislature,  589,  590. 
lunount,  and  estate  in  lands,  which  may  be  taken,  589,  592. 

only  such  interest  as  is  necessary  to  accomplish  the  public  purpose, 
588  n. 
when  the  authority  will  be  limited  to  the  taking  of  an  easement  merely, 

580,603. 
the  legislature  may  authorize  fee  to  be  taken,  589,  598  n. 
abandonment  or  change  of  use  when  land  is  taken  in  fee,  589,  590. 
effect  of  owner's  consent  and  acceptance  of  money,  592,  593. 
no  dower  in  lands  taken  for  the  public  use,  594. 
whether  land  acquired  for  particular  use  can  be  taken  for  another,  597  n., 

600  n. 
power  to  take  land  beyond  the  corporate  limits,  597  n.,  598  n.    (See 

Boundaries.) 
legislature  cannot  make  a  grant  in  restraint  of  right  of,  602  n. 
exercise  of  power  for  purpose  of  securing  water-supply,  597. 
for  parks,  squares,  sewers,  &c.,  598,  602. 
whether  for  ornamental  purposes,  599. 

cemetery  purposes,  373,  595  n. 
power  with  respect  to  lighting  of  city  streets,  691. 
mode  of  exercising  power ;  necessity,  601. 
power  delegated  to  municipal  corporations,  602. 

should  be  strictly  construed  and  use  specified,  603,  604. 
an  enabling  ordinance  held  to  be  necessary,  604  n. 
power  may  be  delegated  to  park  commissioners,  602  n. 
costs  and  expenses,  by  whom  paid,  603  n.,  755  n. 
conditions  precedent  must  be  complied  with,  605,  612  n. 
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defective  proceedings  and  effect,  605. 

confirmation  of  defective  proceedings  by  legislatiye  authority,  508  n. 

disagreement  with  owner,  605. 

owner  may  waive  constitutional  or  statutory  provisions  fxx  his  benefit, 
605  n. 

notice  of  proceedings  and  how  given,  606,  802  a,  n. 

qualifications  of  assessment  commissioners,  607. 

where  a  commissioner  is  an  interested  party,  620  n. 

power  to  set  aside  report  of  commissioners,  608  n. 

effect  of  death  of  a  commissioner,  607  n. 

of  the  right  to  discontinue  or  abandon  proceedings,  608-610. 

liability  for  unreasonable  delay,  &c.,  609. 

wrongful  acts  of  corporation  in  condemnation  proceedings,  remec^  of  land- 
owner, 609,  610. 

appeal,  certiorari,  equity  jurisdiction,  611. 

recent  constitutional  amendments  ordaining  liability  for  property  *' dim- 
aged,*'  587  a,  618  n. 

scope  and  purpose  of  the  constitutional  amendment,  587  d. 

meaning  of  "  property,"  <'  taken,**  '*  damaged,"  587  b,  587  c,  587  cf,  995  ei  teq. 

term  '*  injuriously  affected"  construed,  587 d,  n.,  991  n. 

compensation,  and  remedy  for,  612-618. 

city  entitled  to  compensation  when  land  owned  by  it  in  fee  la  taken,  68, 
589  n. 

when  municipality  concluded  in  respect  to  damages  awarded,  610. 

city  not  primarily  liable  for  benefits  assessed  against  individuals,  614  n. 

right  to  compensation  belongs  to  owner  of  property  at  the  time  taken, 
614  n. 

right  of  land-owner  to  recover  interest  on  assessment  of  damages,  614  a. 

abandonment  of  proceedings  will  not  entitle  land-owner  to  damages,  614  n. 

action  at  law  for  value  of  land  taken  and  damages,  614  n. 

when  payment  to  be  made,  615,  723  J,  n.  on  p.  878. 

requirement  U>  first  make  payment  construed,  615  n.,  994. 

injunction  to  restrain  opening  of  street  until  security  for  compenaition  be 
given,  615  n. 

assessments  of  benefits  against  abutters,  616,  617.     (See  Abuttks.) 

apportionment  of  damages  among  property  benefited,  616,  617. 

assessment  for  benefits  not  the  same  as  deduction  for  benefits,  617* 

tribunal  to  determine  compensation,  jury,  618. 

various  constitutional  provisions  construed,  618  n. 

amount  of  damages,  how  and  by  whom  estimated,  619-625. 

effect  of  receiving  the  damages,  592,  593. 

city  may  appropriate  larger  sum  as  damages  than  is  assessed,  62L 

city  cannot  agree  to  submit  assessment  to  arbitration,  621  n. 

rules  to  measure  damages,  624,  625 

elements  to  be  considered  in  estimating  compensation,  587  5,  628. 

value  of  property  to  be  estimated  as  of  what  time,  624  n.,  625  n. 

**  any  benefit "  construed  and  limited,  624  n. 


INDEX.  1395 

TharaftoeiioeBftntotlMieetloiiB.    YoL  L  §§1-^66;  VoLIL  $§666-1063. 

EMINENT   DOMAIN  ^  continued. 

what  is  '<  just  compensation/*  624  n. 

where  the  value  is  less  than  the  amount  assessed,  624  n. 

whether  consequential  damages  are  to  be  regai'ded,  624  n.,  625  n. 

liability  for  consequential  damages  under  special  constitutional  provisions, 
995  a-995  c  and  notes. 

as  to  general  and  special  benefits,  625  n. 

measure  of  compensation  to  lessor  and  to  lessee,  625  n.,  723  d,  n. 

compensation  for  buildings  upon  the  lands  taken,  625. 

quo  warranto  will  not  lie  for  taking  land  without  making  compensation,  897  n. 

certiorari  granted  where  damages  were  appraised  without  notice  or  hear- 
ing, 927  n. 

when  land  is  already  burdened  with  private  right  of  way  and  incipient 
dedication,  624  n. 

evidence  to  show  that  improvement  when  completed  was  a  nuisance,  625  n. 

property  held  under  valid  grants  from  city  can  only  be  taken  by,  651  n. 

ejectment  on  failure  of  city  to  pay  award,  remedy  of  city,  663  n. 

elements  essential  to  give  railway  company  right  of,  663  n.  on  p.  792. 

establishment  of  grade  independent  of  condemnation  of  street,  686  n. 

exercise  of  power  in  respect  to  use  of  street  for  telegraph  poles,  698  a. 

authority  to  exercise  power  in  favor  of  steam  railroad  in  streets  most 
plainly  appear,  703  n. 

compensation  to  abutter  on  streets  for  use  by  railroads,  722-727.    (See 
Abutter;  Streets.) 

leasing  of  railway  does  not  deprive  lessor  of  the  power,  723  a,  n. 

proceedings  under  New  York  Rapid  Transit  Act,  723  a,  n. 

extent  of  railroad  company's  liability,  723  </,  n.  on  p.  878. 

equity  will  not  enjoin  city  from  taking  possession  of  property  under  void 
condemnation,  924  n. 
EMPLOYMENTS.    (See  Avocations  ;  Occupations.) 
ENCROACHMENTS, 

enforcement  of  penalty  for  failure  to  remove,  340. 

on  streets,  act  legalizing  may  be  repealed,  658. 

are  nuisances,  660. 

liability  for  removal  of  property  not  an  encroachment,  971. 

when  duty  of  city  to  remove,  10 
ENGINEER,  CITY, 

when  acts  of,  are  binding  on  corporation,  978,  979. 

liability  of  town  for  acts  of  surveyor  of  highways,  979. 

highway  surveyor  held  not  an.  agent  of  the  town,  974  n. 
ENGLISH  MUNICIPAL  CORPORATIONS,  8  and  notes.    (See  Municipal 
Corporations  Reform  Acts.) 

how  created,  32-36  and  notes. 

how  dissolved,  165. 

distinguished  from  towns  in  New  England,  29. 

existing  municipal  government  contrasted  with  American  system,  37  n. 

control  of  parliament  unlimited,  65. 

custody  of  records  and  documents,  302  n. 
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English  decisions  concerning  records  as  evidence,  804  n. 

by-laws  cannot  alter  roles  prescribed  by  parliament^  317. 

powers  with  respect  to  nuisances,  837,  374  n.  on  p.  450. 

by-law  imposing  penalty  for  refusal  to  serve  in  office  validy  868  n. 

mode  of  enforcing  ordinances,  408,  416. 

municipal  courts,  424-426. 

summary  prosecutions  for  violations  of  by-laws,  488. 

statutes  of  mortmain,  557. 

result  of  legislation  in  respect  to  capacity  to  acquire  property,  550. 

may  hold  property  for  charitable  trusts,  567  n. 

express  legislative  sanction  necessary  for  laying  down  gas-pipes,  691. 
and  for  use  of  streets  by  railways,  701  n.,  717. 

nature  and  functions  of  writ  of  mandamus,  824,  838,  841,  871. 

origin  and  use  of  informations  in  nature  of  quo  wanmUo,  888  ei  Beq. 

juiisdiction  in  equity  with  respect  to  property  and  funds,  909,  910. 

remedy  by  certiorari^  925. 

remedy  by  indictment,  931. 

leading  decisions  as  to  implied  liability  for  tortious  injuries,  983  n. 

duty  of  parishes  and  counties  to  keep  roads  and  bridges  in  repair,  996  n. 
ENTERTAINMENTS, 

no  implied  power  to  fumiBh,  149. 
ENTRIES   ON  RECORDS,  nwtc  ;?ro  (unc,  291,  297  n. 
EQUITY  (see  Delay;  Injunction;  Mandamus;  Trustees)^ 

powers  in  respect  to  charitable  trusts,  64, 169,  567,  571. 

discretionary  powers  not  controllable  by,  94,  475,  906-924. 

will  not  interfere  to  prevent  erection  of  suitable  public  buildings,  140  n. 
on  p.  211. 

remedy  of  creditors  of  extinguished  corporation,  170  n.  on  p.  254,  186. 

bill  to  set  aside  settlement  of  accounts  on  division  of  township,  189  n. 

when  equity  will  not  interfere  in  election  cases,  202  n.  on  p.  286,  205  n. 
on  p.  289,  890. 

whether  appropriate  to  test  legality  of  election  and  title  to  office,  844  n. 

will  not  ordinarily  enjoin  payment  of  salary,  to  incumbent  pending  con- 
test, 235  n.  on  p.  319. 

officer  cannot  resort  to  equity  to  prevent  removal  from  office,  255  n.,  847  n. 

bill  in  equifcy  not  proper  proceeding  to  determine  right  of  mayor  to  pre- 
side over  meeting,  272. 

jurisdiction  in  case  of  conflicting  councils,  275. 

with  respect  to  public  nuisances,  374«n.  on  p.  450,  375  n.,  378  n.,  379, 
405  n.  on  p.  473. 

cannot  relieve  against  valid  penalties  and  forfeitures,  352,  580. 

to  aid  municipality  in  enforcing  its  public  duties,  405  n.  on  p.  478. 

validity  of  ordinances  may  be  tested  in  proper  cases,  420. 

will  relieve  against  unreasonable  contract  by  city,  467  n. 

municipality  may  maintain  bill  to  cancel  illegal  warrants,  604. 

corporation  cannot  be  relieved  against  its  bond  in  eqnity,  when,  509  n. 

mistakes  in  securities  may  be  corrected,  512  n. 
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EQUITY  --  continued. 

where  there  is  danger  of  misapplication  of  funds  subscribed,  550  n. 

omission  of  officer  to  countersign  bonds,  remedy  in,  554  n. 

jurisdiction  over  public  charitable  trusts  in  England,  567  n. 

may.  in  proper  cases  appoint  trustees,  573  n.,  631  n. 

Jurisdiction  where  corporation  is  trustee  of  property  or  funds,  900. 

OTor  municipal  proceedings  to  open,  &c.,  streets,  611,  613,  907  n. 

power  as  respects  public  squares,  &c.,  644  n. 

obstructions  in  public  streets,  659,  661,  662  n.,  663  n.,  708. 

when  remedy  of  abutter  is  in,  611,  644  n.,  661,  907  n.,  994.     (See 

Abutter.) 
where  municipality  is  in  possession  of  land  under  alleged  dedication* 

630  n.    (See  Dedication.) 
in  case  of  misuser  of  dedicated  property,  653. 
remedy  in,  to  restrain  sale  of  property  to  pay  local  assessment,  800. 
enforcement  of  liens  for  taxes,  817  u.,  822. 
as  to  restraining  collection  of  taxes,  919. 

power  to  restrain  collection  of  illegal  taxes,  914  and  notes,  923,  924. 
niandamiu,  not  bill  in  equity,  proper  remedy  to  enforce  levy  of  tax,  850, 

855,  861  n.,  861a 
to  compel  issue  of  bonds,  826. 
Jurisdiction  to  enforce  judgments  against  corporation,  861  n. 
effect  of  pendency  of  suit  in  equity  on  right  to  mandamus^  829  n. 
will  restrain  attempt  to  exercise  jurisdiction  within  another  municipality, 

907  n. 
will  relieve  against  fraudulent  dispositions  of  corporate  funds  or  property, 

910,  914-922. 
relief  in,  citizen  or  tax-payer  when  entitled  to,  504,  914-922. 
light  of  attorney-general  to  file  bill  against  corporation  or  officers,  909-913. 
doctrine  in  Tweed  fraud  cases,  —  noney  fraudulently  taken  from  city  of 

New  York,  913. 
remedy  in,  to  restrain  or  redress  illegal  corporate  acts,  906-924.     (See 

Injunction.) 
prevent  abuse  of  corporate  powers,  611  n.,  910  et  stq. 
cloud  on  title,  611,  924. 
Jurisdiction  of  the  Federal  courts  over  municipal  authorities,  907  a. 
nature  of  the  jurisdiction  in  equity  when  not  enlarged  by  statute,  907  a. 
remedies  for  corporate  excess  of  power,  908  and  notes, 
relaxation  of  the  rule  which  denies  right  to  resort  to  equity,  908. 
to  prevent  multiplicity  of  suits,  611,  908  n.,  919  n. 
extent  and  mode  of  equitable  interference  in  this  country,  911. 
suit  on  behalf  of  all  taxpayers  cannot  be  dismissed  without  order  of 

court,  912  n. 
mauthorized  issue  of  scrip  to  circulate  as  money  enjoined,  919  n. 
bill  to  have  wharfage  ordinance  declared  void,  924  n. 
whether  equity  will  interfere  with  respect  to  oonstruction  of  sewerg, 

1046  n. 
general  doctrine  as  to  relief  in,  352,  580,  921,  922. 
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ERROR.     (See  Writ  of  Error.) 

ESTOPPEL  (see  Bonds,  Municipal;  Evidence), 

when  municipality  estopped  to  deny  its  oonstraetion  of  donbcial 

to  be  the  true  one,  93  n. 
principal  and  sureties  estopped  by  recitals  in  official  bonds.  215  n^  214  z. 
when  citizen  estopped  to  object  to  iUegal  annexation  of  territory.  lo5  c 
new  town  estopped  to  deny  liability  for  its  proportion  of  the  debt  d  tfee 

old,  180  n. 
promise  by  candidate  to  serve  without  compensation  will  not  ertop  kim 

from  claiming  his  salary,  234  n. 
acting  officer  estopped  to  deny  validity  of  his  own  appointment^  237  &. 

on  p.  321. 
municipality  may  be  estopped  by  action  of  its  proper  offioen,  237  n.  ob 

p.  322. 
participation  in  meeting  ill^ally  caUed  will  not  estop  partj  to  deny  iti 

legality,  268  n. 
ordinance  not  recorded,  proof  of  due  passage,  300  n. 
city  may  be  estopped  to  assert  its  ordinance,  3o6  n. 
when  acts  by  municipal  officers  will  work  an  estoppel,  417  n. 
where  void  contract  has  been  partly  executed,  444. 
where  city  has  received  benefits  of  contract,  459  n. 
after  contract  of  sale  executed  corporation  estopped  to  set  ap  plea  ol  nftrs 

rirw,  575  n. 
illegal  contract  cannot  form  groundwork  of,  660  n.  on  p.  785. 
conveyance  may  operate  by  way  of,  560  n. 
as  respects  ownership  of  property,  563  n. 

property  dedicated  to  public  use,  628,  631  n.,  632,  633  n.,  635. 
equitable,  illustratious  of,  522  n.,  537. 

no  estoppel  to  make  defence  of  tdtra  vires,  457,  458,  504,  935,  936,  968. 
by  acceptance  of  damages,  593. 

doctrine  with  respect  to  municipal  bonds  (see  Bonds,  Mukicipal). 
of  lessee  to  deny  title  of  corporation  lessor,  580  n. 
whether  doctrine  can  be  asserted  against  the  public,  667,  675. 
one  who  signs  petition  for  change  of  grade  estopped  to  claim  damages, 

686  n. 
inaction  of  property  owner  as  ground  of,  924  n.,  944  n. 
by  joining  in  petition  for  local  improvement,  800  n.,  990  n. 
as  to  estoppel  by  former  judgment,  851 ,  851  a. 
effect  of  judgment  in  quo  warranto,  904. 

against  town  on  indictment  to  deny  legal  establishment  of  road,  932  n. 
city  may  be  estopped  to  deny  regularity  of  proceedings  of  officers,  965  n. 
action  for  damages,  city  may  be  estopped  to  deny  that  road  is  a  legal 

highway,  1009. 
how  far  author  of  defect  in  street  concluded  by  action  against  miinid- 

pality,  1035. 
EVIDENCE  (see  Records  and  Documents), 
of  corporate  existence,  84. 
presumptive  evidence  of  regular  organization  of  school  district,  84  n. 
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EVIDENCE  —  continued. 

parol  evidence  to  identify  corporation  intended  in  a  devise,  180  n. 

seal  attached  to  an  instrament  properly  attested,  prima  facie  evidence, 

191. 
in  actions  against  public  officers,  237  n.  on  p.  321. 
acts  and  declarations  of  officers,  when  evidence ;  res  gestce^  237  n.  on 

p.  321. 
proof  of  notice  to  corporation,  237  n.  on  p.  822. 
corporate  records  and  documents  as  evidence,  293,  804,  805. 
authenticated  copies  competent  evidence,  304. 
parol  evidence  as  to  record,  when  admissible  and  when  not,  298,  299, 

304  n.,  963  n.  on  p.  1175. 
record  cannot  be  contradicted  by  parol  in  collateral  action,  299. 
what  facts  may  be  shown  by  parol,  298  n.,  963  n.  on  p.  1175. 
parol  evidence  of  adjournment,  298  n. 
agreement  to  exempt  a  person  from  street  assessment  cannot  be  proved 

by  parol,  299  n. 
proof  by  parol  of  facts  omitted  from  record,  300,  301,  963  n.  on  p.  1175. 
proper  evidence  of  official  ti*ansactions  of  corporate  body,  300  n. 
parol  evidence  to  prove  whether  official  bond  was  received  or  refused, 

301  n. 
English  decisions  concerning  records  as  evidence,  804  n. 
the  record  is  the  best  evidence,  300  n.,  804  n. 
report  of  committee  as  evidence  against  the  corporation,  805. 
admission  of  corporation  binding,  805. 
but  corporator's  admission  not,  305  n. 
admission  of  officer,  when  binding,  305  n. 
proof  of  ordinances,  319,  422,  423. 
passage  of  ordinance,  297,  310. 

signing  publication  and  recording  of  ordinances,  331-885. 
resolutions,  835  n. 
acts  of  board  of  health,  371  n. 
evidence  to  the  jury  as  to  validity  of  ordinance,  inadmissible,  827. 
whether  judicial  notice  will  be  taken  of  ordinances,  413,  422  n.     (See 

Charters.) 
municipal  corporation  cannot  alter  roles  of,  417. 

defendant's  admission  of  violation  of  ordinance  competent  evidence,  417  n. 
of  fraud  must  be  clear  to  justify  setting  aside  of  contract  of  agent,  452  n. 
contract  of  agent  by  deed,  binding  on  corporation  as  evidence  of  contract, 

456. 

ordinance  authorizing  issue  of  certificates  of  indebtedness  at  discount, 

not  admissible,  457  n. 
when  contract  must  be  proved  by  the  record,  459  n.,  968  n.  on  p.  1175. 
effect  of  acceptance  of  work  done  under  street  improvement  contract,  488  n. 
when  holder  must  prove  that  bonds  were  issued  for  some  authorized  par* 

pose,  509. 
proof  of  execution  of  bond  when  denied  under  oath,  509  n. 

compliance  with  conditions  precedent  to  issue  of  bonds,  526. 
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EVIDENCE  —  continued. 

proof  of  conveyances,  581  n. 

burden  of  proof  in  condemnation  proceedings,  606,      (See  EifOiEirr 
Domain.) 

authentication  of  town  plats,  628  n. 

proof  of  dedication  of  property  to  public  use,  636. 

declarations  of  owner  and  of  deceased  surveyor,  636  n. 

intent  to  dedicate,  how  established,  636.     (See  Dedication.) 

parol  evidence  cannot  vary  effect  of  recorded  plat,  636  n. 

effect  of  user  and  acquiescence,  637-639. 

mode  of  platting  as  evidence  of  dedication,  641. 

proof  of  vacation  of  street,  666  n.  on  p.  796. 
action  of  council  establishing  grade,  686  n. 

municipal  tax-deeds  as  evidence,  820  n. 

election  certificate  or  commission,  prima  facie  evidence,  892. 

unsafe  streets  —  burden  of  proof  on  question  of  contribatory  DegBgeoee, 
1026. 
EVIDENCES  OF  INDEBTEDNESS,  485  et  seq. 
EXCAVATIONS  IN  STREET  (see  Streets), 
EXCISE.    (See  Licenses.) 

EXCLUSIVE  PRIVILEGES.    (See Licenses;  Monopolies;  Railroads.) 
EXECUTION.    (See  Attachment;  Garnishment;  Judgment,  Manda- 
mus; Property.) 
EXECUTIVE  OFFICERS 

of  a  State,  mandamus  to,  834. 
EXEMPLARY  DAMAGES.    (See  Damages.) 
EXEMPTION, 

of  municipal  revenues  from  judicial  seizure,  100. 

of  municipal  corporations  from  garnishment,  lOL 

of  property  from  taxation,  748,  755  n.,  757  n.,  761,  773, 776, 781  n.,789n. 

from  payment  of  poll-tax,  762. 

from  taxation  to  be  construed  strictly,  763  n.,  776. 
does  not  include  local  assessments,  777. 

of  water  company  from  taxation,  789,  u.  3. 

EXHIBITIONS, 

power  to  license,  tax,  and  regulate,  357,  360,  748,  750  n. 

shows  defined,  361  n. 

a  circus  may  become  a  nuisaifte,  374  n.  on  p.  448. 

proprietor  of  exhibition  cannot  be  required  to  pay  police  officer,  806. 

right  to  reserve  seats  cannot  be  interfered  with,  321  n. 

of  wild  beasts  on  street  a  nuisance,  730  n  on  p  885. 
liability  of  city  for  damages  occasioned  by,  1011  o. 

of  stud-horse  in  street  a  nuisance,  375. 
EXPENDITURES, 

nnauthorized,  when  corporation  may  ratify,  468  n. 
EXPLOSION 

of  gas  in  man-hole  of  steam-heating  pipe,  city  held  not  liable,  1015  n. 
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EXPULSION  (see  Amotion;  Officer), 

power  mast  be  strictly  paraoed,  245,  246,  247. 
EXPRESS  COMPANIES, 

power  to  impose  license  tax  upon,  745  n. 

municipal  tax  upon  receipts  of,  750  n. 
EXTRA  PAY  (see  Contracts;  Officer), 

power  to  award,  283,  477. 

officers  not  entitled  to,  for  selling  stock  owned  by  county,  076  n. 
EXTRA  SALARY, 

officer  has  no  legal  claim  for,  233  and  n.,  234. 
EXTRA  WORK, 

may  be  authorized  by  officer,  451  n.,  470  n. 

there  can  be  no  reooyery  for,  when,  466  n. 


FALSE  IMPRISONMENT, 

town  held  not  liable  in  action  for,  970  n.,  972. 
FARMING  LANDS.    (See  Agricultural  Lands.) 
FEDERAL  COURTS, 

United  States  Supreme  Court  has  original  Jurisdiction  where  a  State  is  a 

party,  31  n. 
doctrine  as  to  incidental  power  of  municipalities  to  borrow  money,  122-124. 
doctrines  as  to  rights  of  creditors  on  dissolution  of  municipal  corporation, 
170. 
leading  cases  reviewed,  170  n. 
jurisdiction  in  equity  over  municipal  authorities,  202  n.  on  p.  236,  907  a. 

(See  Equity.) 
decisions  in  railway  bond  cases,  511-553.     (See  Bonds,  Municipal.) 
remedies  of  bondholders  in,  856. 
ordinary  municipal  bonds  may  be  sued  on  by  assignee  in,  513  n.,  935  n. 

colorable  transfer  will  not  give  jurisdiction,  513  n.,  935  n. 
when  condemnation  proceedings  can  be  transferred  to,  586  n. 
enforcement  of  warrants  and  orders  in,  863. 

power  to  enforce  judgments  against  municipalities,  515,  856,  861,  861  a, 
issue  mandamus  to  public  and  municipal  officers,  860,  861. 
appoint  special  commissioner  to  collect  taxes,  861. 
State  court  cannot  interfere  with,  861,  883. 
course  of  procedure  with  respect  to  mandamus  to  enforce  levy  of  tax,  856 

(See  Mandamus.) 
mandamus^  principle  established  in  Boutwell's  case,  861  a. 
not  applicable  to  corporate  duties,  861  b, 
quo  warranto  proceeding  may  be  removed  to,  905  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1226. 
FEDERAL  OFFICERS, 

mandamus  to,  833. 
FEE  (see  Abutter;  Dedication;  Eminent  Domain;  Streets), 

is  legislative  grant  of  land  in  fee  a  contract  as  respects  the  State?  68. 
legislature  may  authorize  its  appropriation,  589,  598  n. 
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FEE  —  continued. 

no  reverter  of  land  appropriated  in  fee,  589. 

when  the  taking  of  an  easement  will  satisfy  the  statate,  the  grant  wi&  te 

so  limited,  603. 
dedication  of  fee  in  trust,  628,  633.    (See  Dedication.^ 

easement,  629,  633. 
effect  of  fee  of  streets  being  in  city  corporation,  633  n.     (See  ABurrOi 

Strkets.) 
rights  of  municipality  and  abutter  whether  fee  is  in  the  one  or  the  otlier, 

656  a,  656  b,  662-664  a,  688,  689  n. 
use  of  streets  by  railroad  —  fee  in  public  or  abutter,  effect,  702-704  <r,  723- 

726. 
no  right  to  compensation  for  consequential  injuries  whether  fee  in  abutter 

or  in  public,  995. 
FELLOW-SERVANT, 

doctrine  as  to  negligence  of,  held  inapplicable  to  municipal  corporations, 

974  n.,  980  n.,  1024  n. 
FERRIES  — FERRY  FRANCHISE, 

legislature  may  repeal  the  grant  of  a  ferry  franchise  to  a  municipel  eta- 

poration,  56  n.,  68,  114. 
such  grants  not  ordinarily  contracts,  68, 114. 
extent  and  construction  of  such  grants,  91  n.,  114. 
power  to  license  ferries  construed,  114  n.,  115,  358  n. 
ferry  may  exist  by  prescription,  114  n. 

power  to  lease  ferry  and  make  covenants  in  respect  thereto,  116. 
rights  of  municipality  and  extent  of  legislative  oontxol,  116  n. 
ownership  of  ferry  franchise  on  division  of  town,  116  n. 
employment  of  counsel  in  matters  involving  establishment  of  ferries,  im- 
plied power,  479  n. 
ferry  right  of  riparian  proprietor  on  dedicated  front,  646  n. 
taxation  of  land  owned  by  city  and  used  for  ferry  landing,  773. 
taxation  of  ferry-boats,  787  n.,  788. 

mandamus  to  compel  city  to  run  ferry  as  a  toll-ferry,  887,  867. 
lease  of  by  railroad,  citizen  cannot  raise  question  of  want  of  power  to 

take,  920  n. 
county  held  not  liable  for  injuries  caused  by  defective  ferry-boat,  997  n. 
owner  of  ferry  outside  city  not  entitled  to  damages  because  travel  is 

diverted  by  reason  of  non-repair  of  street,  1019  n. 
FERTILIZERS, 

ordinance  prohibiting  storage  within  corporate  limits,  356  n. 

license  to  manufacture,  no  defence  to  indictment  for  creating  nnisanoe, 

378  n. 
FEUDAL  SYSTEM, 
effect  on  towns,  4. 
FIERI  FACIAS    (see  Attachment;  GARNiSHMsirr;  Judgxknt), 
not  appropriate  to  enforce  judgment  against  municipality,  850  n. 
FIFTH  AMENDMENT  (see  Fourteenth  Amewdhent), 
not  intended  as  a  restraint  upon  the  State  governments,  586. 
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FINES,   PENALTIES,  AND  FORFEITURES, 
legislative  control  in  respect  to,  57. 
a  public  corporation  has  no  vested  right  to  fines,  57  n. 
fines  appropriated  to  support  of  home  for  women,  valid,  62  n. 
implied  power  to  annex  fine  or  pecuniary  penalty,  636-338,  681. 
statutory  regulation  of  fines  and  penalties  under  ordinances,  887. 
"municipal  fine,''  construed,  338  n.,  411  n. 
must  be  imposed  on  the  person  who  violates  the  by-law,  338  n. 
amount  must  be  reasonable,  338  n. 
no  penalty  can  be  enforced  for  an  illegal  exaction,  338  n. 
fines  for  the  purpose  of  raising  a  revenue,  339  n.    (See  Taxation.) 
remedy  to  prevent  collection  of  fine  for  violation  of  ordinance,  339  n. 
special  assessments  cannot  be  enforced  by  fines,  765  n.    (See  Taxation 

AND  Local  Assrssmknts.) 
charter  penalties  govern,  339,  340. 

penalty  for  breach  of  by-laws  may  be  within  fixed  limits,  841. 
single  offence  cannot  be  made  double,  342,  343.     (See  Offknces.) 
limitation  of  power  under  general  welfare  clause,  398. 
charter  mode  of  enforcement  must  be  pursued,  410. 
when  uncertain  in  amount,  ordinance  held  void,  410  n. 
by-laws  with  penalties  not  properly  penal  statutes,  420  n. 
power  to  enforce  by  imprisonment  must  be  expressly  given,  858. 
amounfc  of  fine,  337,  341,  343,  344,  438. 
mode  of  collecting  fines,  353. 
actions  to  recover  fines  and  penalties,  408-410. 
nature  of  proceeding,  civil  or  criminal,  410-412. 
requisites  of  complaints  to  enforce  by-laws,  414-416. 
mode  of  procedure,  defences,  &c.,  417. 
in  what  name  enforced,  429,  436  n. 

ordinance  imposing  costs  of  prosecution  in  addition,  held  invalid,  421  n. 
commitment  on  verbal  order  of  police  magistrate  for  non-payment,  void, 

441  n. 
fines  not  the  remedy  to  enforce  local  assessments,  765  n. 
ffumdamus  to  compel  county  board  to  refund  fine,  831  n. 
illegal  fines,  when  recoverable  back,  939-947. 

plea  of  nul  tiel  corporation  not  good  in  action  to  recover  penalties,  48  a,  n. 
forfeiture,  special  provisions  of,  for  use  of  municipality  not  a  contract,  57. 

of  charter  or  franchises,  165,  168,  896,  909. 

of  offices,  888  et  seq.,  897.    (See  Office  and  Officer.) 

of  license  to  sell  liquor,  346. 

of  bread  illegally  baked,  392. 

of  leases  of  corporate  property,  580. 

of  animals  at  large,  348-351. 

power  of  forfeiture  must  be  express,  845,  892,  818. 

not  included  in  the  power  to  fine,  346,  351  n. 

when  notice  or  Judicial  procedure  necessary,  847-350. 

ordinance  takes  effect  whether  owner  a  resident  or  not,  848  n.,  851  n 

equity  will  not  relieve  against  valid  forfeitures,  852,  580. 
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FIRE, 

power  of  municipal  corporation  to  make  regnlatJona  for  pfwvntion  of 
141, 143. 
establish  fire  limits,  143,  405. 
prevent  erection  of  wooden  buildings,  14d,  405. 
regulate  mode  and  removal  of  ashes,  143. 
municipality  does  not  assume  duty  to  furnish  means  of  <tytii%gnMim^^^ 

143  n. 
appropriation  for  purchase  of  fire  engines,  143. 

may  be  made  to  engine  companies,  143. 
bequest  to  purchase  engine  valid,  572  n. 
cisterns  in  public  streets,  090. 

city  not  liable  for  neglect  to  provide  suitable  apparafeua,  976. 
nor  for  failure  to  provide  adequate  supply  of  water,  976. 
not  bound  to  provide  and  keep  in  repair  public  <^i<d^ma^  976. 
arrest  of  person  refusing  to  obey  order  at  a  fire,  414  n. 
not  liable  to  person  injured  in  assisting  to  extinguish,  951  n. 

for  destruction  of  building  by,  952. 
liability  for  fall  of  wall  of  burned  building,  950  n.,  1013  n. 
demolition  of  buildings  to  prevent  spread  of,  141  n.  on  p.  213^  956-958. 
liability  of  the  municipal  corporation  is  purely  atatotory,  956^  958. 
respondeat  superior  not  applicable,  957. 
fact  that  building  is  insured  does  not  afEect  recovery,  956  n. 
evidence  as  to  necessity  for  destruction  of  building,  956  n. 
right  of  owner  to  interest  on  amount  allowed,  956  n. 
liability  for  negligence  of  firemen,  976. 
whether  firemen  may  recover  for  personal  injuries,  976  n.,  980  n.,  1024  n. 

as  to  right  to  recover  salary  accruing  after  discharge,  976  n. 
power  of  legislature  to  appoint  fire  commissioners,  58  a,  n. 
FIREWORKS, 

corporation  not  liable  for  suspension  of  ordinance  forbidding,  949  n. 
city  not  liable  to  person  injured  in  assisting  to  extinguish  fiie  in  mano- 

factor}'  of,  951  n. 
city  not  liable  for  injury  from  negligent  discharge  of  fireworks  faj  Its  8e^ 
vants,  987  n. 
FISHERIES, 

power  to  regulate,  325. 
FLORIDA, 

constitutional  provision  in  respect  to  uniform  system  of  mnnicipsl  gov- 
ernment, 46  n.  on  p.  83. 
validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 
FLOURING  MILL, 

whether  it  may  be  dealt  with  as  a  nuisance,  374  n.  on  pp.  449,  450. 
FOOTMEN.     (See  Pedestrians.) 
FOREIGN  CORPORATIONS, 

taxation  of,  405  n.  on  p.  474,  745,  749,  788,  790  n. 
FORFEITURE.    (See  Fines,  Penalties,  and  Fosfkituebs.) 
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rOUBTEENTH  AMENDMENT, 

e£Eect  on  power  of  legislature  to  grant  monopoliesi  103  n.,  862  n.  on  p. 

431. 
ordinances  in  violation  of,  319  n. 
license  upon  sale  of  liquor,  362  n.  on  p.  432. 
commitment  to  workhouse  without  trials  401  n. 
ordinance  establishing  fire  limits  does  not  violate,  405  yl  on  p.  473. 
snmmaiy  convictions  in  municipal  courts,  433. 

limitation  upon  the  powers  of  the  States,  586.    (See  Fifth  Amend- 
ment.) 
local  assessment  acts  not  in  conflict  with,  754,  760  6,  802  a,  n. 
FOURTH  OF  JULY, 

corporation  cannot  appropriate  money  to  celebrate,  90  n.,  93, 149. 
contract  with  member  of  council,  444  n. 
TRANCE, 

towns  and  cities  in,  6. 
political  condition  of  the  people  of,  10. 
FRANCHISES, 

organic  limitations  on  power  to  grant,  12  a.    (See  Constitutional  Pro- 
visions ;•  Legislature.) 
of  a  corporation  subject  to  legislative  control,  68  n. 
corporate  franchises  are  founded  on  grants  which  are  contracts,  68  n.  on 

p.  114. 
franchise  of  corporation  under  its  charter  is  a  property  right,  68  a,  n. 
surrender  of,  165,  167. 

forfeiture  for  neglect  or  misconduct  of  officers,  165. 
no  forfeiture  of  municipal  franchises  in  this  country,  896. 
remedy  for  usurpation  of,  888  et  $eq. 
municipality  cannot  confer  corporate  franchises,  724. 
street-railroad  franchise  not  a  mere  license,  68  a,  n.  on  p.  116. 
to  lay  down  gas  pipes,  when  contracts,  691. 

railroad  tracks  in  streets  required  to  be  sold  at  auction,  706  n. 
taxation  of,  944  n. 
fRAUD  (see  Equity), 

liability  of  officer  for,  208  n.,  237  n.  on  p.  825.     ' 

misappropriation  of  corporate  funds.    (See  Funds,  Corporate.) 

acts  of  municipal  bodies  may  be  impeached  for,  311. 

must  be  clear   proof  to  justify  setting  aside   of   contract   of   agent, 

452  n. 
effect  of  fraudulent  antedating  of  bonds,  543. 
defence  of,  to  bonds,  onus  to  prove  ownership  for  value,  554  n. 

to  actions  upon  warrants,  504. 
if  members  contrive  a  scheme  to  defraud  the  corporation  they  are  per- 
sonally liable,  910  n. 
FRONTAGE  (see  Taxation  and  Local  Assessments), 

assessments  on  basis  of,  747,  752, 755,  757,  759,  760,  760  a,  761,  809. 

inapplicable  to  lands  in  rural  district  of  city,  795  n. 
word  construed,  752  n.  on  p.  915w 
VOL.  II. — 48 
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FRONTAGE  —  continued, 

question  whether  majority  has  petitioned  for  opening  of  street  is  j1lriB£^ 
tional,  605  n. 
FUNDED  DEBT  (see  Sinking  Fund), 

authority  to  city  to  fund  its  floating  debt,  when  a  oontiaoti  60. 
meaning  of  **  funded  debt "  and  *'  funding,*'  181  n. 
city  may  fund  valid  bonds  without  express  authority,  181  n.,  477  n. 
an  existing  debt  in  excess  of  limit  prescribed  by  new  constitiitkm  mi^  be 

refunded,  136  n. 
power  to  fund  and  to  issue  new  bonds,  &c.,  488  n. 
funding  bonds  issued  in  excess  of  constitutional  limitatioD,  580  a,  n.  oo  p. 

611. 
mandamus  to  compel  levy  of  tax  to  pay,  857. 
FUNDS,  CORPORATE  (see  Income;  Rbvbnub), 
legislative  control  over,  61  n.,  62,  68  n. 

as  between  State  and  municipality,  exclusively  the  pniperty  of  the  cor- 
poration, 68  n.  on  p.  113. 
city  may  be  required  to  refund  money  misappropriated  by  oflioen,  76  a. 
attorney-general  cannot  maintain  action  to  recover  money  frandnkntly 

taken  from  municipality,  68  n.  on  p.  118,  018. 
as  to  liability  for  misapplication  of,  216  n.,  236  n.,  287  n.  od  p.  82& 
misappropriation  of,  restrained,  010,  014-022. 
claims  payable  out  of  particular  fund,  605, 


GAMING  HOUSES, 

police  power  over,  368  n.  on  p.  480,  875  and  n.,  878  n. 

ordinance  prohibiting  the  visiting  of,  407  n.,  436  n. 
GARNISHMENT, 

whether  municipal  corporations  liable  to,  101. 

requisites  of  notice  to  the  corporation,  101  n.  on  p.  162. 

of  insurance  money  in  case  of  destruction  of  school-honae,  576  n. 
GAS  AND  GAS  COMPANIES, 

legislative  control  over,  and  right  of  municipality  to  regulate  price  of 
gas,  55,  312,  694. 

charter  may  confer  authority  to  supply  gas,  27. 

how  the  power  must  be  exercised,  312,  473,  474. 

nature  of  power  to  light  city,  58,  691  n. 

legislative  grant  of  exclusive  privilege  to  supply  gas,  when  a  oootract, 
68  a,  n.  on  p.  117,  691.  695  n. 

city's  ownership  of  gas-works  is  in  its  private  character,  72  n. 

ordinances  in  relation  to,  must  be  reasonable,  820. 

whether  gas-works  may  be  treated  as  nuisance,  874  n.  on  p.  440. 

city  may  contract  for  lighting  streets,  &c.,  443  n.,  602. 

obligation  to  pay  for  gas  for  entire  year  implied  from  aeta  of  the  oHj, 
451  n. 

implied  liability  of  city  for  gas  supplied,  461  n. 

as  to  exclusive  right  to  furnish  city  with  gas,  460,  002-606. 
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validity  of  ordinance  giving  exclusive  privileges  may  be  contested  by 
whom,  692  n. 

bonds  issued  to  secure  natural  gas  for  public  and  private  use,  515  n. 

long  user  of  streets  will  not  bar  inquiry  by  the  State  into  rightfulness  of 
use,  668  n. 

gas  pipes  in  public  streets,  691. 

what  powers  may  be  granted  to  gas  companieSt  692-696. 

whether  bound  to  furnish  gas  to  all  buildings  on  line  of  main  pipes,  694  n. 

property  of,  may  be  taken  through  condemnation  proceedings,  694  n. 

company  may  be  required  to  change  location  of  pipes,  694  n. 

whether  gas  company  may  be  estopped  to  disturb  railway  tracla  to  repair 
its  pipes,  716  n. 

taxation  of  property  of  gas  companies,  789.  | 

quo  warranto  not  appropriate  to  test  right  of  company  to  lay  pipes,  897  n. 

power  of  town  to  enjoin  company  from  using  streets,  908  n. 

dty  as  owner  of  gas-works  may  be  liable  for  negligence,  954,  979  n.,  983  n., 
986  n. 

iron  gas-box  in  sidewalk  may  be  actionable  defect,  1007  n. 
UTES, 

opening  upon  way  or  street,  usage,  784. 
;£N£RAL  GOVERNMENT  (see  Cokorbss;  Fifth  Ambndmskt;  Four- 
TSBMTH  Amendment), 

power  to  tax  income  or  property  of  municipal  corporations,  54  n.  on  p.  94, 
100  n.,  774  n.,  775. 

oonstraetion  of  constitutional  power  oi^  to  borrow  money,  127  n. 

as  to  right  of  eminent  domain,  597  n. 
GENERAL  INCX)RPORATION  ACTS  (see  Chabtsb), 

English  reform  act  of  1835,  36. 

in  the  United  States,  41. 

advantages  over  special  charters,  12,  16,  41. 

constitutional  provisions  respecting,  45,  48. 

abolishment  of  special  charters  by,  41. 

summary  of  general  acts  of  certain  States,  41  n. 

do  not  violate  constitutional  provisions  against  special  legislation,  4L 

presumption  that  city  is  incorporated  under,  83  n. 
GENERAL  LAWS, 

creation  of  corporations  by,  45.     (See  Charter.) 

distinction  between  general  and  special  legislation,  45  n.  on  p.  80. 

when  controlled  by  special  legislation,  87,  88,  773. 

construction  of  general  law  and  special  charter  provisions,  678,  770-772. 

act  exempting  particular  cases  from  operation  of,  unconstitutional,  46  n. 

for  togislature  to  determine  when  general  law  can  be  niade  i^plicable,  48. 

repeal  by  implication,  80-88.     (See  Repeal.) 

doubtful  words,  how  construed,  93  n. 

cannot  be  enlarged  or  changed  by  ordinance,  817. 

effect  of,  respecting  the  liquor  trade,  363,  364. 

distinction  between  by-laws  and,  366. 
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GENERAL   LAWS  —  corUtnued. 

conflict  between  general  laws,  and  by-laws,  367. 

whether  punishment  may  be  prescribed  by  ordinance  for  oSenoe  jNOuilh 
able  under,  368. 

ordinance  licensing  occupation  which  is  illegal  and  criminal  nnder,  366  n. 
GENERAL  WELFARE  CLAUSE, 

in  charters,  what  may  be  done  nnder,  394-407. 

can  confer  no  anthority  to  enlarge  or  abrogate  spedal  limitaitions,  315, 
316. 

when  by-law  not  sustainable  under,  316  n. 

does  not  give  authority  to  pass  unreasonable  ordinanoes,  819  n.  on  p. 
398. 

imposition  of  license  tax  for  engaging  in  a  lawful  business,  not  antliorind 
by,  325  n. 

ordinances  in  respect  to  offences  punishable  under  general  laws,  368  o. 
(See  Criminal  Offencbs;  Municipal  Courts.) 

power  to  impose  fine  for  refusal  to  serve  in  office,  223. 

to  license  sale  of  liquor,  364,  365.    (See  Liquors.) 

to  order  destruction  of  liquor,  443  n. 

regulation  of  saloons,  400. 

pQwer  under,  in  respect  to  markets,  384. 

observance  of  the  Sabbath,  397. 

limitation  of  power  under,  398. 

ordinances  to  prevent  destruction  of  trees,  399. 

does  not  confer  power  to  levy  taxes,  403,  764. 

city  may  regulate  mode  of  keeping  and  sale  of  gunpowder,  404. 
GEORGIA, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

constitutional  provision  limiting  municipal  indebtedness,  135  n. 

whether  municipality  can  prescribe  punishment  for  offence  punishable  vo- 
der State  law,  368  n.  on  p.  437,  432  n. 

meaning  of  *^  criminal  cases  "  as  used  in  constitution,  432  n. 

prescriptive  rights  to  lateral  support  of  soil,  672. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

equality  and  uniformity  of  taxation,  750  n. 

assessment  in  proportion  to  frontage,  757. 

rule  as  to  damages  for  change  of  grade,  990  n.  on  p.  1222. 

construction  of  provision  requiring  compensation  for  property  *'  damaged," 
995  c,  n. 
GIFTS 

to  corporations  upon  charitable  trusts  valid,  566-572. 
GIRARD'S  WILL  (see  Trusters  and  Trust  Property), 

devise  to  city  of  Philadelphia,  in  trust,  to  establish  college  for  indigent  boyib 
sustained,  568. 

legislative  power  over,  80,  567  n. 

effect  of  repeal  of  charter  of  city  and  new  organization,  172  n« 
GLASS 

in  public  place,  nuisance,  374  n.  on  p.  449. 
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GOOD  ORDER, 

power  of  municipality  to  maintain,  816  n^  896-399,  403,  407. 
to  destroy  intoxicating  liquor,  448  n. 

GOVERNMENTAL  INSTRUMENTALITIES, 

use  of,  in  private  service,  443  n. 
'-      not  taxabk,  775. 
GOVERNOR, 

as  head  of  executive  department  is  a  corporation  sole,  81  n. 

of  a  State,  mandamus  to,  834. 

will  not  be  restrained  from  granting  commission  to  officer  improperly 
elected,  890  n. 
GRADE  — GRADING  (see  Strrets), 

street  grade  cases  treated  in  Chape,  xviii.  and  zziii. 
GRAIN, 

inspection  of,  390  n. 

city  may  require  it  to  be  weighed  by  public  weigh-master,  391. 

construction  of  statute  as  to  mode  of  measuring,  391. 
GRANTS  (see  Charter;  Constitutional  Pro vtbions ;  Property), 

of  powers  to  municipalities,  under  legislative  control,  52  et  seg. 

under  ancient  charters  of  the  city  of  New  York,  68. 

effect  of  dissolution  of  corporation  on  valid  municipal  grants,  68  a. 

of  lands  under  water,  106  n.,  107  n.,  108  n. 

of  property  to  unincorporated  communities,  560. 

to  and  for  the  benefit  of  a  municipality,  566. 

power  of  corporation  to  take  and  hold  in  trust,  567. 

for  objects  foreign  to  corporate  purposes,  573. 

for  specified  purpose,  use  of  portion  of  land  for  other  purposes,  563  n.,  575  n. 
'        legislature  cannot  make  grants  in  restraint  of  right  of  eminent  domain, 
602  n. 

definite  and  certain  grantee  necessary  at  common  law,  560,  627. 

for  specific  and  limited  purpose,  l^slature  cannot  authorize  sale,  651. 
GRAVEYARD.     (See  Cemeteries.) 
GRECIAN  CITIES, 

historical  view,  2. 
GRIST-MILL, 

water-power  for  public  grist-mill  an  ''  internal  improvement,"  508  n. 

but  steam  grist-mill  is  not,  508  n. 
GROCERS, 

power  to  license  must  be  plainly  conferred,  361. 
GUARANTEE  (see  Indemnification;  Suretyship), 

power  to  guarantee  bonds  of  railway  company  must  be  expressly  con- 
ferred, 471. 

GUNPOWDER, 

power  to  regulate  keeping  and  sale  of,  404. 
keeping  of,  in  towns  indictable  at  common  law,  374  n.  on  p.  440. 
powder-house  in  city  a  nuisance,  374  n.  on  p.  449. 
GUTTERS.     (See  Sewers  and  Drains;  Streets;  Taxation;  Torts.) 
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HARBOR  (see  Wharf), 

harbor  regulations,  when  valid,  103  n. 

power  to  establish  harbor  and  dock  lines,  107. 

special  assessment  for  constroction  of,  778  n. 

as  to  liability  for  obstructions  in  harbor,  949  n. 

no  liability  for  consequential  damage  when  oonstmctod  unditf  ItgiilitiTS 
authority,  988. 
HATCHWAYS, 

liability  of  abutter  for  injury  from  unsafe,  1082. 
HAWKERS.    (See  Pbodlsrs.) 
HAY  — HAY-SCALES, 

city  may  require  hay  to  be  weighed  by  public  weigh-master,  891. 

private  hay-scales  in  street  may  be  removed  by  city  authorities,  680  n. 
HEALTH, 

power  to  make  r^ulations  for  preservation  of,  141, 144,  145, 869. 

reasonable  sanitary  regulations  are  not  in  contravention  of  common  rigfati, 
326. 

power  of  municipality  with  respect  to  hospitals,  371,  977. 

cemeteries  and  burials,  372,  373.     (See  Cemsteriks.) 

nuisances,  power  of  municipality  over,  314,  374-379,  985  n. 
beyond  corporate  limits,  184  n.,  374  n.  on  p.  448. 

ordinance  forbidding  sale  of  cast-off  garments  held  invalid,  319  n.  oo  pi 
398. 

prohibition  of  manufacture  of  soap  and  candles,  369  n. 

may  regulate  use  of  slaughter-houses,  369  n. 

power  to  regulate  sale  of  milk,  369  n.,  396  n. 

quarantine  regulations,  370,  371  n. 

regulations  as  to  sale  of  meat,  357  n.,  358  n.,  386,  387  n.,  390  n.,  396  il, 
757  n.,  793  n. 

erection  of  sewers  at  foot  of  streets  terminating  in  the  water,  109  n. 

city  may  acquire  lands  to  be  raised  and  drained,  589,  598. 

wells  iu  streets  may  be  filled  up  as  a  sanitary  measure,  690  n. 

owner  Q|ay  be  required  to  drain  and  fill  up  lots,  752  n.  on  p.  920. 

liability  to  indictment  for  neglect  of  duty  with  respect  to,  933. 
in  respect  of  impure  water  in  free  public  wells,  985  a. 

contracts  having  reference  to  preservation  of  public  health,  144  n. 

complaint  for  violation  of  health  ordinance,  in  whose  name,  414  n. 

appointment  of  health  officers  and  their  powers,  145. 

discretion  of  officers  in  respect  to  means  to  carry  out  power,  94  n. 

health  officer  not  liable  for  mere  error  of  judgment,  237  n.  on  p.  824. 

boards  of  health,  powers  of,  371  n. 
parol  evidence  of  orders  of,  371  n. 
powera  advisory  and  executive,  not  legislative,  371  n. 

uncommunicated  knowledge  of  health  department  held  not  imputabla  to 
city,  985  a,  n. 

liability  for  acts  and  negligence  of  health  officers,  970  n.,  974  n.,  977. 
HIGHEST  BIDDER, 

ordinance  prohibiting  auctioneers  to  make  sales  except  to,  819  a.  on  p.  906- 
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HIGHEST  BIBBER  ^continued. 

when  sales  and  leases  are  required  to  be  made  at  auction  to,  466. 

street  railway  franchise  required  to  be  sold  to,  466  n.,  706  n. 
HIGHWAYS  (see  Eminent  Domain;  Railroads;  Stbebts), 

duty  to  keep  highways  in  repair,  74. 

where  middle  of  road  is  dividing  line  of  towns,  184  n. 

through  cemeteries,  372  n. 

public  nuisances  in,  right  of  adjoining  owner  to  damages,  374  n.  on  p,  447. 

devise  of  property  to  be  used  in  repairing,  valid,  672  n. 

property  may  be  condemned  for  public  streets  and  ways,  505,  599  n.,  602. 

dedication  of  ordinary  highways  gives  easement  of  passage  only,  629  n. 

dedication  and  establishment  of,  632  n. 

long  user  of  ground  as  highway  by  the  public,  637  n. 

construction  of  Canadian  Act  vesting  highways  in  the  municipality,  662  n. 

within  corporate  limits  distinguished  from  streets,  676. 
establishment  and  control  thereof,  676-679. 

removal  of  soil  from  one  highway  to  another,  687.        \ 

in  country  and  streets  in  town,  difference  as  to  uses,  688. 

as  to  right  to  lay  down  gas-pipes  and  water-pipes  in,  691  n.,  697  n. 

telegraph  poles  in,  698. 

power  of  railway  to  occupy  highway  longitudinally,  705  n.,  707. 

legislative  sanction  necessary  to  authorize  railways  in,  701,  717. 

indictment  for  non-repair,  931-933. 

mandamus  lies  to  compel  railroad  to  restore,  933  n. 

road  taxes  and  compulsory  street  labor  may  be  required,  678,  762,  795. 

limited  liability  of  New  England  towns  for  defects,  962,  997,  1000. 

limited  liability  of  counties,  963,  997. 

highway  surveyor  not  an  agent  of  the  town,  974  n. 

liability  for  wrongful  acts  of  highway  officers,  979. 

civil  liability  in  respect  to  unsafe  highways  and  streets,  996  et  seq, 
HISTORICAL  VIEW, 

of  towns  and  cities.  Introduction.    1  et  seq. 

of  capacity  of  corporation  in  respect  to  property,  556. 
HITCHING  POSTS, 

city  is  not  bound  to  provide,  1005  n. 
HOISTWAYS, 

in  stores,  power  to  require  to  be  enclosed,  406. 
HOLDING  OVER  (see  Election;  Office  and  Officer;  Mandamus), 

right  of  officers  to  hold  over,  217-221,  838,  839,  874  n. 

English  statutes  and  decisions,  217,  218. 

American  doctrine,  219-221. 

right  as  against  the  State,  221. 

compensation  of  officer  holding  over,  22C  n. 
HOLIDAY, 

city  not  liable  for  negligence  in  carrying  out  celebration  of,  968  n.,  987  lu 
HOMESTEAD  EXEMPTION  RIGHT, 

effect  of  extension  of  corporate  limits,  185  n. 
HORSE.     (See  Axisials.) 
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HORSE  RAILWAYS.    (See  Railroads;  Stbebts.) 
HOSPITAL  (see  Health;  Ordinavcks), 

ordinances  relating  to,  371. 

devise  for  erection  and  support  of,  valid,  572. 

city  may  condemn  land  for,  though  oonsequeutial  depreciation  of  na^ 
boring  property  result,  5S7  d. 

liability  for  negligence  of  officers  of,  977. 

grant  of  permission  to  individuals  to  erect  private,  322  n. 

city  held  liable  in  damages  for  erecting  a  pest-house,  874  n.  on  p.  448. 

purchase  of  extra-territorial  lands  for  pest-house,  564. 

city  held  liable  for  trespass  in  having  seized  property  for  that  pa^ 
pose>  971  D. 
HOUSE  OF  COMMONS, 

origin  of,  8. 
HOUSE  OF  ILL-FAME.    (See  Bawdy  Houses;  Obdinajtcbs.) 
HUCKSTER, 

defined,  317  n.  ' 

power  to  license,  359  n.,  361. 


ICE.    (See  Snow  and  Ice;  Streets.) 
ILLEGAL  CONTRACTS, 

not  binding,  447.     (See  Contracts.) 
ILLEGAL  CORPORATE  ACTS  (see  Acts;  Ultra  Virbs), 

remedy  against,  611  n.,  chap,  zxii.,  906. 
ILLEGAL  DISPOSITION  OF  MONEYS, 

by  commissioners,  liability  of  city,  76  a. 

may  be  restrained,  910,  9i4-922. 

ILLEGAL  TAXES.    (See  Action  and  Liabilitt  ;  Injunction  ;  Taxa- 
tion.) 

ILL-FAME,  HOUSES   OF.    (See  Bawdy  Houses.) 

ILLINOIS, 

constitutional  provisions  respecting  special  legislation,  41  n.,  45n. 

requiring  subject  to  be  expressed  in  title  of  legislative  act,  51  n. 

as  to  municipal  indebtedness,  136,  136  a,  529  a,  n.,  746  n. 

in  respect  to  aid  to  railways,  157  n. 

payment  for  land  taken  under  power  of  eminent  domain,  616  n. 

requiring  damages  to  be  assessed  by  jury,  618  n. 

concerninjif  street  railways,  701  n.,  701  a,  n. 

as  to  taxation,  746,  759,  787. 

requiring  compensation  to  be  made  for  property  "damaged^"  905b., 
995  c,  n.  on  p.  1241. 

Chicago  Lake  Front  case,  51  n.,  107  n. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

power  of  municipal  corporations  to  borrow  money,  119. 

municipal  courts  in,  427  n. 

assessment  on  basis  of  frontage  unconstitutional,  750. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
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taxation  of  vessels  in,  787. 

rule  as  to  liability  for  changing  grade  of  streets,  990  n.  on  p.  1222. 

doctrine  as  to  liability  for  defective  streets,  1022. 
IMPEACHMENT.    (See  Amotion  Ain>  DisrRANCHisEMENT.) 
IMPLICATION, 

corporations  may  be  created  by,  42,  82. 

what  words  sufficient  to  create  corporation,  42. 

no  particular  form  of  words  necessary,  42,  43,  82. 

I^;islative  grant  gives  capacity  to  hold  the  thing  granted,  43  n.,  500. 

intention  of  legislature  must  satisfactorily  appear,  43. 

annexation  of  territory  to  a  town  makes  it  a  corporate  town  by,  43  n. 

name  of  corporation  by,  175. 

repeal  of  ordinances  by,  814. 

repeals  by,  not  favored,  86,  87  n.,  88. 
IMPLIED  CONTRACTS.    (See  Action  and  Liabilttt;  Assumpsit;  Con- 
tracts). 
IMPLIED  RESIGNATION, 

of  municipal  offices,  225.    (See  Office  and  Officer;  Resignation.) 
IMPOUNDING  ANIMALS.     (See  Animals.) 
IMPRISONMENT 

power  to  enforce  ordinances  by,  353,  421  n. 

towns  held  not  liable  in  actions  for  false  imprisonment,  970  n.,  972. 
IMPROVEMENTS.     (See  Local  Improvements;  Streets;  Taxation.) 
INCIDENTAL  POWER  (see  Charter;  Powers  and  Duties), 

to  borrow  money,  117-132,  507,  507  a. 

and  to  issue  negotiable  paper,  507,  507  a. 

to  contract  obligations,  443,  447.  * 

no  incidental  power  to  issue  warrants  free  from  equities,  487. 

to  remove  officers  for  cause,  249,  251. 

to  enact  appropriate  by-laws,  315,  316,  319. 

to  annex  pecuniary  penalties,  338. 

to  take,  hold,  and  alien  lands,  561,  575. 

to  levy  taxes,  741,  763. 
INCOME  (see  Funds,  Corporate;  General  Government;  Taxation), 

of  municipal  corporations  not  taxable,  54  n. ,  100  n.    (See  Garnishment.) 

power  to  tax  private  income,  785. 
INCOMPATIBLE  OFFICE, 

what  is,  and  effect  of  taking,  225-227,  427  n.  on  p.  495. 
INCORPORATED   ACADEMY, 

endowed  entirely  by  the  State,  legislature  has  supreme  authority  over,  60  n. 
INCORPORATIONS.     (See  Charter  ;  Corporations  ;  County;  Muni- 
cipal Corporations;  Quasi  Corporations.) 
INCORPOREAL  RIGHTS, 

ownership  on  division  of  town,  189  n. 
INDECENT  EXHIBITIONS  AND  EXPOSURES, 

indictable  offences,  376  n. 
INDEFINITE  BODY.    (See  Definite  and  Indefinite  Bodies.) 


1414  INDEX. 

XhtrafmaoMMitotlMMatfoiii.   ToLLf|14f6|  T«|.II.f|Mt-10Bi. 

INDEMNIFICATION  OF  OFFICERS  (see  Orncs  avd  OmouX 

when  municipalitiy  may  indemnify  its  offioen,  147,  liSf  447  n.,  470  a. 
INDIANA, 

general  cities  act  valid,  41  n. 

right  of  local  aelf-govemment  nph^  45  n.,  68  a. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

doctrine  in,  as  to  power  of  mouioipalitgr  to  bonow  monaj,  llA, 

limitation  on  municipal  indebtedneis,  185  n.,  188, 188  a. 

constitational  provision  in  zespeot  to  aid  to  railroads,  167  a. 

whether  punishment  can  be  prescribed  hj  ordinance  for  ^i^noft  pvnislh 
able  under  State  law,  866  n.,  868  n.  on  p.  440. 

mayor  held  to  be  a  **  judicial  oflSoer,"  427  n. 

taxation  of  vessels  in,  787. 

liability  of  municipalities  for  change  of  grade  of  atnetii,  686  n^  800  n.  on 
p.  1221. 

constitutional  prorision  as  to  unitomifty  of  taniitimi  oautmadt  748jLa 
750  n. 
INDICTABLE  OFFENCES, 

ordinances  relating  to,  866-868,  482,  484.    (See  CBDUirAt.  OwwwKm; 
Imdictmemt;  Jury;  Municipal  Covrts.) 
INDICTMENT  (see  Criminal  OFrsMCES ;  Jury), 

of  public  and  corporate  officers,  287  n.  on  p.  82B;  088. 

of  municipal  oorpoawtions,  728  n.,  081-«088. 

will  lie  for  a  public  nuisance,  874  n.  on  p.  447, 878,  650^  660L 

indecent  exhibitions  and  exposures,  indictable,  876  n. 

remedy  for  abatement  of  nuisance,  378,  669. 

requisites  of,  for  forgery  of  county  warrants,  487  n. 

private  structures  erected  on  public  square  are  indictable  nuisanoes,  645. 

for  obstruction  of  street,  637  n.,  639  n.,  642  n.  on  p.  762,  658,  660  n., 
865  n.,  932  n.     (See  Obstructions;  Streets.) 

in  case  of  non-repair  of  bridges  and  highways,  728  n.,  931-934. 

against  town,  estoppel  to  deny  that  road  was  legally  laid  out,  932  n. 

for  failure  to  prevent  and  remove  nuisances,  933. 

in  case  of  unauthorized  use  of  street  by  railroad  company,  708. 

where  railroad  in  street  becomes  a  nuisance,  713,  730  n. 

of  railroad  company  for  obstructing  highway,  932  n. 
INDIVIDUAL   LIABILITY, 

for  corporate  debts,  576, 849  n.,  850  n.,  962  n.  (See  New  Enoland  Towns.) 

of  oflScers  for  passing  unauthorized  ordinance,  235  n.,  287  n.,  813. 
INDORSE  R, 

of  corporation  orders,  liability  of,  489. 
INFECTIOUS  DISEASES  (see  Health), 

power  to  prevent  introduction  of,  does  not  authorise  ordinance  foilliddiiig 
sale  of  cast-off  clothing,  319  n.  on  p.  398. 
INFERIOR  COURTS.     (See  Municipal  Courts.) 
INFORMATION.    (See  Mandamus;  Quo  Warranto.) 
INHABITANT, 

difference  between  ratepayer  and  inhabitant,  808 n.      '  i   A'i.i*\i  i^- ,■'.' 
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INJUNCTION  (see  Delay;  Equity), 

and  mandamus  diBtiuguished,  826,  829  n. 

difference  between  writ  of  prohibition  and  writ  of  injanotion,  930. 
whether  several  distinct  owners  may  join  in  a  snit,  661  n.,  907  n. 
municipal  corporation  cannot  be  guilty  of  contempt  for  disobeying,  007  n. 
discretionary  power    not  ordinarily  controlled  by,  94,  475,  867,  900-^24. 

(See  Powers  and  Duties.) 
to  prevent  illegal  annexation  of  territory,  185  n. 
equity  will  not  enjoin  holding  of  election,  197  n.,  255  n.,  275,  890  n. 
to  restrain  board  of  canvassers  from  canvassing  returns,  202  u.  on  p.  286. 
in  case  of  conflicting  councils  and  election  contests,  205  n.,  272, 275,  844  n., 

890. 
to  restrain  persons  from  exercising  the  functions  of  pubUo  offices,  202  n. 

on  p.  286. 
to  prevent  indemnification  of  officer,  147  n. 
to  prevent  taking  possession  of  office,  204  n. 
officer  cannot  resort  to  equity  to  enjoin  removal,  255  n.,  847  n. 
courts  will  not  enjoin  the  passing  of  ordinances,  308  n.  on  p.  387. 
or  the  signing  thereof  by  the  mayor,  331  u. 
to  restrain  enforcement  of  ordinances,  340  n.,  420,  908  n. 
in  cases  of  nuisances,  375  n.,  378  n.,  661,  921. 
taxpayer  may  enjoin  issue  of  illegal  warrants,  504. 
issue  of  bonds  will  be  enjoined,  when,  519. 

plaintiff  not  entitled  as  matter  of  right  to  t-emporary  injunction,  914  n. 
when  proceedings  under  the  right  of  eminent  domain  will  be  restrained, 

611,  613,  615  n. 
where  the  municipal  corporation  is  in  possession  of  land  under  alleged 

dedication,  630  n. 
unauthorized  and  illegal  acts,  611,  906-024. 
nnauthorized  use  of  streets  and  public  places,  659,  660  n.,  661  n.,  662  n., 

707,  708,  711  n.    (See  Dedication;  Equity;  Railroads;  Streets.) 
to  prevent  erection  of  buildings  on  public  square,  644  n. 
owner  of  land  fronting  on  park,  right  to  maintain,  644  n. 
to  prevent  cutting  down  of  shade-trees,  663  n. 
Judgment  in  ejectment  obtained  against  city  —  injunction,  663  n. 
to  prevent  council  from  enforcing  illegal  order  to  vacate  street,  666  n.  on 

p.  796.  . 
whether  construction  and  operation  of  railroad  in  street  may  be  enjoined, 

703  n.,  706  n.,  708,  718  n.,  720  n.,  723  c,  n.,  723  rf,  n. 
to  restrain  illegal  taxes  and  assessments,  776  n.,  912  n.,  919  n.,  921  n. 
in  municipal  tax  cases,  when  granted;  plaintifb,  923,  924. 
effect  of  acquiescence  and  delay,  924  n. 

to  restrain  collection  of  taxes  for  payment  of  defective  bonds,  554  n. 
to  prevent  sale  of  property  to  pay  unauthorized  assessment,  800  n. 
will  lie  to  prevent  sale  upon  void  precept,  820  n. 
right  of  attorney-general  to  file  bill  against  corporation  and  officers,  909- 

912. 
tax-payers  to  apply  for,  914-922. 
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INJUNCTION  —  continued. 

effect  of  not  resorting  to  certiorari  on  right  to,  926  n. 

to  prevent  erection  of  wooden  building  within  fire  limits,  405  n.  on  pp^ 
478,  474. 

effect  of  pending  suit  in  equity  on  right  to  mandamus^  829  n. 

failure  to  obey  Federal  court  mandamus^  when  State  court  injonetioii  do 
excuse,  883. 

exercise  of  jurisdiction  within  another  municipality  restrained,  907  n. 

in  favor  of  individuals  to  prevent  encroachment  upon  private  property, 
908  n. 

not  awarded  if  mandamus  wiU  lie  to  compel  payment  of  indebtedneM, 
906  n. 

to  restrain  illegal  appropriation  of  money,  914-922. 

State  cannot  enjoin  disbursement  of  money  voluntarily  paid  under  ilkgil 
assessment,  944  n.  on  p.  1162. 

to  restrain  grading  of  street  until  compensation  is  made,  990  n.  oo  pp. 
1220,  1222,  994,  995  c,  n.  on  p.  1242. 

whether  courts  will  interfere  to  prevent  construction  of  sewers,  1046  b. 
«« INJURIOUSLY  AFFECTED," 

construed  in  eminent  domain  and  street  grade  cases,  587  dj  n.,  991  a. 
INN.    (See  Saloons.) 
INSPECTION, 

of  corporate  documents  and  papers,  308.  (See  Records  and  Docxtmskts  ) 

who  entitled  to  and  proceedings,  303. 

mandamus  to  enforce  right,  803,  848. 

motion  for  rule  to  inspect,  what  accompanying  affidavits  should  show,  808. 

attachment,  when  officer  disobeys  rule  to  allow,  308. 
INSPECTION  ORDINANCES,  330,  344,  390,  392.     (See  Ordinancks.) 
INSPECTOR  OF  STEAM  BOILERS, 

city  not  liable  for  damages  resulting  from  n^ligence  of,  908  n.,  975  n. 
INSURANCE  COMPANIES, 

taxation  of,  749,  790  n. 
INTEGRAL  PARTS, 

in  English  municipal  corporations,  how  oonstitnted,  85,  87L 

mayor  an  integral  part,  35,  260,  271. 

mayor's  presence  necessary  to  valid  corporate  action,  260. 
English  doctrine  not  applicable  here,  271. 

English  rule  that  presence  of  all  the  integral  parts  is  necessary  to  valid 
action,  284. 

direction  of  writ  of  mandamus  where  corporation  consists  of,  871. 

dissolution  by  loss  of  integral  part,  165. 
INTENT.     (See  Dedication.) 
INTEREST  (see  Usury), 

on  corporate  indebtedness,  506,  956  n. 

judgment  for,  when  a  bar  to  subsequent  suit,  486  n. 

publication  that  interest  will  cease  on  certain  day  not  oonohisiTe,  606  n. 

payment  of  interest  on  bonds  as  ground  of  estoppel,  542  n.  on  p.  632, 
548,  551. 
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INTEREST  —  continued, 

right  of  land-owner  to  recover  interest  on  assessment  of  damages,  614  n. 
INTERNAL    IMPROVEMENTS    (see  Bridok  ;    Chabter  ;   Constitu. 
TioNAL  Provisions;  Contracts;  Railroads). 

what  are  works  of,  508-510. 

issue  of  bonds  in  aid  of,  508-510. 
INTERSTATE  COMMERCE, 

police  power  cannot  extend  to  regulation  of,  142. 

limitation  on  power  of  municipal  taxation  with  respect  to,  742-745. 
INTOXICATING  LIQUORS.    (See  Liquors;  Saloons.) 
INTRODUCTORY  HISTORICAL  VIEW,  1  et  seq. 
INTRUDER  (see  Chap.  XXI.  on  Quo  Warranto), 

liability  of,  to  officer  dejure,  235  n.  on  p.  318. 
INVENTIONS.    (See  Patented  Articles.) 
IOWA, 

general  municipal  corporation  act  of,  41  n.,  45  n. 

as  to  liability  of  municipal  corporations  to  garnishment  process,  101  d. 

constitutional  provision  limiting  municipal  indebtedness,  135^  186  a,  137. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  158  n. 

prosecutions  for  violation  of  ordinances,  in  whose  name  to  be  brou^t^  420  n. 

corporate  power  to  borrow  money,  119. 

railway  and  municipal  bond  cases,  517. 

provision  requiring  amount  of  damages  to  be  determined  by  a  jury,  618  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

uniformity  of  taxation  required  by  Constitution,  750  n. 

rule  as  to  assessments  for  local  improvements,  758. 

rule  as  to  mandamus,  in  favor  of  creditor,  849  n.  on  p.  1029. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  919  n. 

rule  as  to  liability  for  changing  grade  of  streets,  686  n.,  989  n.,  990  n.  on 
p.  1224. 
IRON  GRATINGS, 

in  sidewalks,  usage,  734. 

liability  of  city  where  left  in  insecure  condition,  985  D. 

injuries  by  reason  of  defects,  liability  of  abutter,  1088. 
IRREGULARITIES, 

when  no  ground  for  setting  aside  election,  197  n.,  198.    (See  Elbotions.) 
IRREPEALABLE  ORDINANCES  (see  Monopolibs;.  Ordinances), 

surrendering  public  powers,  void,  97,  715,  716. 
ITALIAN  CITIES, 

in  the  Middle  Ages,  5. 
ITINERANT  DEALERS.    (See  Peddlers.) 


JAIL.    (See  County;  Public  Buildings.) 
JEOFAIL.    (See  Amendment.) 
JOINT  ASSEMBLIES  (see  Meetinos), 

application  of  majority  principle  to,  284.    (See  Majoritt.) 
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JOINT   ASSEMBLIES  —  conHnued, 

effect  of  refusal  of  one  body  to  go  into  joint  meeting,  284  n. 
JOURNAL.    (See  Bscords  aud  DoouBUfiNTs). 
JUDGE, 

in  corporation  court,  431. 
JUDGMENTS  (see  Federal  Courts;  Mandamus)* 

mode  of  enforcement  against  municipalities,  100,  676,  577  n.,  850,  SSlu, 

for  sale  of  property  to  pay  assessment  under  void  ordinance,  291  n. 

purchase  of  judgment  against  creditor  of  city  to  be  used  as  a  aet-oS,  457  n. 

city  may  compromise  judgment  in  its  favor,  477  n. 

in  suit  on  coupons,  when  bar  to  subsequent  suit,  486  n. 

estoppel  by  former  final  judgment  on  demurrer,  522  n. 

lien  of,  on  corporate  real  estate,  576. 

sale  of  private  property  of  municipidity  on  execution,  576. 

liability  of  property  of  individuals  to  sale  on  execution  against  munidp 
pality,  576,  849  n.,  850  n.  on  p.  1031,  962  n. 

dedication,  judgment  in  former  suit,  637  n. 

indictment  and  conviction  for  encroachment  upon  street^  proper  judgmenl» 
659  n. 

effect  of  judgment  in  ejectment  against  municipal  ooqporation,  665. 

against  city  for  work  performed  in  improvement  of  street,  811  n. 

mandamus  to  compel  levy  of  taxes  to  satisfy,  827  n. 

enforcement  of,  by  mandamus^  and  execution,  760  a,  n.,  849-863.    (See 
Injunction.) 

matidamus  is  in  nature  of  execution  of  judgment,  861. 

remedy  in  Federal  courts,  515,  856,  861,  861  o. 

in  mandamus^  and  when  binding,  884. 

in  quo  warranto ^  904,  905  n. 

relief  against  fraudulent  judgment,  919. 

as  to  recovery  back  of  money  from  city  after  payment  on  execution,  941  n. 

mode  of  enforcing  judgments  against  New  England  towns,  576,  849  n^ 
850  n.,  962  n. 
JUDICIAL  ACTS.    (See  Acts;  Powers  and  Duties.) 
JUDICIAL  NOTICE.    (See  Evidence.) 

taken  of  charters,  83. 

not  of  ordinances,  83,  413. 
JUDICIARY  ACT  OF  1789, 

power  of  Federal  courts  to  issue  mandamus  underi  860^  861. 
JUNK   SHOPS, 

defined,  361  n. 

power  of  municipality  to  license,  361  n. 
JURISDICTION  (see  Municipal  Courts), 

of  superior  courts  over  elections,  202-205,  838,  839,  891. 

of  local  tribunals,  427,  434-439. 

constitutional  limitations  on,  430. 

common-law  doctrine  in  respect  to  municipal  courts,  425. 

right  of  superior  tribunals  to  review  proceedings  of  inferior  ooortSi  449* 

of  common-law  courts  as  to  election  and  amotion  of  offioers,  255  n. 
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JURISDICTION  —  continued. 

of  the  council  is  confined  to  the  mnnlcipality,  308  n.  on  p.  887. 
colorable  transfer  of   bonds  cannot  give    Federal   courts   jurisdiction, 

513  n. 
of  United  States  Circuit  Courts  in  mandamus^  860-861  b, 
JURY  (see  Criminal  Offences;  Indictment;  Municipal  Courts), 
whether  municipal  corporations  are  within  constitutional  guaranty  of 

right  to  jury  trial,  67  n.,  75  n.,  432  n. 
summary  convictions,  when  valid,  41 1, 412, 482  n.,  433.  (See  Conviction.) 
right  of  trial  by,  in  municipal  yr  police  courts,  432-439. 
where  right  of  jury  trial  is  given  by  appeal,  430. 
common-law  doctrine  in  respect  to  qualifications  of  jurors,  425. 

not  applicable  in  this  country,  431. 
when  resident  taxpayer  not  competent,  431  n. 
extent  of  right  of  trial  by  jury  at  common  law,  482  n. 
whether  party  claiming  public  office  can  be  denied  right  of  jury  trial, 

200  n. 
assessment  of  damages  by,  in  proceedings  under  power  of  eminent  do- 
main, 618-621. 
as  to  qualification  of  jurors,  431  n.,  607. 
JUST  COMPENSATION.    (See  Eminent  Domain.) 

KANSAS, 

general  municipal  incorporation  act  of,  41  n. 

constitutional  prohibition  of  special  acts  conferring  corporate  powers,  46. 
does  not  include  quasi  corporations,  46. 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

as  to  uniformity  and  equality  of  taxation,  749,  758. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 
KENO  TABLE, 

city  held  to  have  no  power  to  license  keeping  of,  375  n. 
KENTUCKY, 

power  of  legislature  in  respect  to  municipal  and  police  officers,  58  n. 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

prosecutions  for  violation  of  ordinances,  in  whose  name,  429  n.,  436  n. 

liability  of  municipalities  for  change  of  grade  of  streets,  686  n.,  990  a 
on  p.  1225. 

local  improvements  at  expense  of  abutter,  752  n.  on  p.  918,  750. 

as  to  exemption  of  municipal  property  from  taxation,  774. 

LACHES.    (See  Delay.) 
LANDING  (see  Wharves), 

dedication  of  property  for,  649. 
LANDS.    (See  Profbrtt.) 
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LATERAL  SUPPORT  OF  SOIL, 

right  to,  against  municipalities  as  respects  streets,  672, 990  n.  on  pp.  1225, 
1226,  991. 
LAUNDRIES, 

ordinances  prohibiting  work  at  certain  hours,  valid,  141  n.,  319  n.  on 
p.  397. 
giving  arbitraiy  power  to  officers  in  respect  to,  void,  319  n.  on  p.  397. 
as  to  license  to  establish  on  recommendation  of  certain  citizens,  357  n. 
business  may  be  restricted  to  certain  portions  of  city,  400. 
power  to  forbid  business  to  be  conducted  in  building  not  constmcM  of 
brick  or  stone,  404  n. 
LAWYER.     (See  Professions.) 
LEASE, 

power  of  municipality  to  lease  property,  and  mode,  116,  466,  575  n.f  580. 
as  to  necessity  of  corporate  seal,  192  n. 
city  held  to  have  power  to  lease  revenues  of  a  port,  779  n. 
of  railroad  does  not  deprive  lessor  of  power  of  eminent  domain,  728  a,  n. 
right  of  citizen  to  question  power  of  railroad  to  take  lease  of  ferry,  920  n. 
LEGACIES 

to  municipal  corporations  valid,  566. 
LEGISLATIVE  DISCRETION.     (See  Discretion;  Powers.) 
LEGISLATURE  — LEGISLATIVE  POWER  (see  Charter;   Cokstitu. 
TiONAL  Provisions;  Curative  Act), 
organic  limitations  on  legislative  power,  12  a, 
cannot  delegate  its  law-making  power,  44. 
meaning  of  term  '*  two-thirds  of  each  house,"  47  n. 
act  of,  embracing  more  than  one  object,  51. 

may  be  valid  in  part,  51  n.  on  p.  90. 
when  legislative  act  becomes  a  contract,  53,  68. 

whether  one  legislature  can  by  contract  bind  a  subsequent  legislature,  97  n. 
motives  of  legislators  not  inquirable  into  by  the  courts,  811,  812  n. 
whether  this  doctrine  is  applicable  to  acts  of  municipal  bodies,  811-813. 
authority  over  municipal  corporations,  its  extent  and  limitations,  9,  4S, 
52-80,  186. 
leading  cases  on  the  subject  reviewed,  68. 
legislative  sanction  essential  to  lawful  corporate  existence,  87. 
legislative  recognition  of  corporate  existence,  84. 
can  compel  acceptance  of  municipal  charter,  44  and  n. 
may  provide  that  a  statute  shall  cease  to  exist  unless  assented  to  within 

specified  time,  44. 
can  enact  penal  law  to  have  effect  only  in  such  towns  as  may  adopt  it  by 

vote,  44  n.  on  p.  78. 
for  legislature  to  determine  when  general  law  can  be  made  applicable,  48. 
power  of,  over  gas  companies,  55,  691. 

may  confer  on  municipal  corporation  authority  to  regulate  price  of  gMi  5^ 
power  in  respect  to  fines  and  penalties,  57. 
as  to  police  regulation,  142  n.  on  p.  216. 
may  repeal  municipal  ferry  franchise,  56  n.,  68|  114. 
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LEGISLATURE  —  LEGISLATIVE   POWER  —  conHnued. 

legislative  power  to  abolish  and  alter  municipal  corporations,  54,  68-65, 
68  a,  82,  170,  185,  187. 

power  to  confer  exclusive  privil^^ee,  68  a,  n.  on  p.  117,  103  n.,  862  n.  on 
p.  481,  692-695.     (See  Monopoliss.) 

can  compel  building  of  bridge,  74. 

railroad  to  light  road-bed  within  municipality,  714. 

power  as  to  division  of  towns,  64, 187. 

power  to  ^  corporate  boundaries,  182, 188. 

legislative  control  over  municipal  offices  and  officers,  and  over  police  offi- 
cers, 58-60,  144, 210,  229. 

may  delegate  power  to  make  by-laws  and  ordinances,  308. 

may  provide  that  ordinances  shall  supersede  State  law  within  corporate 
limits,  317  n. 

may  authorize  adoption  of  unreasonable  ordinances,  828. 

may  validate  previous  corporate  acts  and  by-laws,  when,  77-79,  419,  544, 
666  n.,  685  n.,  752  n.  on  p.  915.     (See  Cubativs  Acts.) 

cannot  by  special  act  legalize  ordinances,  when,  319  n.  on  p.  398. 

may  invest  municipality  with  power  to  abate  nuisances  summarily,  374  n. 

may  create  and  abolish  municipal  courts,  427. 

power  with  respect  to  municipal  contracts,  66,  69,  443  n.,  457  n.,  465  n. 

grant  of  ferry  franchise  to  municipality  not  in  nature  of  contract,  68. 

is  legislative  grant  of  land  in  fee  a  contract  as  respects  the  State  ?  68. 

power  to  make  contracts  binding  upon  the  municipality,  71,  74  a. 

legislative  control  over  municipal  funds  and  revenues,  56  n.,  61,  62,  68  n. 

but  constitutional  rights  of  creditors  cannot  be  impaired,  63,  67-70,  851, 
854-857. 

cannot  compel  one  municipality  to  contribute  to  payment  of  debts  of 
another,  63  n. 

power  to  compel  municipalities  to  create  debts,  71-74, 544  n.,  746  n ,  831  n. 

to  compel  them  to  recognize  moral  obligations,  75. 

and  to  pay  debts  not  binding  at  law,  75-76  a. 

but  not  unconstitutional  obligations,  76  n. 

may  require  county  to  issue  bonds  to  pay  indebtedness,  74  n. 

may  determine  what  moneys  shall  be  raised  and  expended,  and  what  tax- 
ation imposed,  76  a,  n. 

as  to  control  of  funds  not  raised  by  taxation,  187  n. 

power  to  authorize  aid  in  the  public  defence,  152. 
to  railway  companies,  153  et  seq.,  508  et  seq. 

cannot  annul  completed  subscription  to  aid  railways,  539,  540. 

but 'may  authorize  withdrawal  of  subscription  before  completion,  161  n. 

defective  subscriptions  may  be  cured  and  bonds  validated,  544. 

acts  conferring  public  trusts  upon  municipal  corporations  are  repealable, 
68,  567. 

legislative  control  over  trust  property,  80,  567.     (See  Trustees.) 

has  full  power  over  public  property  of  municipal  corporations,  60-8(^ 
831  n. 

but  not,  probably,  over  their  private  property,  68  and  notes,  68  a,  71* 
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LEGISLATURE  —  LEGISLATIVE  POWER — continued. 

when  legislative  grants  cannot  be  repealed,  68  n.     (See  Coktbacts; 
Repeal.) 

power  in  respect  to  wharves  and  wharfage,  68, 103, 107,  llOu 

may  prescribe  remedy  for  destruction  of  property  by  mobs,  0(U),  960. 

sole  judge  of  necessity  for  exercise  of  power  of  eminent  domain^  580, 6O0. 

may  delegate  power  of  eminent  domain  to  munidpalitieB,  602,  603. 

legislative  authority  necessary  to  the  taking  of  private  property,  500. 

may  authorize  exercise  of  eminent  domain  in  respect  to  supply  of  gaa,  691. 

legislative  power  over  property  dedicated  to  pnbUc  use,  651,  651  a. 

authority  over  streets  and  their  uses,  656  et  hq.    (See  Strrkts.) 

can  repeal  act  legalizing  encroachments  on  streets,  658. 

may  give  special  remedy  for  damages  from  change  of  grade  of  atioet,  688. 

may  compel  laying  out  and  improvement  of  streets,  752  n.  on  p.  013. 

scope  of  power  in  respect  to  use  of  streets  by  railways,  71,  701->705, 717, 
723  a,  724. 

special  constitutional  limitations  on  power,  701  a-701  e, 

authority  of,  how  far  a  protection  to  railway  company,  711. 

power  of,  over  the  subject  of  taxation,  50,  755  n.     (See  Taxation.) 

may  exempt  property  from  municipal  taxation,  62  n. 

autliority  to  change  revenue  and  taxing  powers,  70,  766,  767. 

as  to  delegation  of  taxing  power  to  municipalities,  730-741. 

power  to  release  specific  class  of  taxpayers  from  payment  of  taac,  767. 

authority  in  respect  to  levying  taxes  to  pay  creditors,  840. 

power  over  local  assessments,  77,  752,  761. 

legislation  as  to  assessment  for  sewers,  809  and  n. 

power  in  providing  mode  of  ascertaining  benefits  not  unlimited,  800. 

can  authorize  a  re-assessment,  814.    (See  Ee-Absessmknt;  Taxation.) 
LliiSo£iiii, 

as  to  damages  for  use  of  street  by  railway,  723  d^  n.  on  p.  878. 

improvements  made  upon  land  of  municipality  by,  taxation,  780  n- 
LEVEE, 

land  dedicated  for,  taken  by  a  railroad,  588  n. 

dedication  on  recorded  plat  of  land  as  a  public  levee,  628  n. 

assessment  or  tax  for,  755  n. 

building  of,  entitles  abutter  to  compensation,  990. 
LEVEE  DISTRICT, 

formed  for  reclamation  purposes,  a  public  corporation,  52  n. 

dissolution  of,  rights  of  creditors,  172  n. 
LEVEE  INSPECTORS, 

where  duties  involve  exercise  of  judgment  all  must  act,  283  n.  on  p.  860. 
LIABILITIES.    (See  Aotion  and  Liability;  Contracts;  Ofticb  asd 

Officer;  Powers  and  Duties;  Strbrts;  Torts.) 
«*  LIBERTY  BELL," 

city  enjoined  by  taxpayer  from  appropriating  funds  to  pi^  for  transporti^ 
tion  of,  914  n. 
LIBERTY  POLE, 

not  a  nmsanoe  per  <e,  874  n.  on  p.  440. 
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LIBERTY  FOLE  —  continued. 

municipality  liable  for  injury  caused  by  fall  of,  1018  n. 
LICENSES  (see  Ta^latiox), 

legislative  control  over  cbarter  powers  iu  respect  to^  62,  748. 
State  law  and  charter  provisions  respecting,  86,  868,  748. 
nature  and  extent  of  license  power,  857-862. 
.     diilanotion  between  power  to  «« license  "  and  to  «<  tax,"  115,  857-^1,  748, 
750  n.,  764,  768. 
power  of  municipality  to  exact  licenses  for  revenue  purposes,  828  n.,  357, 

359  n. 
.apedal  constitutional  provision  in  tespeot  to  taxation  held  to  have  no  refer- 
ence to  license  taxes,  858  n. 
no  vested  right  in  profits  arising  from,  62  n. 
power  to  grant  cannot  be  delegated  by  municipality,  96. 
ne^d  not  be  in  writing,  304  n. 

irhen  not  sustainable  under  general  welfare  clause,  825  n. 
when  specific  penalties  are  prescribed  for  failure  to  takeout  license,  839  n. 
power  to  levy  license  tax  discretionary,  not  mandatory,  857. 
6XQ)as)ve  gran(  does  not  exempt  from  liability  to  pay  license  or  tax,  789. 
power  to  license  does  not  authorize  grant  of  exelusive  right,  859  n.,  862. 
right  must  be  plainly  conferred,  361. 
license  tax  not  a  penalty  but  a  debt,  868  n.  on  p.  482. 
in  respect  to  amoui\t  of  fee,  865. 

Q^nirts  will  not  presume  amount  of  license  t^  unreasonable,  865  n. 
ordinance  authorizing  the  licensing  of  occupation  which  is  criminal  under 

general  law,  866  n. 
corporation  has  no  right  to  license  or  maintain  a  nuisance,  874  n.  on  p* 

448. 
granted  by  de  facto  officer  valid,  417  n. 
not  void  for  being  class  legislation,  744,  746  n. 
issue  of,  enforced  by  mandamus,  809  n.,  865  n.,  881  n.,  832  n. 
legislative  act  of  council  must  be  complete  to  reduce  rate  of  license,  809  n. 
power  to  ordain  forfeiture  of,  346. 

to  revoke,  361  n- 
suit  to  enforce  penalty,  410  n.,  417. 
resident  cannot  enjoin  collection  of  license  tax  for  which  he  is  liable, 

914  n. 
illegal  license  tax,  recovery  back,  939-947. 
license^  not  corporate  agents,  953. 
city  not  liable  for  acts  of  licensee,  953,  959  n. 
not  liable  where  council  erroneously  refused  to  grant  license,  958  ru 
no  liability  for  negligence  of  police  officers  because  city  granted  license  for 

exhibition,  975  n. 
Mqnor  traffic  may  be  licensed,  363-365^  768  n.  (See  Liquors.) 

license  (to  sell  liquors)  or  no  license  may  be  submitted  to  vote,  44 

n.  on  p.  78. 
license  to  sell  liquor  not  a  contract,  846  n.,  868  n.  on  p.  482. 
occupation  tax  may  be  required  in  addition  to  liqoor  license,  750  n. 
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LICENSES  —  continued. 

street  railroad  franchise  not  a  mere  license,  68  a,  n.  on  p.  116. 

auctioneers  and  peddlers  may  be  required  to  procure,  86,  396  n^  798  a. 

power  to  license  ferries  construed,  114  n.,  115. 

ferry  license  fee  held  not  to  be  a  tax,  858  n. 

license  tax  on  non-resident  attorneys,  317  n. 

discretion  of  mayor  as  to  granting  licenses  to  peddlers,  819  n.  on  p.  396. 

license  tax  upon  owners  of  tow-boats,  —  regulation  of  oommeroe,  819  n.  ob 
p.  397,  743  n. 

for  sale  of  goods  which  are  within  and  those  not  within  city,  823  n.,  744  n. 

power  to  license  and  regulate  sale  of  meat,  357  n.,  358  n.,  886^  387  a., 
390  n.,  39t)  n.,  757  n.,  793  n. 

power  to  license  public  exhibitions,  360,  750  n. 

to  remove  buildings,  395  n. 

may  be  required  under  power  to  regulate  a  business,  405  n.  on  p.  474. 

for  erection  of  wooden  buildings  within  certain  limits,  405  n.  <m  p.  474. 

to  obstruct  street,  657  et  seq,,  730  et  seq.     (See  Stbeetb.) 

from  persons  using  paved  streets,  682  n.,  762  n. 

exaction  of  license  tax  from  commercial  travellers  and  others,  744. 

from  foreign  corporations,  745,  749. 
LIEN, 

of  judgment  on  real  estate  of  municipality,  576. 

of  mechanics  in  respect  to  municipal  property,  577. 

of  taxes  and  assessments,  and  how  enfor^,  752  n.,  756  n.,  821,  822. 

legislative  power  to  provide  for  assessments,  77. 
LIGHT.    (See  Electric  Lighting;  Gab  and  Gas  Coxpamies.) 
UME  KILN, 

whether  a  nuisance,  374  n.  on  p.  449. 
LIMITATION  OF  ACTIONS  (see  Delay), 

on  coupons  and  bonds,  486  n.,  512  n. 
ordinary  warrants  or  orders,  604  n. 

when  the  statute  commences  to  run,  486  n.,  504  n. 

adverse  possession  against  public  corporations,  563  n.,  667--675,  see  867. 

when  municipal  corporations  bound  by  limitation  statutes,  667,  668,  669, 
671,  673-675. 

charter  may  prescribe  limitation,  675  n.,  937. 

adverse  possession  to  support  dedication,  637. 

for  recovery  back  of  money  paid  for  taxes,  66  n.,  946. 

statute  not  applicable  to  tax  and  local  assessment  suits,  668  n.,  815  n. 

effect  of  inability  to  serve  process  upon  city,  668  n.,  861  d^  n. 

does  not  begin  to  run  against  inhabitants  of  town  until  inoorporated,  668  a. 

doctrine  of  the  civil  law  as  to  adverse  possession  in  respect  to  mimidpili- 
ties,  670. 

in  mandamus  proceedings,  850  n.  on  p.  1032,  864  n. 

in  quo  warranto^  902  n. 
LIMITATION  ON  INDEBTEDNESS  (see  Debts), 

construction  of  special,  constitutional,  and  charter  proTisloDt,  60, 130-188^ 
529  a,  n.,  741. 
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LIMITATION  ON  INDEBTEDNESS  —  conftnw^rf. 

forbids  implied  as  well  as  express  indebtedness,  ISO  n. 

limitation  on  taxation,  150,  162,  786  n.,  742,  769. 

taxation  in  excess  of  constitutional  limitation,  746  n. 

city  having  reached  limit  enjoined  from  carrying  out  a  contract,  914  n. 

injunction  to  restrain  payment  of  debt  in  excess  of  constitutional  limit, 
916  n. 

remedy  to  prevent  creation  of  debt  in  violation  of,  918. 

dty  may  be  enjoined  from  levy  of  tax  to  pay  such  indebtedness,  919  n. 
LIMITATIONS  ON  LEGISLATIVE  POWER  (see  Constitutional  Pro- 

N visions;  Contracts;  Legislature), 

over  municipal  corporations,  12  a,  52  tt  seq, 

leading  cases  on  the  subject  reviewed,  68. 
LIMITED  POWERS, 

of  quasi  corporations,  24  n.,  25. 
LIQUORS, 

license  or  no  license  may  be  submitted  to  vote,  44  n.  on  p.  78. 

prohibitory  liquor  laws  valid,  141  n.  on  p.  213. 

power  to  license,  regulate,  and  tax,  44  n.,  62, 142  n.  on  p.  216, 863-365, 768  n. 

power  to  destroy,  443  n. 

taxation  for  maintenance  of  police  force,  61  n.,  793  n. 

sale  of,  cannot  be  prohibited  under  ordinance  to  regulate,  309  n.,  357  n. 

ordinance  prohibiting  sale  under  penalty  repealed  by  one  prohibiting  sale 
without  license,  314  n. 

by-law  in  relation  to,  not  sustainable  under  general  welfare  clause,  when, 
316  n. 

ordinances  requiring  druggists  to  furnish  statements  in  respect  to  sale  of, 
void,  319  n.  on  p.  396. 

power  to  ordain  forfeiture  of  license  to  sell,  346. 

license  to  sell  not  a  contract,  346  n.,  363  n.  on  p.  432. 

municipality  may  forbid  sale  on  Sunday,  363  n.,  397  n. 

license  fee  not  a  tax,  363  n.  on  p.  432. 

county  may  impose  license  tax  as  well  as  the  city,  363  n.  on  p.  432. 

effect  of  general  laws  respecting  liquor  trade,  364. 

ordinance  ultra  vires,  license  to  sell,  364  n. 

power  to  license  sale  under  general  welfare  clause,  365. 

as  to  amount  which  may  be  demanded  for  license,  365. 

courts  will  not  presume  amount  of  license  tax  unreasonable,  365  n. 

charter  provision  that  sale  may  be  declared  a  nuisance,  365  n. 

when  law  requires  majority  of  citizens  to  petition  for  a  license,  365  n. 

issue  of  license,  mandamus  to  compel,  365  n. 

city  cannot  levy  tax  under  good  order  clause,  403. 

license  granted  by  de  facto  officer  valid,  417  n. 

city  engaged  in  business  of  distilling,  liable  for  United  States  taxes,  457 
n.  on  p.  529. 

negotiable  note  given  for  liquors  required  to  be  purchased,  488  n. 

occupation  tax  in  addition  to  license  may  be  required,  750  n. 

mandamus  to  compel  approval  of  liquor  dealer's  bond,  832  n. 
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LIS  PENDENS, 

not  applicable  in  respect  to  manioipal  bonds,  514»    (See  Notxob.) 
LIVERY   STABLE, 

not  necessarily  a  nuisance,  874  n.  on  p.  449. 
LOCAL  ASSESSMENTS  (see  Strbets:  Taxation  ako  Locai.  Assess- 
ments), 

subject  treated,  chap,  xix.,  735  et  seg, 
LOCAL  COURTS.    (See  Municipal  Courts.) 

LOCAL  IMPROVEMENTS  (see  Abutter;  Notice;  Stilutb;  Taxatkw 
and  Local  Assessments), 

"  public  '*  and  "  local "  improyementB,  constmed,  697  n.,  797  n. 

right  to  make  may  be  made  to  depend  on  vote  of  the  people,  44. 

act  specially  amending  charts  in  respect  to  making,  unconstitutioDal,  41 

power  of  legislature  to  provide  for  improyement  of  city  streets  thioigfa 
commissioners,  58  a,  n. 

delegation  of  power  to  determine  manner  of  making,  96. 

notice  of  hearing  in  respect  to,  266  n.  on  p.  848. 

provisions  as  to  manner  of  voting  and  record  of  vote,  291. 

when  interests  of  obtain  aldermen  directly  involved,  qaestion  as  to 
quorum,  292. 

when  resolution  without  mayor's  signature  ordering  local  impcovementi 

void,  309  n. 
ordinances  in  respect  to,  must  not  be  partial  or  oppressivey  822  n. 
individuals  may  promise  to  pay  portion  of  expense,  458. 
construction  of  charter  provision  as  to  liability  for,  459  n. 
ratification  of  contract  for,  463  n. 
when  required  to  award  work  to  lowest  bidder,  468. 
power  to  make  contracto  for,  452,  480-483,  769  n.,  800,  801,  810. 
contracts  for,  rights  of  contractor,  480-483. 
liability  of  corporation,  480-488. 
rights  and  remedies  of  the  property  owner,  481  n. 
city  liable  for  negligence  of  contractor,  237  n.  on  p.  324. 
contractor  enjoined  from  proceeding  after  repeal  of  ordinance,  814  a. 
council  to  determine  upon  necessity  and  character  of,  779. 
power  to  make  is  a  continuing  one,  780. 
assent  of  abutters  is  jurisdictional,  800-802. 
conditions  precedent  to  abutter's  liability,  811,  812. 
mandamus  to  compel  making  of,  831  n.,  886. 
certiorari  to  revise  proceedings  for,  926. 
mandamus  to  compel  issue  of  bonds,  762  n.  on  p.  914,  881  n. 

to  compel  levy  on  all  texable  property  to  pay,  850  n.  on  p.  1088. 
notice  of  proceedings,  266  n.  on  p.  348,  606  n.,  802  a-804- 
local  assessments  for,  480-482,  736  et  seq.,  796  et  seq,     (See  Taxation.) 

ratification  of  void  local  assessments,  77, 78,  751  n.,  818  n.  (See  Cubativi 

Acts.) 
notice  in  proceedings  to  assess  owners  of  land  for,  606  n.,  802  a-804. 
in  estimating  damages,  proof  that  improvement  was  a  nuisance,  625  n. 
assessment  may  be  authorized  after  improvement  is  made,  656. 
statute  of  limitations  held  inapplicable  to  assessmente  for,  668  n. 
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assessment  for  benefits  against  street  railway,  721  n. 

one  who  joins  in  petitioji  cannot  restrain  collection  of  assessment,  923  n. 

inaction  of  property  owner  will  estop  him  to  object  to  assessment,  024  n. 

irregularities  in  proceedings  may  invalidate  assessment,  936. 

unlawful  tax  for,  exacted  under  color  of  process,  recoverable  back,  941. 

no  liability  for  consequential  damages  from  authorized  public  improve- 
ments, 987  et  seq, 
LOCAL  JUDGES,  JURORS,  AND  WITNESSES,  431. 
••  LOCAL  OPTION  LAWS,"  44  n.  on  p.  78,  808  n. 

mandamus  to  prevent  entry  upon  record  of  vote,  838  n. 
LOCAL  SELF-GOVERNMENT, 

basis  of  monieipal  corporations,  9-12,  44, 183. 

right  incapable  of  legislative  destruction,  45  n.  on  p.  81,  72  n. 

constitutional  provisions  to  secure  right  of,  58  a. 
LONDON, 

condition  in  1685,  8  a,  n. 

case  of  the  city  of,  8,  896. 

public  squares  in,  645  n. 
LOUISIANA, 

recall  of  municipal  powers  conferred  by  legislature,  a  proper  exercise  of 
police  power,  54  n.  on  p.  95. 

whether  municipalities  can  prescribe  punishment  for  offence  punishable 
under  State  law,  368  n.  on  p.  440. 

rule  in  respect  to  mechanic's  lien,  577  n. 

doctrine  in  respect  to  alienation  of  dedicated  property,  652. 

public  corporation  cannot  be  deprived  of  its  rights  by  adverse  possession, 
670. 

use  by  railway  of  batture  in  front  of  New  Orleans  without  compensation 
to  abutters,  701  n. 

construction  of  constitutional  provision  as  to  rate  of  taxation,  69  n. 
requiring  equality  and  uniformity  of  taxation,  750,  756. 

rule  as  to  assessment  for  local  improvements,  752  n.  on  p.  913,  756. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
LOWEST  BIDDER  (see  Contracts  ;  Hioukbt  Bidder), 

provision  requiring  contracts  to  be  let  to,  466-470,  779  n.,  912, 1027  n 

remedy  when  contract  is  awarded  to  another,  468  n. 

as  to  right  to  writ  of  mandamus,  827  n.,  832  n. 

disregard  of  charter  provision  requiring  contracts  to  be  let  to,  912L 

civil  liability  where  city  is  bound  to  let  contract  to^  1027  n. 
LUCRATIVE  OFFICES 

defined,  207  n.  on  p.  291. 

MACADAMIZING  (see  Strekts), 

what  confers  power,  and  what  it  includes,  796,  797. 
McDONOUGH'S  WILL  (see  Trustees  and  Trust  Property), 

for  education  of  poor  in  New  Orleans  and  Baltimore,  sustained,  569. 
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McMICEEN'S  WILL  (see  Trustees  akd  Trust  Property), 

similar  devise  to  Cincinnati  sustained,  570. 
MAGNA  CHARTA, 

allusion  to,  8  J,  68  n.  on  p.  114. 

monopolies  are  in  conflict  with,  362  n.    (See  Monopolies.) 

summary  prosecutions  for  violation  of  by-laws  not  repugnant  to,  433. 
MAINE, 

towns  in.     (See  New  England  Towns.) 

statute  of  Anne  as  to  quo  xoarranto  not  in  force  in,  888  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1228. 
for  defective  streets,  1000  and  note. 
MAJORITY  (see  Committee;  Council;  Elections;  Meetings;  Office 
AND  Officer;  Quorum), 

of  voters,  44  n.  on  p.  79. 

what  is  a  majority  vote,  164  n.,  277,  551  n. 

when  majority  may  lawfully  execute  powers  of  a  public  nature,  288  n.  on 
p.  861. 

extent  of  majority  principle  as  to  committees,  public  officers,  &c.,  283, 
956  n. 

power  to  act  when  by-law  requires  two-thirds'  vote,  288  n. 

contracts  by  majority  of  council,  455  n. 

of  property  owners  or  voters,  consent  of,  521-532, 551, 720* 
MANDAMUS  (see  Chap.  XX.  on  Mandamus), 

subject  treated,  823  et  seq. 

definition,  nature,  and  functions  of  writ,  824-826. 

function  of  writ  in  England,  824. 

office  of  the  writ,  827,  861  a,  n. 

lies  to  give  effect  to  a  clear  legal  right,  when,  830. 

how  it  differs  from  injunction,  826,  829  n. 

remedy  extraordinary  as  distinguished  from  usual  remedy  of  suitor, 
827. 

effect  of  pendency  of  suit  in  equity,  829  n.    (See  Equity.) 

inadequacy  of  ordinary  or  specific  remedy,  831  a. 

respective  functions  of  quo  warranto  and  mandamuSy  844. 

appropriate  remedy  to  compel  performance  of  a  public  duty,  020  n. 

when  granted  or  refused,  611  n.,  827-831  a. 

will  not  lie  where  party  has  right  of  appeal,  830  n. 

writ  will  be  refused  where  it  will  be  unavailing,  850  n. 

discretion  of  court  as  to  granting  of  writ,  864  n. 

not  allowed  where  right  was  merely  equitable,  876  n. 

when  not  issued  and  when  set  aside,  880. 

statute  of  limitations  applicable  to,  850  n.,  864  n. 

equity  will  not  ordinarily  interfere  by  injunction,  883  n. 

if  mandamus  will  lie  injunction  will  not  be  awarded,  906  n. 

remedy  as  respects  mandatory  and  discretionary  powers,  94, 832-837, 949, 
1046  n.     (See  Powers  and  Duties.) 

to  compel  performance  of  ministerial  act,  833, 834. 


INDEX.  1429 

llMmfcNDeMaratothtMetkmi.    Vol.  L  H 1-666 ;  Vol.  IL  H  6M-10Gi 

MANDAMUS  —  continued, 

official  discretion  not  controllable  by,  885,  836. 

writ  as  respects  elections  and  officers,  194, 198  n.,  202,  203,  838-847. 

personal  liability  of  ministerial  officers  for  refusal  or  neglect  to  obey  writ, 
859. 

in  case  of  doubt  as  to  validity  of  election,  court  will  not  interfere  by,  846  n. 

where  corporator  neglects  or  refuses  to  serve  in  office,  841. 

to  admit  to  office,  198  n.,  842-846. 

to  restore  to  office,  248  n.,  255,  847. 

does  not  lie  to  compel  aldermen  to  perform  official  duties  regularly, 
828  n. 

will  not  be  refused  because  officers  may  be  prosecuted  criminally,  829. 

to  council  to  reinstate  alderman,  200  n. 

when  officer  accepts  incompatible  office,  227. 

to  compel  corporation  to  amove  an  officer,  251  n.    (See  Amotion.) 

when  removed  officer  entitled  to,  255. 

approval  of  official  bond,  not  subject  to  review  in  mandamva^  830  n. 

remedy  of  State  where  supervisors  omitted  to  perform  particular  duty, 
831. 

to  enforce  payment  of  official  salaries,  831. 

to  mayor,  county  commissioners,  and  other  officers,  831  n. 

to  Federal  officers,  833. 

to  public  officers  of  a  State,  834. 

title  to  office  cannot  ordinarily  be  determined  in,  881,  892. 

when  title  to  office  may  be  settled  in,  842-847. 

will  lie  to  compel  officer  to  deliver  up  property  of  the  State,  848  n. 

liability  to  civil  action  by  refusal  to  obey  peremptory  mandamus^  850. 

Boutwell's  case  as  to  public  officers,  861  a. 

effect  of  resignations  of  officers,  861  a-861  cf,  884. 

no  abatement  by  death  or  resignation  of  corporate  officers,  861  h. 

change  in  memberahip  of  council  does  not  abate  proceedings,  884* 

against  officer,  right  of  corporation  to  appeal,  884  n. 

to  compel  council  to  act  upon  sufficiency  of  sureties,  214  n. 
correction  of  record,  296  and  n.,  299  n. 

validity  of  ordinances  tested  by,  420. 

to  compel  delivery  and  inspection  of  books  and  papers,  802,  803,  846  n., 
848. 

to  enforce  duties  towards  creditors,  482,  576,  849-861  d, 

by  levy  and  collection  of  taxes,  69  n.,  173,  229,  737  n.,  769  n.,  880  n., 
836  n.,  ^9etR€q. 

appropriate  remedy  to  enforce  rights  of  creditors  of  dissolved  municipal- 
ity, 170. 

judgment  against  county  which  has  no  private  property,  enforced  by, 

576  n. 
in  enforcing  payment  by,  plaintiff  not  restricted  to  particular  property, 

576. 
to  compel  municipality  to  pay  judgments.  New  Jersey  Act,  760  a,  n. 
judgments  not  enforceable  by  mandamus  in  New  England  States,  849  n. 
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bonds  issued  onder  abrogated  statute,  judgment  creditor  not  entitled  to 

mandamus,  851  a. 
when  creditor  must  have  judgment,  850,  853,  856,  860,  861. 
not  necessary  to  show  that  execution  has  been  issued,  850  n. 
is  in  the  nature  of  execution  of  judgment,  861. 
where  creditor  is  entitled  to  have  special  tax  leried,  852. 
rights  of  creditors  as  depending  on  legislation  at  date  of  creation  ol  debt 

854.     (See  Bonds,  Municipal  ;  Debts.) 
remedy  of  bondholder  is  by  mandamus,  not  equity,  855,  861  n.,  861  a. 
creditor  entitled  to  enforce  full  exercise  of  power  of  taxation,  857. 
distinction  between  bonds  and  warrants  as  to  enforcement  by»  862,  86S. 
use  of  this  remedy  by  the  Federal  courts,  515,  769  n.,  856,  860,  861. 

demand  and  refusal  must  be  shown,  856,  861  a,  n.,  863  n.,  866. 

judgment  necessary  in  Federal  oourts,  856,  860,  861. 

State  courts  cannot  interfere  with  Federal  courts,  861,  883. 
application  fbr  the  writ,  how  supported,  864. 

▼erification  on  information  and  belief  merely  not  sufficient,  866  n. 
as  to  what  relator  must  show,  853  n. 
who  may  be  a  relator — official  and  private  relators,  866. 
when  State  may  i^ly  for  writ,  865. 
when  individuals  may,  865. 
demand,  and  what  will  excuse,  866. 
formal  demand  not  always  necessary,  867. 
rule  nisi,  or  notice,  dispensed  with,  808. 
form,  direction,  and  service  of  writ,  869  et  teg, 
requisites  of  the  writ,  869. 
writ  and  information  amendable,  870  n. 

may  be  directed  to  the  corporation  or  its  officers,  861  6,  87L 
official  rather  than  personal  name  advisable,  874. 
must  be  directed  to  officers  in  their  proper  capacity,  874. 
may  be  directed  to  a  ^  facto  officer,  874  n.,  892  n.     (See  Opficb  and 

Officer.) 
misdirection  and  direction  to  right  person  by  erroneous  name,  distinction, 

875. 
service  of  the  writ,  875. 
return  and  subsequent  proceedings,  876,  877. 
course  open  to  respondent  upon  service  of  alternative  writ,  877. 
alternative  writ  is  demurrable,  864  n. 

granted  ex  parte  in  first  instance,  868. 
peremptory  writ,  878-880. 
attachment  to  enforce  obedience,  881-883. 
judgment  in,  884. 
appeal  and  supersedeas,  884  n. 
particular  instances  illustrating  use  and  application  of  writ,  835-897, 

865  n. 
to  enforce  levy  of  taxes,  69  n.,  74  a,  173,  229,  737  n.,  700  a,  n.,  769iu, 
827  n.,  830  n.,  836  n.,  850,  853,  856,  860,  861,  863  n. 
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Federal  court  cannot  acquire  jurisdiction  in  ffHindamut  by  way  of  removal 

from  State  court,  856  n. 
to  compel  levy  of  tazee  after  regular  time,  858. 
to  collect  street  assessments,  482,  609,  614,  8dl  n.,  993. 
to  compel  prosecution  of  local  improvement,  831  n. 
where  council  delay  or  refuse  to  order  sale  for  delinquent  taxes,  881  n. 
to  compel  issuance  of  license^  809  n.,  365  n.,  831  n.,  832  n. 
approval  of  liquor  dealer'a  bond,  832  n. 
holding  of  municipal  court,  424. 

delivery  of  bonds  and  assessment  of  taxes  to  pay  interest,  550  n. 
subscription  to  railroad,  what  municipality  may  show,  551  n. 
to  enforce  payment  of  award  by  sale  of  city  bonds,  008  n. 
duty  to  issue  local  improvement  bonds  enforceable  by,  752  n.  on  p.  914, 

831  n. 
to  compel  levy  of  tax  on  all  taxable  property  to  pay,  850  n. 
to  compel  issue  of  railway  aid  bonds,  826,  831  n. 
as  to  right  of  ''  lowest  bidder  "  to  writ,  827  u.,  832  n. 
to  enforce  contract  altered  into  by  resolution  of  public  body,  830  n. 
on  division  of  town,  lies  to  compel  apportionment  of  money,  831  n. 
to  compel  issue  and  payment  of  orders  or  warrants,  849  n.  on  p.  1030. 
county  subscription  to  railroad  stock,  866  n. 
city  to  take  charge  of  and  maintain  a  bridge,  74. 
whether  proper  remedy  in  cases  of  non-repair  of  bridges  and  highways, 

728  n. 
in  respect  to  building  of  bridges,  836. 
application  to  making  of   local  improvements  and  repair  of  streets, 

836. 
to  compel  building  of  coort-house  and  jail,  835. 
as  to  determination  of  site  for  county  seat,  835. 
to  compel  city  to  ran  a  ferry  as  a  toll  ferry,  837,  867. 
where  owner  has  right  to  surrender  his  estate,  power  to  compel  city  to  tak« 

the  land,  837. 
lies  to  compel  removal  of  obstructions  in  street,  836  n.,  865  n. 
by  successful  bidder  for  street  railway  franchise  to  compel  acceptance  of 

bond,  706  n. 
to  compel  railway  company  to  restore  highway  to  proper  condition,  707  n., 
933  n. 
to  erect  viaducts  at  crossings,  718  n. 
to  grade  street  at  crossing,  1037  n. 
MANDATORY  AND  DISCRETIONARY  POWERS.    (See  Powbbs.) 
MANUFACTURING  COMPANY, 

no  implied  power  in  municipality  to  aid,  161. 
statute  authorizing  issue  of  bonds  to  aid,  void,  508. 
MAP.    (See  Plat.) 
MARKETS  (see  Ordinances), 

power  to  build,  establish,  and  regulate,  141,  858  n.,  380-^89,  635. 
special  powers  in  relation  to,  construed,  386.    (See  Propertt.) 


1432  INDEX. 

TlwMfeienoefAntotlMMetkiDi.    Vol.  L  H  l-^S^  i  VoL  II.  ||  U^IOBS. 

MARKETS  —  continued. 

power  to  purchase  site  for,  and  abandon,  and  change,  880  n.,  382,  384, 447, 

562,  635,  650  n. 
discretionary  power  to  build  market-house  cannot  be  interfered  with,  94,949- 

cannot  be  built  in  street,  383,  660  n. 

erection  in  street  may  be  enjoined,  374  n. 

definition,  380  n. 

grants  by  municipality  creating  a  monopoly,  380,  885  n.,  886  n* 

what  are  the  requisites  of  a  municipal  market,  380  n. 

power  under  general  welfare  clause,  384. 

whether  municipality  may  delegate  to  an  individual  the  right  to  erect,  385. 

extent  of  power  to  establish  and  regulate,  386,  985  n. 

how  far  sales  elsewhera  may  be  prohibited,  386. 

place  and  times  to  be  held  and  kept  open,  384,  886  n. 

city  cannot  abdicate  its  legislative  powers  in  relation  to,  385  n. 
nor  contract  to  create  a  monopoly,  385  n. 

market  stands  in  streets  may  be  prohibited,  887. 

requisites  of  complaints  for  violation  of  ordinance,  387  n. 

power  to  tax  mai'ketmen  must  be  plainly  conferred,  888. 
regulate  is  a  police  power,  389. 

control  of  city  over  tenants,  389  n. 

inspection  ordinances,  330,  344,  390,  892. 

municipality  may  enter  into  partnership  in  relation  to,  472. 

«<  mai'ket  bazaar  '*  subject  to  levy  and  sale,  576  ji. 

no  dower  in  land  dedicated  for  market-house  site,  594. 

words  ''  market  square  "  on  plat  do  not  necessarily  show  dedicatory  intent, 
636  n. 

dedication  of  land  for,  648. 

liability  for  injury  resulting  from  unsafe  condition  of  market-house,  985. 
MARKET-CART 

in  street,  held  not  a  nuisance  per  se,  374  n.  on  p.  449. 
MARSHAL  OF  UNITED  STATES, 

collection  of  taxes  by,  861. 
MARYLAND, 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 

construction  of  provision  restricting  power  to  create  debts,  130. 

municipal  courts  in,  427  n.  on  p.  494. 

damages  for  property  taken  to  be  assessed  by  jury,  618  n. 

rule  as  to  assessment  for  local  improvements,  752  n.  on  p.  919. 

title  to  office  may  be  tried  in  mandamus^  845. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  918. 
MASSACHUSETTS  (see  New  England  Towkb), 

statutory  provisions  respecting  towns,  28  n.|  1000  n. 

quo  warranto  against,  8. 

distinction  between  **  town  '*  and  "  city,*'  28  n.  on  p.  48. 

history  of  change  of  Boston  from  town  to  city,  28. 

power  of  school-district  to  maintain  action  on  contract  to  build  echooV 
house,  43. 
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liability  of  municipal  corporations  to  garnishment  process,  101  n. 

actions  for  breaches  of  by-laws  are  public  prosecutions,  412. 

complaint  for  violation  of  health  ordinance,  in  whose  name,  414  xu 

municipal  courts  in,  427  n.  on  p.  494. 

power  of  selectmen  to  contract,  452  n. 

limitation  on  power  of  towns  to  create  indebtedness,  400  n. 

English  statutes  of  mortmain  not  in  force  in,  562  n. 

doctrine  in,  as  to  submission  to  arbitration  of  assessments  of  benefits  and 
damages,  621  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p.  917. 

town  ways  must  be  established  in  mode  prescribed  by  statute,  637  n. 

abutter  owns  to  middle  of  street,  663  n.    (See  Abuttbb.) 

taxation  for  private  purposes    Boston  Fire,  159  n.,  746  n. 

construction  of  provision  requiring  taxation  to  be  **  reasonable  and  pro* 
portional,'*  750  n. 

statute  of  Anne  as  to  quo  wcarrarUo  adopted  in,  888  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1219. 
civil  liability  for  unsafe  streets  and  highways,  1000  and  n.,  1022. 
MASTER  AND  SERVANT.     (See  Rkspondbat  Supbbiob.) 
MAYOR  (see  Chaps.  IX.,  X.,  Office  and  Officer), 

nature  and  antiquity  of  office,  208,  209. 

integral  part  of  an  old  English  corporation,  35,  260^  871. 

not  a  State  officer,  59. 

powers  and  duties  of,  208,  974. 

provision  made  in  charter  for  election  of,  39. 
and  his  duties  defined,  39. 

should  have  more  power  and  responsibility,  13. 

as  to  increasing  the  authority  of,  37  n.  on  p.  66. 

responsibility  of  mayor  of  English  municipalities,  13  n. 

liability  to  private  actions,  208  n. 

right  to  hold  over,  217.    (See  Office  and  Officer.) 

absence  of  mayor,  when  other  officer  shall  act,  222. 

where  aldermen  pass  unauthorized  ordinance  depriving  mayor  of  office, 
235  n.,  237  n.  on  p.  326. 

notice  to,  when  sufficient,  287  n.  on  p.  322. 

when  mayor's  presence  at  corporate  meeting  is  necessary,  260,  271. 
English  doctrine  not  applicable  here,  271. 

his  presence,  when  an  integral  part  of  special  body,  253  n* 

when  a  member  of  the  council,  273. 

right  and  duty  to  preside,  270,  272.    (See  Presiding  Officer.) 

approval  of  proceedings  of  council,  271  n. 

when  he  has  the  casting-vote,  270,  288  n. 

concurrence  in  passage  of  ordinance,  when  necessary,  278,  809,  482  n. 

signing  of  ordinances  by,  331. 

though  interested  in  street  improvement,  not  disqualified  to  preside  in 
oourt,  &c.,  481  n. 
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judicial  power  of,  427  n.,  434  n.)  437. 

jorisdiction  of  mayor's  court  under  statutefl  or  apecial  oharteiSy  438  n. 

extent  of  juriadiotion  territorially,  438  n. 

may  take  judicial  notice  of  ordinances,  iR^ien,  413  n* 

no  incidental  power  to  execute  appeal  bond,  208  n. 

power  to  remove  pdioe  officer,  210  n.  on  p.  204. 

may  be  employed  by  city  as  an  attorney,  292  n. 

municipal  bonds  signed  by  ex-mayor,  204  ou,  381  il,  500  n.  on  p.  677, 519  n. 

removal  of  officer  by  mayor  not  conclusive,  255  n. 

writ  of  prohibition  against,  in  cases  of  removal,  264  n* 

contract  by,  to  lease  a  city  park,  void,  444  n. 

deed  by  mayor  pro  tern.,  681  n. 

certificate  of  eleotion,  mandamus  in  favor  of  ineligible  person  refused,  827  n. 

fnandamus  to  compel  performance  of  dnf^  aa  presiding  officer,  831  n. 

mayor  to  sign  license,  882  n. 
remedy  to  compel  mayor  to  issue  certificates  of  indebtedness  to  individual, 

849  n.  on  p.  1080. 
power  to  bring  suit  to  test  legality  of  ordinanees,  008  n. 
■where  a  mayor  secretly  oontraeted  to  purchase  ait  a  dSsoount  oity  deben- 

tures,  012  n. 
quo  warranto  to  determine  legal  right  to  office,  026  il 
may  be  personally  indicted  for  neglect  of  duty,  0d8« 
liability  of  city  for  acts  and  oontracta  (^,  074  n. 
MEAT  (see  Markets), 

power  to  license  and  regulate  sale  of,  367  n.,  358  n.,  386,  387  m,  300  n., 

396  n.,  757  n.,  798  n. 
exposure  of  unfit  meat  for  sale,  890  n. 
MECHANIC'S  LIEN 

against  municipal  property,  577. 
MEETINGS,  CORPOICATE  (see  Couhoil;  Majorztt;  Notice;  Quobuh), 
majority  of  voters,  44  n. 
of  old  English  municipalities,  85. 

affairs  of  corporation  must  be  transacted  at  corporate  meeting,  260, 870  n. 
requisites  of  valid  corporate  meeting,  258-261. 
notice  of  corporate  meetings,  262,  285,  286. 

to  whom  and  how  given,  and  bow  waived,  268,  264« 

requisites  of  notice,  264-268. 
meetings,  notice*  &c.,  expressly  regulated  by  English  Mnniolpal  C6ipo- 

rations  Act,  265. 
charter  requirements  as  to  notice  must  be  followed,  263, 264.  (See  Nonci.) 
as  to  proof  of  notice,  266  n. 

notice  in  respect  to  school  meetings  (in  New  Yofk),  266  n.  od  p.  849* 
New  England  town  meetings,  28,  260. 

requisites  of  notice,  266-268. 

time  and  place  of  meeting,  267.  , 

acts  ratified  by  subsequent  legal  meeting,  268  n.,  478. 

when  called  by  persons  acting  under  color  of  autbority«  278  |^ 


INDEX.  1485 

1!lwi«te«ieMantotheMekloiii.    Tol.  L  H  l-^W  •  VoL  n.  H  tti-lOfiS. 

MEETINGS,   CORPORATE  — conaViued. 

when  pereons  vote  who  are  not  qualified,  273  n. 

as  to  mandamus  to  call  public  meeting  (in  Conneotioat),  865  n. 

power  to  adjourn,  269. 
constitution  and  meetings  of  oooncils,  270-273,  872  n. 

major  and  his  right  to  preside,  270-272. 
approval  of  proceedings  by  mayor,  271  n.    (See  Mayor.) 
power  of  presiding  officer  to  maintain  order,  271  n. 
two  conflicting  councils,  remedy,  275^ 
acts  of  de  facto  officers  valid,  276.     (See  Acts.) 
majority  where  the  body  is  indefinite,  277. 

majority  and  quorum  of  definite  body,  278-284.  (See  Majobitt  ;  Quobum.) 
quorum  of  definite  body  essential,  292.     (See  Quorum.) 
concurrence  of  integral  parts,  284,  288,  839,  872. 
number  present  and  acting,  how  proved,  292  n. 
members  present  refusing  to  vote,  majority  of  quorum,  292  n. 
regular  or  staled  meetings,  285,  858. 
mode  of  proceeding  when  convened,  288*292. 

power  of  majority  to  aet  when  by-law  requires  a  two-thirds  vote,  288  n. 
xmfinished  business  at  end  of  session,  288. 
power  to  act  through  committee,  289.     (See  CoBfMiTTBB.) 
power  of  council  to  reconsider  votes,  290. 
ayes  and  nays,  calling  when  requisite,  291,  450  n. 
determination  of  questions  should  be  by  formal  vote,  291  n. 
when  members  of  council  disqualified  to  act,  292. 
signature  of  chairman  to  minutes,  293  n. 
corporation  may  appoint  clerk  pro  tern,,  298. 
power  of  clerk  to  amend  record  after  approval,  297. 
adjourned  meetings,  265,  287,  298. 
special  meetings,  264  n.,  286. 
what  business  may  be  transacted  at  special  or  adjourned  meeting,  264  n., 

265  n. 
effect  of  refusal  of  one  body  to  go  into  joint  meeting,  284  n. 
mandamus  to  compel  councils  to  assemble  in  joint  meeting,  889. 

meeting  to  be  held  to  levy  tax,  858. 
MEMBERSHIP 

in  municipal  corporation,  how  constituted,  9  n.,  40.    (SeeNoN-BEsmSNT.) 
MERCHANDISE, 

taxation  of  capital  employed  in,  784. 
MERCHANT, 

wholesale  and  retail,  licenses  in  each  capacity,  8CT  n. 

license  tax  graduated  according  to  average  stock,  887  n. 
MICHIGAN, 

general  municipal  incorporation  laws  of,  41  n. 

constitutional  restrictions  on  legislative  dominion  over  mxmicipal  Instito* 
tions,  45  n.  on  p.  81,  72,  73. 

Detroit  Park  case,  58  n.,  72,  73. 

constitutional  provision  as  to  municipal  ofllcers,  68. 
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as  to  punishment  by  municipalities  of  offences  which  are  panuhable  under 
State  laws,  368  n.  on  p.  440. 

municipal  courts  in,  427  n.  on  p.  494. 

'*  criminal  offence  "  as  used  in  Constitution  construed,  436. 

doctrine  in  respect  to  contracts  to  laj  patented  payements,  467, 

provision  that  jury  shall  determine  necessity  for  the  taking  of  priTste 
property,  619  n. 

assessment  for  local  improyements,  753,  761  n. 
MILK, 

municipality  may  require  license  for  sale  from  yehides,  369  n. 

powers  with  respect  to  swill  milk,  369  n. 

may  prohibit  sale  of,  396  n. 
MINERAL  DEPOSITS 

ill  public  streets,  ownership  of,  629,  633  n.,  664  n.,  687  n.,  688. 
MINNESOTA, 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 

validity  of  municipal  subscription  to  stock  of  railroads,  153  n. 

whether  municipalities  can  prescribe  punishment  for  offences  ponishable 
under  State  laws,  368  n.  on  p.  440. 

provision  as  to  trial  by  jury  not  applicable  to  eminent-domain  proceedings, 
618  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p.  919. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1225. 
MINISTERIAL  DUTIES.     (See  Powers  and  Duties.) 
MINUTES.    (See  Meetings,  Corporate;  Records  and  Docuxsxts.) 
MISDEMEANOR, 

arrest  for,  without  a  warrant,  210  n. 

conviction  void  when  ordinance  not  passed  in  accordance  with  the  law, 
291  n. 
MISFEASANCE.    (See  Action  and  Liability;  Neolioencs;  Torts.) 
MISNOMER  (see  Name), 

effect  of,  in  grants  or  obligations,  179,  180. 
MISSISSIPPI, 

power  of  municipalities  to  borrow  money,  118  n. 

construction  of  constitutional  provision  in  respect  to  aid  to  nilxoada, 
157  n.,  542  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p. 
919. 

rule  in  regard  to  mandamus  to  compel  levy  of  tax,  849  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1225* 
MISSOURI, 

general  municipal  incorporation  act^  41  n. 

when  cities  may  be  incorporated  by  special  act,  45  n. 

meaning  of  term  **  municipal  purpose  "  as  used  in  Constitationy  49  and  n. 
mayor  not  a  State  officer  within  meaning  of  constitntiona]  provision,  59. 
as  to  liability  of  municipalities  to  garnishment  process,  101  n. 
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power  of  roanicipalities  to  prescribe  punishment  for  offences  punishable 

under  State  laws,  368  n.  on  p.  439. 
constitutional  prohibition  of  municipal  aid  to  railroads,  157  n. 
effect  of  constitutional  provision  on  existing  power  to  aid  railroads,  542  n. 
township  railroad  aid  act  held  unconstitutional,  554  n. 
assessments  for  improvements,  rule  as  to  benefits,  625  n.,  757. 
special  constitutional  provision  respecting  right  to  lay  down  railroad 

tracks,  701  a,  n. 
assessments  for  local  improvements  in,  812. 
taxation  of  vessels  in,  787. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  919  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1223. 
constitutional  provision  requiring  compensatioi^for  property  •*  damaged," 
995  c,  n.  on  p.  1242. 
MISUSER, 

of  dedicated  property,  remedy,  653. 
MOBS, 

authority  of  civil  officers  to  employ  force  for  suppression  of,  208  n. 
destruction  of  building  by,  374  n.  on  p.  448. 
liability  for  property  destroyed  by,  959,  960. 
"  MONOPOLIES  (see  Legislature;  Powers  and  Duties), 
king's  charter  cannot  confer  exclusive  right  of  trading,  33. 
exclusive  rights  of  trading  abolished  in  England  by  the  Act  of  1835,  323. 
are  contrary  to  Magna  Charta,  362  n.  on  p.  430. 
English  statutes  and  decisions,  362  n.  on  p.  430. 
keeping  of  slaughter-house,  when  a  monopoly,  374  n.  on  p.  446. 
exclusive  privileges  in  respect  to  markets,  380,  385  n.,  386  n. 
municipality  may  make  regulations  to  prevent,  390. 
effect  of  fourteenth  amendment  on  power  of  legislature  to  grant,  103  n., 

362  n.  on  p.  431.     (See  Legislature.) 
no  implied  power  to  create,  114,  359  n.,  362,  468,  469,  695,  727. 
in  favor  of  gas  company,  691-696. 
electric  light  company,  91  n. 

water  company,  68  a,  n.  on  p.  117,  362  n.  on  p.  431, 443  n.,  691, 695  n., 
697  n. 

legislative  grants  of  exclusive  right  to  supply  gas  and  water  are  contracts, 

68  a,  n.  on  p.  117. 
exclusive  right  to  construct  railway  in  streets,  695  n.,  715-718. 
exclusive  municipal  grant  will  not  relieve  from  payment  of  license  or  tax,  789. 
mere  taxpayer  cannot  question  power  of  city  to  grant,  916  n. 
MONTANA, 

constitutional  provision  as  to  property  taken  or  **  damaged  "  for  public 

•    use,  618  n. 

as  to  street  railways  and  railway  tracks,  701  a,  n. 
MORAL  OBLIGATION, 

power  of  legislature  to  enforce,  75.    (See  Legislature.) 
MORALS  AND  ORDER.    (See  Good  Order.) 
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MORTGAGE, 

power  to  mortgage  and  pledge  property,  579,  66&    (See  Propebtt.) 
to  secure  railway  aid  bonds^  579. 
water-works  bouds,  579. 
MORTGAGEES  (see  CbeditgrsX 

not  entitled  to  notice  to  build  sidewalk,  80i. 
MORTMAIN, 

statutes  of,  557,  561,  562. 

not  generally  in  force  in  this  country,  562. 
MOTIVES  (see  Legislature), 

of  legislators  not  inquirable  into  by  the  courts,  311,  812  n* 

applicability  of  doctrine  to  municipal  bodies,  811-^13. 

mululnphy's  will 

establishing  charity  ic^  St.  Louis  sustained,  571. 
MUNICIPAL  ASSEMBLIES.     (See  Chap.  X.  sac.  257  el  segJ) 
MUNICIPAL  BONDS.    (See  Bonds,  Municipal.) 
MUNICIPAL  BOUNDARIES.    (See  Chap.  VIIL,  BouifDABns.) 
MUNICIPAL  CHARTERS.     (See  Chap.  V.,  Sec.  81;  Charter.) 
MUNICIPAL  CORPORATIONS.  (See  Charter  ;CoRPORATioifs;CouifTT), 

design  of,  12,  20. 

membership  in,  how  constituted,  9  n.,  40.    (See  Nom-Rbsibeht.) 

electiye  franchise  uniform  and  uniyersal,  9,  10  n. 
not  universal  in  England,  18  n. 

subject  to  control  of  the  l^latnre,  9,  45,  82-80, 188. 

defined  and  classified,  9, 18-20. 

what  included  in  term,  20,  48  n. 

what  is  the  corporation,  21,  35,  40. 

defined  in  English  Municipal  CorporatioDS  Act,  19  n.,  86  n* 

complex  character  of,  14,  21. 

are  bodies  politic  and  corporate,  19,  47. 

how  distinguished  from  private  corporations,  22. 

distinction  between  municipal  and  quasi  corporations,  28,  26. 

public  and  municipal  corporations  distinguished,  22.(SeeTAXiNoDl8TBlCT8.) 

when  public  and  when  private,  26,  72  n.,  74  a,  n.,  172  n. 

may  have  private  property-rights,  27,  66,  08, 68  a. 

public  and  private  rights  distinguished,  66. 

creation  of,  in  England,  82-86  and  notes, 
constitution  of,  prior  to  1835,  85. 

how  created  in  the  United  States,  legislative  sanc^n  essential,  21, 87,82. 

may  exist  by  prescription  in  England,  82. 
in  the  United  SUtes,  87,  84. 

power  of  Congress  to  create  corporations,  88. 

territorial  legislatures  to  create  corporations,  9S^ 

incorporated  under  general  laws,  12,  16,  45. 

special  charters  creating,  39,  45. 

no  particular  form  of  words  necessary  to  create,  42,  82. 

may  be  created  by'implicatiou,  42,  48. 

need  not  specially  accept  charter,  unless  required,  44,  82. 
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existence  of,  cannot  be  collaterally  qaestioned,  43  a,  185  n.,  418. 

constitntional  provisions  as  to  creation  of,  45-51  and  notes. 

may  be  altered  or  abolished  by  legislature,  54,  63-65,  68  a,  82, 170, 185, 

187. 
necessity  for  incorporati(»i  of,  72  n. 
evils  attending  municipal  administration,  11, 12. 
remedy  suggested,  12. 

indebtedness  of,  should  be  limited,  12.     (See  Dbbts.) 
executive  head  should  have  more  power  and  be  ohaiged  with  more  respon- 
sibility, 13. 
correction  of  abuses  in,  16. 
dnty  of  courts  in  regard  to,  16, 168. 
problem  of  satisfactory  municipal  rule,  17. 

powers  of.    (See  Charter;  Contracts;  Couittt;  Ordinancbs;  Pow- 
ers; Property;  Quasi  Corporatiowb  ;  Streets,  &o.) 
extent  of  power,  limitation  on,  80  el  seg» 
complex  powers  of,  analyzed,  17. 
powers  of,  classified,  21. 
incidental  powers  of,  80-91. 
charters,  general  and  special  powers,  81-164. 
dissolution  of,  165  et  seq. 
name,  boundaries,  and  seal,  175-102. 
officers  and  elections,  193-256. 
corporate  meetings,  257-292.     (See  Notice.) 
records  and  documents,  293-305. 
ordinances  and  by-laws,  306-423. 
municipal  courts  and  their  jurisdiction,  424-441. 
eofitracts  of,  442-555. 
corporate  property,  556-582. 

power  of  eminent  domain  may  be  del^ated  to,  583-625. 
rights  respecting  property  dedicated  to  public  use,  626-653  a. 
relations  to  streets  and  public  plaoes,  654-734  c. 
power  of  taxation  and  local  assessment,  735-822. 
mandamus  to  compel  discharge  of  duties,  823-884. 
^pw  toarranto  against,  888-005. 

remedies  to  prevent  and  redreas  illegal  acts,  006-934  a. 
liability  on  contracts,  935-947.    (See  Actions  ;  Contracts.) 

for  torts,  948-1051  a.    (See  Actioks  ;  Neglioekce.) 
MUNICIPAL  CORPORATIONS  REFORM  ACTS  IN  ENGLAND, 
historical  allusion  to,  8. 
the  abuses  and  misrule  which  led  to  the  enactment  of  the  Act  of  1835, 36. 

summary  of  its  leading  provisions,  36. 

organizes  the  municipal  corporations  of  Englaiid  and  Wales  upon  a 
uniform  model,  86. 

defines  who  shall  be  citizens,  36. 
what  the  Acts  apply  to,  19  n. 
political  rights  c^  women  under,  36  n.  on  p.  68. 
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MUNICIPAL   CORPORATIONS   REFORM  ACTS   IN   ENGLAND.- 

continued. 
provision  as  to  name  of  corporatioQ,  176. 
effect  with  respect  to  corporate  meetings,  26L 
notice  onder  the  Act,  265. 
exclusive  rights  of  trading  abolished  by,  823. 
subject  of  by-laws  and  their  penalties  r^^lated  by,  887. 
prevention  and  suppression  of  nubances,  374  n.  on  p.  450. 
mode  of  enforcing  by-laws,  408. 
provide  for  establishment  of  borough  courts,  426. 
regulate  subject  of  charitable  trusts  in  England,  567. 
impose  certain  restraints  in  respect  to  real  property,  575  n. 
powers  conferred  in  respect  to  corporate  funds  and  property  are  piiblie 

trusts,  910. 
MUNICIPAL   COURTS   (see   Conviction;    Criminal   Offkncu;  Ix- 

dictment;  Jury;  Offences), 
in  England  and  at  common  law,  424. 
limited  nature  of  powers  of,  425. 
limited  powers  of,  observations  of  Campbell^  J.,  440  n 
treated  as  the  tribunals  of  the  corporation,  424. 
under  English  Municipal  Corporations  Act,  426. 
American  corporation  courts,  38,  426  a,  427. 
competent  for  legislature  to  establish  and  to  abolish,  427. 
constitutional  provisions  touching  powers  and  jurisdiction  of*  427,  428. 
constitutional  limitations  on  jurisdiction  and  powers,  480,  483. 
distinction   between  corporation  courts  and  general  courts  of  record, 

431. 
t«rm  '*  inferior  court "  defined,  427  n. 
jurisdiction  in  cases  to  enforce  penalties  for  violation  of  ordinances,  410^ 

411. 
will  take  judicial  notice  of  ordinances,  413,  422  n. 
how  and  in  what  name  violations  of  ordinances  to  be  proaeciited,  429. 
citizens  competent  judges,  jurors,  and  witnesses,  431. 
criminal  jurisdiction  of,  368,  428,  434-439. 

police  magistrate  may  issue  process  against  body  of  an  offender,  427  n. 
jurisdiction  under  statutes  or  special  charters,  438  n. 
extent  of  jurisdiction  territorially,  430  n.,  438  n. 
civil  jurisdiction  of,  441. 
summary  proceedings,  when  valid,  482-439. 
review  of  proceedings,  and  mode,  440,  926. 
what  record  of  conviction  should  show,  441  n. 
appeal  from,  does  not  exist  unless  plainly  given,  440  n. 
acts  of  officers  de  facto  valid,  892  n. 
illegal  fines  imposed  by,  may  be  recovered  back,  940. 
MUNICIPAL  ELECTIONS  AND  OFFICERS  (see  Eltctions;   Office 

AND  Officer), 
subject  treated,  chap.  ix.  sec.  198. 
MUNICIPAL  INDEBTEDNESS.    (See  Debts.) 
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MUNICIPAL  INSTITUTIONS, 
historical  view,  1. 

in  Greece,  2;  Rome,  3,  3  a;  Italy,  6;  France,  6,  10;  Spain,  7;  Russia, 
7  a;  England,  8;  America,  8a-8d,  0,45n.;  evils  of  manicipal  rale,  11, 
12;  saggestions  for  reform,  12. 
Talue  of  the  American  system,  10,  17. 
MUNICIPAL  MEETINGS.    (See  Meetings.) 
MUNICIPIA, 

in  ancient  Rome,  3. 

NAME   (see  Chap.  VIII.  on  Corporate  Name,  &c.,  175), 

corporate  name  may  be  changed,  85,  171,  172  n.,  176, 178. 
but  municipality  cannot  change  its  charter  name,  175. 

may  have  more  than  one,  when,  175. 

omission  from  charter  or  act,  when  not  defective,  42. 

essential,  175. 

how  given  or  acquired,  175. 

under  English  Municipal  Corporations  Act,  176. 

prescribed  by  charter,  177. 

by  reputation,  178,  870. 

municipality  cannot  extinguish  its  debts  by  changing  its  name,  170  n.  on 
p.  252. 

change  of  identity  not  necessarily  involved  in  change  of  name,  171, 172  n., 
176  n.,  178  n. 

in  what  name  to  sue  and  be  sued,  176,  181,  287  n.,  822  n.,  871,  884. 
to  enforce  ordinances,  414  n.,  416,  420. 

grants  of  property  not  affected  by  change  of,  172  n.,  560  n. 

effect  of  misnomer  in  grants,  &c.,  170,  572  n.,  580  n. 

grants  to  and  by  corporation  in  the  corporate  name,  560,  581. 

mandcantUf  in  what  name  to  be  directed,  870-874,  884  n. 

suits  by  officers,  in  what  name,  237  n.,  822  n. 

to  prevent  illegal  corporate  acts,  in  whose  name,  000  et  $eq. 
NATURAL  STREAMS 

and  surface  water,  distinction,  1038. 
NAVIGATION.     (See  Public  Landing;  Wharves.) 
NEBRASKA, 

constitutional  prohibition  of  special  acts  conferring  corporate  powers  con- 
strued, 46  n. 

doctrine  as  to  implied  power  of  municipalities  to  borrow  money,  118  n.,  110  n. 

power  of  county  commissioners  to  levy  a  *'  sinking-fund  tax,"  136  a,  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

municipality  can  prescribe  punishment  for  offence   punishable  under 
State  law,  368  n.  on  p.  440. 

prosecutions  under  ordinances,  in  whose  name,  420  n. 

construction  of  constitutional  provision  limiting  municipal  indebtedness, 
520  a,  n.  on  p.  610. 

special  constitutional  provision  respecting  street  nulroads,  701  a,  xu 
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occupation  tax  upon  liquor  dealers,  in  addition  to  lieenae,  750  n. 
assessment  for  local  improvementSy  752  n.  on  p.  020»  758  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
constitutional  provision  requiring  compensation  for  property  *'  damaged,* 
995  c,  n.  on  p.  1243. 
NEGLIGENCE  (see  Actions;  Bbii>oes;  Sewers;  Streets;  Torts), 
basis  of  implied  or  common-law  municipal  liability,  980-983.   (See  Cnr 

Corpouation;  Common  Law.) 
implied  liability  for  negligence  of  officers,  66  n.,  961  et  teq.j  988. 
as  to  liability  of  officers  to  corporation  for  negligence,  236. 
liability  of  city  for  negligence  of  contractor  in  making  public  impiovt- 

ment,  237  n.  on  p.  824. 
not  liable  for  negligence  of  steam-boiler  inspector,  968  n. 
rule  as  to  negligence  of  co-servants  not  applicable  to  municipal  ofl&oers, 

974  n.,  980  n.,  1024  n. 
liability  as  property  owner,  985-986. 

as  owner  of  gas-works,  954,  979  n.,  983  n.,  986  n. 
as  owner  of  water-works,  954,  974  n.,  984. 
city  not  liable  for  injuries  caused  by  the  fall  of  an  insecure  waU  npon 

private  property,  950  n. 
injury  by  reason  of  slippery  sidewalks,  contributory  negligence,  1006L 
onus  to  g^ve  affirmative  evidence  of  negligence  is  on  plain tifif,  1011  n. 
ground  of  liability  for  injuries  by  reason  of  falling  substanceSt  101ft. 

for  defects  in  streets  1015,  1019, 1020. 
plaintiff  must  be  free  from  contributory  negligence,  1020. 
doctrine  as  to  notice  and  contributory  negligence  sunmiarixed,  1026. 
of  abutting  owner  in  respect  to  street,  liability,  1032. 
ground  of  liability  for  defective  sewers,  1039  n.,  1046,  1048-1051. 
NEGOTIABLE  PAPER  (see    Bonds,  Municipal;  Borrowiko  Moket; 
Contracts;  Orders  or  Warrants ;  Railroads;  Mandamus), 
power  of  municipal  corporations  to  issue,  12, 117-129,  158,  484-507  a. 
quasi  corporations  have  no  implied  power  to  issue,  123. 
NEVADA, 

municipal  courts  in,  427  n.  on  p.  494. 
NEW  ENGLAND  TOWNS, 
historical  view  of,  9. 
their  number  and  freedom,  9. 
peculiar  and  distinctive  character,  28,  270. 
distinction  between  "town  '*  and  *<city,"  28  n. 
summary  of  leading  statutory  provisions  in  Massachusetts,  28  n. 
origin  of  cities  in  Massachusetts,  28. 
how  general  affairs  administered,  28  and  n. 
corporate  right  to  representation  in  legislature,  28  n.  on  p.  47. 
difference  between  New  England  towns  and  English  mnnioipttl  ooipora- 

tions,  29. 
limited  powers  of,  30. 
for  what  purposes  money  may  be  raised  and  taxes  leried,  80. 
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cannot  give  away  money  raised  by  taxation,  80  n. 

powers  and  duties  of  selectmen,  30  n.,  148  n. 

powers  of  selectmen  in  respect  to  contracts,  283  n^  452,  455. 

no  implied'  promise  to  indemnify  selectmen  for  damages  compoliorily 
paid  by  them,  30  n:  on  p.  54. 

can  erect  town  hall,  but  not  place  of  amusement,  80. 

annexation  of  town  to  city,  185  n. 

town  meetings  in  New  England,  28,  266.     (See  Meetikgs.) 
notice  and  adjournment  of,  266-269.     (See  Notice.) 

requisites  of  notice  and  mode  of  giving,  and  proof  of,  266-268. 

recording  notice  of  meeting,  266  n. 

majority  present  may  act  and  bind  all,  277.    (See  Majority.) 

amendment  of  record  of  meeting,  294,  295. 

mode  of  enforcing  judgments  against,  576,  849  n.,  850  n.,  962  n. 

power  with  respect  to  highways,  681  n. 

as  to  right  to  remove  soil  from  one  highway  for  use  on  another,  687-689. 

when  liable  for  neglect  of  public  duty,  961  et  seq. 

limited  liability  for  torts,  961,  962,  979,  996  et  seq. 

statutory  and  implied  liability  for  torts,  964. 

liability  for  defective  town-house,  964  n. 

of  towns  and  cities  for  defective  highways,  1000  €t  ieq.     (See 
Streets.) 
NEW  HAMPSHIRE  (see  New  England  Towns), 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 

rule  as  to  liability  for  unsafe  highways  and  streets,  1000  and  n. 
NEW  JERSEY, 

constitutional  prohibition  of  special  acts  conferring  corporate  power  con- 
strued, 46  n.  on  p.  82. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

doctrine  as  to  power  of  municipalities  to  borrow  money,  122  n. 

to  whom  revenue  must  be  paid  on  dissolution  of  corporation,  174  n. 

municipal  courts  in,  427  n.  on  p.  493. 

special  constitutional  provision  respecting  street  railways  and  railway 
tracks,  701  a,  n. 

assessments  for  local  improvements,  752  n.  on  pp.  914,  918,  760  a,  761  n. 
on  p.  937. 
change  of  judicial  decision  and  its  effect,  760  a. 

amendment  to  mandamus  act,  760  a,  n. 

Insolvent  Municipalities  Relief  Acts,  760  a,  n. 

rule  as  to  mandamus  in  aid  of  creditors,  849  n. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
NEW  ORLEANS, 

annexation  of  territory  to  city  of,  68. 

rights  and  powers.in  respect  to  wharves,  108  n.  on  p.  165. 
,    McDonough's  devise  for  education  of  poor,  valid,  569. 

use  of  batture  by  railway  company  without  compensation  to  abutters,  701  n. 
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charter  provisioa  '*  to  regulate  streets  "  constroed,  718. 
NEW  YORK, 

organization  and  powers  of  towns  in,  41  n. 

construction  of  constitutional  provision  requiring  object  of  legialatiTe  aet 
to  be  expressed  in  title,  51  n. 

Arcade  Underground  Railway  case,  51  n.,  701  c. 

Broadway  Surface  Railway  case,  53  u.,  68  a. 

constitutional  restriction  on  power  of  legislature  over  municipal  corpora. 
tions,  58  a. 

construction  of  constitutional  provision  limiting  indebtedness,  136  ft. 

validity  of  municipal  subscriptions  to  stock  of  nulroads,  153  n. 

construction  of  constitutional  provision  in  respect  to  aid  to  railroads, 
157  n. 

legislative  power  to  create  inferior  courts  and  define  jurisdiction,  427  n. 

lieu  of  contractors  for  erection  of  public  buildings,  577  n. 

damages  to  be  assessed  by  jury,  construction  of  provision,  618  n.,  620. 

result  of  cases  as  to  rights  of  abutter  and  of  the  public  in  streets,  656  6. 
(See  Abutter.) 

elements  essential  to  right  of  railway  company  to  occupy  streets,  663  n. 
on  p.  792. 

constitutional  limitation  on  legislative  power  over  streets  and  their  uses, 
701  a-701  c. 

effect  of  constitutional  amendment  concerning  power  of  legialatore  o>fer 
old  charters,  701 6,  n.  on  p.  840. 

Elevated  Railway  cases,  701 6,  n. 

underground  street  railways,  701 6,  n. 

use  of  street  or  highway  for  steam  railroad  is  an  additional  burden,  703  n. 

legislation  in  respect  to  elevated  railways  in  streets,  723  a-723  d. 

construction  of  Rapid  Transit  Act,  723  a,  n.,  905  c,  n.  on  p.  1241. 

taxation  and  assessment  for  local  improvements,  752  n.,  754. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

doctrine  as  to  equitable  relief  at  instance  of  taxpayer,  920. 
liability  for  defective  streets,  1022. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 
NEW  YORK   CITY, 

frauds  in  government  of,  12  n.,  913. 

financial  and  general  condition  in  1888,  17  n. 

Arcade  Underground  Railway  case,  51  n.,  701  e. 

rights  to  real  estate  acquired  under  its  ancient  charters,  68. 
and  powers  in  respect  to  wharves,  103  n.  on  p.  165. 

departments  of  city  government  cannot  be  sued,  935  n. 

liability  with  respect  to  departments  of  city  government,  974  n. 

liable  for  negligence  of  employees  of  bridge  trustees,  974  n. 

liability  as  owner  of  Croton  water-works,  974  n.,  984. 

made  liable  by  statute  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 
NICHOLSON  PAVEMENT  (see  Lowest  Bidder;  Patbntbd  Pavemext), 

power  to  contract  for,  467,  468,  752  n.  on  p.  918. 
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NIGHT-WALKING, 

ordinance  prohibiting,  is  proper  police  regulation,  393  n. 
NOISE, 

unusual  noises,  when  nuisances,  374  n.  on  p.  448. 

whether  an  element  of  damage  entitling  abutter  to  compensation,  723  (/,  XL 
NON-FEASANCE.     (See  Torts.) 
NON-RESIDENT  (see  Residence;  Voter  and  Voting), 

whether  eligible  to  corporate  office,  105. 

ordinances  in  respect  to  stray  animals  owned  by,  329,  348  n.,  351  n. 

whether  non-residents  bound  by  ordinances,  324  n.,  348  n.,  354,  355. 

question  whether  party  resides  within  limits  embraced  by  ordinance  is 
one  of  fact,  355  n. 

taxation  of,  where  law  authorizes  tax  upon  residents  only,  317  n. 

cannot  be  taxed  for  using  streets,  682  n.,  792  n. 

discriminating  taxes  against,  void,  743,  744,  750  n.,  792. 

holder  of  city  certificates  not  a  holder  of  property  within  its  limits,  786  n. 

liable  to  taxation  the  same  as  residents,  when,  791. 

right  of  action  against  city  for  illegal  seizure  of  property,  971  n. 
NON-USER  (see  User), 

abandonment  of  street  will  not  be  presumed  from,  666  n.  on  p.  796. 

charte;r  cannot  be  forfeited  for,  in  collateral  proceeding,  896  n. 
NORTH  CAROLINA, 

organization  of  towns  in,  41  n. 

municipal  courts  in,'  427  n.  on  p.  494. 

cannot  exercise  summary  jurisdiction  in  respect  to  criminal  offences, 
434. 
NORTH  DAKOTA, 

constitutional  provision  as  to  property  taken  or  "  damaged*'  for  public 
use,  618  n. 

special  constitutional  provision  respecting  street  railways,  701  a,  n. 
NOTES  (see  Scrip), 

corporate  seal  affixed  to  note  makes  it  a  specialty,  192  n. 

notes  to  circulate  as  money,  127,  447  n.,  448,  461,  487  n« 
NOTICE, 

of  election,  when  requisite,  197.     (See  Elections.) 
mandamus  to  compel  officer  to  g^ve,  839. 

notice  to  officer  of  his  amotion,  235  n.  on  p.  819. 

corporation  through  its  officers,  287  n.  on  p.  322. 
officer  of  proceedings  to  amove,  249-254. 

notice  of  corporate  meetings,  262-268.     (See  Meetings,  Corporats.) 
New  England  town  meetings,  266-268. 

to  whom  to  be  given,  how  given,  and  how  waived,  263,  264. 

charter  requirements  as  to  notice  must  be  strictly  followed,  263,  264. 

in  respect  to  school  meetings  Tin  New  York),  266  n.  on  p  348. 

time,  place,  and  object  of  meeting  to  be  stated  in,  267,  268. 

charter  usually  provides  for  notice  of  meetings,  270. 

of  meetings,  how  g^ven  when  requisite,  285,  286. 

requirement  to  give  notice  of  annual  meeting  is  directory,  900  n. 
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NOTICE  ~  continued, 

under  English  Manicipal  Qorporations  Act,  265. 

to  appear  before  committee,  289  n. 

council  bound  by  notice  to  previous  council,  288  n. 

to  corporator  or  member,  effect,  805  n. 

to  owner  of  animals  running  at  large,  348-350. 

penalty  cannot  be  imposed  without,  414  n. 

of  ordinances,  856,  416,  606,  803. 

sufficiency  of  notice  to  accused,  414  o^ 

ordinance  void  for  want  of  proper  notice  to  persona  interested,  419  n. 

of  non-payment  of  warrant,  not  necessary  before  action  commenced,  501. 

lis  pendens  not  applicable  to  municipal  bond  cases,  514. 

municipal  bonds,  effect  of  failure  to  give  notice  of  election,  525. 

by  publication  of  theft  of  bonds,  rights  of  bona  fide  holder,  555. 

of  proceedings  to  take  property  for  public  use,  606. 

of  proceedings  to  open  streets,  &c.,  606,  981  n. 

local  improvements  and  assessments,  notice  of  proceedings,  266  n*  on  p. 
348,  606  n.,  802  a-804. 

if  proper  notice  is  not  given  certiorari  lies,  804,  926  n.,  927  n. 
what  notice  is  sufficient,  804. 

to  remove  unsafe  sidewalk,  failure  of  abutter  to  comply,  804  n. 

notice  dispensed  with  in  application  for  mandamus^  868. 

to  bind  official  successor,  notice  of  mandamus  proceedings  essential,  884. 

notice  of  defect  causing  injury,  what  allegation  sufficient,  980  n. 

when  notice  essential  to  corporate  liability,  113  n.,  1017  n.,  1020,  1024- 
1026, 1034. 
NOVATION, 

unpaid  warrant  not  novation  of  original  debt,  501  n. 
NOXIOUS  TRADES.     (See  Trades.) 
NUISANCES  (see  Health;  Ordinances;  Police  Powers;  Streets), 

power  to  prevent  and  abate,  95,  141,  314,  374-378,  396  n. 

how  power  must  be  exercised,  95. 

construction  of  this  power,  142,  374-378. 

extent  of  municipal  power  with  respect  to,  379. 

mode  of  abatement,  91  n.,  378.    (See  Equity;  Indictmext. 

power  of  legislature  to  authorize  city  to  acquire  lands  to  be  rmised  and 
drained  to  abate  nuisance,  589,  598. 

power  of  municipality  to  exercise  authority  beyond  corporate  limits, 
184  n.,  358  n.,  374  n.  on  p.  448.    (See  Boundaries.) 

power  to  abate  is  a  portion  of  police  authority,  874  n. 

legislature  may  invest  municipality  with  power  to  abate  summarily,  374  n. 

power  to  abate  must  be  reasonably  exercised,  378  n. 

liability  of  city  for  failure  to  exercise  the  power,  378  n. 

general  power  over,  375. 

powers  under  English  Municipal  Corporations  Act,  374  n.  on  p.  450. 

what  are  nuisances  ?  374,  660. 

are  of  two  kinds  —  public  and  private,  374  n. 

meaning  of  the  word,  374  n. 
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what  are  and  what  are  not  naisances  per  «e,  enumeration,  374  n.,  660  n. 

corporation  has  no  right  to  license  or  maintain,  374  n.  on  p.  448,  378  n. 

suppression  of  houses  of  ill-fame,  876.    (See  Bawdy  Houbks.) 

upon  rivers  within  city  limits,  377. 

power  to  demolish  buildings,  378.     (See  Firb.) 

ordinance  declaring  animals  running  at  large  to  be,  329.   (See  Andcals.) 

charter  provision  that  sales  of  liquor  might  be  declared  a  nuisance,  365  n. 

market-houses  on  public  streets  are,  383. 

wooden  awning  may  be  a  nuisance  which  city  should  remove,  1013.    (See 

Awnings.) 
blasting  of  rocks  in  vicinity  of  another's  dwelling-house  is  a  nuisance, 

1030  n. 
in  streets,  and  remedy,  639  n.,  657-661,  680,  730-734  6,  1032-1034. 

private  and  public  damage  from,  730  n. 
liability  of  author  of  nuisance,  109  n.,  660,  1032-1037. 
steam  engine  in  street  not  necessarily  a  nuisance,  684,  730  n. 
where  sewer  becomes  a  nuisance,  375  n.,  660  n.  on  p.  786,  1046  n.,  1047. 
legislature  may  legalize  obstructions  in  streets,  657. 
what  adjoining  owner  must  show  to  maintain  action  for  damages,  660  n. 

on  p.  786. 
where  use  of  gutters  by  individuals  results  in  a  nuisance,  681. 
unauthorized  use  of  street  by  railway  company,  708.     (See  Raulroads.) 
railway  in  street  may  become  a  nuisance,  713,  730  n. 
obstruction  of  streets  by  railway  cars,  713. 
private  structures  erected  on  public  squares  are  indictable  nuisances,  645, 

669. 
county  not  liable  where  jail  becomes  a  nuisance,  23  n.,  963  n. 
extension  of  street  so  as  to  bring  existing  nuisance  within  its  limits, 

966  n.,  985  n. 
indictment  will  lie  for  public  nuisance,  374  n.  on  p.  447,  378,  659,  660. 

(See  Indictment.) 
person  accused  of  maintaining,  entitled  to  jury  trial,  433  n.  (See  Just.) 
when  equity  will  interfere,  374  n.  on  p.  450,  375  n.,  378  n.,  379,  405  n.  on 

p.  473.  (See  Equity;  Injunction.) 
indictment  of  corporation  and  officers,  932,  933.     (See  Indictment.) 
city  not  liable  for  failure  to  abate,  951. 

liable  for  authorizing  a  nuisance  in  street  in  violation  of  statute,  953  n. 
liability  of  city  where  it  becomes  necessary  to  create  a  nuisance,  955  n. 
as  to  corporate  liability  for  maintaining  public  nuisance,  985  a. 
wrongful  acts  of  abutters  and  others  creating  nuisance  in  street,  liability, 

1032. 
NUNC  PRO  TUNC  ENTRY, 

when  it  may  be  made  in  corporate  records,  291,  297  n. 


OATH  AND  BOND  OF  OFFICE  (see  Bonds,  Official), 
power  to  require  oath  and  bond,  214. 
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OATH   AND  BOND   OF  OFFICE  — continued. 

when  necessary  for  the  officer's  protection,  215. 

official  bonds,  when  valid,  216.. 

mandamus  to  compel  council  or  proper  offioer  to  act,  214  n.,  8i0  n« 

failure  to  take  oath  and  give  bond  by  time  preeoribed,  214. 

when  oath  a  condition  precedent,  215. 
OBLIGATION    OF    CONTRACT.     (See   Constitutional    Proyisioks; 

Contracts;  Leoislatuke;  Repeal.) 
OBSCENE  LANGUAGE, 

corporation  court  may  punish  person  for  using,  435  n. 
OBSTRUCTIONS   (see  Nuisances), 

to  navigation,  377. 

to  streets,  657  et  seq  ,  713,  730.     (See  Indictment;  Streets.) 

remedy  of  city  for,  659,  662. 

abutter,  661  (See  Abutter.) 
OCCUPATIONS  (see  Licenses;  Taxation), 

power  to  license,  regulate,  and  tax,  357--362,  866  n.,  746  n.,  764, 768^  785, 
791-793. 

offensive  trades  and  occupations,  374  n.,  405  n.  on  p.  473. 
OFFAL, 

license  to  remove,  369. 
OFFENCES  (see  Convictions;  Criminal  Offences;  Jury;  Municipal 

Courts), 

power  to  enact  ordinances  relating  to  public  offences,  366-368,  432. 

summary  proceedings  to  enforce,  432-439. 

summary  convictions  for  petty  offences,  411  n.,  432  n. 

distinction  between  offences  essentially  criminal  and  petty  offences,  439. 

rescue  of  municipal  offenders,  403. 

single  offence  cannot  be  multiplied  into  many,  342,  343. 

continuing  offence,  343  n. 

actions  for  penalties,  offence  must  be  specified  with  reasonable  certainty, 
413  n. 

conviction  must  be  for  same  offence  for  which  defendant  is  prosecnted, 
415  n. 

same  act  cannot  be  punished  by  State  and  by  municipality,  360-368^ 
432  n.,  434-438. 
OFFER  OF  REWARDS  (see  Reward  for  Offenders), 

when  valid  and  binding  on  municipalities,  189. 

may  be  revoked,  139  n. 
OFFICE  AND  OFFICER  (see  Chap.  IX.  on  Municipal  Elections  and 
Officers  ;  Amotion  and  Disfranchisement), 

extent  of  legislative  authority  over  municipal  offices  and  officers,  45  n., 
58,  58a,  60  n.,  197  n.,  229.     (See  Park  Commissioners.) 

distinction  between  State  officers  and  municipal  officers,  58,  59. 

police  officers  are  State  officers  and  not  municipal,  58,  00,  210.     (See 
Police  Officers.) 

mayor,  antiquity  and  nature  of  office  of,  208,  209.    (See  Matob.) 

water  and  sewer  commissioners  are  monioipal  offioerst  58. 
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water  committee  held  to  be  agents,  not  officers,  59  n.    (See  Committee.) 

ooancilmen  are  **  civil  officers,"  59  n.  t 

official  character  of  city  recorder,  427  n. 

power  to  create  offices  and  appoint  officers,  206,  207. 

mode  of  election  and  appointment  of  municipal  officers,  58,  212.     (See 

Elections.) 
presumption  of  regularity,  213. 
are  the  agents  of  the  corporate  body,  166,  531. 
failure  to  elect  officers  will  not  dissolve  the  corporation,  166. 
effect  of  division  of  county  on  terms  of  office  of  officials,  189  n. 
whether  non-residents  can  be  elected  to  office,  195.   (See  Non-Resident.) 
inaccurate  designation  of  name  of  the  office  voted  for,  198. 
legislative  prohibition  against  creating  new  offices  does  not  apply  to  ordi- 

nary  servants,  207  n. 
power  of  municipality  over  its  own  officers,  212. 
when  appointment  not  revocable,  214  n. 
prospective  appointment  to  public  office,  214  n. 
re-election  of  expelled  member  of  council,  248. 
corporation  may  appoint  clerk  pro  tern.,  293. 
duties,  powers,  and  rights  of  one  officer  cannot  be  conferred  upon  another, 

233  n. 
where  authority  is  to  be  exercised  by  two  officers  both  should  act,  283  n. 

on  p.  361. 
application  of  majority  principle  to  public  officers,  283.    (See  Majority.) 
quo  warranto,  to  test  title  to  office,  198  n.,  202,  275  n.,  802  n.,  845,  846, 

892.     (See  Quo  Warranto.) 
whether  mandamus  appropriate,  842-847,  892. 
no  jurisdiction  in  equity  to  determine  title  to  office,  275  n.,  844.     (See 

Equity.  ) 
certificate  of  election  or  commission  prima  facie  evidence  of  title,  204  n. ,  892. 
governor  will  not  be  restrained  from  granting  commission,  890  n. 
delegation  of  power  by  municipal  council  to,  96. 
whether  subject  to  garnishment  process,  101. 
official  discretion  not  subject  to  judicial  control,  882  et  »eq, 
previous  unauthorized  act  will  not  estop  officer  from  acting  in  his  public 

capacity,  972  n. 
presiding  officer  of  council,  270.    (See  Council;  Presiding  Officer.) 
oath  and  official  bond  and  sureties,  214-216. 
duration  of  official  term,  217. 

right  to  hold  over,  217-221, 229  n.,  838, 839, 874  n,    (See  Holdino  Over.) 
vacancies  in  offices,  222.     (See  Vacancy  in  Office.) 
refusal  to  serve  in  office,  223. 
resignation  of  municipal  offices,  224. 

after  issue  of  writ  of  mandamus^  861  a-86l  d 
acceptance  of  incompatible  office,  225-227,  427  n.  on  p.  494. 
vacation  by  abandonment,  195  n.  on  p.  278,  228.  ' 
compensation,  power  of  corporation  to  fix  and  changet  22^282. 
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OFFICE   AND  OFFICER  —  con/mtKs<f. 

power  of  council  to  compensate  committee  for  cnsUHnmry  8erTieM,59D. 
^     cannot  be  reached  bj  garnishment  i^xKsesSy  101. 

officer  cannot  claim  reward  for  doing  what  it  is  his  duty  to  do^  138, 
234  n. 

mode  of  compensation  of  police  ofifioers^  210  n. 

acceptance  of  amount  fixed  as  salary  of  municipal  officer,  230  n. 

legislature  may  authorize  reduction  during  officer's  term,  281  n. 

power  to  change  does  not  include  power  to  abolish,  231  n.,  817  n. 

additional  or  extra  compensation,  233,  234,  466  n.,  477,  575  n. 

when  officer  cannot  recover  for  expenset,  233  n. 

where  officer  is  improperly  removed,  230  n.,  235. 

what  is  necessary  to  give  right  to  salary,  235  n. 

liability  of  intruder  to  officer  dejure^  235  n. 

duties  of  officer  may  be  increased  though  salary  remains  unchanged, 
233,  234. 

when  salary  is  fixed  by  ordinance  it  cannot  be  changed  l^  a  com- 
mittee, 233  n. 

right  of  set-o£E  denied  to  municipal  officer,  235  n.  on  p.  819. 

mandamus  to  compel  payment  of  salary,  881. 

unauthorized  compensation  to  officers  enjoined  in  equity,  910  n. 

bond  to  an  officer  to  secure,  910  n. 

right  of  discharged  employee  oi  fire  department  to  soe  city  for  talaiy 
accruing  thereafter,  976  n. 
when  city  or  town  may  indemnify  its  officers,  147, 148,  447  n. 
acts  of  de  facto  officers  valid,  189  n.,  197  n.,  215, 221  n.,  230,  256  n.,  276, 

417,  763  n.,  874  n.,  892  n.,  970  n.     (See  Acts.) 
there  cannot  he  dk  de  facto  officer  unless  there  be  a  c/e  Jure  office,  276, 

531  n.,  892  n. 
bribery  of  officer,  conflict  between  general  law  and  charter  proviaoii,  87  n. 
when  duty  rests  upon  corporation  and  when  upon  officer,  99,  980  n. 
notice  to  officers,  when  corporation  bound,  237  n.  on  p.  322.    (See  Notice.  ) 
right  of  clerk  to  amend  record,  294-297. 
power  to  make  contracts  for  the  corporation,  445,  447,  450. 
contracts  with,  444,  458. 

liability  of  corporation  upon  unauthorized  contractB  ol,  985. 
conveyance  of  real  property  by,  681  n. 
liability  of  the  corporation  to  the  officer,  235,  831. 
liability  of  the  officer  to  the  corporation  and  to  others,  286,  287. 
personal  liability  of  public  officers,  208  n.,  235  n.,  237  n.,  255  n.,  806  n., 

318,  447  n.,  452-455,  859,  910  n.,  974  n. 
tax  collector's  liability,  237  n.  on  p.  324.    (See  Trkasubbb.) 
power  of  public  officers  to  sue,  237  n. 

cases  relating  to  the  liability  of  public  officers  cited,  287  n.,  859. 
officers  cannot  be  impleaded  as  individuals,  237  n.  on  p.  821. 
proof  of  official  character,  237  n.  on  p.  821. 

acts  and  declarations  of  officers  as  evidence,  287  n.  oo  p.  821.  805  s. 
(See  Etidbncb.) 
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not  persoually  liable  for  adoption  of  ordinances,  235  n.,  287  n.  on  p.  826, 313. 
in  actions  against,  original  records  or  authenticated  copes  competent 

evidence,  304. 
liability  for  moneys  received,  237  n.  on  p.  322.     (See  Assumfbit.) 
on  contracts,  237  n.  on  p.  328. 
for  acts  of  his  subordinates,  237  n.  on  p.  324. 
for  acts  judicial  in  their  nature,  237  n.  on  p.  824,  255  n. 
for  torts,  237  n.  on  p.  325.    (See  Torts.) 
torts  of  officers,  when  binding  on  corporation,  961  et  seq.j  974-988.     (See 

Torts.) 
corporation  may  be  exempted  from  prospective  liability  for  non-feasance 

of  officers,  61  n. 
power  of  mayor  to  bring  suit  to  restrain  officers  tiom  doing  acts  in  viola- 
tion of  law,  908  n. 
liability  of  corporation  for  omissions  of  officers,  985  n. 
certiorari  to  review  proceedings  of  council  in  appointing  and  removing, 

926  n.,  927  n. 
power  of  corporation  to  amove,  23&-256.    (See   Amotion  akd  Dis- 
franchisement.) 
indictment  of,  237  n.  on  p.  822,  479  n.,  931-934.     (See  Ikdictmbjit.) 
mandamus  to  municipal  officers,  824  et  seq.    (See  Mandamus.) 
judgment  in  mandamus^  when  binding  on  official  successor,  884. 
usurpations  of  municipal  offices,  remedy,  888  et  seq. 
OFFICIAL  BOND.    (See  Bonds^  Official;  Oath  and  Bond  of  Office.) 
OHIO, 

general  mnnioipal  incorporation  act  of,  41  n. 

constitutional  provision  respecting  incorporation  by  general  laws,  45  n. 

on  p.  80. 
constitutional  prohibition  of  special  acts  conferring  corporate  poweors 

construed,  46. 
liability  of  municipal  corporations  to  garnishment,  101  n. 
doctrine  as  to  implied  power  to  borrow  money,  118. 
constitutional  provision  in  respect  to  municipal  aid  to  railroads  construedy 

157  n.,  542  n. 
provisiofi  that  oompensation  for  {Property  taken  aball  be  aasessed  by  a 

jury,  618  n. 
role  as  to  tiability  for  diange  of  grade  of  streets,  728  il,  990  n.  on  p.  1226. 
provision  requiring  uniformity  of  taxation,  construed,  748. 
.    doctrine  as  to  assessment  for  local  improvements,  782  n.  on  p.  920. 
statute  of  Anne  as  to  qtto  warranto  adopted  in,  888  n. 
OIL  FACTORY, 

whether  or  not  a  nuisance,  374  n.  on  p.  449. 
OLEOMARGARINE, 

prohibition  of  manufacture  and  sale  under  poHoe  power,  141  ru 
OMNIBUSES  (see  Vehicles), 

regulation  of,  &o.,  824,  859,  862  n.,  898. 
OPENING   STREETS.    (See  Emineht  Dovaik;  Local  Improvxmrnts  ; 
Streets;  Taxatiom  amd  Local  Assbssmshts.) 
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ORDERS    OR    WARRANTS    (see    Bonds,   Municipal;     Contracts; 

Mandamus), 
power  to  issue  warrants  on  treasury,  110  n. 
county  seal  held  to  be  essential  to  validity,  191  n. 
mode  of  drawing,  449. 
not  drawn  according  to  charter,  liability  of  treasurer  for  money  paid,  237 

n.  on  p.  323. 
officer  misled  into  issuing,  not  liable  to  holder,  237  n.  on  p.  325. 
proper  authorities  may  rescind  prior  order  to  pay  money,  200  n. 
nature  of  ordinary  corporation  warrants,  power  to  issue,  485,  487. 
liability  of  indorser  of,  489. 
defences  to,  487,  488,  504. 
municipality  not  liable  for  increased  face  value  of  raised  warrants,  500  d., 

970  n. 
presumption  of  municipal  liability,  502. 
not  negotiable  paper,  503. 
may  be,  it  seems,  usurious,  504  n. 
taxpayer  may  enjoin  issue  of  illegal  warrants,  504. 
municipality  may  maintain  bill  in  equity  to  cancel,  504. 
when  statute  of  limitations  begins  to  run,  504  n. 
payable  out  of  a  particular  fund,  505,  849  n.  on  p.  1030. 
interest  on,  when  recoverable,  506. 
cancellation  and  payment  of,  500. 
rights  and  remedies  of  holder  of,  501,  849  n.  on  p.  1030. 
funding  bonds  to  replace  illegal  warrants,  validity,  529  a,  n.  on  p.  611. 
issue  of,  to  raise  money  for  construction  of  bridges,  729. 
distinction  between  warrants  and  bonds  as  to  enforcement  by  mamdamta, 

862. 
enforcement  in  the  Federal  courts,  863. 
ORDINANCES  OR  BY-LAWS  (treated  Vol.  I.,  Chap.  XU.,  sec.  806  et $eq.\ 
**  by-law  '*  and  **  ordinance  "  equivalent  words,  307. 
ordinance  defined,  307. 

resolutions  and  ordinances  discriminated,  307,  769  n. 
a  resolution  duly  signed  and  sealed  is  virtually  an  ordinance,  809  n.  on  p. 

389. 
constitutional  provision  that  no  bill  shall  contain  more  than  one  subject 

not  applicable  to,  47. 
legislature  may  validate  void  ordinances,  79  n.,  419.     (See  Cubative 

Acts.) 
but  council  cannot  by  subsequent  acts  of  affirmance,  779  n.,  814  n. 
when  existing  ordinances  not  affected  by  change  of  charter,  85. 
effect  of  enlargement  of  corporate  limits,  185  n. 
construction  of  provision  in  respect  to  majority  vote  to  pass,  278  n. 
power  to  adopt  and  mode  of  exercising  it,  307  n.,  309,  ^^^  Q* 
ordinances  have  the  force  of  laws,  308,  893  n. 
courts  will  not  enjoin  passage  of,  308  n.  on  p.  387. 
need  not  recite  that  council  proceeded  regularly  in  passing  them,  808  n. 

on  p.  887. 
penalty  imposed  by,  amounts  to  a  prohibition,  808. 
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unnecessary  when  charter  prohibition  is  complete,  308  n. 

may  be  adopted  to  take  effect  in  the  future,  309. 

ordaining  clause  not  essential  to  validity,  309. 

«8  to  validity  of,  when  interested  councilman  votes,  292,  309  n. 

must  be  passed  by  proper  body,  273,  309. 

and  in  prescribed  mode,  309. 
proof  of  adoption,  or  passage  of,  310. 

extrinsic  evidence  to  pix>ve  passage,  297,  300  n.,  810.    (See  Evidence.) 
presumption  that  requirements  of  law  were  complied  with  in  passage  of, 

310. 
judicial  inquiry  into  motives  of  council  in  passing,  311-313. 
repeal  of,  and  effect,  314.     (See  Repeax.) 
power  to  make  includes  power  to  repeal,  314* 
valid  until  repealed,  314. 
no  presumption  of  validity,  428. 

not  invalid  because  a  parliaoMfntary  rule  was  violated,  288  n. 
repeal  cannot  operate  retrospectively  to  impair  private  rights,  314. 
change  from  town  to  city  government  does  not  repeal  ordinanceSi  314  n« 
effect  of  repeal  on  pending  prosecution,  314  n. 
may  be  void  for  uncertainty,  420  n. 
mode  of  conferring  power  to  pass,  315. 
construction  of  grants  of  authority,  315. 
municipal  body  has  incidental  power  to  enact,  315,  316  n.,  819. 
under  special  grant,  316. 

rule  for  ascertaining  extent  of  power  to  pass,  316  n. 
passed  at  town  meeting  not  duly  warned  are  void,  268  n. 
cannot  change  charter,  317,  685,  781. 
must  not  conflict  with  charter,  329. 
may  supersede  State  law  within  corporate  limits,  817  n. 
need  not  recite  authority  or  expediency,  318,  601. 
necessity  for  enactment  need  not  be  recited,  318  n. 
nor  averred  in  proceedings  to  enforce,  318  n. 
must  be  reasonable  and  lawful,  55  u.,  319,  320. 
not  be  oppressive,  321. 
be  impartial,  fair  and  general,  322,  323  n. 
void  when  a  regulation  of  commerce,  319  n.  on  p.  397. 
in  violation  of  the  fourteenth  amendment,  319  n.  on  p.  897. 
when  legislative  cannot  legalize  ordinance  by  special  act,  819  n.  on  u 

398. 
in  restraint  of  lawful  trade  void,  319  n.  on  p.  398,  321  n. 
cannot  be  sustained  on  the  ground  of  long-continued  usage,  824* 
may  regulate,  not  restrain,  trade,  323,  390. 
must  not  contravene  common  right,  319  n.,  825,  826. 
validity  is  for  the  court  to  decide,  327. 
legislature  may  authorize  unreasonable  ordinances,  328« 
must  be  consistent  with  public  policy,  329. 
may  further  regulate  subjects  already  regulated  by  statute,  829  n* 
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siguing,  publication^  and  recording  o^  331-335. 

authentication  by  ez-officio  clerk,  331  n. 

publication  of  by-law  by  order  of  the  clerk,  332. 

where  date  of  approval  by  mayor  was  entered  as  of  a  date  prior  to  pas- 
sage, 331  n. 

signing  minutes  not  equivalent  to  signing  resolution,  331  a. 

length  of  time  of  publication  in  newspaper,  333. 

what  is  sufficient  publication,  333. 

proof  of  publication,  310  n.,  332  n.,  334,  442  n. 

on  whom  binding,  and  notice  of,  354-356. 

bind  all  within  corporate  limits,  355. 

whether  non-resident  can  be  bound,  324  n.,  348  n.,  364,  355. 

all  bound  by,  must  notice  them,  356. 

whether  party  resides  within  limits  embraced  by,  question  of  fact^  355  n. 

licensing  and  taxing  ordinances,  357-365,  768. 

nature  of  power  "  to  license  "  and  *»  tax  "  &c.,  357-361,  768. 

prohibiting  certain  sales  without  license,  768  n. 

inspection  ordinances,  330,  344,  390,  392. 

power  to  ordain  forfeiture  of  property  by  ordinance,  345-351,  392. 

as  to  power  to  enforce  by  fines,  penalties,  and  forfeitures,  336-353. 

statutory  regulation  of  fines  and  penalties  under,  337. 

implied  power  to  annex  pecuniary  penalties,  338.     (See  FiiiBS,  Pkxal* 
TIES,  AND  Forfeitures.) 

no  penalty  can  be  enforced  for  an  illegal  exaction,  338  n. 

remedy  to  prevent  collection  of  fine  for  violation,  839  n. 

ordinances  creating  monopolies  invalid,  362, 715, 716.   (See  Monopoues.) 

ordinance  ultra  vires,  license  to  sell  liquors,  364  n. 

singing,  speech- making,  &c.,  in  streets  may  be  prohibited,  368  o.  on  p. 
438;  see  319  n.,  337  n. 

quarantine  ordinances  not  repugnant  to  commerce  clause  of  Federal  Con- 
stitution, 371  n. 

delegating  to  individual  the  right  to  erect  market-boose,  385. 

forbidding  market-stands  in  streets,  385. 

requiring  hay  and  grain  to  be  weighed  by  public  weigh-master,  391. 

regulating  weight  and  price  of  bread,  357  n.,  392. 

to  regulate  speed  of  travel  in  the  public  streets,  393  and  n.,  713  n. 

have  the  force  of  laws  within  corporate  limits,  308,  393  n. 

requiring  abutter  to  clear  snow  from  sidewalk,  394,  1006  n.,'1012n., 
1033  n.     (See  Snow  and  Ice.) 

regulating  the  removal  of  buildings,  395. 

under  police  power  and  general  welfare  clause,  396.     (See  Gehkral 
Welfare  Clause.) 

penal  ordinance  requiring  auctioneers  to  procure  licenses,  896  n 

general  power  to  make  needful  and  salutary  by-laws,  894,  395. 

license  of  peddler  does  not  authorize  violation  of,  398  n. 

public  offences,  ordinances  relating  to,  866-368,  432.     (See  Coinricn05 ; 
Criminal  Offences;  Offences.) 
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health,  safety,  peace,  and  conveuieuce,  ordinances  respecting,  369-407. 
mode  of  enforcing  ordinances,  408,  482.     (See  Mukicipal  Courts.) 

of  procedure,  defences,  &c.,  417. 
must  be  pleaded  and  proved,  83. 

as  to  power  to  contract  to  enforce  ordinances,  385,  952  n. 
city  not  liable  for  acts  of  police  officers  in  enforcing,  975. 
authority  to  fix  amount  of  fines  for  violation  of  ordinances,  408. 
charter  mode  of  enforcing  by-laws  governs,  339,  340,  410. 
nature  of  proceeding  to  enforce,  civil  or  criminal,  411,  412. 
mode  of  pleading,  413. 

whether  courts  will  take  judicial  notice  of,  413,  422  n. 
requisites  of  complaints,  413,  414.     (See  Complaints  ;  Fleadinq.} 
several  breaches  of  an  ordinance  may  be  sued  for  in  one  suit,  413  n. 
action  in  the  corporate  name,  416. 
as  to  demand,  notice,  &c.,  416. 

corporate  existence  cannot  be  question  in  action  upon,  418. 
summary  trials  for  violations  of,  428  et  seq,     (See  Jury;  Municipal 

Courts;  Offences.) 
power  to  make  necessarily  implies  power  to  enforce  by  pecuniary  penalties, 

309  n.  on  p.  389,  340  n.    (See  Fines,  Penalties,  and  Forfeitures.) 
power  to  enforce  by  imprisonment^  353,  421  n. 
enforcement  by  distress  and  sale  of  property,  358  n. 
violations  prosecuted  in  whose  name,  429. 
injunction  to  restrain  enforcement  of,  340  n.,  420,  908  n. 
rule  in  construing,  307  n«,  309  on  p.  389. 
should  be  reasonably  construed,  420. 
may  be  good  in  part,  and  bad  in  part,  421. 
proof  of,  422.     (See  Evidence.) 

unauthorized  ordinances  not  ground  to  forfeit  charter,  896  n. 
negligence  in  executing,  950. 
contracts  in  violation  of,  illegal,  308  n. 
fixing  salaries  not  in  nature  of  contracts,  231. 
when  ordinance  becomes  a  contract,  443  n.,  450,  474, 540  n.  on  p.  627,  716, 

721  n. 
quo  warranto  not  appropriate  for  purpose  of  annulling  ordinance,  897  n. 

to  test  validity  of,  904  n. 
bill  in  equity  lies  to  have  ordinance  declared  void,  924  n.    (See  Equity.) 
certiorari  to  annul  order  or  resolution,  927  n. 
sales  under  void,  purchaser  may  recover  back  purchase  money,  938. 
enabling  ordinance  held  to  be  necessary  before  street  can  be  opened,  604  n. 
a  grade  may  be  established  without  an  ordinance,  990  n.  on  p.  1228. 
city  cannot  by  ordinance  divest  itself  of  duty  to  keep  streets  safe  for 

travel,  1027  n.  on  p.  1304. 
officers  not  personally  liable  for  adopting,  235  n.,  287  n.,  313. 
city  not  civilly  liable  for  failure  of  officers  to  enforce,  950. 

nor  for  failure  to  observe  its  by-laws,  952,  974  n. 
providing  for  special  tribunal  to  decide  election  contests,  201,  208  n. 
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may  be  passed  after  election  has  been  held,  201. 

in  respect  to  election  of  municipal  officers,  207.    (See  Elkctioxs.) 
ORNAMENTAL  PURPOSES, 

acquiring  and  holding  property  for,  556,  590. 

dedicating  property  for,  648. 
OVER-ISSUE, 

of  bonds.    (See  Bonds,  Municipal.) 
OWNER, 

who  is,  752  n.  on  p.  912,  798  n. 

liable  for  unsafe  awning  erected  by  tenant,  1034  n. 


PACKING  HOUSE, 

outside  of  corporate  limits,  city  may  require  license,  358  n. 
PARK  (see  CiTT  Purposes;  Dedication;  Eminent  Domaih), 

is  a  matter  of  local  concern,  72. 

lease  of  city  park  to  mayor,  void,  444  n. 

county  may  create  debt  to  establish,  598  n. 

power  to  take  land  outside  of  corporate  limits,  598  n. 

rights  and  liabilities  of  municipality  and  abutting  owners,  608  n. 

power  of  legislature  to  provide  for  demolition  of  a  resenroir  and  eoamf* 
sion  of  the  land  into  a  park,  68. 

land  may  be  condemned  for  public  park,  589  n«,  598,  602. 

nature  and  uses  of,  598,  599,  648  n. 

word  written  on  map,  effect  of,  as  a  dedication,  644  n.,  648  m 

measure  of  damages  for  land  taken  for,  625  n. 

owner  of  land  fronting  on  park,  injunction  to  protect  his  interests,  644  n. 

action  of  authorities  in  changing  location  of,  may  be  validated  by  legisl^ 
ture,  666  n. 
PARK  COMMISSIONERS  (see  Office  and  Officer), 

not  municipal  officers,  58  n.,  746  n. 

power  of  legislature  to  appoint,  58  a,  72. 

use  of  city's  name  in  suits,  598  n. 

power  of  eminent  domain  may  be  delegated  to,  602  n. 

control  of  streets  may  be  transferred  to,  656  n. 

delegation  of  control  of  streets  by  city  to,  680  n. 
PARLIAMENT  (see  Charter  ;  Municipal  Corporations  Reform  Acts), 

may  grant  extraordinary  powers,  83. 

confirm  void  clauses  in  royal  charters,  83. 
change  royal  charters,  34. 

unlimited  power  over  municipal  corporations,  34,  65. 
PAROL  EVIDENCE.     (See  Evidence;  Records  and  Doousmrrs.) 
PARTITION, 

party  taking  under,  estopped  to  deny  dedication  of  street,  681  n. 
PARTIES    (see  Action  and  Liability;  Attornet-Gknkral;  Eqvitt; 
Injunction;  Name;  Pleadings), 

to  suits  to  restrain  illegal  corporate  acts,  009  et  teq. 
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PARTIES  —  continued, 

in  municipal  courts  at  common-law,  425. 
PARTY  WALLS, 

special  power  to  regulate,  151. 
PATENTED  ARTICLES, 

liability  of  cities  and  counties  for  infringement,  966  n. 
PATENTED  PAVEMENT, 

power  to  contract  for,  467,  468,  752  n.  on  p.  918. 

liability  to  patentee,  966  n. 

injunction  to  restrain  tax  for,  912  n. 
PAUPERS.     (See  Poor  ;  Vagrants.) 
PAVING  (see  Streets;    Taxation  and  Local  Assessments,  Vol.  U., 

Chap.  XIX.). 
PAWNBROKERS, 

power  to  license,  regulate,  and  prohibit,  858  n. 
PAYMENT, 

of  debts  compelled,  75,  76. 

interest  on  indebtedness,  506  and  n. 
interest  on  void  bond,  effect,  546,  548. 
illegal  taxes,  recovery  back,  939  et  seq. 
PEACE.    (See  Arrest  ;  Ordinances  ;  Police  Power  and  Regulations.) 
PEDDLERS, 

ordinance  exacting  license  fee,  319  n.  on  p.  896,  358  n.,  861  n. 

license  of,  does  not  authorize  violation  of  ordinance,  393  n. 

defined,  744  n. 

tax  upon  sales  or  license  to  sell,  discretion  of  city,  793  n. 

taxation  of,  744. 
PEDESTRIANS 

and  vehicles  have  right  of  passage  over  streets  in  common,  688  n. 
PENAL  LAWS, 

term  construed,  411  n. 
PENALTIES.     (See  Fines,  Penalties,  and  Forfeitures.) 
PENNSYLVANIA, 

act  to  regulate  boroughs,  41  n. 

general  municipal  incorporation  act  of,  41  n. 

construction  of  constitutional  provision  respecting  special  laws,  45  n. 

constitutional  provision  concerning  authority  of  legislature  over  municipal 
corporations,  74  a. 

dty-hall  building  in  Philadelphia,  74  a. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

doctrine  as  to  power  to  borrow  money  and  to  issue  negotiable  pi^r, 
120. 

constitutional   provision  limiting  municipal  indebtedness,  135  D.y  136, 
136  a,  529  a,  n.  on  p.  613. 

constitutional  prohibition  of  municipal  aid  to  railroads,  157  n. 

prosecutions  under  municipal  ordinances,  in  whose  name,  429  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p.  914^ 
761  n.  on  p.  936. 
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PENNSYLVANIA—  continued. 

constitutional  provision  respecting  street  railways  and  railway 
701  a,  n. 

doctrine  in  regard  to  mandamus ,  in  favor  of  creditors^  849  n. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

statutory  provisions  as  to  property  destroyed  by  mob»  059  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 

constitutional  provision  requiring  compensation  for  property  **  injmed,'' 
995  c,  n.  on  p.  1243. 
PERSONAL  LIABILITY 

of  public  officers,  208  n.,  235  n.,  287  n.,  255  n.,  805  n.,  313,  452-455»  859, 
910  n.,  974  n.    (See  Officb  and  Officer.) 
PERSONAL  PROPERTY, 

taxation  of,  782  et  seq. 
PEST  HOUSE.    (See  Hospitals.) 
PETITION, 

of  property  owners  for  street  improvements,  481,  752  n.,  799  n.,  800-^02. 

'*  owner,"  who  is,  798  n. 

for  change  of  grade,  signer  estopped  to  claim  damages,  686  n.,  800  n^  990  n. 

combination  among  parties  petitioning,  a  fraud  on  the  law,  801  n. 
PETTY  OFFENCES, 

trial  without  jury,  432,  433.    (See  Cokviction  ;  Crimikal  Offevcbs  ; 
Jury  ;  Municipal  Courts  ;  Offences.) 
PHILADELPHIA, 

as  trustee  of  trusts  under  Girard's  will,  80,  172  n.,  567  n.,  568. 

power  to  create  debts  and  expend  money  under  Consolidation  Act,  10  n. 

erection  of  city-ball  building  without  consent  of  city,  74  a. 

bequest  for  erection  and  support  of  hospital,  572. 

made  liable  by  statute  for  damages  caused  by  change  of  grade  of  streets, 
990  n.  on  p.  1221. 
PILOT  REGULATIONS, 

when  valid,  103  n. 
" PLACE  " 

or  square  in  city  defined,  645  n. 
PLAN  (see  Bridges  ;  Sewers  and  Drains;  Streets), 

as  to  liability  with  respect  to  plan  of  making  improvements,  049,  1016  n; 

liability  where  plan  of  sewer  proved  defective,  949  n.,  1024  n.,  1040  n., 
1046-1051. 

defective  plan  of  street,  1016  n. 

as  to  negligence  in  adopting  insufficient  plan  for  bridge,  997  n^  998  n.,  1024  a 
PLANK  ROAD, 

in  street  of  city,  679  u.,  723  n. 

power  to  pave  street  occupied  by,  762  n.  on  p.  921. 

general  welfare  clause  does  not  authorize  city  to  construct,  397. 
PLAT, 

making  and  recording  of,  evidence  of  dedication,  628  n.,  630,  630. 

authentication  of  town  plats,  nature  of  evidence  necessary,  &c.,  028  n. 

dedication  by  platting  and  sale  of  lots,  640,  641. 
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PLAT  — continued, 

where  the  words  '*  public  square  "  are  used  on  plat,  64fi^ 

laying  off  and  recording  town  plat,  effect,  664  n. 
PLEADING  (see  Ordinances;  Parties,  Fbagtice), 

mode  of  enforcing  ordinances,  408-422. 
pleading  of  ordinances,  413. 

requisites  of  complaints,  414,  415. 

mode  of  procedure,  defences,  &c.,  417-422. 
on  bonds  and  coupons,  486  n.,  509  n. 

charter  need  not  be  specially  pleaded,  83. 

but  acts,  votes,  and  ordinances  must  be  pleaded,  83. 

action  must  be  in  corporate  name,  416. 

not  necessary  to  aver  demand  or  notice,  416. 

defendant's  pleas  or  answer  in  quo  warranto  proceedings,  803. 

answer  of  corporation  to  bill  in  equity  need  not  be  signed  by  an  officer, 
910  n. 
POLES,  TELEGRAPH.     (See  Telegraph  and  Telephone  Companies.) 
POLICE  COURTS  AND   MAGISTRATES.     (See  Municipal  Courts.) 
POLICE  JURIES 

in  Louisiana,  are  municipal  corporations,  22  n. 
POLICE  OFFICERS  (see  Office  and  Officer), 
^'  are  State,  not  municipal,  officers,  58,  60,  210,  975. 

mode  of  appointment  and  payment,  60,  210  n.  on  p.  294. 
->  extent  of  legislative  control  over,  60,  210  n.  on  p.  294. 

power  of  city  to  appoint  may  be  implied,  210  n.  on  p.  294,  397  n. 

legislative  act  creating  police  board  held  void,  58  a,  n. 

county  may  be  required  to  pay  portion  of  expense  of  city  police  force,  61. 
-y  maintenance  of  police  force  committed  to  corporate  authorities,  61  n. 

taxation  of  saloon  keepers  for  maintenance  of  police  force,  61  n. ,  793  n. 

power  of  police  commissioners  to  issue  certificates  of  indebtedness,  71  n. 

police  judge  held  (in  California)   to  be  a  municipal  officer,  207  n., 
210  n. 

not  known  to  the  common  law,  210. 

powers,  duties,  and  liabilities,  210,  211. 

private  persons  not  compellable  to  pay,  398. 

power  to  an*est  offenders  on  view,  210,  211,  414  n.     (See  Arrest.) 

city  not  liable  for  torts  of  {w^ce  officers,  975. 

nor  for  not  furnishing  police  force  adequate  to  the  emergency,  975  n. 

person  injured  in  aiding,  has  no  remedy  against  city,  975. 
POLICE  POWER  AND  REGULATIONS,  141  et  seq. 

nature  and  extent  of  power,  141,  587.    (See  Fourteenth  Amendment.) 

what  may  be  done  under  this  power,  54  n.  on  p.  95,  71  n.,  141,  142,  244^ 
314,  752  n.  on  920. 

quarantine  and  health  regulations,  144,  369-374,  752  n.  on  p.  920. 

police  regulation  and  taxation,  distinction  between,  357'-360,  768. 

distinguished  from  right  of  eminent  domain,  141. 

right  of  property  must  not  be  invaded,  141  n.  on  p.  213. 

must  be  exercised  in  subordination  to  Federal  Constitution,  142. 
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POLICE  POWER   AND   REGULATIONS —  continued. 

cannot  extend  to  interstate  transportation,  142. 
^  authority  of  municipality  outside  of  corporate  limits,  184  n. 

power  to  abate  nuisances  is  poi-tion  of  police  power,  374  n* 

power  to  regulate  markets  is  a  police  power,  387,  389. 

inspection  ordinances  in  the  nature  of  police  regulations,  890* 

penalties  for  breach  of,  may  be  enforced  summarily,  411. 

city  may  prescribe  fine  for  injury  to  public  property,  681. 
^  in  making  exclusive  grant  legislature  does  not  part  with,  691,  695  n. 

regulation  of  laundry  business,  141  n.,  319  n.,  357  n.,  400,  404  n. 

police  power  over  streets,  rate  of  speed  of  travel,  393,  713  n. 

to  compel  clearing  of  snow  from  streets,  394.     (See  Snow  axd  Ics.^ 

regulating  removal  of  buildings,  395. 

what  ordinances  may  be  passed  under  police  power,  329,  396-407. 

placing  show-boards  and  carrying  placards  on  sidewalks  may  be  prevent- 
ed, 319  n.,  394  n. 

exercise  of  power  to  prevent  animals  running  at  large,  321  n.  (See  Asttmals.) 

power  with  respect  to  raihroad  companies,  322  n.,  711  n.,  713, 714, 719, 720, 
727. 

singing,  &c.,  in  streets  may  be  prohibited,  368  n.  on  p.  438 ;  see  319  n., 
337  n. 

ordinance  to  prohibit  growing  of  rice  within  corporate  limits,  valid,  375  n. 

police  regulations  with  respect  to  electric  wires  in  cities,  698  n. 

owner  may  be  required  to  drain  and  fill  up  lot,  752  n.  on  p.  920. 

power  to  tax  not  included  in,  764. 

assessment  for  construction  of  sewers  valid  under,  809  n. 

city  not  liable  for  acts  of  officers  in  attempting  to  enforce,  975  n. 
POLL  TAX, 

legislature  may  authorize  levy  of,  762. 

exemption  from  payment,  762. 

when  mode  of  collection  specified,  817. 
POLLS  (see  Elections), 

effect  of  closing  too  soon,  197  n. 
POOR  (see  Vagrants), 

devises  and  gifts  to  corporations  for  the  benefit  of,  valid,  566  et  jegu 

duty  to  care  for,  831  n. 

support  of  poor  in  case  of  division  of  town,  189  n. 

liability  to  person  who  furnished  pauper  with  necessaries,  450  u» 
PORCHES  UPON  STREETS,  660,  734  a. 
POUND, 

erection  of  building  in  street  for  market  and,  374  n.  on  p.  446. 
POUND-KEEPERS, 

must  comply  strictly  with  requirements  of  law,  150. 

public  township  officers,  207  n. 

appointment  of,  by  municipality  within  township,  207  n* 
POWDER  MAGAZINES, 

removal  of,  under  police  power,  142  n.  on  p.  215. 

in  cities,  when  nuisances,  374  n.  on  p.  449. 
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POWERS  AXD  DUTIES  (see  Acts;  Charter;  Constitutional  Pro- 
visions; Contracts;  Leoislature;  Ordinances;  Ultra  Vires), 

powers  analyzed,  17. 
classified,  21. 

distinguished  and  qualified,  27.     (See  County;  Municipal  Co&po> 
rations;  Quasi  Corporations.) 

parliament  may  grant  extraordinary  powers,  33. 

uniform  powers  under  general  acts,  41. 

prohibition  of  special  acts  conferring  corporate  powers,  46. 

what  falls  within  scope  of  municipal  powers,  (56  n. 

defective  execution  may  be  remedied  by  legislature,  79  n. 

general  power  in  charter  does  not  interfere  with  vested  rights,  88  n. 

usage  and  prescription  as  afiPecting,  92,  93. 

powers  strictly  rather  than  liberally  construed,  91  n. 

when  doubtful,  held  not  to  exist,  89. 

distinction  between  public  and  private  powers,  58,  66,  67,  72  n.,  74  a,  n., 
961-967. 

extent  of  municipal  powers,  canons  of  construction,  86,  89-91,  459  n. 

cannot  be  delegated,  96,  443  n.,  779. 

nor  surrendered,  97,  716,  1027  n.  on  p.  1304. 

must  be  exercised  by  proper  body,  274.     (See  Council.) 

in  strict  conformity  to  special  delegation  of  authoiity,  273  d.,  307  n. 

what  powers  local  tribunals  can  exercise,  430. 

all  persons  bound  to  take  notice  of  extent  of,  447. 

construction  of  general  and  special  grants  of  authority  to  municipalities, 
315,  316. 

corporation  cannot  contract  not  to  exercise  its  delegated  public  powers, 
443  n. 

quo  mirrarUo  for  illegal  usurpation  of,  897. 

abuse  of,  restrained  in  equity,  908-910. 

no  liability  to  private  action  for  misconstruing  powers,  953.   (See  Action.) 

no  implied  civil  responsibility  in  respect  to  legislative  powers,  976. 

discretionary  and  mandatory,  difference,  94,  98,  99,  237  n.,  857,  927. 

discretionary  not  ordinarily  subject  to  judicial  control,  94,  95,  112,  879, 

*  475,  832,  857,  908  n.,  934,  949,  950.     (See  Injunction.) 

distinction  as  to  enforcement  by  mandamus,  832-837,  949. 

duties,  public  and  private  distinguished,  58,  66,  74  a,  n.,  961-967. 

when  duty  rests  on  corporation  and  when  on  its  officers  as  individuals) 
99,  980  n. 

what  are  municipal  duties,  66  n.  on  p.  108. 

authority  of  legislature  in  respect  to,  75. 

neglect  of  corporate  duty,  when  actionable,  98  n.,  859,  961  et  seq. 

performance  of,  may  be  compelled  by  mandamus,  832  et  seq,,  861  6. 

quo  warranto  will  not  lie  to  enforce  performance  of,  897. 

council  may  perform  ministerial  duties  by  agents,  96. 

judicial  and  ministerial  discriminated,  1048. 

mandamus  to  compel  performance  of  mandatory  duty.  1046  n. 

neglect  of  ministerial  duties,  liability,  237  n.  on  p.  325,  859,  1048. 
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PRACTICE  (see  Pleading;  Process), 

mode  of  enforcing  ordinances,  408-422. 

in  mandamus  proceedings,  856,  864-884. 

in  proceedings  in  quo  warranto,  905. 
PRESCRIPTION  AND  ADVERSE  POSSESSION,  563  n.,  637,  667-«75 

(See  Limitation  of  Actions.) 
PRESCRIPTIVE   CORPORATIONS, 

in  England,  32. 

in  the  United  States,  37. 
PRESIDING  OFFICER, 

right  of  mayor  to  preside,  35,  270-272.     (See  Mayor.) 

power  to  maintain  order,  271  n. 

approval  of  proceedings  by,  271  n. 

signature  to  ordinances,  331. 

when  presiding  officer  has  casting  vote,  270,  288  n. 

mandamus  to  mayor  to  compel  performance  of  duty  as,  831  n. 

quo  warranto  to  test  right  of,  890. 
PRESUMPTION  (see  Evidence), 

of  corporate  existence,  84. 

of  incorporation  under  general  law,  83  n. 

of  due  appointment  of  officers,  213. 

in  favor  of  legality  of  corporate  meeting,  266  n. 

as  to  regularity  of  adjournment,  287  n. 

none  as  to  validity  of  ordinances,  423. 

of  liability  on  warrants,  502. 

of  dedication  from  long  user,  637. 
PREVENTION  OF  FIRES,   143.    (See  Firk.) 
PRISON  (see  Public  Buildings), 

as  to  condemnation  of  land  for,  603. 
PRISONERS, 

punishment  of  persons  who  attempt  to  rescue,  403. 

county  not  liable  for  escape  by  reason  of  insufficiency  of  jail,  963  n. 
PRIVATE  CORPORATIONS.    (See  Corporations.) 
PRIVATE  ENTERPRISES, 

municipality  cannot  aid,  159,  161,  508. 
PRIVATE  PROPERTY.    (See  Eminent  Domain;  Property.) 
PRIVATE  SERVICE, 

use  of  public  instrumentalities  in,  443  n. 
PROCESS   (see  Pleading;  Practice), 

inability  to  serve  process  upon  city  no  excuse  for  not  commencing  action. 
668  n.,  861  d,  n. 

service  upon  officer  after  resifpiation,  861  c,  n.     (See  Resignation.) 
PROCESSIONS  (see  Police  Power  and  Regulations). 

ordinance  to  prohibit,  unreasonable,  319  n.  on  p.  396,  337  n.,  438. 
PRODUCTION   AND  DELIVERY 

of  corporate  records  and  documents,  302,  848. 
PROFANE  LANGUAGE, 

corporation  may  punish  for  utterance  of,  407  n. 
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PROFESSIONS, 

power  to  tax,  857,  793. 
PROHIBITION, 

of  sale  of  intoxicants,  44  n. 
of  special  acts  conferring  corporate  powers,  46. 
against  issue  of  additional  bonds,  when  a  contract,  69. 
penalty  imposed  by  ordinance  amounts  to,  303. 
PROHIBITION,   WRIT   OF, 

as  a  remedy  for  illegal  corporate  acts,  611  u.,  930. 
against  mayor  in  cases  of  amotion,  254  n. 
PROHIBITORY  LIQUOR  LAWS 

are  valid,  141  n.  on  p.  213. 
PROOF  (see  Evidence;  Presumption;  Records  and  Documents), 
corporate  existence,  how  proved,  84. 
necessary  to  obtain  reward,  139  n. 
of  ordinances,  310,  832  n.,  334,  422. 
PROPERTY  (see  Corporate  Property,  Chap.  XV. ;  Eminent  Domain.) 
distinction  between  public  and  private  property,  66-68  a,  71,  80,  169  a. 
extent  of  legislative  control  over  corporate  property,  60-80,  831  n. 
property  rights  of  New  York  city  under  its  ancient  chai'ters,  68. 
private  property  of  municipalities  protected  by  ^*  contract  clause  **  of  Fed- 
eral Constitution,  68  n.,  68  a. 
franchise  of  corporation  a  property  rights  68  a,  n.  on  p.  116. 
right  of  legislature  to  appropriate  property  of  city  for  a  park,  68. 
private  property  of  city  may  be  taken  by  a  railroad,  71. 
legislative  authority  over  trust  property  held  by  municipality,  80,  567. 
transfer  to  new  corporation  of  property  of  old,  85  u. 
public  property  exempt  from  judicial  seizure,  100. 
rights  of  municipality  as  riparian  owner,  109,  563  n. 
use  of  public  property  in  private  service,  443  n. 
history  of  capacity  of  corporation  respecting  property,  556. 
under  Roman  jurisprudence,  556. 
in  Europe  and  America,  557-559. 
legal  capacity  in  the  grantee  to  take,  560. 
statutes  of  mortmain,  557,  561,  562. 
implied  power  to  purchase  and  hold  property,  561,  562. 
limitations  ou  right  to  acquire  and  hold,  564. 

corporations  may  be  authorized  to  take  and  alienate  lands  in  fee,  666  n. 
the  State  alone  can  question  right  to  hold  property,  574. 
power  to  alienate  property  of  a  private  nature,  475,  575,  589. 
restraint  upon  alienation,  570. 
grants  to  unincorporated  place  void,  560. 
alienation  and  use  of  public  property,  650-653,  670.     (See  Dedication; 

Streets.) 
as  to  reverter  when  execution  of  use  becomes  impossible,  653. 
mode  of  disposing  of  property,  578. 
**city  slip  cases  "  in  California,  578. 
sales  under  void  ordinances,  578,  938. 
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TROPUKTY  —  coutiuutd. 

mortgnges  aud  leases  of  corporate  property,  IIS,  16G,  5T5  □.,  570,  oSO, 

665. 
conveyances  of  f«ul  estate,  how  executed,  581,  632. 
requisites  and  proof  of  oorjioi-ate  conveyances,  581,  582. 
as  U>  liability  on  cuveuaiita  of  warranty  when  mnnicipality  has  no  right 

to  convey,  5S1  n. 
conveyance  need  not  recite  authority,  581  n. 
effect  of  repeal  of  charter  or  diasolation  of  corporatioa,  68  a. 
what  property  liable  for  debts  on  disaolulion,  169  a.    (See  Dismilctiok.J 
disposition  of.  ou  diasolutiou  and  auneiation  of  territory  to  other  corpo- 

property  and  debts  on  diviaion,  187-189.      (See  Division  of  Towns.) 

oliauge  of  name  does  not  afTect  grants  of  property.  172  u.,  500  n. 

nor  BoUrgeiiieut  of  territory  and  reconstrucdon  of  powers,  560  n. 

may  U)  granted  to  municipality  upon  condition,  560  n. 

diarter  powers  respecting  proper^-,  563,  564. 

tslJppel  and  adverse  possession  as  againat  municipalities,  5S3  n.,  effZ-ffTl. 

speuiaJ  powers  construed,  5(13  n. 

city  and  ooimty  as  teaauts  in  common,  563  n. 

Dorpuratious  classified  with  respect  to  power  to  take  aud  hold,  563  n. 

implied  (toner  to  purcbose  and  liold,  563. 

Inoideiital  power  to  secure  purchase-money  by  mortgage,  563  a. 

chan«r  aud  general  law  construed  together,  663.  J 

wheu  conveyance  passM  full  title,  5fl3  n. 

when  granted  for  specific  purpose,  use  of  portion  for  oUier  pnipoaes,  663  □., 

575  n. 
corporations  cannot  hold  real  estate  for  purposes  fortign  to  their  initita- 

tion,  504. 
real  estate  beyond  coiporate  limits,  665. 
municipalities  may  hold  lands  in  other  Stales,  565  □. 
act  conferring  title  to  land  as  ancillary  to  execution  of  a  pnblic  tnlst,  68. 
gifts  and  devises  to  corporations,  566  el  teq. 

corporations  may  take  in  trust  and  become  cestuu  qvt  tnat,  667  el  Mtq. 
instances  of  charitable  trusts  to  cities  sustained,  563-672.  (See  Tbdstkeb.) 
cannot  execute  trusts  for  objects  dehor$  the  corporate  purposes,  573 
distinction  between  prohibition  to  take  and  prohibition  merely  to  hold, 

574  n. 
an  improvident  sale  may  be  set  aside,  675  n. 
covenants  and  conditions  annexed  to  grants,  SJh  n. 
rights  of  corporation  as  property  holder  distinct  from  Its  k^isUtiveiig^ts^ 

575. 
of  the  right  to  sell  property  of  municipality  on  execution,  676,  860  n.  on 

p.  1031. 
as  to  enforcement  of  mechanic's  lien,  577. 

taxation  of  municipal  properly,  64  n  on  p.  M,  773-776.   (Ses  Taxatiom.) 
fraudulent  disposition  of,  prevented,  9flB,  910. 
liability  of  municipality  as  property  ownw,  986,  986. 
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PROPERTY  —  continued. 

and  for  damage  to  private  property,  986. 
PROPERTY  HOLDERS, 

right  to  restrain  illegal  corporate  acts,  914-922.  (See  Equity  ;  Injunction  ) 

rights  and  remedies  in  respect  to  local  improvements,  481  n. 
PROPOSALS, 

acceptance  by  city  of,  451  n. 

when  public  notice  of,  required,  466  n.,  468. 

city  not  liable  to  damages  for  refusal  to  accept  offer,  470. 
PROSECUTIONS  (see  Criminal  Offences;  Jury;  Municipal  Courts), 

to  enforce  ordinances,  408  et  seq, 

whether  civil  or  criminal,  411,  412. 

in  what  name  conducted,  416,  428  n.     (See  Remedy.) 

of  officers,  479  n. 

repeal  of  ordinance  puts  an  end  to  pending  prosecution  under  it,  314  n. 

for  public  nuisance,  license  from  corporation  no  defence,  374  n.  on  p.  446. 
PRUSSLA, 

modem  mrmicipal  institutions  of,  7  a. 
PUBLICATION  OF  ORDINANCES  (see  Ordinances), 

construction  of  charter  provision  requiring,  331-334. 

proof  of,  310  n.,  332  n.,  334,  422  n. 

publication  prior  to  passage,  construction  of  provisioDi  309  n. 

mode  of,  332. 

length  of  time  of,  333. 
PUBLIC  AGENTS  (see  Agents;  Office  and  Officer), 

contracts  by,  445. 
PUBLIC  BATHS, 

power  to  establish  includes  power  to  secure  proper  location,  90  n. 
PUBLIC   BUILDINGS^ 

power  to  erect  and  repair,  140. 

power  of  New  England  town  to  erect,  30. 

grant  to  aid  in  erection  subject  to  legislative  control,  60  n.,  68  n.  on  p. 
IIL 

county  may  be  compelled  to  build  court-house,  74  a,  n. 

whether  county  town  may  be  required  to  contribute  toward  expense, 
750  n. 

incorporated  city  may  be  authorized  to  erect  court-house  for  county, 
74  a,  n.,  140  n. 

city-hall  building  in  PhiladelpLia,  compulsory  liability,  74  a. 

erection  of,  without  express  authority,  140  n. 

as  to  mandamus  to  compel  erection  of,  835. 

right  of  inhabitants  to  mandamus  tu  compel  building  of  court-house,  865  n. 

taxpayers  may  enjoin  erection  of  court-house  at  a  place  not  the  county* 
seat,  919  n. 

counties  have  no  implied  power  to  issue  commercial  paper,  to  pay  for,  128. 

power  to  furnish  and  fit  up,  140  n. 

taxation  to  provide  for  cost  of  fitting  up,  769  n.  on  p.  940. 

contract  between  city  and  county,  140  n.,  563  n. 
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PUBLIC   B  UILDINGS — continued, 

proper  uses  of,  140  n. 

conveyances  for  use  of,  valid,  566. 

special  grant  for  court-house  and  jail,  573,  575  n.,  650  n. 

erection  of,  on  public  square,  645,  666  n. 

as  to  control  of,  60  n. 

court-house  not  an  **  internal  improvement,"  510  n. 

rights  of  county  and  city  respecting  jail  built  by  latter*  568  n* 

not  subject  to  execution,  576. 

and  cannot  be  sold  on  foreclosure  of  mechanic's  lien,  577. 

dedication  of  property  for,  648. 

taxation  of  county  court-house  by  city,  778  n.,  777  n. 

no  liability  where  prisoners  escape  by  reason  of  insufficiency  of  jail,  963  d 
•  county  not  liable  where  jail  becomes  a  nuisance,  28  n.,  968  n. 

liability  of  county  for  unsafe  condition  of,  968. 

New  England  town  for  defective  town-house,  964  n. 

as  to  liability  of  city  with  respect  to  unsafe  buildings,  964  n.,  084  n. 
FUBLIC  COMMON.     (See  Public  Squares  and  Commons.) 
PUBLIC  CONVENIENCE.     (See  Ordinances.) 

PUBLIC    CORPORATIONS    (see   Charter;    Corporations;    CouKiTi 
Municipal  Corporations;  Quasi  Corporations.) 

defined  and  distinguished,  22  et  aeq.,  52  et  seq, 

how  created,  and  classified,  87,  54  et  seq. 

extent  of  legislative  control,  52  et  seq, 

private  and  public  distinguished,  52  et  seq. 
PUBLIC  DEFENCE, 

of  right  of  municipalities  to  aid  in,  152. 
PUBLIC  EXHIBITIONS.     (See  Exhihitions.) 
PUBLIC  HEALTH.     (See  Health;  Ordinances.) 
PUBLIC  IMPROVEMENTS.    (See  Local  Improvemrnts.) 
PUBLIC  LANDING  (see  Wharves), 

dedication  for,  649. 
PUBLIC  OFFENCES.     (See  Criminal  Offences  ;  Offrncbs.) 
PUBLIC  OFFICERS  (see  Office  and  Officer), 

rights  and  liabilities,  237  n. 

application  of  majority  principle  to,  283.     (See  Majority.) 

power  to  make  contracts,  445. 

of  a  State,  mandamus  to,  834. 
PUBLIC  PEACE  (see  Arrest;  Ordinances;  Police  Powkbs  akd  Bbou* 
lations), 

power  to  preserve,  407. 

preservation  of,  matter  of  State  concern,  58. 
PUBLIC  POLICY, 

ordinances  must  be  consistent  with,  329. 

contracts  against  public  policy  void,  444  n.,  457,  458. 

combinations  to  prevent  bidding  for  contracts,  470. 
PUBLIC  PROPERTY.     (See   Dedication  ;    Eminent  Domain;    PRo^ 
bbty  ;  Streets  ;  Taxation.) 
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PUBLIC  PURPOSES, 

taxation  most  be  for,  508. 
PUBLIC  SAFETY.    (See  Ordinancrs.) 
PUBLIC  SCHOOLS.     (See  Schools  and  School  Districts.) 
PUBLIC  SQUARES  AND  COMMONS  (see  Dedication;  Streets), 

land  may  be  condemned  for,  598.     (See  Eminent  Domain.) 

proof  of  dedication  of  property  for,  64  L 

dedication  for  and  uses  of,  630,  635,  643-647. 

right  to  ornament,  occupy,  and  enclose,  646. 

remedy  to  recover  possession,  662. 

right  of  abutter  with  respect  to,  660  n.,  661  n.,  663.    (See  Abutter.) 

history  of  public  squares  in  Philadelphia  dedicated  by  Penn,  615  n. 

right  of  county  to  erect  buildings  on  public  square  of  a  town,  645. 

public  may  acquire  highway  across,  646  n. 

power  of  legislature  to  authorize  construction  of  railroad  over,  651  n. 

city  enjoined  by  railway  from  closing  public  square  against  it,  908  n. 

city  may  be  enjoined  from  selling  land  dedicated  for,  914  n. 

erection  of  buildings  upon,  may  be  enjoined,  944  n. 

liability  for  dangerous  and  unguarded  excavation,  985. 

ordinances  forbidding  preaching,  &c.,  on,  319  n.  on  p.  396, 368  n.  on  p.  438; 
PUBLIC  TRUST.    (See  Trustees  and  TRSar  Property.) 
PUBLIC  USE, 

what  is,  595-599,  736  n. 
PUBLIC  WAYS  (see  Dedication  ;  Eminent  Domain  ;  Highways  ;  Streets), 

property  may  be  condemned  for,  595,  599. 
PUBLIC  WELL, 

liability  for  injury  caused  by  impure  water  in,  985  n. 
PUBLIC  WORKS,  BOARD  OF, 

legislative  act  creating,  held  to  infringe  right  of  local  self-government, 
58  a,  n. 

is  a  quasi  corporation,  293  n. 

required  to  keep  record  of  its  proceedings,  293  n. 
PUNISHMENT  (see  Criminal  Offences;  Double  Offences;  Fines, 
Penalties,  and  Forfeitures;  Municipal  Courts;  Ordinances), 

must  be  within  legislative  limits,  336  et  seq. 
PURCHASERS  OF  MUNICIPAL  BONDS, 

duty   of,  to   examine  law    authorizing   issue,    851  n.      (See  Bonds, 
Municipal.) 

allowance  of  commission  to,  when  not  warranted,  89  n. 

record  cannot  be  contradicted  by  parol  so  as  to  affect  rights  of,  299  n. 
PURPRESTURE 

upon  street,  660  n.,  668  n.,  677  n.    (See  Bay  Wimwws;  Nuisances; 
Porches;  Streets.) 

QUALIFICATION  (see  Election;  Office  and  Officer;  Voter), 

of  voters,  195. 

of  officers,  195. 

effect  of  electing  a  disqualified  person,  196. 
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a  the  Judge  o<  the  qnhlificatio 

« in  oondenmatiMi  proceedings,  607. 
[  MBKniT  (Me  AsBUKC^iij, 
tm^ifptrnXti tUcToaj  vpoa,  eflect  of  BlwtJon  ii  tttj  m 
wlnft  wB  Bot  Kb  for  nuterUls  fnnuahed  vaAm  void  antne^ -ft 
^paBAimRE  (see  Health), 

■HillKwi  eoaoKAing,  U4, 1U>  870,  SH  n. 

A  itrae^  ownetahip,  S87  d.,  68& 

OOKFORA330N8  (see  Cwpounom;  Oonrrt  MdhIbval 
C— tOMiTifwn;  Nbt DmLAmt  Toiru;  Bow  ESMbiibbi  SaHou; 
Xaxhm  IhexMon;  Towm), 

ititan  of  AmerieaD  poU^,  0. 
tiMae  nunberahi^  0  n. 


Ill  Tta^MvUlB's  obe«mtioiu  mpeetiiift  S  »  ' 
tta^iAAed  froa  obH-terad  oorpinBttoM,  S9.«L 
Itattid  po««n  at  Mn.,  26. 
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r  to  iaMH  eommeKdal  puper,  191^  Mffi:Sli. 
fwmr  to  ud  nilw»y^  155-161 
I^KJ  ^Tii)«nc«  ID  respect  to  records  of,  301  n. 
tff  lo  fh>s«r  to  take  and  bold  real  eatate,  563  n. 
WwalMs  are  fMori  corporations,  23,  5G3  n. 
Wdfftb  iif  public  works  are,  293  n. 

Ktuxl  t>t  railroad  and  warehooBe  commissioiierB,  890  d. 
ttiiMiKpii^bed  from  municipal  corporations  aa  to  implied  liabili^<x(Mk(9, 

Jfe*ii^)«b«d  in  respect  to  liabiliqr  for  unsafe  streets,  999  et  itq. 
».'  rfvanwKw-Iaw  obligatiou  to  iep«ir  highways  or  bridges,  997. 
l[)lVKr>I  (w«  Acts;  Comkitteb;  Council;  Majoutt;  UxBmos), 
•tVHMoa-law  nilee  respecting,  270,  278. 
«WBtial  lo  valid  action,  292 
*  t«vi  thirds  ef  each  house,"  meaning,  47  n. 
of  «««iieil.  nnder  English  Municipal  Coiporationa  Act,  26L 
mt  k>  quonim  and  majority  of  definite  body,  27&-2S1. 
1^*1  quorum  defined,  280. 
Majority  of  qaorum  must  concur,  282. 

(0k>  quorum  when  int«re.4t,Hofcertain  aldermen  directly  inTolved,  202,  80Bd. 
wbea  jweaence  of  quoram  presumed,  292  n. 
•wmber  present  and  acting,  bow  proved,  292  n, 

a*M»bers  present  refusing  to  vote,  majority  of  quoram,  SftS  n.      Set 
Meitos  V.  Jungermau,  Ey.  Ct  App.  MSS.  1890. 
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QUO  WARRANTO  (treated  Vol.  II.  Chap.  XXI.,  Skc.  888  et  seq.), 

against  London,  8. 

Massachusetts  and  other  colonies,  8. 
State  may  be  precluded  from,  when,  43  a,  n. 
function  of  writ  as  to  officers  and  franchises,  202-205,  802  n.,  842-846, 

890  et  seq.,  920  n. 

when  title  to  office  must  be  settled  by,  198  n.,  201-205,  250  n.,  842-846 

892. 
effect  when  legislature  validates  title  to  office,  197  n.  on  p.  282,  802  n. 
to  question  legality  of  municipal  corporations,  185  n.,  894,  898,  899  n. 
at  common-law,  statute  of  Anne,  8889  889. 
cumulative  statutory  remedies,  891. 
when  special  mode  of  contesting  elections  will  exclude  quo  toarrarUOt  205, 

891  n. 

against  alderman  elected  on  wrong  day,  refused,  839  n. 

requisites  of  detjndant's  pleas  or  answer,  893. 

usurpation  of  franchises,  distinction,  895. 

forfeiture  of  charter  or  franchises,  165,  896. 

does  not  lie  to  vacate  charter  for  passage  of  unauthorized  ordinaooes, 

896  u. 
for  illegal  usurpation  of  powers,  897. 
will  not  lie  to  enforce  performance  of  corporate  duty,  897. 
not  appropriate  for  purpose  of  annulling  ordinance,  897  n. 
will  not  lie  for  the  taking  of  land  without  making  compensation,  897  n. 
nor  to  test  legal  right  of  gas  company  to  lay  pipes,  897  n. 
proceeding  must  be  instituted  by  attorney-general,  898. 
relator,  who  may  be,  890  n.,  900,  901  and  notes. 
supersedeas  bond,  235  n. 
discretion  of  court,  how  exercised,  899-901. 
rule  to  show  cause  will  not  be  granted  in  all  cases,  900. 
when  and  for  what  the  appropriate  remedy,  256,  272,  275  n.,  890. 
against  officers  of  assumed  corporation,  894. 
against  whom  to  be  brought,  895. 

civil  action  in  quo  warranto  must  be  brought  where,  900  n« 
rules  to  guide  judicial  discretion,  901. 
where  there  can  be  no  trial  during  officer's  term,  902. 
user  or  possession  of  office  or  franchise  necessary,  903. 
effect  of  judgment  of  ouster,  904. 

may  be  removed  from  State  court  to  Federal  court,  905  n« 
practice  in  quo  warratiio  proceedings,  905  and  notes, 
relator  entitled  to  costs  if  successful,  905  n. 
refusal  of  court  to  allow,  reviewable  on  error,  905  n. 

RAILING  OR  BARRIER 

in  street  to  guard  against  accidents,  failure  to  provide,  1005, 1017  n. 
RAILROADS, 

constitutionality  of  the  power  to  municipalities  to  aid  in  construction  oi, 
12,  153-164,  508. 
VOL  II.  —  52 
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RAILROADS  —  continued.  • 

decisions  of  the  different  States  cited,  153  n.,  157  n.,  16S. 

power  judicially  established,  but  its  exercise  baneful,  153, 157. 

power  to  aid  must  be  express,  161,  507  a.  » 

construction  of  grants  of  such  power,  161,  507  a,  542  n. 

conditions  precedent  must  be  complied  with,  163,  550. 

negotiable   railway   aid  bonds,  nature   of,    4Bd  et  seg.     (See   Boki>9, 
Municipal.) 

legislature  cannot  compel  municipality  to  create  a  debt  to  aid  in  con- 
struction, 74. 

municipal  corporations  cannot  be  compelled  to  become  stockholders,  74  n. 

taxing  power  may  be  employed  to  aid  in  construction,  74  n. 

legislature  may  ratify  defective  subscriptions  by  mnnieipalitieB,  79  n., 
544.    (See  Curative  Acts.) 

express  power  to  subscribe  for  stock,  127  n. 

right  to  rescind  previous  action,  290  n. 

city  cannot  ratify  subscription  to,  463  n. 

rights  of  municipality  as  stockholder,  538  n. 

power  to  donate  bonds  in  lieu  of  lands  and  right  of  way,  542  n. 

distinction  between  municipal  **  subscription  "  and   municipal  ^'  dona- 
tion,'* 515  n. 

power  may  be  annulled  by  constitutional  provision  or  l^^ative  action, 
70,  539. 

what  constitutes  completed  subscription,  538-541. 

mode  of,  540. 

one  subscription  does  not  exhaust  the  power,  541  n. 

change  in  the  name  of  the  company  will  not  invalidate,  541  n. 

effect  on  incomplete    subscription   of    constitutional  provision  limiting 
[^>oNver  to  aid,  510  n. 

effect  of  consolidation  of,  on  validity  of  subscription,  541. 

where  there  is  danger  of  misapplication  of  funds  subscribed,  550  n. 

cannot  be  made  without  affirmative  vote,  551  n. 

when  special  autliority  will  impliedly  repeal  charter  limitations,  554  n. 

mandamus  to  compel  county  subscription  to  railroad  stock,  866  n. 

vote  of  county  to  subscribe  for  stock  held  not  to  be  a  contract,  866  n. 

taxpayers  may  enjoin  illegal  subscription,  919  n.     (See  Injunction.) 

power  of  Congress  to  incorporate,  38. 

right  of  legislature  to  regulate  charges,  52  n. 

franchise  to  operate  railway  and  take  tolls  cannot  be  leased,  580  n. 

city  may  extend  street  across  roadway,  588  n.,  680  n. 

but  cannot  lay  out  street  through  depot  grounds,  588  n. 
nor  longitudinally  upon  its  right  of  way,  680  n. 

as  to  right  to  occupy  highway  longitudinally,  705  n.,  707. 

where  railroad  alters  highway,  duty  of  company,  707  n.,  933  n. 

crossing  of  streets  by,  rights  of  company,  municipality,  and  lot-owner. 

707  n. 
can  dedicate  land  for  public  highway,  635  n. 
grant  by  town  of  part  of  common  for  railroad  depot,  646  n. 
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power  of  legislature  to  authorize  construction  over  public  squares,  651  n. 
subject  to  indictment  for  erecting  building  in  highway  without  authority, 

659  n.     (See  Indictment.) 
not  entitled  to  private  land  until  damages  assessed  and  tendered,  615  n., 

728  dy  n.  on  p.  878. 
leasing  of  road  does  not  deprive  lessor  of  eminent  domain  power,  723  a,  n. 
right  of  way  is  exclusive  at  all  times  and  for  all  purposes,  752  n.  on  p.  914. 
may  take  land  of  gas  company  by  eminent  domain,  694  n. 
cannot  locate  road  through  land  acquired  by  city  for  reservoir,  694  n. 
power  to  construct  to  city  gives  right  to  enter  city,  707  n. 
no  right  to  erect  fences  across  platted  streets  though  not  in  use,  713  n. 
may  be  compelled  by  tnandamus  to  erect  viaducts  at  crossings,  713  n. 
may  be  required  to  station  flagmen  at  crossings,  322  n.,  393  n.,  713  n. 
or  to  provide  gates  at  crossings,  893  n. 
and  to  fence  road-bed,  393  n. 
power  of  city  to  regulate  running  of  cars,  393  n. 
may  be  required  to  light  its  roadway  within  city  limits,  714. 
grant  of  right  to  lay  track  over  bridge,   city  cannot  subsequently  im- 
pose charges,  789  n. 
liable  to  indictment  for  obstructing  highway,  932  n. 
mandamus  to  enforce  duty  to  keep  bridges  in  repair,  933  n. 
defect  in  street  caused  by,  tovm  primarily  liable,  action  over,  1037. 
mandamus  to  compel  railroad  company  to  grade  street  at  crossing,  1037  n. 
local  assessments  on  railroad  property,  752  n.  on  p.  921,  755  n.,  777  n., 

789  n. 
taxation  of,  by  municipalities,  771,  790  and  notes, 
jale  of  rolling  stock  for  taxes  restrained,  923  n.,  924. 
RAILROADS  IN  STREETS, 

legislative  power  and  municipal  control,  71,  701-727. 

special  constitutional  limitation  on  legislative  power  with  respect  to,  701 

0-701  c. 
legislature  may  delegate  autliority  to  municipality,  705,  719. 
grantato  lay  down  tracks  and  operate  road  are  property  rights,  68  a,  n. 

city  not  liable  in  damages  for  unauthoriised  grant,  710. 
when  grant  of  right  constitutes  a  ocmtraot,  705  n. 
construction  of  act  requiring  franchise  to  be  sold  at  auction,  466  n., 

706  n. 
mandamus  by  successful  bidder  to  compel  acceptance  of  bond,  706  n. 
franchise  may  be  included  in  mortgage  and  sold,  705  n. 
power  of  city  to  guarantee  bonds  must  be  expressly  conferred,  471. 
right  to  use  streets  is  a  property  right  subject  to  condemnation,  588  n. 
tsoQstant  and  exclusive  use  of  part  of  street,  effect,  669  n. 
exclusive  privilege  to  use  streets  and  alleys,  695  n.,  715,  716. 
city  may  question  corporate  existence  and  rights  of  company  seeking  to 

use  its  streets,  701  n. 
consent  of  municipal  authorities  and  abutting  owners  may  be  required, 

701  a,  701  b,  720. 
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RAILROADS  IN   STREETS  —  contwued. 

mi  Authorized  use  uf  street  by  railroad,  remedies,  703  n.,  707,  708  «f  ttf. 

{See  iNJiscTios  ) 
existing  state  of  the  law  in  respect  lo  rigfats  of  shatter  and  the  pablie, 

704,  704  a.     (See  Abcttkr.) 
oit;  cannot  permit  street  to  be  occupied  by  private  railway,  70S  □.,  710. 
to  authorize  use  for  steam  railway,  power  must  be  express,  705 
police    power  over   railway  companies   occupying  streets,  322  a-,  711 

n.,713,714,7ie,  720,  727. 
general  statute  a,ai  special  charter  provisions,  how  con.strued,  709. 
legislative  authority  protects  from  public  proaecutioa,  711. 

but  not  from  liability  to  abutter,  71 1. 
if  constructed  without  lawful  authority  are  nuisances.  CSO  n. 
railway  may  become  a  nuisance  in  a  street ;  indictment.  713,  730  n. 
mode  of  propelling  cars,  use  of  steam  power,  rate  of  speed  ;  munici- 
pal control,  713. 
charter  power  of  municipalities  in  reaped  lo,  719. 
right  to  lay  additional  track  requires  oonsent  of  property  ownera  aoew,  ■ 

720.  ■ 

use  of  snow-plows  regulated  by  ordinance,  720  n.  | 

covenant  to  keep  street  within  tracks  in  repair,  effect,  721. 
may  be  reijaired  to  keep  tracks  watered.  721. 
if  track  is  so  laid  as  to  prevent  vehicles  from  standing  in  street,  722 

n,,  723  n. 
use  of  steam  motors  to  propel  oars,  722  n.  ' 

preferenlial  right  of  compiiny  to  ilso  of  its  track,  721,  727.  ^ 

improper  construction  of  track,  721. 

control  of  company  limited  to  street  included  witbin  ita  tracks,  720  n. 
rights  and  liabilities  of  the  company,  721. 
reservation  of  right  of  city  to  purchase,  723  !>• 
summary  of  the  law  in  respect  to,  724-727. 

whether  an  additional  servitude,  702,  703,  711,  722-727,  p.  698,  n. 
rights  of  abutter  with  respect  to  (see  Abdttkr). 
local   assessments    upon    and    taxation  of,  359  n.,  721  o.,  7S&n.  Mip. 

922,  755  n.,  777  n..  789. 
Broadway  Surface  Railway  case  {New  York),  63  n.,  68  a. 
New  York  Elevated  Railway  cases,  701  6,  n. 
New  York  Arcade  Railway  cases,  61  n,,  701  c. 
nndergronnd  street  railways,  701  b. 

railway  is  a  "  street  railway,"  703  n. 
borse  railways,  special  act  authorizing  held  void,  46  n. 
franchise  vested  with  property  rights  generally,  68  a,  n.  on  p.  118. 
charter  authority  to  city  to  permit  nulway  in  street  held  to  refer  to,  705  n. 
whetlier  city  may  grant  exclusive  right,  695  n.,  715,  716,  71S. 
nae  of  street  tor  horse  railway,  not  an  additional  servitade,  722,  723. 
as  to  distinction  between  horse  railways  and  steam  railways,  72& 
right  to  occnpy  public  streets,  715-728. 
rights  and  liability  of  company,  721. 
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The  TBtumem  are  to  the  sections.    YoL  I.  H  ^-666 ;  VoL  n.  H  666-1003. 
RAILROADS   IN    STREETS  —  confinii^c/. 

right  to  substitute  cable  railway  for  horse  railway  denied,  719  n. 

elevated  railways,  New  York  legislation  and  its  construction,  723a-723  c. 
(See  Abutter.) 

erection  of,  constitutes  a  taking  of  abutter's  easement,  992  n. 

street  railways  operated  by  electricity,  p.  893,  n. 
RAPID  DRIVING.    (See  Police  Power  axd  Regulations.) 
RAPID  TRANSIT  ACT  OF  NEW  YORK,  717  n.,  728  a,  n.,  995  c,  n. 

on  p.  1241. 
RATEPAYER, 

difference  between  inhabitant  and,  303  n. 
RATIFICATION  (see  Curative  Acts), 

by  legislature,  of  corporate  acts  and  by-laws,  77-79,  419. 

by  corporation  of  unauthorized  acts  and  contracts,  139, 458  n.,  463-465,  547. 
sales  of  property,  578. 

principle  of  ratification  by  delay,  applicable  to  municipal  corporations,  548. 

by  legislature  of  title  to  office,  197  n. 
REAL  ESTATE, 

power  to  take  and  hold,    68,  561-565.      (See  Property;   Riparian 
Proprietor.) 
RE-ASSESSMENT  (see  Curative  Acts;  Legislature), 

legislature  may  order,  814. 

power  authorized,  751,  814. 
RECITALS, 

in  bonds,  estoppel,  520  et  seq.    (See  Bonds,  Municipal.) 
RECLAMATION  OF  LANDS, 

burden  laid  on  district  and  persons  benefited,  760  6,  n. 
RECONSIDERATION 

of  votes  and  measures,  290,  297. 
RECORDERS  COURT.     (See  Municipal  Court.) 
RECORDS  AND  DOCUMENTS,   (Chap.  XL  Secs.  293,  et  seq!) 

records  kept  by  clerk  joro  tem,,  293. 

signature  of  chairman,  293  n.    (See  Mayor  ;  Presiding  Officer.) 

failure  of  clerk  to  take  oath  does  not  invalidate  his  record,  293  n. 

power  to  amend  records  of  New  England  town  meetings,  294-296. 

town  not  concluded  by  fraudulent  amendment,  294. 

whether  clerk's  successor  can  make  amendment,  294  u« 
clerk  cannot  after  he  is  out  of  office,  294  n. 

mandamus  to  compel  amendment,  296,  299  n. 

general  power  of  clerk  to  amend  record,  297. 

new  board  amending  record  of  old,  297. 

parol  evidence  to  apply  record,  298. 

contradict  or  explain  record,  298,  299,  804  n. 

show  omissions,  300,  301. 

m  collateral  action  not  admissible  to  contradict  record,  299. 

what  facts  may  be  shown  by  parol,  298  n.   (See  Evidence.)  ' 

proof  of  facts  on  record,  300  n. 

rights  of  creditors  not  prejudiced  by  neglect  to  keep  record,  300  n.,  963  n. 
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of  «zpeScd  BKBibcr  of  cooadl.  213. 
REFUS^     (See  Dnukxi^.) 
REFUSE  IIATTEE, 

liecsae  tt>  RBaove.  M>. 
REGENTS  or  THE  USIVERSnT, 

Off  Marrland.  a  prxrate 
REGISTEATIOX. 

of  Tot«n  maj  be  reqmred,  195  n.     (See  Tomt  axd  T< 

of  bocdi.  M.1.     (See  Bosna.  MraciPAi.) 
REGULATE.    (See  Fcxuxs:  Licisses;  OKDOTA^rccs;  Taxatku.) 
RELATOR-     (See  Maj^damcs;  Qro  Wammjlsto.) 
RELIEF.    (See  Equitt;   IxjusKmos;  Rbmkdt.) 
RELIGION, 

deriae  to  town  for  sapfort  of,  573  a. 
RELIGIOUS   SOCIETIES, 

wbrrther  exempdoo  from  taTatinn  indndea  local  aaseHiiieiita^  7S7  a.,  4  4 1. 

exemptioQ  stalates  stiicilj  eooslnied,  77<{l 
use,  not  oimershi(>,  is  the  lert,  776  n. 

parsonage  and  lot  not  ezempi,  776  n. 
REMEDY  (dee  Acnox;  Ejcctukst;  Equitt;  Ixjuxcnoai;  Masbaxts; 
pROsEccTioxs:  Quo  Waskasto;  Sum;  Tokts), 

suggested  as  to  corporate  powers,  12, 12  a,  IS. 

of  creditors  on  dissolution  of  eorporaiion,  170. 

when  corporation  is  abolished,  186. 

special  remedy  giTen  bj  statute  is  enmulaiiTe,  202  n.  oa  p.  285. 

by  mandamus  to  compel  amendment  of  record,  296, 291^  n. 

of  corporation  in  respect  to  invalid  bond,  458. 

when  citj  issues  bonds  without  aothority,  462. 

of  lowest  bidder  when  contract  is  awarded  to  another,  468  n. 

of  mechanica  and  othen,  577. 
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TlMnftTCoeMaMtotteMetioiii.    VoL  I.  H 1-666  i  Vol  IL  H  »e-106& 
REMEDY  —  continued. 

of  land-owner  in  respect  to  condemnation  proceedings,  609  et  seq. 

for  encroachments  and  obstraction  in  streets,  637  n.,  639  n.,  642  n., 
659-463,  865  n.,  932  n. 

tat  misuser  of  dedicated  property,  653. 

in  case  of  change  of  grade  of  street,  686.    (See  Streets.) 

for  unaathorized  use  of  street  by  railway,  708. 

of  abutter  for  use  of  street  by  steam  railway,  723  d.    (See  Abutter.) 

where  property  exempt  from  taxation  is  assessed,  776  n. 

by  nuindamua  to  compel  payment  of  debts,  849. 

of  bondholders  in  Federal  courts,  855,  856. 

to  prevent,  correct,  and  redress  illegal  corporate  acts,  6X1  n.,  906-934. 

where  statute  provides  specific  remedy  such  remedy  is  exclusive,  993. 
REMOVAL, 

power  of  council  to  remove  officers,  240-256.    (See  Amotion  and  Dis- 
franchisement. ) 

of  officers  from  municipality,  195  n.  on  p.  278,  228. 
REMOVAL  OF  CAUSES.  (See  Bonds,  Municipal;  Federal  Court.) 
REPAVE  (see  Streets), 

power  to  compel,  752  n.  on  p.  915,  761  n.,  780. 
REPEAL  (see  Creditors;  Mandamus;  Taxation), 

of  charter,  68  a,  85, 169, 169  a,  170, 173. 

by  implication,  86-88. 

of  ordinances,  314. 
ends  prosecution  thereunder,  314  n. 

of  power  to  grant  licenses,  62. 

of  legislative  grants  of  property,  68  n. 

of  act  under  which  contract  for  supply  of  gas  was  made,  692  n. 

of  charter  power  of  taxation  by  constitutional  provisiou,  740  n.,  746  n. 

implied  repeal  of  charter  limitation  on  rate  of  taxation,  769. 

of  statute  making  city  liable  for  damages  from  change  of  grade  of  streeti 
989  n. 
REPEATING  CLAUSE 

in  revised  charter,  effect,  86. 
REPLEVIN, 

lies  for  official  books,  &c.,  302. 

right  to  office  cannot  be  ti'ied  in,  302  n. 

lies  against  pound-keeper,  when,  160  n.,  850. 
REPRESENTATIVE  SYSTEM, 

necessity  of,  in  populous  ©laces,  28  n.  on  p.  48. 

RESERVOIR  (see  Water  and  Water- Works), 

raihroad  cannot  be  located  through  land  acquired  by  city  for,  694  n. 

right  of  city  to  occupy  sui-face  of  street  with,  697. 

city  may  construct,  in  street  for  municipal  uses,  690. 

demolition  of,  and  conversion  of  land  mto  apark,  power  of  legislature,  68. 

RESIDENCE    (see  Elections;  Non-Rbsident;  Office  and  Officer; 
Voter), 

as  a  qualification  for  office,  196. 
membership  conptitntpH  b^-  0  n.  40 
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RESIDENCE  —  continued. 

as  a  qualification  of  Yotere,  39,  105. 

what  constitutes  a  residence,  195  n. 

colorable  residence  insufficient  to  constitute  inhabitance,  S03  n. 

of  occupant  of  dwelling-house  divided  by  boundary  line  of  townSt  184  u. 

RESIGNATION  (see  Offick  and  Officer;  Process), 
of  municipal  officers,  224-228. 

after  issue  of  writ  of  mandamus^  861  a-861  d, 
RESOLUTION.    (See  Ordinances  or  By-Laws.) 
RESPONDEAT  SUPERIOR    (see  Actions;  Contractor;  Negugrsce; 

Streets;  Torts), 
application  to  municipal  corporations,  237  n.  on  p.  324,  968,  974-983. 
held  to  be  inapplicable  to  counties,  963  n. 
when  applicable  and  when  not,  974-983. 
no  application  where  acts  are  wholly  vUra  vires,  969,  969  a. 
illustrative  cases,  970,  971. 

cases  where  implied  corporate  liability  exists  for  wrongful  acts,  971,  97S. 
wrongful  acts  done  colore  officii,  972. 
corporation  liable  if  it  adopts  the  wrongful  acts,  972. 
liable  for  trespass  upon  land,  970  n.,  971  n. 
not  applicable  in  the  case  of  licensees  of  a  municipality,  953. 
DO  application  where  buildings  are  destroyed  to  prevent  spreading  of  fire, 

955  n.,  957. 
doctrine  as  applied  to  acts  of  contractors,  1027-1031,  1033. 
application  of  priuciple  with  respect  to  officers  and  their  sabordinates, 

237  n.  on  p.  324. 

RESPONDENT.   (See  Mandamus;  Quo  Warranto.) 
RESTAURANTS.   (See  Saloons.) 
RESTITUTION 

to  taxpayer  of  property  exacted  by  taxation,  61  n. 

RESTRAINT  OF  TRADE.   (See  Trade.) 
RESTORATION  TO  OFFICE.   (See  Mandamus.) 
RETROSPECTIVE  LEGISLATION.  (See  Curative  Acts.) 
RETROSPECTIVE  TAXATION 

may  be  authorized  by  the  legislature,  751.    (See  Rs- Assessment.) 

RETURN.    (See  Mandamus.) 

REVENUE    (see  Constitutional  Provisions;  Funds;  Garnishment; 
Taxation), 

legislative  power  over,  61  n.,  767. 

use  of  surplus  revenues,  .94. 

licenses  for  revenue  purposes,  323  n,,  357,  359  n. 

fines  for  purpose  of  raising,  339  n. 

general  laws  and  special  charter  provisions  construed,  770  et  $eq. 

REVERTER.     (See  Dedication;    Eminent  Domain;    Fee;  Profrrtt; 

Streets;  Trustees  and  Trust  Property.) 
REVIEW, 

of  proceedings  of  municipal  corporations  and  courts.    (See  Appeal; 
Certiorari.) 


^ 
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TheieferaneetaratottMiMtloDS.    VoL  I.  $$  l-«66 ;  VoL  IL  H  fiM-1062. 

REVIVAL 

of  corporations,  174. 
REVOCATION, 

of  dedication  by  owner,  632.   (See  Dedication.) 

of  acceptance  by  corporation,  632. 
REWARD  FOR  OFFENDERS, 

of  the  power  to  offer,  139,  479  n. 
revoke,  139  n. 

requisites  to  secure,  139  n. 

officer  cannot  claim,  139,  234  n. 
RHODE  ISLAND, 

quo  warranto  against,  8. 

aldermen  and  councilmen  are  <<  civil  officers,"  59  n. 

as  to  implied  power  of  municipalities  to  borrow  money,  118  n. 

assessment  for  local  improvements,  benefits,  752  n.  on  p.  920. 

rule  as  to  liability  for  change  of  grade  of  street,  990  n.  on  p.  1222. 

liability  for  unsafe  streets,  1000  and  note. 
RICE, 

growing  of,  within  corporate  limits  may  be  prohibited,  375  n. 
RIOTS  AND  MOBS.     (See  Mobs.) 
RIOTING, 

when  it  avoids  election,  197  n.  on  p.  281. 

Pittsburg  riots,  959  n. 
RIPARIAN  PROPRIETOR   (see  Property ;  Rivers;  Wharves), 

rights  of,  as  respects  wharves,  100,  109. 
subject  to  municipal  control,  107  u. 

nature  aud  extent  of  riparian  rights,  106  n.,  107  n.,  109  n. 

rights  of  municipality  as,  109,  697  n. 

building  of  wharf  by  municipality  does  not  invade  rights  of,  110. 

boundaries  on  rivers,  &c.,  182. 

where  title  of,  stops,  634,  649. 

rights  of  city  to  alluvion,  &c.,  563  n.,  634. 

no  right  to  foul  or  corrupt  water  of  a  running  stream,  597  n. 

where  State  is  owner  of  land  under  water,  dedication  by  private  riparian 
proprietor,  634. 

rights  of,  in  city  of  New  York  in  respect  to  streets,  636  n. 

ferry  right  of  riparian  donor  on  dedicated  front,  646  n. 

where  city  makes  improvement  in  front  of  lot  of,  971  n. 

drainage  into  stream,  liability  of  city  to,  1047  n. 
RIVERS  (see  Watercourse), 

boundaries  on,  182. 

nuisances  upon,  within  city  limits,  377. 

under  police  power,  channel  may  be  turned  or  straightened,  141  n. 

dedication  of  streets  bordering  on,  634. 
ROAD  DISTRICTS, 

quasi  corporations,  25.    (See  Quasi  Corporations.) 

political  subdivisions  of  counties,  903  u. 

not  liable  to  civil  actions.  9G3. 
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TiMMteraoMaratottMMOtioiia.    YoL  I.  H  l-^S ;  VoL  n.  $§  5M-10S1. 

BOADS    AND    HIGHWAYS.      (See  Dedication;   Emikkxt   Doxaix; 

Highways;  Streets;  Taxation.) 
ROLLING  MILL, 

may  become  a  noisanoe,  874  n.  on  p.  448. 
ROLLING  STOCK, 

taxation  of,  790  n. 

sale  for  taxes  after  tender  of  tax-receiYable  coupons,  923  ii.»  924. 
ROMAN  MUNICIPALITIES, 

historical  view  of,  8-6. 
ROME,   CITY  OF, 

historical  sketch,  8  a. 
ROOFS, 

no  obligation  to  keep  ways  clear  of  snow,  898  n.   (See  Snow  and  Ice.) 

liability  of  city,  1018  n. 
RULE  TO  SHOW  CAUSE.    (See  Mandamus;  Quo  Warraicto.) 
RULES  OF  EVIDENCE   (see  Evidence), 

corporation  cannot  change,  417. 
RULES  OF  PROCEEDING, 

how  changed,  288  n. 
RURAL  CEMETERY.    (See  Cemeteries.) 
RURAL  LANDS, 

within  city  limits,  taxation  of,  794,  795. 

SABBATH, 

laws  and  ordinances  for  the  observance  of,  897. 
ST.  LOUIS, 

Mullanphy's  devise  in  trust  for  emigrants,  571. 

act  establishing  Forest  Park  held  unconstitutional,  598  n. 
SALARY.     (See  Office  and  Officer;  Mandamus.) 
SALES, 

of  property  of  municipalities  on  execution,  576. 

for  deliDquent  taxes,  819-822. 
SALOONS  (see  Liquors), 

power  to  regulate,  tax,  &c.,  44  n.,  62, 142  n.,  857  n.,  863  n.,  865  n.,  768 n. 

regulation  of  time  of  keeping  open,  400. 

power  to  license  inns  gives  no  power  to  tax,  768  n. 

may  be  taxed  for  maintenance  of  police  force,  61  n.,  793  n. 

ordinance  to  suppress  tippling-houses  held  valid,  868  n.  on  p.  441,  436  n. 
SALVATION  ARMY, 

ordinances  with  respect  to,  819  n.,  368  n.  on  p.  488.  (See  Police  Power.) 
SANITARY  REGULATIONS.     (See  Health.) 
SCAFFOLD, 

suspended  from  building,  not  a  nuisance,  660  n. 
SCHOOLS  AND  SCHOOL  DISTRICTS, 

school  districts  are  quasi  corporations  of  limited  powers,  22  n.,  24,  25. 

powers  of,  how  determined,  24  n. 

prohibition  of  special  acts  conferring  corporate  powers  does  not  indode, 
46. 
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SCHOOLS  AND  SCHOOL  DISTRICTS  — con/mu^c/. 

created  for  **  muDicipal  purposes,    49.    (See  Quasi  Corporations.) 

regular  organization,  proof  of,  84  n» 

have  power  to  borrow  money,  119.    (See  Borrowing  Money.) 

application  of  corporate  funds  to  purchase  of  interest  in  school  building, 
119  n. 

individual  bond  of  school  directors  for  borrowed  money,  452  n. 

may  give  promissory  note  in  payment  for  building  of  school-house,  488  n. 

power  to  issue  negotiable  securities,  509. 

erection  of  school-house  without  express  authority,  140  n. 

abolition  of  old  and  formation  of  new  district,  effect  on  title  to  property, 
189  n. 

as  to  notice  of  school  meetings  (in  New  York),  266  n.  on  p.  348. 

proof  of  proceedings  of,  301  n. 

rules  and  regulations  of  school  boards  must  be  reasonable,  319  n.  on 
p.  397. 

property  held  in  trust  for  benefit  of  schools,  80  n. 

gifts,  &c.,  in  trust  for  educational  purposes,  sustained,  568  et  seq, 

legislative  control  over  school  districts,  61  n. 

records  of  school  district,  parol  evidence,  299.     (See  Evidence.) 

conveyance  for  school-house,  valid,  563  n.,  566. 

devises  and  gifts  for  public  schools,  valid,  572  n. 

property  dedicated  for  schools,  648,  650  n. 

school-house  not  liable  to  levy  and  sale  on  execution,  576  n. 

exemption  from  taxation,  use,  not  ownership,  b  test,  776  n. 

liability  of  school  property  to  local  assessment,  777  n. 

taxation  of  property  not  liable  to  ordinary  municipal  taxation,  795. 

mandamus  to  school  officers,  826  n. 

attorney-general  cannot  enjoin  collection  of  taxes  levied  by,  924  n. 

liability  of  school  boards  for  injuries  to  pupils,  961  n.,  964  n.,  965. 

not  liable  to  civil  action  for  neglect  of  duty,  963. 
SCRIP, 

to  circulate  as  money,  127,  447  n.,  448,  461,  487  n. 

act  authorizing  particular  city  to  issue  scrip  for  particular  purpose,  void* 
46. 

unauthorized  issue  enjoined  by  taxpayer,  919  n. 
S£AL  (see  Contracts;  Boundaries), 

what  is  a  sufficient  seal,  190  n. 

mandamuB  to  obtain  possession  of,  302,  848. 

when  appointment  of  attorney  in  fact  need  not  be  under  seal,  190. 

contracts  under  seal,  456. 

effect  of  authoritatively  affixing,  190,  534  n. 

proof  of  seal,  191,  534  n. 

affixing  of  seal  to  unauthorized  contract  not  binding,  190  n.,  457  n. 

seal  attached  and  properly  attested,  prima  facie  evidence,  191. 

lease  held  void  for  want  of  seal,  192  n. 

attached  to  bonds  and  to  corporate  note,  effect,  192  n. 

mandamus  to  compel  officer  to  affix  corporate  seal  to  document,  831  n. 
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SEAL  —  continued. 

contracts  not  under  seal,  when  binding,  192,  450. 

implied  contracts,  when  binding,  192,  456-461,  038.    (See  Assumpsit.) 

individual  seal  of  officer  to  contract,  effect  of.  452. 

seal  on  corporate  conyeyances,  580  n.,  581. 

where  bonds  are  stolen  and  seal  forged,  555. 
SEIZURE, 

exemption  of  municipal  revenues  and  property  from  judicial  aeixore, 
100. 

trespass  for  illegal  seizure  under  void  assessment,  972  n.,  973. 
SELECT  BODY.    (See  Council;  Mketings;  Qoubcm.) 
SELECTMEN, 

power  of,  to  bind  town,  30  n.,  148  n.,  283  n.,  452  n.,  455. 
SERVICE  OF  WRIT.     (See  Mandamus;  Process;  Rksiqnatiok.) 
SET-OFF  (see  Debtor),  , 

right  of  officer  to,  in  respect  to  his  salary,  235  n.  on  p.  319. 

purchase  of  judgment  against  creditor  of  city  to  be  used  as,  457  n. 

debtor  may  procure  city's  obligations  for  purpose  of,  477  n. 

suits  to  collect  taxes  and  assessments  not  subject  to,  810,  815  n. 

right  of  city  to,  in  action  for  services  rendered  and  materials  furnished, 
937  n. 
SETTLEMENT, 

of  disputed  claim,  power  to  make,  477.    (See  Arbitration.) 
SEWERS  AND  DRAINS  (see  Streets;  Surface  Water), 

power  of  legislature  to  compel  city  to  provide,  73. 

power  to  make,  109  n.,  688,  689,  690  n.,  752  n.,  805-807. 

nature  of  power  to  construct,  58,  807. 

alteration  and  change  of  drainage  system,  805  n. 

governing  body  judge  of  necessity,  686  n. 

charter  requirement  that  council  shall  fix  dimensions,  96  n. 

council  may  order  sewer  to  be  built  by  committee,  289  n.,  308  n« 

injunction  to  restrain  construction,  1046  n.     (See  Injunction.) 

reconstruction  and  enlargement  of  culvert,  injunction  to  restrain,  995  e^  n. 
on  p.  1244. 

power  to  regulate  use,  and  to  protect,  681,  805. 

object  of  gutters,  and  municipal  control  of  use,  681. 

use  of  street  by  individual  for  private  sewer,  319  n.  on  p.  398. 

purchase  of  right  of  way  for  a  ditch,  agreement  to  construct,  609  n. 

drainage  of  lots  by  owner  may  be  required,  752  n.  on  p.  920. 

where  city  tore  up  good  pavement  for  purpose  of  constructing,  expense, 
780  n. 

removal  of  railway  from  street  if  necessary,  808  n. 

executive  officers  have  no  authority  to  convert  private  drain  into  public 
sewer,  1046  n. 

power  to  provide  outlet  beyond  corporate  limits,  182  n.,  446,  1049  n, 

city  cannot  discharge  drainage  into  mill-raoe,  1049 

sewer  commissioners  are  municipal  officers,  58. 

implied  liability  for  services  of  inspector,  480  n. 
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SEWERS  AND  DRAINS  —  con/mw^d. 
land  may  be  condemned  for,  598. 

measure  of  damages,  625  n.  on  p.  735. 
use  of  stream  as  sewer,  dedication  established  by  long  user,  637  n. 
how  to  be  paid  for,  761  n.  on  p.  937,  806-809. 
drainage  of  lands  at  expense  of  property  benefited,  752  n.,  756  n. 
exemption  from  local  assessment  for,  773  n.,  777  n. 
«<  remote  benefit "  construed,  806  n. 
apportionment  of  expense,  how  to  be  made,  806. 
mode  of  making  assessments,  809. 

second  assessment  justified,  809  n.     (See  Re- Assessment.) 
maintaining  engines  as  part  of  sewerage  system,  assessment,  809  n. 
where  sewer  becomes  a  nuisance,  liability,  375  n.,  660  n.  on  p.  786, 

1046  n. 
house  vault  flooded  from  defective  sewer,  656  a. 
discharge  of  water  and  sewage  on  private  lands,  1042  n.,  1049  n. 
where  discharge  of  sewage  into  natural  stream  becomes  a  nuisance, 

1047. 
drain  at  end  of  wharf,  1047  n.,  1049  n. 
as  to  rights  of  riparian  proprietor,  1047  n. 
maintenance  of  gratings  over  entrance  to,  injunction  to  prevent  refused, 

907  n. 
improper  construction  causing^  nuisance,  indictment,  932  n. 
corporation  liable  for  trespass,  971. 

no  liabiUty  for  failure  to  provide  drainage  or  sewerage,  1046. 
nor  for  insufficiency  in  plan  adopted,  1046,  1051. 
nor  where  gutters  or  drains  are  not  of  adequate  size,  1046. 
not  responsible  for  error  of  judgment  upon  which  system  was  devised, 

1046  n. 
liability  where  plan  proved  defective,  949  n.,  1024  n.,  1040  n.,  1046-1051. 
damages  accrue  to  owner  of  property  at  time  of  injury,  1038  n. 
liability  as  to  public  sewers  constructed  and  controlled  by  city,  1046, 

1051. 
liable  for  negligence  where  duty  becomes  ministerial,  1048, 1049. 
civil  liability  in  respect  to  surface-water,  drains,  and  sewers,  1038-1051  a. 
insufficient  or  defective  waterways  or  culverts,  1038  n. 
where  abutter  constructed  gutter  in  manner  other  than  as  ordinance 

required,  1039  n. 
negligence  is  ground  of  liability  for  defective  sewers,  1039  n.,  1046, 

1048-1051. 
liability  for  failure  to  keep  in  repair,  98  n.,  1045,  1047  n.,  1061. 
for  negligence  in  constructing  or  repairing,  979  n.,  980  n.,  986  n.,  1046, 

1049-1051. 

for  failure  to  keep  free  from  obstructions,  980,  1026  n. 

general  propositions  as  to  municipal  liability,  1051,  1061  a. 
SHADE-TREES.     (See  Trees.) 
SHOOTING   GALLERY, 

city  not  liable  for  injury  caused  by  bullet  from,  961  n. 
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SHOOTING  GROUND 

near  public  highway  may  be  a  nuisance,  374  n.  on  p.  448. 
SHORE.    (See  Riparian  Proprietor;  Riyerb;  Whartba.) 
SHOWS  (see  Exhibitions), 

defined,  361  n. 
SIDE  WALKS  (see  Streets)  , 

**  street "  includes  sidewalks,  780  n. 
power  to  compel  building  of,  752  n.  on  p.  021,  798. 
contracts  to  build,  443  n. 

special  assessment  for,  764  n.  (See  Taxation  and  Local  Asskboicnt.} 
cost  of  gutter  included  in  assessment  for  constnicting,  780  n. 
particular  charter  as  to  cost  of  making,  dbc,  construed,  807  d. 
ordinance  for  building  may  be  shown  to  be  unreasonable,  819  n.on  p.  397. 
laud  dedicated  for  street,  lot-owners  cannot  be  deprived  of  sidewalk,  029  n. 
measure  of  damages  where  sidewalk  is  lowered,  624  n. 
right  of  lot-owner  to  raise  or  lower,  661  n. 

right  of  abutter  to  build  house-vaults  under,  658  d,  699,  700.     (See 
Abutter.) 
city  may  impose  conditions,  688  n.,  690  n. 
openings  in,  660  n.,  699,  700,  734. 

awnings  over  sidewalks,  319  n.  on  p.  398,  374  n.  on  p.  449.     (See  Awn- 
ings.) 
staircase  in  udewidk  not  necessarily  a. nuisance,  874  n.  on  p.  449. 
placing  or  carrying  of  sign -boards  on,  319  n.  on  p.  396,  894  n. 
skids  placed  across  sidewalks,  660  n.  on  p.  785. 
obstruction  by  swine,  680  n. 
whether  abutter  maybe  required  to  clear  snow  from,  894, 1006  n.,  1012  n., 

1033  n.     (See  Snow  and  Ice.) 
failure  of  abutter  to  remove  unsafe  sidewalk  after  notice,  804  n. 
duty  of  municipality  to  keep  in  repair,  1008. 
liability  for  injury  by  reason  of  slippery  sidewalks,  1006, 1020  n.  on  p.  12S6 

whether  abutter  is  liable  in  such  cases,  1006,  1012  n. 
defects  occasioned  by  accumulations  of  snow  and  ice,  1033  n.    (See  Snow 

AND  Ice.) 
iron  gas-box  may  be  actionable  defect,  1007  n. 
built  on  private  property,  liability  of  city  for  defects,  1009  n. 
liability  of  abutter  to  traveller,  and  to  municipality  in  case  of  non-repair, 

1012. 
cover  of  glass  and  iron  made  smooth  by  wear,  liability,  1012  n. 
SIGN-BOARDS  (see  Awnings), 

city  may  prohibit  placing  or  carrying  on  sidewalks,  319  n.  on  p.  396, 394  n. 
SIGNING  (see  Mayor;  Presiding  Officer), 

of  ordinances,  when  essential,  331.     (See  Ordinances.) 
SINGLE   OFFENCES.    (See  Double  Offences;  Municipal  Courts; 

Offences.) 
SINKING  FUND, 

rights  of  creditors  in  sinking  fund  for  their  benefit,  69. 
funded  debt,  what  is,  131  n.     (See  Funded  Debt.) 
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SINKING  FlfSD  —  conHrmed. 

city  stock  in  sinking  fund  not  a  debt,  136  a. 
SKIDS 

placed  across  sidewalks  temporarily)  not  nnisanoeB,  660  n.  on  p.  785. 
SLAUGHTER-HOUSE, 

ordinances  to  regulate  slaughtering  of  animals,  823  n. 

88  to  power  to  designate  particular  building,  362  n. 

city  may  regulate  use  of,  369  n.,  405  n.  on  p.  473. 

by-law  providing  that  no  person  shall  keep  alani^iter-hoiise  within  dty, 
374  n.  on  p.  446. 

whether  a  nuisance,  874  n.  on  p.  449.    (See  Nuisancbb.) 

indictment  against  corporation  officers  for  pennitting  slaaghter^uce  to 
be  kept,  933. 
SMALL  POX, 

municipal  authority  and  liability  in  respect  to,  144, 145,  977. 
SMOKE  AND  NOXIOUS  VAPORS, 

whether  or  not  nuisances,  374  n.  on  p.  449. 

elements  of  damage  entitling  abutter  to  compensation,  723  c,  n.,  723  d^  n. 
SNOW  AND  ICE, 

ordinances  respecting,  393  n.,  394. 

as  to  duty  of  abutter  to  clear  sidewalk  of  snow,  394, 1006  n. ,  1012  n.^  1033  n. 

liability  for  injury  by  reason  of  accumulation  of,  1006. 

whether  owner  of  abutting  property  is  liable,  1006,  1012  n. 

owner  liable  for  injury  from  snow  and  ice  falling  from  roof,  1006  n. 

projection  of  mass  of  snow  and  ice  from  roof,  not  snch  a  defect  as  to  ren- 
der city  liable,  1013  n. 

liability  with  respect  to  icy  sidewalks,  1006,  1020  n.  on  p.  1286. 

abutter  not  liable  for  defects  in  sidewalk  occasioned  by  accnmnlations  of, 
1033  n. 
SNOW-PLOWS, 

use  by  street  railway  regelated  by  ordinance,  720  n. 
SOAP  AND  CANDLES, 

manufacture  of,  within  city  limits,  369  n. 
SOIL, 

right  of  lateral  support  of,  inapplicable  with  respect  to  streets,  672, 990  n. 
on  pp.  1225,  1226,  991. 

right  to  remove  from  street  for  use  elsewhere,  687,  688,  689,  989  n. 
SOUTH  CAROLINA. 

jurisdiction  of  municipal  comrts,  438. 

assessment  for  local  improvements,  752  n.  on  p.  921. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
SOUTH  DAKOTA, 

constitution  provides  that  property  shall  not  be  taken  or  ** damaged*' 
without  compensation,  618  n. 

constitutional  provision  respecting  street  railways  and  railway  tracks, 
701  a,  n. 
SPAIN, 

ancient  cities  in,  7. 
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SPECIAL  ACTS  (see  Charter;  Gekkkal  Laws  ;  Speciai.  Cbaktkr»},  J 

mcoTporation  of  mnnicipalitiBS  by,  45.  H 

constitiitioaal  pmriBions  respectiog,  45  and  notes.  ^ 

distinctioD  betwe«a  general  and  special  legislation,  45  n.  H 

piobibitioD  of  special  acta  conlerring  corporate  powers,  46.  fl 

does  not  inclode  qutui  corporatioDS,  46.  ■ 

special  act  autiiorizing  couBtmcLion  of  street  r^way  held  roid,  KI  d.       I 
constitutional  probibition  ttgsiust,  701  a,  701  b.  I 

grants  of  easement  in  street  cannot  be  made  bj,  49  n.  I 

when  in  conflict  with  geoeral  laws,  67,  770.  I 

anthorizing  issae  of  bonds  in  sid  of  railroads  construed,  161  a.  ■ 

creating  board  of  park  conuDiasioneir  held  void,  598  n.  I 

SPECIAL  ASSESSMENTS  (see  Taxation  asd  Local  Asskssmext),       I 

cannot  be  enforced  bj'  fines,  785  d.  I 

SPECIAL  BENEFITS.    (See  Taxatios  asd  Local  As*ESSirt,vT.)  ■ 

SPECIAL  CHARTERS,  12.  85  n.  I 

abolished,  41.     (See  Charter.)  I 

SPECIAL  ELECTIONS.    {See  Electiokb.)  ■ 

SPECIAL  GRANTS,  ^ 

ordinances  ander,  31S.  ^H 

SPECIAL  MEETINGS  (see  MRETiir«9:  Notice),  fl 

prortsion  in  English  ftlanicipal  Corporations  Act  in  respect  to,  205.         ^| 

what  bosine^  ma;  be  transacted,  L'G4  a.  ■ 

as  to  authoritj  of  clerk  to  call  and  warn,  266  n.  H 

SPECIAL  POWERS  AND   LIMITATIONS,  102  et  ui,.   (see  CbabtxM 
C"vsTiTrT:ovAL  Trovisions;    Debts;  Powers  asd  Uoties), 

ia  respect  to  issuing  bonds,  constroed,  642. 

as  to  corporate  property,  582, 

OS  to  levj-  and  collection  of  taxes,  765, 
SPECIAL  TRIBUNAL. 

to  decide  election  contests,  300,  201. 

to  trr  impeachments  of  city  officers,  244, 
SPECIALTY  CONTRACTS,  456.     (See  Contracts;   Seal.) 
SQUARE,  C43  et  feq.     (See  Dedicatiok  ;  Public  S()uark.) 
"SQUARE"   AND  "PLACE," 

defined.  645  n, 
STAGE-COACHES.    (See  Vehiclbs.) 
STAIRS 

encroaching  upon  streets,  600.     (See  FufiFKESTCBK.) 
STALLION, 

exhibition  of,  in  public  streets,  37S.     (See  AxtHALs.) 
STATES  OF  THE  UNION  (see  Ehikent  Domain;  Fbderai  Couvts), 

distinction  between  the  Stat«  and  its  corporate  creidioUf  31. 

like  distinction  existed  id  the  Roman  law,  31. 

devise  to  a  State  valid,  91, 

power  to  contract  and  to  sne,  SI. 

cannot  be  sued  without  their  consent,  81. 

timitation  on  State  indebtedness  does  not  apply  to  inaiiid|)«IiUea,  188. 
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STATES  OF  THE  UNION  —  con/mu€(f. 

saits  in  name  of,  or  of  attorney-general,  909  et  seq. 

State  revenue  laws,  770  et  seq. 
STATUTE.     (See  Constitutional  Provisions;  Leoislaturk.) 
STATUTE  OF  FRAUDS, 

contracts  of  municipalities  within,  449. 
STATUTE  OF  LIMITATIONS.    (See  Limitation  of  Actions.) 
STATUTES  (see  Charter;  Legislature;  Powers), 

effect  of  repeating  clauses  in,  86. 

when  deemed  substitutes  for  former  statutes,  86  n. 

usage  as  affecting  construction,  93. 

special  statutory  jurisdiction  excludes  quo  warranto^  205,  891  n. 

ordinances  cannot  enlarge  or  change,  817. 

statutory  reg^ulation  of  fines  and  penalties,  887. 

cnratiye  statutes.    (See  Curatite  Acts.) 

legalizing  obstructions  to  be  strictly  construed,  657. 
STEAMBOAT, 

power  to  tax,  787,  788. 

ordinance  requiring  spark  arrester  on,  819  n. 
STEAMBOAT  LINE, 

no  implied  power  in  municipality  to  aid,  161  n. 
STEAM  ENGINE, 

not  necessarily  a  nuisance,  821. 

as  a  means  of  locomotion  in  highway  not  necessarily  a  nuisance,  684, 730  n 
STEAM  FLOURING  MILL, 

whether  a  nuisance,  874  n.  on  p.  449.  • 
STEAM  MOTOR, 

use  of,  by  street  railways,  722  n.,  1011  n. 
STEAM  THRESHING  MACHINE, 

highway  may  be  used  for  passage  of,  684. 
STOCK, 

power  to  subscribe  for,  508.     (See  Railroads.) 

and  what  it  implies,  488  n.,  507  a. 
STOCK-YARDS, 

whether  nuisances,  374  n.  on  p.  449. 
STOOP, 

use  of  portion  of  street  for,  784  a. 
STREETS, 

subject  treated,  chap,  xviii.  on  Streets.     (See  Dedicatiok;  Emikent 
Domain;  Highways;  Sidewalks;  Viaduct.) 

'<  street"  includes  sidewalks  and  gutters,  780  n.    (See  Sidewalk.) 

police  power  over,  to  secure  sa'-^ty,  893,  405. 

speed  of  travel  regulated,  898,  7^^*  n.     (See  Vehicles.) 

regulation  of  removal  of  buildings  on,  895,  730  n. 

city  may  contract  for  breakwater  to  protect,  443  n. 
may  contract  for  lighting,  443  n. 

contract  with  corporation  officer  to  keep  streets  in  repair,  444  n. 

conveyance  of  land  beyond  corporation,  for  street,  void,  565. 

VOL.  II.  —  53 
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built  above  grade  of  adjoining  land,  damages  for  anppoit,  601  n. 

land  may  be  condemned  for,  595,  599  n.,  602.     (See  Emotknt  Domaot.) 

private  persons  may  contribute  towards  expense  of,  458,  696. 

acquiring  streets  by  dedication,  627  et  $eq.    (See  Dedication.) 

limited  dedication  for  street  only,  629  n. 

minaB  and  deposits  of  coal  in,  629,  633  n.,  664  n.,  687  n.,  688. 

widow  not  dowable  in  land  dedicated  or  taken  for,  604,  685  n. 

width  of  street  by  user,  &q.,  639,  667  n.,  680  n. 

rights  of  riparian  proprietors  in  New  York  City  in  respect  to,  686  n. 

legislature  may  provide  for  improvement  throogfa  commissioners,  58  a,  n. 

ultra  weM  contract  may  be  ratified  by  legisUtore,  77  n.    (See  Curativb 

Acts.) 
legislative  g^nt  of  easement  is  a  grant  of  eorporate  power,  40  n. 
use  of  streets  bordering  on  navigable  waters,  110.     (See  Ripasiav 

Proprietor.) 
wharves  at  end  of  streets,  103  n.,  104  n.,  106  n.,  110, 634  n.   (See  Whabtbb.) 
establishment  of  ferry  at  end  of  dedicated  street,  114  n.    (See  FxxHZls.) 
power  to  open  streets  and  make  improvements,  05. 
delegation  of  powers,  96,  658. 
*'  opening  *'  street  defined,  606  n. 
power  to  open  streets  construed,  611  n.,  680  n.,  865  n. 
laying  out  streets  through  cemeteries  872  n. 

ity  may  extend  street  across  a  railway,  588  n.,  680  n.     (See  Rjjlkoads  ) 
but  cannot  lay  one  out  through  depot  grounds,  588  n. 
or  longitudinally  over  right  of  way,  680  n. 
mandamus  to  compel  city  to  open  street,  when  refused,  830  n.  865  n. 
opening,  improving,  and  vacating  —  remedy  of  abutter  in  equity,  907  n. 
proceedings  in  opening,  revised  on  certiorari^  926. 
supersuhas  necessaiy  to  stay  proceedings  to  open,  929  n. 
extension  of  street  so  as  to  bring  existing  nuisance  within  its  limits,  966  n. 
liability  for  damages  in  laying  out  street  where  acts  are  ultra  vires^  970. 
when  city  liable  for  trespass  of  officers  in  exercising  power  to  open  or 

improve,  971. 
city  acquires  no  rights  until  street  has  been  opened  and  compensation 

made  to  owner,  971  n. 
extent  of  legislative  control,  obstructions,  656-658,  730. 
toll-gates  in,  657  n.,  658  n. 
public  nature  of,  65G,  656  a. 
respective  rights  of  the  abutter  and  of  the  public,  656  a.     (See  Abutter.) 

result  of  the  New  York  cases  stated,  656  h, 
qualified  right  of  municipalities  under  Canadian  Municipal  Act,  662  n. 
legislature  may  transfer  control  to  park  commissioners,  656  n.     (See  Park 

Commissioners.) 
abutter's  rights  in  the  street  are  property  rights,  587  *,  656  a,  656  6, 

663  n.  on  p.  792,  723  c,  730. 
public  cannot  take  gravel  below  grade  line,  656  a,  n. ,  687.    (See  Abutter.) 
abutter  may  build  underground  house  vaults,  656  6,  699,  700. 
city  may  impose  conditions*  688  n.*  690  n.,  768  n. 
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statutes  authorizing  obstmctioiis  are  strictly  construed,  657. 
delegation  of  power  in  respect  to  uses  of  streets  to  municipality,  658. 
legislative  autliority  to  build  tunnel  under  street,  658  n. 
how  far  city  can  authorize  irrevocable  public  use  by  others,  658. 
railroad  company  indictable  for  erecting  and  continuing  building  in, 

650  n.     (See  Indictment.) 
proper  judgment  in  case  of  indictment  and  conviction,  650  n. 
power  to  remove  obstructions  without  institution  of  judicial  proceedings, 

660  n. 
construction  of  power  to  remove  obstructions,  680  n. 
imanthorized  use  of,  remedy,  650,  660  n.,  661  n.,  662  n.,  703  n.,  707,  708, 

711  n. 
city  must  not  appropriate  streets  in  perpetuity  to  use  of  individuals, 

660  n.  on  p.  785. 
what  adjoining  owner  must  show   to    maintain   action  for  damages, 

660  n.  on  p.  786.     (See  Abutter.) 
lot-owner  has  no  right  to  raise  or  lower  sidewalk  or  street,  661  n. 
liability  of  city  for  authorizing  nuisance  upon,  053  n. 
what  are  nuisances  on  streets,  enumeration,  660  n.,  680  n.,  730  n.    (See 

Nuisances.) 
remedy  of  abutters  and  others,  660, 661, 668, 664,  865  n.    (Sse  Abutter.) 
ejectment  to  recover  possession  of,  662-665.    (See  Ejectment.) 
effect  of  fee  being  in  abutter  or  municipality,  664  a,  680  n.  (See  Abutter  ; 

iTss.) 
remedy  in  equity  for  obstruction  of  streets,  663  n.,  723  d. 
obstructions  in  streets,  mandamus  to  compel  city  to  remove,  836  n.,  865  n. 
occupation  of  street  in  front  of  another*s  house  for  business  purposes, 

662  n.,  730  n. 
action  in  trespass  for  unlawful  occupation  of  street,  663  n.  on  p.  701. 
penalties  for  failure  to  remove  encroachments,  340. 
temedy  of  public  for  encroachments  and  obstructions,  indictment,  equity, 

637  n.,  630  n.,  642  n.  on  p.  76*2,  650,  660  n.,  662,  865  n.,  032  n. 
liability  of  author  of  obstruction,  660. 
liability  for  removal  of  property  not  an  encroachment,  071  n. 
singing,  speech-making,  &o.,  may  be  prohibited,  868  n.  on  p.  438,  310  n. 

337  n. 
coasting  on  public  street  not  necessarily  a  nuisance,  374  n.  on  p.  440. 

whether  city  is  liable  for  injuries  resulting  from,  040  n.,  051  n.,  080  n. 
city  may  impose  penalty  for  mutilation  of  threes,  300, 633  n.    (See  Trees.) 

prohibit  throwing  of  heavy  articles  from  buildings,  405. 
in  proceeding  to  impose  penalty  for  obstructing  street,  title  to  land  not 

triable,  441. 
municipality  may  impose  fine  for  exhibition  of  stud-horse  in  street,  375. 
market-houses  erected  on  public  street  are  nuisances,  374  n.,  883. 
city  may  prohibit  market  stands  in  streets,  387. 
building  a  house  on  street  is  a  public  nuisance,  708  n. 
vacation  of  streets,  power,  remedy,  650  n.,  651  n.,  666,  905  n.,  005  c,  n.  on 

p.  124L 
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non-aser  and  adverse  possession  of,  667-675.     (See    Limitatiov   of 

Actions.) 
street  may  be  closed  and  abutter  deprived  of  easement  of  acoeMy  dbc, 

666  n. 
as  to  reverter  of  discontinued  street  to  adjacent  owners,  589  n.,  653  n., 

666  n. 
authority  to  discharge  the  public  servitude  must  come  from  legislaturef 

666  n. 
abandonment  will  not  be  presumed  from  mere  bon-user,  666  n.,  670  n. 
bill  to  enjoin  vacation  of  street  must  show  what,  666  n. 
inquiry  into  rightfulness  of  use  by  gas^company  not  barred  by  long  nser, 

668  n. 
civil  law  doctrine  as  to  title  by  adverse  possession,  670. 
as  to  prescriptive  right  of  lateral  support  of  soil,  672,  990  n.  on  pp.  1225^ 

1226,  991. 
ordinary  highways  within  city  limits,  676-679. 

general  law  and  special  charter  provisions  construed,  678,  679.  * 
control  over  turnpike  roads  and  plank  roads  in  streets,  679  n.,  723  lu 
road  taxes  and  street  labor,  678,  762. 

municipal  power  over  uses  of  streets,  91  n.,  110,  680,  687,  688. 
paramount  control  of  legislature,  680,  683. 
appropriation  of  streets  and  public  places  to  private  use,  680. 
city  cannot  divest  itself  of  control  of,  680  n. 

**  cumbering  "  of  streets  held  to  refer  to  impediments  to  travel,  680  n. 
corporation  may  cause  surveys  to  be  made,  680  n. 
ordinances  inflicting  fines  for  injuries  to,  681. 
use  of  gutters  and  drains,  681. 

pedestrians  and  vehicles  have  right  of  passage  in  common,  683  n. 
uses  of  alleys  as  distinguished  from  streets,  683  n. 
steam-threshing  machine,  use  of  street  for  passage  of,  684. 
unauthorized  order  establishing  street  may  be  validated  by  legialaton^ 

685  n.     (See  Curative  Acts.) 
sidewalk,  power  over,  &c.,  680  n.     (See  Sidewalks.) 
injuries  to,  power  to  protect,  681.     (See  Bridges.) 
regulation  of  use  by  wagons,  &c.,  677  n.,  682. 
nature  and  uses  of  streets,  633,  683,  684,  689,  687,  730,  731. 
sewers  in  streets,  109  n.,  688,  689,  690  n.     (See  Sewers  and  Draisb.) 
removal  of  soil  from  one  highway  for  repair  of  another,  687,  688,  689. 
whether  city  may  dispose  of  surplus  soil,  689,  989  n. 
cisterns  in  streets  for  public  use,  690. 

municipality  cannot  occupy  part  of  surface  with  reservoir,  697. 
gas-pipes    in    streets    and   highways,    691-696.     (See  6a8  Ain>    Gas 

Companies.) 
water-pipes  in  public  streets,  697.    (See  Water  and  Water- Wobkb.) 
telegraph  posts  in  public  streets,  698,  698  a,  p.  893,  note,  995  c,  n.  on 

p.  1243.     (See  Telegraph  and  Telephone  Companies.) 
railways  in  streets,  municipal  and  legislative  power,  71,  701-727.    (Sss 

Railroads.) 
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use  of  street  by  railroads,  whether  a  new  burden,  702,  703,  711, 722-727, 

p.  893  n.     (See  Railroads.) 
rights  and  liabilities  with  respect  to  bridges  in,  728, 729.    (See  Bridges.) 
city  held  liable  for  erection  of  bridge  by  bridge  company,  995  c,  n.  on 

p.  1241. 
limitations  and  restrictions  on  right  of  free  transit  and  use,  730-734  6. 
city  may  close  street  to  allow  abutter  to  make  improvements,  732  n« 
rights  of  adjacent  owners,  usage,  734. 

power  to  regulate  construction  of  bay  windows,  141  n.  on  p.  213. 
porches  and  bay  windows,  rights  of  abutter,  734  a,  734  6. 
temporary  obstructions  to  use  are  justifiable,  730. 
use  of  street  for  deposit  of  building  materials,  730-733. 
damages  where  street  is  raised  to  allow  railroad  to  pass  under  it,  707  n. 
right  of  city  to  enjoin  natural-gas  company  from  using  streets,  908  n. 
lot-owner  entitled  to  damages  for  destruction  of  shade-trees,  633  n.,  990  n. 

on  p.  1222. 
loss  of  business  by  reason  of  neglect  of  city  to  repair,  730  n. 
PAVING  AND  GRADING.   Fowcr  to  pave  construed  and  word  defined,  790-804, 

810-813.  • 

what  it  includes,  796-798. 
how  much  of  the  street,  799. 

assent  of  abutters  or  petition,  when  necessary,  800-802.  (See  Prtxtign .) 
paving  street  crossings  and  intersections,  796. 
*'  paving  "  includes  '*  flagging,"  780  n. 
municipality  may  incur  debt  for  paving  materials,  476. 
agreement  to  issue  city  bonds  in  payment,  457  n. 
pavement  laid  at  expense  of  abutter,  future  assessments,  457  n. 
requirement  that  railway  company  shall  pave  portion  of  street^  721  n. 

and  keep  pavement  in  repair,  721. 
implied  liability  for  cost  of  improvements,  459. 
contracts  for  local  improvements,  452,  480-483, 769  n.,  800,  801,  810. 
repaving,  power  to  require  and  mode  of  payment,  752  n.  on  p.  915, 761  n., 

780. 
assessment  of  expense,  752  and  notes,  796-804,  810-813.     (See  Taxa- 
tion AND  Local  Assessments.) 
assessment  according  to  frontage,  747,  752,  755,  757,  759,  760,  760  a, 

761,  809. 

upon  property  of  railway  company  sustained,  789  n. 
notice  of  proceedings  fur  assessment  of  benefits,  802  a-804. 
power  to  pave  includes  grading,  797. 
contracts  for  grading  of,  443  n. 
who  defray  expense  of  improving,  458  n. 
grading,  powjsr  is  discretionary,  94,  685  n* 
and  a  continuing  power,  685,  686,  780. 
power  to  grade  though  building  of  wharf  will  incidentally  result,  110  a 

on  p.  174. 
proof  of  authority,  300  n.,  994. 
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governing  body  jadge  of  necesnty,  686. 
proof  of  action  of  council  establishing  grade,  686  n.,  995  c,  n. 
unauthorized  order  establishing  grade  may  be  validated,  685  n. 
prescribed  mode  must  be  pursued,  769  n. 
whether  city  may  take  gravel  below  grade  line  for  use  elsewhere  cm  street 

656a,  n.,  687. 
right  to  surplus  soil,  687,  688,  689,  989  n. 
shade-trees  may  be  removed,  686  n.,  990  n.  on  p.  1222. 
when  grade  need  not  be  previously  fixed  by  council,  779  n. 
construction  of  power,  special  benefit  requisite,  810  n. 
overflow  of  surface  water  caused  by  grading,  988  n.,  989  n.,  990  n.  on 

p.  1223,  992  n.,  1038-1045.     (See  Surface  Watsb.) 
meaning  of  ^*  grading  "  as  applied  to  streets,  989  n. 
injunction  held  not  to  lie  to  restrain  work  of,  990  n.  on  pp.  1220,  1222. 
power  to  grade  does  not  authorize  obstruction  of  street  by  approaches  to  a 

bridge,  990. 
courts  will  not  inquire  whether  grade  adopted  is  the  best  one,  991  n. 

as  to  wantonness,  oppression,  or  malice  in  exercising  power,  991  n. 
original  grade  held  to  be  established  without  formal  action  990  n.  on  p. 

1222. 
grade  may  be  established  without  an  ordinance,  990  n.  on  p.  1223. 
city  liable  for  causing  earth  to  be  deposited  upon  adjoining  lot,  990  n« 

on  p.  1225. 
negligence  or  want  of  skill  of  contractor  must  be  proved,  990  n.  on  p.  1225. 
municipal  power  to  enlarge  liability  by  ordinance  in  respect  to  damages, 

990  n.  on  p.  1227. 
judgment  of  the  United  States  Supreme  Court  as  to  compensation  for 

consequential  injuries,  995. 
liability  for  consequential  damages  under  special  constitutional  provisions, 

995  a-995  c,  and  notes, 
no  liability  for  indirect  injury  to  trade,  992  n.,  1019  n. 
municipality  not  liable  for  consequential  damages,  686,  989  et  9eq. 
term  *^  injuriously  affected"  construed,  587 d,  n.,  991  n. 
local  assessments  for,  752  et  seq. 

mandamus  to  compel  railroad  company  to  g^rade  street  at  crossing  1037  n« 
change  of  grade^  liability,  974  n. 
no  common-law  liability  for  consequential  damages  from,  989,  990  and 

notes, 
exception  to  rule  in  Ohio,  723  n.,  990  n.  on  p.  1226. 
legislature  may  give  right  to  damages  for,  686. 
when  right  of  action  for  compensation  arises,  686  n.,  990  n.  on  pp.  1223, 

1225,  995  c,  n.  on  p.  1244. 
measure  of  damages,  990  n.  on  pp.  1223, 1225,  1228,  995  c,  n.  on  p.  1239. 
effect  of  repeal  of  statute  on  right  to  damages,  989  n. 
constitutional  provisions  as  affecting  right  to  compensation  for  change  of, 

990  n.,  995  a-995  c. 
petitioner  for  change  estopped  to  claim  damages,  686  n.,  990  n. 
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change  of  grade  of  improved  street  without  petition,  802  n.  (See  PstttionJ 

what  acta  amount  to  change,  686  n. 

liability  where  changed  otherwise  than  authorized  by  law,  990  n. 

where  grade  is  changed  after  damages  awarded  for  widening,  990  n. 

board  of  public  works  liable  for  damages,  when,  974  n.  on  p.  1196. 

remedy  for  injury  done  by  regrading  990  n.  on  p.  1227. 

change  of  grade  of  intersecting  street  a  necessary  consequence,  990  n.  on 

p.  1224. 
change  of  grade,  special  remedy  exclusive,  993. 
when  abutter's  remedy  is  by  injunction,  994,  995  c,  n.  on  p.  1242. 
where  grade  is  changed  after  officially  established,  996  b. 
change  of  grade  for  other  than  street  purposes,  995  c. 
change  from  natural  surface  same  as  change  from  grade  previously 

adopted,  995  c,  n.  on  p.  1243. 
Unsafk  Streets  and  Sidewalks.     Liability  in  respect  thereof,  728, 

933,  980,  996.    - 
distinction  between  municipal  and  quasi  corporations,  996  et  $eq.    (See 

County;  Quasi  Corporations.) 
as  to  common-law  liability  for  defective  streets,  962,  997. 
Habitity  in  England  and  Canada,  996  n. 
Canada  statutes  and  decisions,  997  n. 
doctrine  of  American  courts  in  respect  to  municipal  corporations  proper, 

998. 
cases  on  the  subject  classified,  999. 
doctrine  in  the  New  England  States,  1000. 
substance  of  statutes  of  the  New  England  States,  1000  n. 
rule  in  other  States,  1000  n. 
liability  where  street  is  used  for  purposes  other  than  travel,  1000  n.  on  p. 

1253,  1018  n. 
how  far  the  New  England  decisions  are  generally  applicable,  1002. 
measure  of  duty  under  New  England  statutes,  1003. 
illustrations  of  what  constitutes  non-repair  or  actionable  defects,  1003  n. 
duty  to  remove  obstructions  to  the  traveUed  path,  1003  n. 
duty  to  keep  in  repair  is  a  continuing  one,  989  n. 
to  charge  city  with  repair,  acceptance  of  dedicated  street  necessary,  642. 
^travellers,"  ** travel,"  have  no  technical  legal  significance,  1000 n.  on 

p.  1252 
actionable  defects  under  New  England  statutes  classified,  1004. 
duty  to  provide  railings  or  barriers  when  necessary,  1005. 
when  faUure  in  this  respect  is  actionable  negligence,  1005. 
city  not  bound  to  provide  hitching  posts,  1005  n. 
for  injuries  from  snow  and  ice  in  streets,  1006  and  n.     (See  Snow  and 

Ice.) 
liability  extends  to  travelling  across  as  well  as  passing  along  sidewalk, 

1006  n. 
foot-travellers  upon  slippery  sidewalks  must  exercise  especial  care,  1006. 
owner  or  occupant  not  liable  to  person  injured  by  slipping  on  walk,  1006. 
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the  defect  in  street  must  be  proximate  cause  of  injury,  1007. 
party  injured  must  be  free  from  contributory  negligence,  1006,  1007. 

general  rule  in  regard  to,  1007. 
prudence  and  care  on  part  of  traveller  requisite,  1007. 
what  is  ordinary  care  in  such  cases,  1020  n. 
iron  gas-box  in  sidewalk  may  be  actionable  defect,  1007  n. 
duty  to  keep  roads  and  streets  in  repair  extends  to  sidewalks,  1008. 
not  liable  for  failure  to  guard  approaches  from  private  property,  1008  a 
liabilities  for  injuries  outside  of  travelled  highway,  1008. 
width  of  highway  to  be  kept  in  repair,  1008  and  n.,  1016. 
when  public  have  right  to  go  outside  of  travelled  way,  1008,  1009  n. 
negligence  of  traveller,  when  it  prevents  a  recovery,  1008. 
user  of  land  as  street  as  affecting  liability  of  city,  1009. 
when  estopped  to  claim  that  a  road  is  not  a  legal  highway,  1009. 
city  under  no  obligation  to  light  streets,  1010. 
effect  of  negligence  in  lighting  streets  on  liability  for  damages,  1010. 
lamplighter  in  employ  of  contractor,  right  to  recover  for  injuries,  1010. 
defects  causing  team  to  be  frightened,  1007  n. 
want  of  care  on  part  of  driver,  effect  of,  1007. 

liability  for  defects  and  obstructions  tending  to  frighten  animalB*  101 L 
where  defects  are  outside  the  travelled  way,  1011. 
ontis  to  show  negligence,  1011  n. 
particular  defects  or  obstructions,  enumeration,  1011  n. 
where  street  is  made  unsafe  by  licensed  exhibition,  1011  a. 
for  defective  sidewalks,  1012.     (See  Sidewalks.) 
as  to  liability  of  lot-owner  to  the  traveller  and  the  municipality,  1012. 
cover  of  glass  and  iron  made  smooth  by  wear,  actionable  defect,  1012  n. 
duty  as  respects  crossings,  1012  n. 
when  liable  for  injury  occasioned  by  defect  in  sidewalk  built  by  private 

person,  1012  n. 
giving  notice  to  abutter  to  repair  does  not  relieve  from  liability,  1012  n. 
right  of  foot-travellers  to  travel  along  and  across  street,  1012  n. 
a  walk  crossing  an  alley  is  a  *^  crosswalk,"  1012  n. 
right  of  one  having  full  knowledge  of  obstruction  to  recover  for  injury, 

1012  n. 
liability  with  resx)ect  to  awnings  and  falling  substances,  1013  and  note. 

(See  Awnings.) 
owner,  not  tenant,  responsible  for  safety  of  awning,  1018  n. 
liability  for  fall  of  unsafe  wall,  950  n.,  1013  n. 
for  fall  of  liberty  pole,  1013  n. 

and  for  injury  caused  by  falling  of  dead  limb  of  tree,  1018  n. 
not  bound  to  keep  streets  in  condition  for  horse  racing,  1015. 
question  of  condition  of  streets  is  for  jury,  1016. 
that  street  has  not  been  improved  and  graded,  no  defence  to  action, 

1016  n. 
as  to  liability  arising  from  plan  of  street  creating  unsafe  oondition^ 

1016  n. 
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result  as  to  implied  or  common-law  liability  summed  up,  1017,  1018. 
the  duty  to  keep  the  particular  place  in  safe  condition  must  exist, 

1017. 
duty  must  be  imposed  upon  the  municipality  as  such,  1017. 
wilful  neglect  not  essential  to  liability,  1017  n. 
notice  of  defect  to  corporation,  when  essential,  1017  n.,  1020, 102i- 
1026,  1034. 
burden  to  prove  knowledge  of  defect  on  part  of  officers,  1025  n. 

conflic^ng  cases  as  to  what  is  notice,  1026  n. 
only  reasonable  diligence  to  repair  street  after  notice,  required,  1026. 
author's  comments  on  doctrine  of  implied  liability,  1018. 
extent  of  the  liability,  1019. 
negligence  as  ground  of  liability,  1019. 
want  of  funds  as  an  excuse  for  neglect,  1018  n. 
where  city  voluntarily  assumes  duty  to  build  sidewalk,  &c.,  1018  n. 
where  street  is  used  for  purposes  other  than  travel,  1000  n.,  1018  n. 
corporation  not  an  insurer  against  accidents,  1019. 
where  travel  is  diverted  from  ferry  outside  of  city,  1019  n. 
grounds  of  action  for  injuries,  1020 
as  to  degree  of  cai|p«quired  of  plaintiff,  1020  and  note, 
effect  of  plaintiff's  knowledge  of  defect,  1020  n.,  1026  n. 
effect  of  plaintiff's  violation  of  ordinances  and  Sunday  laws,  1020  n. 
measure  of  damages,  what  jury  may  consider,  1020  n. 
whether  negligence  of  driver  of  vehicle  may  be  imputed  to  person  riding, 

1020  n. 
onus  to  prove  due  care  on  part  of  plaintiff,  1020  n. 
effect  of  intoxication  of  plaintiff,  1020  n. 
actual  damages  only  can  in  general  be  recovered,  1020. 
as  to  liability  to  exemplary  damages,  1020  n. 
rules  to  measure  compensation  to  person  injured,  1020  n. 
is  the  prevailing  American  doctrine  as  to  implied  liability  sound  ?  1022. 
author's  comments  on  the  subject,  1022-1023  b. 

comments  on  doctrine  as  respects  different  classes  of  corporations,  1023  b. 
liability  where  city  is  directly  in  fault,  1024. 
where  street  is  raised  rendering  height  of  railroad  bridge  insufficient, 

1024  n. 
where  corporation  obstructs  streets  in  repairing  them,  duty  to  give  warn- 
ing, 1024  n. 
effect  of  granting  permit  to  use  street  for  deposit  of  building  material, 

1024  n. 
liability  for  dangerous  holes  or  excavations  in  or  near  travelled  way, 
1024  n. 
defective  bridges  and  causeways,  728, 1024  n.    (See  Bridges.) 
proof  of  like  accidents  at  same  place  admissible,  1025  n. 
no  excuse  that  defect  arose  from  necessary  repair  of  highway,  1025  n, 
doctrine  as  to  notice  and  contributory  negligence  summarized,  1026. 
when  such  questions  are  for  the  jury,  1026. 
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burden  of  proof  on  question  of  contributory  negligence,  1026. 
where  traveller  knew  the  danger  or  was  familiar  with  the  road,  1026  n. 
presumption  on  part  of  person  wity  impaired  vision  that  street  is  saf^ 

1007,  1026  n. 
whether  want  of  ordinary  care  for  the  blind  to  travel  anattendody  1020  n. 
what  is  sufficient  to  imply  notice,  1026  n, 
no  presumption  of  law  as  to  notice,  1026  n. 
where  encroachment  of  sea  destroyed  road,  obligation  to  reboildy  1026  n. 

on  p.  1302. 
corporate  liability  for  acts  of  contractors  and  of  others,  1027-1031. 

general  rule  not  applicable  where  work  is  necessarily  dangerous,  1029. 
duty  to  keep  streets  in  repair  cannot  be  evaded  or  surrendered,  1037. 
liability  where  corporation  is  bound  to  let  contract  to  lowest  bidder,  1027  n. 
where  excavations  are  made  by  adjoining  lot-owner  for  area,  &e.,  1027. 
damages  caused  by  blasting,  974  n.,  1029  n.,  1080  n. 
when  corporation  has  a  remedy  over  against  anthcM*  of  defect^  1027, 1034- 

1037. 
negligent  or  wrongful  acts  by  abutting  owners  and  others,  1032. 
where  It  is  equally  the  duty  of  city  and  owner  to  keep  sidewalk  in  repair, 

1032  n. 

abutter  liable  for  injuries  from  insecure  coverings  over  excavations  in  side- 
walk, 1033. 
extent  of  recovery  over  against  author  of  nuisance,  1032  n. 
where  ordinance  requires  abutter  to  clear  sidewalks  of  ioe  and  snow,  1012  n~ 

1033  u.     (See  Abutter;  Snow  and  Ice.) 

owner  not  liable  for  defects  occasioned  by  natural  csnses,  1033  n. 

cellar- way  constructed  in  sidewalk,  liability  of  city,  1033  n. 

where  injured  party  elects  to  proceed  against  the  corporation  —  notice, 

1034. . 
failure  in  action  against  municipality  no  bar  to  action  against  author  of 

defect,  1034. 
liability  for  act  of  agent  or  servant,  1034  n. 
as  between  owner  and  tenant,  1034  n. 

for  dangerous  and  unguarded  excavation  near  frequented  street, 
1034  n. 
no  liability  for  maintaining  area-cover  which  existed  at  time  of  dedication 

of  highway,  1034  n. 
no  corporate  liability  for  unsafe  private  way  used  by  public,  1034  n. 
when  person  ultimately  liable  not  chargeable  with  costs  on  appeal,  1085  n. 
effect  of  record  in  former  action,  1035  n. 
mandamtis  lies  to  compel  railroad  company  to  make  street  safe  at  czoningS} 

1037  n.     (See  Railroads.) 
improper  construction  of  track  causing  overflow  of  water,  1037  n. 
tele^aph  poles  erected  in  highway,  liability  of  town  for  mjuries,  1087  o. 
SUBMISSION 

to  arbitration,  478.     (See  Arbitration.) 
to  vote,  of  local  questions,  valid,  44. 
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SUBROGATION, 

porohaser  of  bonds  held  not  to  be  subrogated  to  rights  of  the  company, 
546  n. 

application  of  doctrine  in  respect  to  taxes  and  assessments,  822  n. 
SUBSCRIPTION.    (See  Bonos,  Municipal;  Railboads.) 
SUBURBAN  PROPERTY, 

within  corporate  limits,  taxation  for  local  purposes,  794  n. 
SUFFRAGE, 

restrictions  on  right  of,  15, 17. 
SUITS  (see  Action  ;  Equity  ;  Pleading  ;  Practice  ;  Remedy), 

on  coapons,  486  and  note. 

power  to  sue,  216  n.,  443,  477  n. 

on  warrants  or  orders,  487. 

for  damages  awarded  in  condemnation  proceedings,  614. 

corporate  name  in  suits,  176,  181,  237  n. 

by  public  officers,  237  n. 

brought  without  authority,  479  n. 

authority  to  compromise  is  ratification  of  authority  to  commence,  468  n. 

employment  of  counsel  in  suit  against  officers,  efEect,  479  n. 
SUMMARY  COLLECTION 

of  taxes  and  assessments,  813,  815-820. 
SL^MMARY  CONVICTION  (see  Conviction;  Jury;  Municipal  Courts), 

validity  of,  411,  412,  432,  433.    (See  Offences.) 

review  of,  on  certiorari,  926,  927. 
SUMMARY  PROCEEDING, 

to  remove  nuisances,  374. 
SUMMARY  PROCEEDINGS  IN  LOCAL  COURTS,  ^2Sy  ^32  el  seq. 
SUMMONS.    (See  Pbocess.) 
SUNDAY, 

constitutionality  of  Sunday  laws,  397. 

sale  of  liquor  on  Sunday  may  be  prohibited,  863  n.,  897  n. 
SUPERSEDEAS  BOND, 

in  mandamus  appeal,  846  n.,  884  n. 

in  quo  warranto  appeal,  235  n.  on  p.  319. 

appeal  by  city  without  having  given,  477  n. 

necessary  to  stay  proceedings  to  open  streets,  929  n. 
SUPERVISORS,  COUNTY.    (See  Mandamus  ;  Officers.) 
SURETIES  (See  Bonds,  Official), 

of  officers  of  corporation,  214. 

not  liable  for  defalcations  during  a  prior  term,  216  n.  on  p.  301. 

how  far  sureties  of  agent  or  officer  liable,  44711. 
SURETYSHIP, 

no  implied  authority  in  municipality  to  enter  into  contracts  of,  471. 
SURFACE  WATER  (see  Sewees  and  Drains;  Streets), 

distinction  between  natural  streams  and  surface-water,  1038. 

improper  construction  of  railway  track  causing  overflow,  liability  of  com- 
pany, 721, 1037  n. 

civil  liability  in  respect  to  surface-water,  drains  and  sewers,  1038-1051  a. 
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land  damaged  by  overflow  of  surface-water,  held  to  be  a  '*  taking,*'  988  n., 

989  n.,  990  n.  on  p.  1223,  992  n. 
Insufficient  or  defective  waterways  or  culverts,  1038  n. 
liability  does  not  extend  to  extraordinary  freshets,  1038  n. 
where  land  is  wrongfully  overflowed,  measure  of  damages,  1038  n. 
no  liability  to  abutter  who  constructed  gutter  in  manner  other  than  as 

ordinance  required,  1039  n. 
no  liability  for  not  exercising  discretionary  powers  to  provide  drains  for, 

1041. 
liability  for  acts  as  property  owner  causing  overflow,  985. 
not  bound  to  protect  property  below  level  of  street  from,  1041, 1042, 1044, 

1051. 
where  surface-water  is  purposely  turned  from  street  upon  private  prop- 
erty, 1041,  1042. 
lights  and  liabilities  of  owners  of  higher  and  lower  lots  as  between  them- 
selves, 1042  n.  * 
where  in  grading  water  is  collected  in  pools  upon  adjoining  lots,  1043. 
where  passage  of  surface-water  through  ravine  is  obstructed  in  grading, 

1043  n. 
general  propositions  as  to  municipal  liability,  1051,  1051  a. 
SURRENDER 

of  charter,  167. 
SURVEYOR.    (See  Engineer.) 
SUSPEND, 

power  of  council  to  suspend  officer,  247  n. 
mandamus  proper  remedy  of  suspended  member,  248  n. 
SWINE.    (See  Animals;  Ordinances;  Police  Power.) 


TAKING  PRIVATE  PROPERTY  (see  Eminent  Domain,  Chap.  XVL), 

what  is  a  "  taking,**  and  what  **  damaging,"  587  c,  614  n.,  988  n.,  989  n., 
990-995  c.    (See  Damages;  Surface  Water.) 
TANK, 

in  street.     (See  Reservoir.) 
TANNERY, 

whether  tannery  may  be  declared  a  nuisance,  371  n.,  874  n.  on  p.  449. 
TAVERN.     (See  Saloons.) 
TAXABLE  INHABITANTS, 

right  to  restrain  illegal  corporate  acts,  914  et  seq. 
TAXABLE  PROPERTY, 

what  is,  defined,  772,  774,  785  n. 
TAXATION  AND  LOCAL  ASSESSMENTS.    (Subject  treated  Vol.  U, 
Chap.  XIX.) 

constitutional  provisions  respecting  taxation  and  local  assessments  con« 
strued,  50,  746-762,  778,  783. 

what  taxes  shall  be  levied  is  for  the  legislature  to  determine,  63. 

effect  of  constitutional  reduction  of  limits  69  n.,  229. 
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extent  of  legislative  power  and  its  limitations,  71  n.,  75,  77,  78,  786  et  seq, 
power  of  legislature  to  modify,  70. 

to  release  specific  class  of  taxpayers  after  levy,  767. 
legislature  may  direct  restitution  of  property  exacted  by,  61  n. 
power  to  exempt  property  from  municipal  taxation,  62  n. 
legislative  power  not  dependent  on  consent  of  municipality,  75  n. 
defect  in  proceedings  to  collect  may  be  cured,  79  n. 
taxation  in  new  districts  annexed  to  old  corporation,  63. 
when  mode  for  levying  tax  to  pay  bonds  is  prescribed,  69  n. 
contracts  made  on  faith  of  taxes  to  be  levied,  69  n. 
power  may  be  employed  to  aid  in  construction  of  railways,  74  n.,  508. 

(See  Railroads.) 
to  pay  bonds  issued  in  aid  of  railroads,  153,  157,  158,  162,  737  n.,  769  n, 

(See  Bonds,  Municipal.) 
private  enterprises  cannot  be  aided  by,  159,  736  n. 
tax  upon  property  not  within  corporation  at  time  of  levy,  79  n. 
charter  limitation  on  taxing  power,  87  n.,  162. 
where  no  collecting  officer  is  designated  in  charter,  90  n. 
distinction  between  power  to  tax  and  to  license,  115,  357-861, 748,  750  n., 

764,  768.    (See  Licenses.) 
special  constitutional  provisions  held  not  to  have  reference  to  license 

taxes,  358. 
refund  of  money  paid  by  assessors  on  illegal  assessment,  448. 
to  pay  debts  of  dissolved  corporation,  170,  173.    (See  Dissolution.) 
liability  of  property  in  city  to  taxation  by  township,  184  n. 
effect  of  enlargement  of  boundaries,  185.    (See  Boundaries.) 
right  to  collect  taxes  on  division  of  corporation,  189  n. 
precept  to  collect  signed  by  acting  president  of  council,  208  n. 
tax  must  be  voted  at  legal  meeting,  266  n. 
special  meeting  to  vote  tax,  notice,  286. 
vote  levying  tax  may  be  rescinded,  290. 
construction  of  power  to  collect  special  tax,  807  n. 
ordinance  authorizing  police  to  put  purchaser  at  tax  sale  in  possession, 

319  n.  on  p.  397. 
license  fee  not  a  tax,  358  n.,  863  n.,  748,  750  n.,  764.    (See  Licenses.) 
power  to  tax  marketmen  must  be  plainly  conferred,  388. 
power  to  preserve  good  order  does  not  confer  power  to  levy  taxes,  408. 
employment  of  attorney  to  assist  in  collection  of  taxes,  479  n. 
tax  not  invalidated  by  repeal  of  statute,  when,  539  n. 
collection  of  tax  in  aid  of  railroad  enjoined,  541  n. 
when  authority  to  levy  and  collect  special  tax  to  pay  bonds  cannot  be 

repealed,  554  n.,  852,  853,  854,  857. 
of  land  outside  of  city  for  object  of  a  general  nature,  598  n. 
delinquent  taxes,  recovery  barred  by  limitation  statutes,  668  n. 
for  compensation  of  property  owners  damaged  by  removal  of  oonntj-seatt 

736  n. 
taxing  power  defined,  scope  and  nature,  735  et  $€q. 
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by  State,  power  constnied,  730. 
what  implied  by  term,  737. 
most  be  for  a  pablic  use,  737. 
apportionment  to  secore  uniformity,  787. 
taxation  and  eminent  domain  distinguished,  788. 
power  to  impose  local  rates  and  assessments,  789,  740,  741. 
power  to  tax,  what  will  confer,  849  n. 

of  improvements  made  by  lessee  on  land  of  municipality,  739  n. 
city  cannot  tax  bank  wholly  owned  by  the  State,  740  n. 
nor  public  property  of  a  county,  740  n. 
authority  may  be  implied,  741. 
Federal  restrictions  on  taxing  power,  742-745. 
on  bonds  of  debtor  within  State  held  by  non-resident,  742  n. 
as  to  passenger  tax,  743  n. 

instruments  of  Federal  government  not  taxable,  743. 
void  when  it  results  in  regulation  of  interstate  commeroe,  743,  744. 
discriminating  taxes  against  non-residents,  748,  744,  750  n.,  792. 
uniformity  and  equality  of  taxation,  78  n.,  787,  746-759,  761,  778.  783. 
for  *'  corporate  purposes "  and  by  *'  corporate  authorities,*'  provision 

construed,  746. 
*^  city  purposes  **  defined,  760  n.    (See  Crrr  Pubfosbs.) 
in  excess  of  constitutional  limitation  of  amount  of  indebtednefls,  746  n. 

(See  Debts.) 
whether  constitutional  amendment  repeals  charter  provision,  746  n. 
municipal  property  and  governmental  instrumentalities  not  taxable,  54  n. 

on  p.  94,  100  n.,  773-775. 
what  property  must  be  taxed,  748,  782,  783. 
taxation  of  capital  employed  in  merchandise,  784. 
income,  professions,  and  occupations,  746  n.,  748,  750,  785,  791,  798. 
special  occupations,  746-750,  785,  793. 
employments  and  amusements,  357,  793.    (See  Ybhiclbs.) 
commercial  travellers  and  others,  744. 
traders  and  peddlers,  744  and  n. 
saloon  keepers  for  maintenance  of  police  force,  61  n. 

exaction  of  occupation  tax  in  addition  to  license,  750  n. 
personal  property,  782  et  seq, 
ohoses  in  action,  790  n. 
franchises,  744  n. 

foreign  corporations,  745  and  n.,  749,  790  n. 
railway,  gas,  and  water  companies,  789,  790.    (See  Bailboadb.) 
rolling  stock  of  railways,  789  n. 
street  railways,  721  n.,  789. 
banks  and  bank  stock,  790. 
ferry-boats,  788. 

steamboats  and  other  vessels,  787, 788. 

taxation  of  agricultural  lands  in  city  for  municipal  purposes,  794,  795. 
retrospective  taxation  may  be  authorized,  751,  814. 
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road  taxes  and  labor  may  be  authorized,  678,  762. 
improTement  of  road  beyond  corporate  limits,  taxation  for,  762. 
levy  of  poU-taX)  and  exemption  from  payment,  762. 

specified  mode  of  collection,  817. 
whether  power  to  contract  debts,  confers  authority  to  levy  taxes,  741, 763  n. 
tax  levied  by  de  facto  aldermen  valid,  768  n.     (See  Acts.) 
taxing  power  must  be  plainly  confetred,  763-765. 
power  of  legislature  over,  766,  767. 

Congress  over,  775. 
taxing  power  and  police  power  distinguished,  357-360,  768. 
not  included  in  police  power,  764. 
where  power  is  granted  with  proviso  annexed,  765. 
cost  of  collecting  taxes  and  assessments,  how  paid,  765. 
when  tax  to  be  levied,  769.  ^ 

prescribed  mode  must  be  pursued,  769. 
limitation  on  rate  or  amount,  136  o,  n.,  162,  760. 
general  revenue  laws,  when  applicable  to  incorporated  places,  770-774. 
**  taxable  property,"  what  is,  772,  774,  785  n. 

exempted  and  omitted  property,  755  n.,  757  n.,  761, 778, 776, 781  n.,  789  n. 
exemption  statutes  strictly  construed,  768  n.,  776. 
remedy  of  owner  where  property  exempt  is  assessed,  776  n. 
remedy  in  case  of  omission  to  tax  or  illegal  exemption,  776  n. 
exemption  from  taxation  does  not  include  local  assessments,  777. 
city  has  no  inherent  power  to  grant  exemptions,  781  n. 
<*tax"  and  <*  assessment,"  difference  between,  748,  755,  756,758,  761, 

777,  778. 
power  cannot  be  del^;ated  by  municipality,  779. 
is  a  continuing  one  —  repaving,  780. 
by-laws  cannot  vary  charter  as  to,  781. 
what  property  is  '*  vnthin  corporate  limits,"  786-788. 
tax  on  basis  of  tonnage  not  necessarily  illegal,  788  n. 
situs  of  debt  for  purpose  of,  790  n. 
taxation  of  vehicles  using  paved  streets,  682  n.,  792  n. 
property  taxable  by  road  or  school  district  though  not  liable  to  ordinary 

municipal  taxation,  795. 
distinction  between  '*  taxes  "  and  "  debts,"  815  n. 
statute  of  limitations  as  a  defence,  668  n.,  815  n. 
payment  of  taxes  in  coupons,  &o.,  815  n.,  831  n. 
reassessments,  authority  for,  751,  814  n.    (See  Rb-A88K88Mxnt.) 
actions  to  recover,  summary  piooeedings,  813>  815-820. 
personal  liability  for  taxes,  815  n.,  817  n. 
power  to  levy  and  collect  not  inherent  in  a  court,  815  n.,  861  n. 
action  sustainable  though  summary  mode  is  provided,  817« 
penalties  for  non-payment  may  be  prescribed,  818  a. 
power  to  sell  for  delinquent  taxes,  819,  820. 
power  to  sell  to  be  strictly  pursued,  820. 
municipal  tax-deed  as  prima  facU  evidenoe  of  title,  820  n* 
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injunction  to  prevent  sale  upon  void  precept,  820  n. 
lien  for  taxes  and  assessments,  how  enforced,  752  n.,  756  n.,  817  n.,  821, 822. 
snits  in  the  name  of  the  corporation,  822  n. 
when  considered  a  personal  charge  as  well  as  a  lien,  822  n. 
mandamus  to  compel  levy,  69  n.,  74  a,  173,  229,  737  n.,  760(1,  n.,  769  n., 
827  n.,  830  n.,  836  n.,  849  et  $eq.    (See  Maxdaicus.) 

single  writ  directed  to  all  officers  concerned  sufficient,  872. 
mandamus  where  council  delay  or  refuse  to  order  sale  for  delinquent  taxes. 

831  n. 
special  limitations  on  power  to  levy,  851. 

when  creditor  entitled  to  have  a  special  tax  levied,  554  n.,  852,  853. 
right  of  creditor  as  depending  on  legislation  at  date  of  creation  of  debt,  854. 
creditor  entitled  to  full  exercise  of  power,  857. 
power  of  Federal  courts  to  compel  levy,  860,  861. 
power  of  Federal  courts  to  appoint  officer  to  collect,  815  n.,  861  a. 
duty  to  warrant-holders  in  respect  to  levying  taxes,  868. 
demand  to  levy  tax  not  necessary  where  duty  is  imperative,  866  n. 
whether  right  of  taxation  may  be  determined  on  quo  warranto^  897. 
if  mandamus  will  lie  to  compel  levy,  injunction  will  not  be  awarded,  906  n. 
right  of  municipality  to  restrain  illegal  levy  by  county,  908  n. 
injunction  to  restrain  tax  for  patented  pavement,  912  n. 

taxpayer,  right  to  an  injunction,  914-922. 
municipality  cannot  enjoin,  collection  of  tax  by  State  and  coontj  offi- 
cers, 914  n. 
collection  of  legal  tax  not  restrained  to  prevent  enforcement  of  illegal 

one,  914  n. 
citizen  cannot  resist  tax  on  ground  of  prior  misappropriation  of  money,  917. 
what  property  may  be  taxed  is  a  question  not  for  the  court,  923  n. 
payment  to  wrong  officer  will  not  justify  refunding  of  taxes,  941  n. 
land  sold  for  taxes,  action  to  recover  back  purchase-money,  941  n. 
right  to  recover  back  taxes  paid  to  avoid  sale  of  land,  942  n. 
property  of  non-resident  illegally  seized,  right  of  action,  971  n. 
liability  of  city  for  acts  of  officer  in  executing  tax  warrant,  972. 
where  municipality  is  engaged  in  tdtra  vires  undertaking,  right  to  recover 

back  revenue  tax,  973  a. 
illegal  taxes  and  assessments,  right  to  enjoin,  919,  923,  924.     (See  Equitt; 

Injunction). 
revision  of  proceedings  by  certiorari,  926.    (See  Certiorari.) 
action  for  recovery  back  of  taxes,  939-947. 

doctrine  as  to  recovery  back  applies  to  licenses,  &c.,  940. 

tax  must  be  illegal  and  void,  941. 

irregularities  no  ground  for  recovery,  939,  941. 

burden  of  proof  of  illegality  on  plaintiff,  941  n. 

elements  essential  to  give  right  of  recovery,  940. 

validity  of  meeting  called  by  a  committee  de  Jado  cannot  be  in- 
quired into,  941  n. 

payment  must  have  been  compulsory,  not  voluntary,  941-M7. 
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money  compalaorily  collected  where  pioperty  is  not  liable  to  taxation,. 

941. 
mon   ^  paid  under  color  of  process,  941. 
effect  of  payment  under  protest,  942  n. 
legalization  before  recovery  back  will  defeat  action,  942  n. 
what  constitutes  compulsory  payment,  943,  944  n. 
disbursement  of  money  voluntai'ily  paid  under  illegal  assessment, 

State  cannot  enjoin,  944  n.  on  p.  1152. 
no  right  of  recovery  if  paid  undei  mistake  of  law,  944. 
mistake  must  be  a  mistake  of  fact,  945. 
voluntary  payments  without  mistake  or  fraud  not  recoverable  back, 

945. 
statute  of  limitations  applicable  to  actions,  to  recover  back  illegal 
taxes,  66  n.  on  p.  109,  946. 
doctrine  of  United  States  Supreme  Court,  947. 
trespass  for  illegal  seizure  under  void  assessment,  973. 
local  assessmenU  upon  property  benefited,  752  et  seg. 
determination  of  council  as  to  what  property  is  benefited,  conclusive, 

94  n. 
but  decision  as  to  amounts  may  be  reviewed,  94  n. 
constitutional  provbions  restricting  power  of,  50. 
act  specially  amending  charter  in  respect  to  making  unconstitutional, 

46. 
extent  of  legislative  power,  77,  78,  79  n.,  616,  814. 
legislative  ratification  of  void  assessments,  77,  78. 
sustained  in  most  of  the  States,  616,  752. 
of  lands  in  town  to  pay  debts  of  adjoining  city,  63  n.,  598  n. 
agreement  to  exempt  from,  299  n. 

founded  on  ordinance  not  passed  in  prescribed  mode,  309  n. 
of  cemeteries  for  improvements  of  adjoining  streets,  372  n. 
city  held  liable  to  contractor  though  assessment  void,  459  n. 
assessing  land  for  taxation  to  individual  will  not  estop  municipality  to 

claim  title,  563  n. 
notice  in  proceedings  to  assess,  606  n. 
where  value  of  lots  is  less  than  amount  assessed,  624  n. 
statute  of  limitations  held  inapplicable,  668  n. 
for  improvement  of  highway  as  a  street,  677  n. 
against  street  railway  for  benefits,  721  n. 
assessments  for  local  improvements,  480-482. 
mandamas  to  compel  council  to  make  assessment,  482,  831  n. 
charter  requirement  of  vote  by  ayes  and  nays  authorizing  improvement, 
291. 

levy  of  special  assessment  not  included  in  power  to  make  improvement, 
764  n. 

sewers,  cost  of  making,  how  assessed,  752  n.,  761  n.  on  p.  937,  806-809. 
paving  streets,  making  gutters,  curbmg,  power  and  mode,  762,  796-804, 

810-813. 
VOL.  11—54 
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assent  of  abutters  or  petition  for,  when  requisite,  800-802.  (See  Petitiov.) 
notice  and  procedure,  266  n.  on  p.  348,  606  n.,  802  a-804. 
upon  what  basis  authorized,  616,  762,  753,  755. 
whether  whole  cost  may  be  imposed  upon  abutter,  753,  761. 
against  abutters  for  benefits  not  unconstitutional,  617,  752. 
conditions  precedent  to  abutter's  liability,  811,  812. 
assessments  according  to  frontage,  747,  752,  755,  757,  759,  760,  760  a, 
761,  809. 
inapplicable  to  lands  in  rural  district  of  city,  705  n. 
assessment  on  basis  of  superficial  area,  809. 

cost  of  improving  property  owned  by  city  for  special  purposes,  752  n. 
difference  between  **  benefits  "  and  **  frontage,'*  752  n.  on  p.  914. 
legislature  may  authorize  assessment  after  improvement  made,  656, 752  n. 

on  p.  915. 
assessment  may  be  made  a  lien  on  property  benefited,  752  n.  on  p. 

914. 
burdens  in  excess  of  benefits  borne  by  general  taxation,  752  n.  on  p.  918. 
as  to  assessment  of  non-abutting  lands,  752  n.  on  p.  920. 
assessment  of  cost  of  paving  street  occupied  by  plank-road,  752  n.  on  p. 

921. 
local  assessments  on  railroad  property,  752  n.  on  p.  921,  755  n. 
as  to  making  assessments  a  personal  charge,  755  n.,  781  n. 
local  assessment  acts  not  in  conflict  with  Fourteenth  Amendment,  754, 

760  6,  802  a. 
summary  of  the  law  respecting  assessment  for  local  improvements,  761. 
whether  cost  of  repaving  street  can  be  met  by  local  assessment^  761  n.  on 

p.  936. 
requisites  to  a  valid  assessment,  769  and  notes, 
cost  of  gutters  included  in  assessment  for  sidewalk,  780  n. 
special  assessments  not  enforceable  until  entire  contract  completed,  799  n. 
injunction  to  prevent  sale  of  property  to  pay  unauthorized  assessment, 

800. 
non-assent  of  abutters  as  defence  to  action  to  collect  assessment,  800. 
when  onus  on  city  to  prove  whatever  necessary  to  support  assessment, 

800  n. 
as  to  estoppel  by  joining  in  petition  for  improvement,  686  n.  800  n^ 

990  n. 
illegal  combination  among  parties  petitioning,  801  n. 
as  to  waiver  of  objections  to  validity  of  assessment,  804  n. 
legislative  discretion  in  providing  mode  of  ascertaining  benefits,  809. 
second  assessment  justified,  809  n.     (See  liE-AssessMEXT.) 
tax  for  maintaining  engines  as  part  of  sewerage  system,  809  n. 
void  assessment  does  not  preclude  subsequent  valid  one,  814  n. 
suits  to  collect  not  subject  to  set-off  or  counter-claim,  810,  815  n* 
property  of  State  not  subject  to,  752  n. 
special  assessments  cannot  be  enforced  by  fines,  765  n. 
legislature  may  authorize  a  reassessment,  751,  814. 
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lot-owner  may  enjoin  collection  of  unequal  assessment,  923  n. 

trespass  for  illegal  seizure  under  void  assessment,  973. 

requirement  that  damages  shall  hejirst  ascertained  and  tendered,  994. 
TAX  COLLECTOR.     (See  Office  and  Officer.) 
TAXING  DISTRICTS, 

held  to  be  municipal  corporations,  170  n.  on  p.  251. 

case  of  the  city  of  Memphis,  170  n.  on  p.  251. 

may  b^  sued  as  any  other  municipality,  170  n.  on  p.  251. 

created  without  reference  to  existing  political  divisions,  737  n. 
TELEGRAPH  AND  TELEPHONE  COMPANIES, 

use  of  streets  for  poles  and  wires,  698,  703  n. 

is  a  public  use  authorizing  exercise  of  eminent  domain,  698  a. 

whether  an  additional  burden,  698  a,  995  c,  n.*on  pp.  1241,  1243 ;  note 
on  p.  893. 

subject  to  exercise  of  police  power,  698  n. 

taxation  of,  744  n.,  745  n. 

injury  to  traveller  by  reason  of  telegraph  pole  in  highway,  1037  n. 

TELEGRAPH  POLES.     (See  Telegraph  and  Telephone  Companies.) 
TENEMENT  HOUSES, 

manufacture  of  cigars  in,  141  n. 
TENNESSEE  (see  Taxing  Districts). 

mode  of  creating  municipal  corporations  in,  41  n. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

rule  as  to  assessment  for  street  improvements,  760,  761  n. 

doctrine  as*to  taxpayer's  right  to  equitable  relief,  919  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1223. 

TEN-PIN  ALLEY.     (See  Bowling  Alley.) 

TERMS, 

of  municipal  officers,  217.    (See  Office  and  Officer.) 

TERRITORIES, 

power  to  create  municipal  corporations,  38. 

cannot  grant  private  charters,  38  n. 

corporations  of,  not  affected  by  subsequent  adoption  of  State  constitution, 

38  n.  • 

TEXAS, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 
constitutional  provbion  limiting  municipal  indebtedness,  130  n.,  135  n. 
offences  may  be  punished  under  both  State  law  and  ordinance,  368  n.  on 

p.  438. 
summary  trials  in  municipal  courts,  437. 

equality  and  uniformity  of  taxation,  construction  of  provisions,  750  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 
constitutional  provision  requiring  compensation  for  property  **  damaged," 

995  c,  n.  on  p.  1244. 

THEATRE.     (See  Exhibitions.) 


M»  ^AsuMBMMBiomiwjcnia^  welfare  clatise,  397. 

^m^m^*  Ttn   i  '-taCHBalimproTement,"  510. 

r   ••HMtfHMMaadafeM  Hpaitof  pabltcroad,  588. 

D  of,  976  n. 

t,  729. 
« tt  .-vMk  liiiini  ia  district  where  located,  7E 

.  a*  2-.  «M  a-  on  H».  784,  786. 


takiog  of,  724,  729. 
,  Lxibojit:  Nkgugenck), 
Axn  tr.  2ST  n.  od  p.  325,  859,  910  d. 
:i.r.  -'.'.  :3S  a-  WS-1051  a. 
II    J       !:»>  K.  on  p.  1288.  . 

).  iyi«  .MT^'naoG  and  when  apon  officers  ii 
■«»»>. 

I  M  -»aip«i!  Enu  praspectire  liabilit;  for,  6] 
Ntt  .-(  xunx^ol  indebtedaess  on  liability,  134 
mtitf  3v  &«!{«■  by  strangers  apon  the  com 

^  penalties  are  in  the  nature  c 
a  may  be  pleaded,  075.   ■ 
I  ,m*uiam  ;«;«iring demand  before  suit,  937,  t 
M*. .(.  M&-iiIla  >o  pay  roid  asaesaments,  liabi 

jiwmBI— >y  pMwn  exercised  in  good  bith,  941 
Sdt  failora  to  enforce  by-laws,  950. 
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no  liability  for  demolishing  property  to  prevent  spread  of  fire,  955,  957. 
except  when  made  liable  by  statute,  956. 

respondeat  superior  not  applicable,  957.      (See    Respondeat    Su- 
perior.) 

V  when  statute  points  ont  remedy,  it  most  be  porsaed,  958. 

V  not  liable  for  property  destroyed  by  mobs,  959. 

>  but  may  be  made  liable  by  statute,  959,  960. 
Pennsylirania  statute,  Pittsburg  riots,  959  n. 
city  not  liable  for  damage  caused  by  th»  firing  of  cannon  under  its 

license,  959  n. 
whether  liable  for  injuries  resulting  from  coasting  on  streets,  949  n., 

951  n.,  980  n. 
doctrine  as  to  implied  liability,  961-967,  980-983.  • 

leading  English  decisions  as  to  implied  liability,  983  n. 
implied  liability  of  municipal  corporations  proper  for  misfeasance  and 

nonfeasance,  966. 
distinction  between  quasi  and  municipal  corporations  as  to  implied  liabil* 

ity,  26,  27,  961,  966.    (See  County;  Quasi  Cobporations.) 
uniform  doctrine  of  courts  as  to  this  distinction,  966. 
limited  liability  of  New  England  towns,  962. 
\  leading  Massachusetts  case  of  Hill  v.  Boston,  965. 
statutory  and  implied  liability  of  New  England  towns,  964.    (See  New 

England  Towns.) 
mode  of  enforcing  liabilities  of  New  England  towns,  576, 849  n.,  850n.,  962  n. 
limited  liability  of  counties,  23  n.  on  p.  48,  963.     (See  County.) 
^  no  liability  for  injuries  from  unsafe  county  buildings,  963. 
N  damages  caused  by  unsafe  buildings,  liability  of  city,  964  n. 
liability  of  counties  for  neglect  of  officials,  &c.,  963  n. 
respondeat  superior  held  inapplicable  to  counties,  963  n. 
liability  of  school  boards  for  injuries  to  pupils,  961  n.,  964  n.,  965. 
^whether  neglected  duty  involves  liability  depends  upon  its  nature,  965  a, 
967,  980. 
doctrine  established  by  the  English  decisions  stated,  965  a. 
where  city  extends  street  so  as  to  bring  existing  nuisance  within  limits 

of  street,  966  n. 
liable  to  patentee  of  invention  for  infringement,  966  n. 

>^  but  not  liable  where  work  is  done  by  contractor,  966  n. 
liable  for  damages  to  vessel  at  wharf,  when,  966  n. 
for  carelessness  or  want  of  skill  of  officers,  968. 
application  of  the  doctrine  of  respondeat  superior^  968. 
^  city  not  liable  for  acts  wholly  vUra  vires^  968-970. 
illustrative  cases,  970. 

not  liable  for  negligence  of  steam  boiler  inspector,  968  n. 
trespass  by  agent  where  corporation  had  no  power,  970  n. 
cases  where  implied  corporate  liability  exists  for  wrongful  acts,  971. 
not  liable  for  acts  done  colore  officii^  970  n.,  972. 
but  becomes  liable  by  adopting  such  acts,  972. 
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where  mimidpali^  enga^  in  tiUra  cira  nudertaking,  9TS  a. 
rt^nnuleal  itiperinr,  vbea  epplic&ble  and  wheD  not,  957,  908, 974  ai 
senile  as  to  uegligeaoe  of  co-serr^uite  not  applicable  to  manMipal  c 

S7»  D..  fi^  n. 
H  to  Eabili^  tar  tora  of  coDlTaclore.  974  d.     (See  Contbactoks.) 
liability  of  citiea  of  New  York  and  Brooklyn  with  respect  to  acts  dt  e 

plojvea  of  bridge  tmeters.  974  u. 
■toe  atj  ii  Itabls,  tooji  not  bound  to  rej^rd  change  of  incoiDbeiitft, 

Vila. 
IbMHlT  «liafl  leeorder  vron^ull;  refuseji  bail.  ffi5  u. 
\  liabilltj  liKiewan  injured  b;  reasoD  ot  uncafe  street,  916  a. 
^  nak  liaUe  for  acts  of  poliot  officers.  405,  975. 

^  ■HlU«m»*  of  fianen,  978. 

^  select  to  fcmide  suitable  fire  apparatua,  976. 
BV  for  bilne  to  keep  cbternB  ic  repair,  9iS. 

.   or  hi  provide  adequate  supplj  of  water,  970. 
ao  faofJitd  corporate  liabili^  for  faults  of  health  offioere,  970  n.,  974  a-^ 

«77. 
aor  Im  B^hct  in  respect  to  public  health,  977. 
Ml  ttaUe  for  acts  o(  a>iaiDissionerB  of  public  charities,  9T7. 
«a  to  Habilitj  for  aets  of  engineer  or  surveyor,  978,  B79. 
friC  v-:=  ^f  ?—  'tii';?-'  sud  other  ofBcersi  and  servanU,  979  n. 
li  :  .  .-■    ;  injury.  whM  :iIl.-giition  HiiHieieiit,  980 

bahilitr  of  city  in  capacity  of  property-owner,  954,  974  n.,  979  n.,  981  n., 

9S3  D„  !»l-9Se.     (See  PaopeBxr.) 
\UahitiiT  for  negligeace  in  construction  and  maiotenanoe  of  sewen,  979  n., 

ftiV  n.,  !>$«  o.    (See  Sewsrb  and  Drains.) 
and  for  failure  to  keep  them  free  from  abstractions,  980. 
no  Sahifity  for  coosequential  damages  for  authorized  acts,  987,  988. 
ern>ueo<H  to  uake  liability  depend  on  motives  of  the  corporation,  987  a. 
^  city  not  liable  for  o^Ugence  of  servants  in  canying  out  cekbiaticHi  of 

b.<Ji<by.  »6S  n.,  9S7  n. 
•xpl^«k<ti  of  gas  io  man-hole  of  steam-heating  pipe,  lialttlt^,  lOlS  a. 
Cor{<irate  liability  for  acts  of  oonbactora  and  others,  10S7  ef  leq. 
a»  to  tiat»lily  tor  grading  and  changing  of  grade  of  sbveta,  089  el  ttg. 
(See  Stkkkts.) 

muniinpal  power  to  enlarge  liability  hy  ordinance,  990  n.  on  p.  1227. 
d««trurtioD  of  shade-trees,  663  n.,  990  n.  on.  p.  1222. 
orerflow  ot  surface  water,  liability  for  damages,  988  n.,  989  n.,  990  n.  on 

p.  1253.  992  n.,  1058.     (See  Sorfacb  Watkb.) 
Bability  in  respect  of  a&Mfe  and  defective  streeta,  WS  el  teg.     (See 

Strkkt*.) 
dril  tiabilily  in  rwpMt  to  drains  and  sewen,  103S  el  ttq.     (See  Siwebs 

AXO  DlIAtS-9.) 

TO^'S-COUMON.     (See  Dbdicatiok;  Public  S^dakes  asd  Cohhors  } 
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TOWN-HALL  (see  Public  Buildings), 

power  of  New  England  towns  to  build,  30. 

conveyance  of  land  for  site  valid,  566,  644  n. 

liability  for  injury  by  reason  of  defective  construction,  964  n. 
TOWNS  (see  Charter;  Division  of  Towns;  Municipal  Corporations; 
New  England  Towns;  Quasi  Corporations), 

of  Europe  in  the  Middle  Ages,  4. 

in  England,  how  constituted  prior  to  1835,  35. 

meaning  of  word,  20  n.,  48  n. 

organization  and  powers  of,  in  different  States,  41  n. 

extent  of  legislative  power  over,  45  n.,  54,  68,  75  n. 

legislative  control  over  township  funds,  62  n. 

election  to  determine  whether  newly  erected  township  should  be  con- 
tinued, 44.  • 

private  rights  which  legislature  cannot  destroy,  68  n. 

payment  of  debts  on  dissolution,  63  n. 

disposition  of  trust  funds  and  property  on  division,  80  n.,  187,  188. 

division  of,  mandamus  to  compel  apportionment  of  money,  831  n. 

power  to  issue  commercial  paper,  122  n.,  123,  127  n. 

power  to  aid  railways,  153-164,  509.     (See  Railroads.) 

change  into  city  corporation,  181  n.,  314  n.,  335. 

city  formed  from  part  of  town,  property  rights  of  town,  188  n.,  189. 

unlawful  payments  sanctioned  by  township  committee,  people  not  bound« 
234  n. 

power  to  rescind  previous  action,  290. 

record  of  proceedings  of  township  trustees,  301  n. 

power  to  license  must  be  plainly  conferred,  364  n. 

erection  of  county  buildings  on  public  square  of  town,  645. 

until  incorporated  streets  are  under  control  of  county,  678  n. 

repair  of  bridges  on  boundary  line,  728  n. 

not  authorized  to  purchase  and  hold  tax  certificates,  820  n. 

mandamus  against  county  to  enforce  judgment  against  township,  850  n« 

attempt  of  city  to  exercise  jurisdiction  within  town  restrained,  907  n. 

not  impliedly  liable  to  civil  action  for  neglect  of  duty,  963. 

liability  for  damages  where  officers  act  ultra  vires,  970. 
TOWNSHIP.    (See  County;  Division  of  Towns;  Quasi  Corporations; 

Towns.) 
TOWNS  IN  NEW  ENGLAND.     (See  New  England  Towns;  Quasi 

Corporations.) 
TOWN  PLATS.    (See  Dedication;  Plat.) 
TRADE  (see  Avocations;  Occupations), 

by-laws  in  restraint  of,  void,  319  n.  on  p.  398,  321  n.,  828,  824,  393. 

may  be  regulated,  323-326. 

power  to  license  and  tax  trades,  357,  785,  791,  793.     (See  Licenses.) 

criminal  conspiracies  in  restraint  of,  323  n. 

prescriptive  customs  in  restraint  of,  324. 

monopolies  invalid,  362.     (See  Monopolies.) 

offensive  trades  and  occupations,  374  n.,  405  n.  on  p.  473. 
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TRADE  —continued. 

indirect  injury  to,  992  n.,  1019  n. 
TRANSIENT  TRADERS.     (See  Peddlers.) 
TRAP-DOORS, 

in  sidewaUcB,  usage,  734. 
TRAVEL  (see  Ordinances;  Police  Power  and  Reoulatiok;  Strxets). 

rate  of  speed  on  streets  regulated,  393,  713  n. 

where  street  is  used  for  purposes  other  than  travel,  liability  for  defects, 
1000  n.,  1018  n. 

'*  travel,*'  *  traveller,"  have  no  technical  l^^l  significance,  1000  n. 
TREASURER  (see  Chap.  IX.  on  Municipal  Officers), 

his  personal  responsibility,  237  n.  on  p.  323,  447  n.,  859  n. 

entitled  to  sue  in  his  own  name  for  penalties,  416  n. 

liability  of  corporation  for  acts  of,  972  n. 
TREES, 

power  to  protect,  in  streets  and  public  places,  399,  663  n. 

shade-trees  upon  edge  of  street  not  obstructions,  680  n. 

in  grading,  shade-trees  may  be  removed,  686  n.,  688. 

liability  of  corporation  for  destruction  of,  663  n.,  990  n.  on  p.  1222. 
TRESPASSES.     (See  Tortb.) 
TRIAL  BY  JURY,  432  et  seq.  (See  Jury;  Municipal  Courts;  Offxhces; 

Summary  Conviction.) 
TRUSTEES  AND  TRUST  PROPERTY.    (Treated  in  Vol.  II.  Chap.  XV. 
ON  Corporate  Property.) 

municipal  corporations  may  be  trustees  for  oertun  purposes,  64,  567. 

act  conferring  title  to  land  as  ancillary  to  execution  of  a  public  trust,  68. 

reimbursement  out  of  trust  funds,  148  n. 

capacity  to  execute  trusts  not  affected  by  fepeal  of  charter  and  new  organ- 
ization, 172  n. 

charitable  trusts  in  England,  567  n. 

legislature  may  divest  municipality  of  power  to  administer  trusts,  68, 567. 
and  appoint  new  trustees,  567. 

legislature  or  chancery  may  in  proper  cases  appoint,  573  n.,  631  n. 

legislative  control  over  trust  property,  80. 
lands  held  for  use  of  schools,  80  n. 

municipal  corporations  may  be  trustees  for  their  own  benefit,  566  567. 

or  for  charities  within  the  scope  of  their  duties,  567. 

effect  of  mistake  in  name  of  corporate  devisee,  180,  572  n. 

funds  must  be  applied  as  prescribed  in  will,  187  n. 

cannot  be  trustees  for  objects  utterly  foreign  to  their  purposes,  573. 

equity,  when  necessary,  will  appoint  trustees  and  compel  execution  of 
trust,  64,  169,  567. 

devise  to  the  city  of  Philadelphia  by  Mr.  Girard,  to  educate  and  support 
indigent  orphan  boys,  sustained,  568. 

legislative  power  over  city  as  trustees,  80,  567  n. 

McDonough^s  will,  for  the  education  of  the  poor  of  New  Orleans  and 
Baltimore,  sustained,  569. 

fiimilar  devise  by  Mr.  McMicken  to  Cincinnati,  sustained,  570. 
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TRUSTEES  AND  TRUST  PROPERTY— con/itiu^rf. 

Mr.  Mullanphy 's  devise  to  St.  Louis,  for  the  benefit  of  poor  emigrants  and 
travellers,  sustained,  571. 

devises  to  cities  for  hospitals,  &c.,  are  valid,  572. 

other  instances  of  valid  charitable  gifts  to  municipal  corporations,  stated, 
572  n. 

when  conveyance  passes  full  title,  and  not  in  trust,  562,  576  n. 

may  alienate  property  held  in  fee,  575  n.,  589.    (See  Dedication.) 

conveyance  by  trustees  executed  in  their  individual  names,  582  n. 

equity  jurisdiction  over  trust  property,  909,  910.    (See  Equity.) 

fiduciary  relations  of  municipal  officers,  444. 
TRUST  FUNDS 

cannot  be  used  for  corporate  objects,  80. 
TUNNEL, 

authority  to  build,  and  what  it  implies,  658  n. 

construction  within  limits  of  street,  right  of  abutter  to  compensation, 
995. 
TURNPIKE  ROAD, 

in  street,  control  over,  679  n. 

paving  street  occupied  by,  752  n.  on  p.  921. 

legislature  may  establish  gate  in  street  of  city,  657  n. 

right  of  city  to  recover  street  on  expiration  of  company's  charter,  679  n. 

ULTRA  VIRES, 

distinction  between  contracts  ultra  vires  and  illegal  contracts,  986. 

corporation  may  make  the  defence  of,  457,  458,  462,  504,  935,  968. 
estoppel  when  contract  is  wholly  or  partly  executed,  444, 575  n. 

contracts  in  excess  of  lawful  power  void,  180  n.,  149,  152,  447,  457, 985. 
(See  Contracts.) 

affixing  seal  to  ultra  vires  contract  will  not  bind  corporation,  190  n.,  457  n. 

contracts  of  suretyship,  471.     (See  Guarantee.) 

acts  of  township  committee  lUtra  vires,  people  not  bound,  234  n. 

ordinance  ultra  vires,  license  to  sell  liquor,  364  n. 

no  corporate  liability  for  acts  wholly  ultra  vires,  89,  168,  968-970. 

ratification  of  unauthoria^  acts  and  contracts,  77  n.,  96n.,  468-465,  544, 
578. 

agreement  to  submit  to  arbitration  assessment  of  damages  for  land  taken, 
621  n. 

equity  will  entertain  jurisdiction  where  corporation  or  officers  actuZtra  vires^ 
922. 

where  municipality  engages  in  ultra  vires  undertaking,  978  a. 

constitutionality  CKf  validating  acts,  78,  79,  544. 
UNAUTHORIZED  CONTRACT  (see  Contractb;  Ultra  Viru), 

not  binding,  133,  935. 
UNAUTHORIZED  ELECTION, 

votes  cast  at,  are  nullities,  197. 
UNCOLLECTED  TAXES  (see  Taxation  and  Local  Assessments), 

no  vested  right  in,  767. 
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UNDERGROUND  RAILWAYS.    (See  Railroads.) 
UNITED  STATES,       * 

municipal  institutions  of,  8  a-8  </,  9. 

decentralized  system  of  government,  10. 

may  take  bonds  and  securities,  214  n. 

land  may  be  taken  for  use  of,  597  u. 

as  to  condemnation  of  land  owned  by,  597  n. 

may  dedicate  streets  and  public  places,  597  n.,  635  n.,  640  n. 

not  bound  by  statutes  of  limitation,  668. 
UNITED  STATES  COURTS.  (See Bonds,  Municipal;  Federal  Courts; 

Mandamus  ;  Railroads.) 
UNREASONABLE  ORDINANCES, 

are  not  binding,  819-326. 

legislative  authority  to  adopt,  328. 
UNSAFE  STREETS, 

liability.    (See  Streets.) 
USAGE, 

as  affecting  municipal  powers,  92,  93,  734. 

in  construing  doubtful  words,  93  n. 

ordinances  not  sustainable  on  ground  of,  324. 

right  of  forfeiture  of  property  cannot  be  derived  from  usage,  345. 

as  affecting  abutters'  rights  with  respect  to  doors,  iron  gratingSy  &c.y  734. 
USER, 

proof  of  corporate  existence  by,  84. 

acceptance  of  charter  shown  by,  34. 

necessary  to  authorize  quo  warranto,  903. 

whether  ratification  of  contract  may  be  implied  from,  464. 

effect  of,  to  establish  dedication  of  property  to  public  use,  637-639. 

of  land  as  street,  estoppel  to  deny  that  it  is  a  legal  highway,  1009. 
USURPATION.     (See    Franchises;   Office  and  Officer;    Quo  War- 
ranto.) 
USURY. 

in  corporation  securities,  506  n. 

new  note  of  city  in  place  of  usurious  note,  448  n. 

defence  of,  in  respect  to  warrants,  504. 

VACANCY  IN  OFFICE,  222,  247,  256. 

of  mayor  of  old  English  municipality,  effect,  35. 

*♦  vacancy  "  construed,  222  n. 

by  removal  from  territorial  limits,  195  n.  on  p.  278.    (See  Rbsidbnce.) 

absence  of  mayor  from  city,  222. 

by  resignation,  and  office  how  resigned,  224.     (See  Resign atiok.) 

by  accepting  incompatible  office,  225. 

by  abandonment,  228. 

caused  by  valid  amotion,  256. 

in  election  contests,  when  a  question  for  the  courts,  204. 

appointment  to  fill  vacancy,  207  n.  on  p.  290. 
VACATION  OF  STREET,  650  u.,  651,  666,  096  n.,  995  c,  n.  on  p.  1241. 
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VAGRANTS, 

power  to  arrest  and  fine,  401. 

confine,  401  n. 
vagrant  act  of  Illinois  held  unconstitutional,  427  n.  on  p.  495. 
VALIDITY, 

of  by-laws  is  a  question  for  the  court,  not  the  jury,  327. 
proper  action  in  which  to  test,  420. 
will  not  be  presumed  by  courts,  423. 
VALIDATING  ACTS.     (See  Cukativk  Acts.) 
VEHICLES  (see  Pedestrians  ;  Streets), 

regulation  and  taxation  of,  324,  355  n.,  357,  359,  362  n. 

speed  regulated,  393,  713  n. 

use  of  streets  by,  677  n.,  682,  730  n. 

nuisances  in  streets,  374  n.  on  p.  449,  661  n.  on  p.  788. 

pedestrians  and  vehicles  have  equal  rights,  688  n. 

taxation  of  vehicles  using  paved  streets,  682  n.,  792  n. 

where  railway  track  is  so  laid  as  to  prevent  vehicles  from  standing  in  street, 

722  n.,  723  n. 
whether  negligence  of  driver  may  be  imputed  to  person  riding,  1020  n. 
VENICE 

in  the  Middle  Ages,  5. 
VERMONT, 

towns  in  (see  Towns  in  New  England), 
as  to  assessment  for  local  improvements,  761  n.  on  p.  938. 
rule  as  to  liability  for  unsafe  streets  and  highways,  1000  and  note. 
VESSELS  AND  BOATS, 

'  quarantine  regulations,  370,  371  n. 
power  to  tax,  787,  788. 
VESTED  RIGHTS  (see  Constitutional  Provisions;  Contracts;  Cred- 
itors; Repeal), 
may  arise  under  charter  of  municipal  corporation,  54. 
of  inhabitants  of  annexed  district,  63. 

general  power  in  municipal  charter  cannot  interfere  with,  88  n. 
repeal  of  ordinances  cannot  operate  retrospectively  to  impair,  814. 
ordinances  must  not  interfere  with,  393  n. 
licenses  to  sell  liquor  do  not  create,  363  n. 
not  impaired  by  re-assessment,  814. 
municipality  has  no  vested  right  to  fines,  57  n. 
nor  in  profits  arising  from  licenses,  62. 
or  to  wharfage,  103  n.  on  p.  166. 
no  vested  rights  in  uncollected  taxes,  767. 
VIADUCT, 

railroads  may  be  required  to  erect  viaducts  over  tracks  at  crossings, 

713  n. 
city  liable  to  abutters  for  constructing  viaduct  in  street,  990  n.  on  p.  1221, 
995  c. 
VICTUALLING  HOUSES, 

power  to  regulate  and  to  license,  857  n.|  861t 


I 
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VIOLATIONS 

of  municipal  law,  summary  prosecutions,  428,  433. 
VIRGINIA, 

validity  of  municipal  subscription  to  stock  of  railroads,  153  n« 

municipal  courts,  427  n. 

taxation  by  counties  under  Constitution,  740  n. 

equality  and  uniformity  of  taxation,  750  n. 

local  taxation  for  local  purposes,  752  n.  on  p.  919. 
VOID, 

acts,  89, 168,  968-970. 

assessments,  legislative  ratification,  77,  78.    (See  Curatits  Acts.) 

bonds,  action  to  recover  money  paid  for,  938. 

contracts  with  officers,  444. 
VOLUNTARY  ACCEPTANCE 

of  damages  for  the  taking  of  private  property,  593. 
VOLUNTARY  PAYMENT 

of  illegal  taxes  and  fines,  not  recoverable  back,  939-947. 
VOTER  AND  VOTING  (see  Elections ;  Non-Residewt;  Office;  Resi- 
dence), 

vote  of  people  on  local  questions,  44. 

charter  fixes  the  qualifications  of  voters,  39. 

**  majority  of  legal  voters,"  44  n.  on  p.  79,  164  n.,  551  n. 

'<  two  thirds  of  qualified  voters,"  157  n.,  511  n.,  519  a.,  542  n. 

mode  of  voting  registration,  195  and  n. 

whether  plurality  vote  sufficient  to  elect,  277  n. 

votes  for  disqualified  person,  196. 

effect  when  ineligible  person  receives  majority,  196. 

votes  at  unauthorized  elections  are  nullities,  197. 

informality  or  irregularity,  197  n.,  198. 

illegal  or  improper  votes,  effect  of  receiving,  199. 

voting  papers  in  England,  198  n. 

popular  vote  as  a  condition  precedent  to  issue  of  bonds,  519. 

mandamus  to  compel  canvass  of  votes,  840. 

voter  entitled  to  mandamus  to  compel  holding  of  election,  865. 
may  become  relator  in  quo  warranto  proceedings,  900  n. 
VOTES.     (See  Voter  and  Voting.) 

WAGONS.    (See  Vehicles.) 
WAIVER, 

of  irregularities  in  issue  of  bonds,  554. 

of  errors  in  proceeding  by  acceptance  of  damages  for  property  taken, 
593. 

of  notice  in  condemnation  proceedings,  606  n. 

land-owner  may  waive  constitutional  or  statutory  provisions  for  bis  benefit, 
605  n. 

of  objections  to  validity  of  local  assessment,  804  n. 
WALL, 

liability  for  fall  of  unsafe  wall,  950  u.,  1013  n. 
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WALLS  m  COMMON, 

municipal  power  to  regelate,  151. 
WARDS, 

division  of  corporation  into,  39. 

taxation  of  annexed  wards  to  pay  previous  debts  of  city,  63. 
WARRANT  FOR  ARREST  (see  Arrest), 

power  of  police  officers  to  arrest  without  a  warranty  210,  211,  414  n. 
WARRANTS.    (See  Orders  or  W^arramts.) 
WARRANTY, 

liability  on  covenant  of,  581  n. 
WASHINGTON, 

constitutional  provision  in  respect  to  property  taken  or  **  damaged," 
618  n. 
WATER  AND  WATERr-WORKS  (see  Charter;  Momopolies;  Rkskrvoir), 
city  may  procure  supply,  27,  146,  448  n.,  568  n. 
nature  of  municipal  power  respecting,  58,  909,  920  n. 
water  committee  held  to  be  agents,  not  officers,  59  n. 
wAter  commissioners  are  municipal  officers,  58. 

power  of  legislature  to  appoint,  58,  58  a. 
city  has  no  right  to  divert  watercourse,  146  n.,  1038. 
exercise  of  powers  beyond  city  limits  in  respect  to  supply,  182  n. 
land  may  be  condemned  for  purpose  of  supplying,  146  n.,  597,  610. 
duties  and  liabilities  under  contract  for  building  works  considered,  470  n. 
power  to  contract  for  supply  of,  does  not  authorize  purchase  of  site  for 

works,  562  n. 
water-works  of  city  not  liable  to  sale  under  execution,  576  n. 
power  of  city  to  mortgage  water-works  to  secure  bonds,  579. 
where  city  leased  its  water- works  to  an  individual,  580  n. 
by-laws  in  respect  to  supply  to  citizens  must  be  reasonable,  320. 
consumers  cannot  be  required  to  put  in  expensive  meters,  322  n. 
liability  of  owner  of  corner  lot  for  pipe  laid  in  both  streets,  811  n. 
obligation  of  consumer  to  pay  water-rents  rests  on  implied  contract, 

821  n. 
lien  of  such  water-rents,  821  n. 
city  may  be  restrained  from  illegally  cutting  off  supply  of  water,  920  n. 

on  p.  1116. 
payment  of  license  under  threat  of  turning  off  water  held  compulsory, 

943  n. 
street  negligently  rendered  unsafe  by  stream  thrown  from  hydrant,  982. 
liability  of  city  as  owner  of  water-works,  954,  974  n.,  981  n.,  984,  985  n. 
liability  of  city  of  New  York  as  owner  of  Croton  water-works,  974  n. ,  984. 
where  corporation  was  trustee  of  funds  raised  from  water-rates,  equity, 

909,  920  n. 
in  suits  for  damages  from  overflow,  law  is  same  as  in  cases  of  mill-dams, 

985  n. 
impure  water  in  free  public  well  in  street,  liability,  985  a. 
right  of  abutter  to  compensation  for  damages  from  overflow,  988  n., 
989  n.,  990  n.  on  p.  1223,  992  n.     (See  Survace  Water.) 
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WATER  AND  WATER-WORKS -continued, 

power  of  city  to  contract  with  foreign  corporation,  697  n. 

monopolies  in  favor  of  water  companies,  68  a,  n.  on  p.  117,  362  n.  on  p. 
431,  443  n.,  691,  695  n.,  697  n. 

who  may  contest  validity  of  ordinance  giving  exclusive  right,  692  n.,  916  n. 

water  company  held  to  be  a  public  corporation,  62  n. 

company  compelled  to  lower  pipes  to  conform  to  new  grade,  697  n. 

liability  for  escape  of  water  from  pipes  through  negligence,  697  n. 

water-pipes  in  streets,  697.     (See  Monopoues.) 

taxation  of  water  companies,  789. 
WATERCOURSE, 

city  has  no  right  to  divert,  146  n. 

municipal  corporation  liable  for  wrongfully  obstructing,  980  n.,  986  n. 

distinction   between    natural    streams  and  surface  water^  1038.     (See 
RiYBRS ;   Surface  Water.) 
WATER  POWER, 

for  public  grist-mill  is  a  work  of  internal  improvement,  508  n. 
WAYS.    (See  Streets.) 
WEIGH-MASTER, 

construction  of  power  to  appoint,  207  n.,  330  n. 

ordinance  requiring  grain  to  be  weighed  by,  391. 
WELL.    (See  Public  Well.) 
WEST  VIRGINIA, 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 

constitutional  provision  requiring  compensation  for  property  ^^  damaged," 
995  c,  n.  on  p.  1245. 
WHARVES, 

power  to  erect,  frequently  conferred  on  municipal  corporations,  27,  103. 

may  be  conferred  by  the  States,  subject  to  Federal  restrictions,  103. 

right  to  erect  public  wharves  and  demand  tolls  is  a  franchise,  108. 

delegation  of  powers  in  respect  to,  96  n. 

municipality  may  delegate  power  to  construct  breakwater,  110  n.  on  p. 
175. 

exclusive  right  to  erect  and  maintain,  103  n.     (See  Legislaturx.) 

public  wharf  on  private  property,  103. 
'  powers  as  to  w^harves  and  wharfage  may  be  revoked,  68,  103,  110  n« 

not  touching  property  acquired,  08. 
,'  legislature  may  esttiblish  harbor  and  dock  lines,  107. 

i-  when  pilot  and  harbor  regulations  valid,  103  n. 

right  to  charge  wharfage,  27,  68  n.,  103,  108,  112. 

wharfage  not  a  tax,  105  n. 

city  can  collect  wharfage  only  for  use  of  its  own  wharves,  68  n. 

charge  must  be  reasonable,  103  n. 

**  wharfage  **  and  **  duty  of  tonnage,"  distinction,  103  n. 

municipality  has  no  vested  right  to  wharfage,  103  n. 

right  of  wharfage  a  proj>erty  right,  107. 

effect  of  repeal  of  power  to  levy  and  collect  wharfage,  70  n. 

suits  for  wharfage,  jurisdiction'  of  State  courts,  108  n. 
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WHARVES  —  continued. 

pablic  and  pnvate  wharves,  difference,  104. 

rights,  duty,  and  liability  of  public  wharf  owner,  105. 

rights  of  riparian  proprietor,  106, 109,  634.    (See  Riparian  Proprietor.) 
limitations  on,  107. 

grants  of  land  under  water,  rights  of  wharfage,  106  n.,  107  n. 

right  to  erect  by  other  than  riparian  owner,  106  n. 

liability  of  city  for  injury  to  private  wharf,  110  n.  on  p.  176. 

extent  of  municipal  power,  110  n.  on  p.  177. 

respective  rights  of  riparian  owner  and  municipal  authorities,  110  n.  on 
p.  177. 

rights  of  municipality  as  riparian  proprietor,  109,  634,  649. 

powers  of  municipality  as  to  wharves,  110-112,  649. 

right  to  wharf  out,  107  n.,  109  u.,  563  n. 

dedication  of  property  for,  649. 

summary  proceeding  to  remove  private  wharf,  374. 

power  to  regulate  does  not  give  right  to  define  line  of  high-water  mark, 
375  n. 

paved  street  extending  to  the  water's  edge  may  be  designated  as  a  wharf, 
104  n.  on  p.  168. 

land  condemned  for,  city  cannot  lease  to  private  elevator  company,  595  n. 

municipality  may  erect  wharves  at  ends  of  streets,  106  n.,  110,  634  n. 

as  to  wharves  m  public  streets,  660  n. 

as  to  uniformity  in  wharfage  and  dockage  duties,  755  n. 

public  wharf  is  not  taxable,  773  n. 

lease  of  whaii  by  city,  taxpayer  may  enjoin,  914  n. 

municipal  liability  as  respects  wharves,  105  n.,  113,  980,  981  n. 

bill  in  equity  to  have  wharfage  ordinance  declared  void,  924  n. 

docks  built  by  city  under  legislative  act,  974  n. 

city  liable  for  negligently  failing  to  have  string-piece  on  the  dock,  980  n., 
1005  n. 

review  of  the  English  dock  cases,  983  n. 

liability  of  city  for  damage  to  vessel  moored  at  wharf,  966  n. 

liability  of  city  for  drain  at  end  of  wharf,  1047,  1049  n. 
WIDTH  OF  STREET,  639,  680  n*.,  1008.     (See  Streets.) 
WHiL  (see  Trustees  and  Trust  Property), 

mistake  in  name  of  corporate  devisee,  180,  572  n.     (See  Name.) 

power  of  corporation  to  take  by  devise,  566,  567  et  seq. 

funds  must  be  applied  as  prescribed  in  will,  187  n. 
WINDOWS, 

opening  upon  the  way  or  street,  usage,  734.     (See  Purpresture.) 
WISCONSIN, 

power  to  levy  taxes  for  extra-municipal  purposes,  50. 

doctrine  in,  as  to  borrowing  money,  118. 

validity  of  municipal  subscription  to  stock  of  railroads,  153  n. 

municipal  courts  in,  427  n.  on  p.  495. 

English  statutes  of  mortmain  not  in  force,  562  n. 

jury  to  determine  necessity  for  taking  private  property,  619  n. 
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WISCONSIN  —  continued. 

measure  of  damages  for  land  taken,  624  n. 

miiformity  of  taxation,  750  n. 

assessment  against  abutter  for  local  improvements,  753. 

rule  as  to  mandamus  in  favor  of  creditors,  849  n. 

statute  of  Anne  as  to  qtw  warranto  adopted  in,  888  n. 
"WITHIN  THE  CORPORATION," 

what  property  is,  for  purposes  of  taxation,  786-788. 
WITNESSES  (see  Evidence), 

in  corporation  court,  481. 
WOODEN  BUILDINGS  (see  Fire  ;  Police  Power  and  Regulatios), 

power  to  prevent  erection  within  fire  limits,  405. 

ordinance  to  prohibit  erection  of,  309  n. 

may  become  nuisances  by  the  way  used,  374  n.  on  p.  450. 

equity  will  not  enjoin  erection  of,  405  n. 
WORDS  OP  INCORPORATION  (see  Charter), 

no  prescribed  form  necessary,  42. 
WRIT  OF  ERROR  (see  Appeal  ;  Certiorari), 

to  municipal  courts,  440,  929,  930  n. 

effect  of,  on  right  to  mandamus,  830  n. 

effect  of,  on  right  to  certiorari,  929. 

on  refusal  of  court  to  allow  claimant  to  office  to  file  informatioD,  905  n. 

proceedings  for  mandam%AS  reviewable  in  error,  884  n. 
WRIT  OF  INJUNCTION.    (See  Injunction.) 
WRIT  OF  MANDAMUS.    (See  Mandamus.) 
WRIT  OF  PROHIBITION.    (See  Prohibition.) 
WRIT  OF  QUO  WARRANTO.    (See  Quo  Warranto.) 
WYOMING, 

doctrine  as  to  power  to  borrow  money,  119  n. 

YEAS  AND  NAYS.    (See  Ayes  and  Nays.) 
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The  borrower  must  return  this  item  on  or  before 
the  last  dale  stamped  below.  If  another  user 
places  a  recall  for  this  item,  the  borrower  wtU 
be  notified  of  the  need  for  an  earlier  return. 

Non-receipt  of  overdue  notices  does  not  exempt 
the  borrower  from  overdue  fines. 
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